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GOVERNMENT HOUSE
NAIROBI
KENYA

Sir,

in accordance altu Lustructions Lial
paragraph o of .r. Tnomas's aesputen Lo. .o LY t.e iots
July, 1924, 1 nave tae .onour to lransmi 4
information copies of tue trauscript of sourtisna ot
of the trial of Cgala s/o Onuru zlias Zakayo
charged at Nyeri in Crimiunal Cave lo. L7 ot L1.oc .1t
the murder of Gerald Francis Zayer, =t lsnyuki, .
early hours of t.e 1¢t. Lecember, 1932. ¢ .. -
from the copr of the Judgment, tne accused was o . itted.

I aeve tne hnodr w ue
air

y

Your most vuedient, aurs.ie cervoot,

Jélt\_ /évég v b

THE RIGHT HONOURABLE
MAJOR SIR PHILIP CUNLIFFE-LISTER,
HECRETARY OF STATE FQR_THE ubLbuI.B
Downing Street, London, S.W.
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GOVERNMENT HOUSE,

NAIROBI,
KENYA.

REACIVED /4¢'June, 1933.

10 JUL1933
C. 0. REGY

Sir,
In accordance with instructions contained in
paragraph 5 of ir. Thomas's despatch .o. 762 of the 18th
%'1,343/}‘1 July,” 1924, I have the nonour to transmit for your
‘,6/7,,, information copies of the transcript of shorthand notes
,1447/”‘:[-3 of the trial of Ogala s/o Onuru alias Zakayo, wao wes
charged at Nyeri in Criminal Case No. 17 of 1933 witn "=
the murder of Gerald Francis Bayer, at Nanyuki, in the
early hours of the 19th December, 1932. As wiil be seen
fron the copy of the Judgment, the sccused was acquitted.

1 have the honour to be,
Sir,

Your most obedient, humble servant,

bbb gt

ACTING GOVERNOR.

B Rﬁggﬁngno IP CUNLI FFE-LISTER, P.C.
TARYOF - STATE .FOR. THE COLONIlS

G.B.E:, M.C.,.M.P.,
* Downing Street, London, s wi ’
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IN HIS MAJESTY'S SUPREME COURL OF KENYA

SESSIONS HOLDEN AT NYsRI

MONDAY, THE 8th MAY, 1933

Before: - HIS HONOUR MR ACTING JUSYICs GAMBLe

(Sitting with Assessors)

CRIMINAL CASEL NO. 17 OF 1933

R E L
versus

OGALA S/0 ONURU ALIAS ZAKAYO

(Transcript of Shorthsna Notes of Trial)
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IN HIS IIAJ'ESTY S SUPREME COURT OF KENYA

________—_—_—__.—_——————————~——-——————

" SESSTONS HOLDEN AT NYFRI

MONDAY, THi ®th MAY, 1953.

Before :-
HIS HONOAU}*~ MR ACTING JUSIICE uAMBLE

(Sitting with Assessors)

CRIMINAL CASE NO. 17 OF 1938.

versus

OGALA S/0 ONURU ALLAS ZAKAYO

(Transcr&)t of shorthend Notes of Welter Lee, Officisl
Shor thand Writer to the Supreme Court of Kenys.)

MR P, F. BRANIGAN, Actlnyg crown Jounsel, sppeared

for the Prosecution.

MR R. BLACK MALOOMSON appesred Ior the Accused.

P L E A
Interpreter resds Informstion to Accused.
ACCUSED: I did pot kill Bwanse Bayer.
MR JUSTICE GAMBIE: T enter s ples of Not Guilty.
ASSESSORS: Onondi s/o Onte  (Jeluo)
0lieno s/o Owo "
Owino §/o Were "
JUR JUSTICE GAMBLE: (to Interpreter): Explsin to these men
thet’ they “wi?l hedr the‘evidéence for the Crown end them they |
ne $£YP%héar ‘the ‘evidence for Thé defénce end .then they will
ToP Hesy 49 adQrdEhes of Couns¢Yl fer the Crown end defeénce.
e.z‘,&\wlﬁﬂmnéi“rou“*’“%d!ﬁu!ii & “Ahe ‘Glne tefil #t ‘the®




conclusion they will give me their opinions. During tne

course of the evidence should tney wisu to esk any questlons

they can put their questions through me.

Mk BRANIGAN opened the cese on benalf of the

rrosecution.

MR BRANIGAN: Msy it please Your honour and ASs6SsOTs
You heve jusl nesra that this man, Ogals we Opuru alies

Zekayo (ana it is LY thel name thet I shall refer to him3during
this case) is indicted tor having ceused tlic destn of a

Buropesn farmer cslled serald sayer on the night of the 18th of
December last. Ly saaress to you in opening this cese for the

Crown will be very snort and I shall limit myself to plecing

before you every salient fact anda important factor in the Crown
case.

Those fects sre shortly as follows.

On the night of the loth Lecember the decessed muropean,
Gerald Bayer, returned from & visit to a friend. He returned
some time after 7 o'clock in the evening, and he was apperently
in good health.

The accuseu, Zakayo, eppears Lo hsve occupied the position
of personal boy &na head houseboy to kr Bsy&l'. Some short time
prior to the arrival of Mr Bayer & Netive Kikuyu from Nyeri had
afr;ved on the farm. He is named sei, snd he is the fether of
a Native womsn called Fstuma. Fatums was the mistress aof
Zaksyo. She was living with him on the ferm, and it would
appear that Sai the father of Fetums ceme t© the farm for the

purpose of collecting Shss80/- either from Fatums O from

Zakayo the accused.
Shortly sfter the arrivel of Mr Bayer Zskayo went towards

the house to see his mester with & view to preparing some food
for him, end the woman Fatume and Sei 8lso sppreached the house
and remeined ontside. Zaksyo came out after some time and had
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some conversation with Fatums and 3ei and returned to his own
hut in their company.

Now at that hut they had some fcud - Zekayo, 881, iatums
and enother Native called Kerioki who was employed on tne f&r;.
Shortly sfter that, in the course of the meal, Zeksyo left the
hut in compeny with Kerioki and went towards the Lumbws huts
some 300 yards away. The ressom, or the ostensible reason, for
that vjx‘sit. was to inform the Lumbwa that s calf was nissing end
that 8 search shoulu be mede the next dey. But something else

heppened there besides a conversation sbout & lost calf

Zeksyo, who on his own admission, did not possess a spear,
asksd one of the Lumbwa, Arap Leting, for the loan of hig spear.
That appeared an unususl request 1o Arap Leting, end he did not
offer nis spear for some ltime. Keriokl will come here and tell
you thst Zskeyo gave as his reason for this request that he was
alreld to return to his hut XU yaras away in the dark unarmed.
He ssla he wes afrsid to do so unless he hed a spear. At all
events tnis reason did not quite satisfy Arap Leting, but he
geve his spear. Zakayo returned to his hut witn Karioki and he
left the spear outside the hut. Karioki went to his own nut,
and Zekayo went into his hut snd wenl to bed with his mistress
Fe tums.

Now the next thing we know is thst Katums awoke at cock
crown and felt, or rather feilea to feel, the presence of
Zekayo, and she notlced he wes sbsent from the hut; and almost
immedistely on noticing his absence she hesrd & door being
benged, snd she will tell you thet the sound of the banging of
the door ceme from the direction of Mr Bayer's house some 160
yards sway from the hut. 8he then hear d the running footsteps
of e man approsching the hut; the door of the hut was opened

end in came Zakayo. He took down a kanzu which was henging on

a line and wiped his hands and feet with it. He got into bed;

she.felt that he was very celd - he was shivering, in fact he

o B,
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was sheking.  He complained about the pulses in his eyes
throbbing. He remsined in bed until sbout 6 o'clock. He then

got up, and she sew him lesve the hut undressed, naked. He was
not away very long - sbout 20 minutes o~ helf an hour - sua Le
returned. He remeineu in ihe nut & short time ana then uressed
He put on & pair of shorts.

At this time Kerioki casme Lo tine nut. It is now 6 o'clock
or Ssome short ti.e slter. In the presence Ol Zaksyo ratuma made
a request 1o Kerioki to get some firewood. herioki went as if

to get it, but he wes prevented from doing s0 'y Laksyo who

told him thet tlhers was DO firewood st tne nouse and he woula

pimself get it. Keriokl gccompanied Zekayo towards lne house

some shor'v ClsLance tut he was told by Zaks,o Lo return. e

went back towsrs Lhe hut. Fre 4id not gu 1lnside bul remelned
outsiae and watched. He sew Loakeyo walglng 1n LLe dirsction of
the Lumbws huts &pd LUls Lime nhe was cerryin, & spear. Yarioki
will teil you that when he snd Lak syo lel'l lue nul Logeiner
going 1n the uirection of kr ;byer'a fouse weka o hsu no sycar
with bim. o0 it would eppesr inat LaKsyo pleked lusi spesr up
somewhere sfterwsras when nhe hLod tolu rerioki to return Lo the
hut. Ze8keyo Wes fwsy 8 Short Lime snd nhe returnicd cerrylng
firewood anc without lhe spesr. he ceame ln shnd ‘wpositea tue
firewooa in the nut sng wenl up LO Hr osye "4 Loist. A hatlvs
mtoto, Muremi, wes slreauy thors aio wes propslily, tes 1n Lhe
kitchen.

Zakayo went into the alniug-=roum sbo Lo gol 8 JUg colits 1n-
ing no milk, & sugar-vssin conlelinlig no suger, @ teapot, 8 cup
and ssucer and three scones. He went 1plo br sayer's room and
returned slmost immedistely. ‘He sppesred tu ve dlsiressed, but
Muremi says there was no sign of tesrs or anylblilg like that.
Zakayo seid nothing to him and weni sway. Now Zakayo returned

to the hut of Fatuma, which wes 8lso his own hut, and standing

in the door he ssid: "The Bwana has been killed". He weni away

4.




and shortly afterwards a number of people collected in the nu'.
Zakayo met a lNative, who will be called as 8 witness, 8t Liis
time and told him to ask Fatums to throw away tne kanzu. petore
he had made this request, on his return to the nut, ne nad taken
down the kanzu from the line and nad plsced it unaer his pirllow.
Thet kanzu was subsequently recovered by the police and was
found to have meny humen bloou stelns on 1t he nimself
returned to the hut at sbout £-ou in the morning &nd he there
hed a conversation with Fatums; end among certsin things which
he told restume he made one request, and & very significent one.
He askea her not to mention tnsl hehsd veen outl of the hut that
night. The nsme of the Nalive whom he requested to ask Fatums
to remove the kenzu is Kimeni, who slso works on L he farm.

Now Zakayo at about 7 o'clock in the morning set off in
the direction of neighbouring farms and he brougnt the news of
Mr Bayer's death to two neighbouribg fsrmers.

The police arrived early in the morning and they found
Mr Bayer lying on the floor besiae his bed with g lsrye
qusntitie. of blood spattered round the floor, on the back of
the door and rounu the walls, snd some of the splashes reached
a height of 5 feet 8 inches from the ground. Mr bayer was desad.
He hed died from the thrust of s spesr which had penetrated five
and 8 helf inches below the left snoulder joint.

Certéin clothes belongnyg to the occused were texen Ly the
police, among them Lhé shorts whichb he was wearing thst morning
a goatskin found on the bed of tne sccused, the ksnzu which had
been placed under the pillow by the accused, & white shuks lying
on the bed of the sccused, and s red shuka; snu they were sent
to the Government Analyst i Neirobi. Human Dlood was found on
the goatskin which was taken from the bed, on the kanzu which
was found under the pillow and on which he hed wiped his hands
and feet that morning, end on the white shuke which was found

on the bed.

4a




Now that very shortly is the materisl ‘evidence which
Crown will lesd in this cass.

the
The witnesses will be csileu

before you to prove these facts, and thep T shall submit to you
that if you telieve those witnesses the chein of circumstential

evidence has closed so-tightly round the sceyseq that you can

only come to one decision and thst is tnat the sccused Laksyo

on the morning of the 19th of December al about 4 o'clock or
cock-crow, during the time he wes avsent frog his hut, muracrec
the Luropesn Gersla Bayer by plercing him with tnet spesr wuich
he hsa borrowsd from arap Leting the previous night end wiich
he returned the next morning.




1.Q.
2.Q.

8.Q.
4.Q.
5.Q.

6.Q.

7.Q.

8eQ.
9.4.
10.Q. MR
11.Q.MR

12.Q.

15.4Q.

14.Q.
15.Q.

16.q.

\

FATUMA binti- MUDAHEMA sworn:
Examined by MR BRANIGAN.

You know the accused Zakayo? -- A. Yes.

You used to live at Nyeri with your fether Sai? --

A, TYes.

And you ceme to live with Zakayo? -- A. Yes.

On the ferm of Mr Bayer? -- A. Yes.

How long before the death of Mr Bayer bad you been
{iving on the farm? -- A. I had been living there
far one month.

Do you remember the Sunday when your father Sai came . ..
to the farm to borrow some mopey) -- A. He came at

4 o'clock on Sunday.

I don't want you to go into a lot of detail, At all
events you hesrd Mr Bsyer's car arrive some time after
thet? -- A, Yes.

What time would that be? -~ A. It was in the evening
but I don(t know the time.

Wes it dark? -- A. It was not very dark.

JUSTICE GAMBLE: Sunset? -- A. Yes.

BRANIGAN: When he arrived was Zakaye in the hut with
you and Sai? -- A. Yes.

And when you hesrd the csr arrive did Zskayo leave the
hut and go towards the house? -- A. He went away.
Did you snd Sei follow him after some time towards

the house? -- A. Yes. I went to ask Zakayo 'heré

my father was going to sleep.

Did you meet Zekayo outside the house of Mr Bayer? --
A. Yes. *

Did you talk with him there? -- A. Yes, and Zakayo
said ,......

¥e don't want that. Did you return with Zakayo
towards the hut? -- A, We left Zakayo behind and we
returned.




17.Q.

18.Q.

19.Q.

20,Q.

21.Q.

27.Q.
28.Q.

When did Zakayo return to the hut? -- A. He did mot
stey leng.
When he came back to the hut what did he do? Did he
remain there or go out agein? -- A, He went out with
en 'mtoto’ mamed Karioki.
Do you know where they went to? -- A. They did not
tell me where they went to.
When did Zskayo reyurn? -- A. They did not stay long.
They came back saying they hed been to 'Bwana Kisundu's'
place.
What did they do when they ceme back? -- A. They sat
down. He asked my father to go Lo sleep with the
'watoto’,
And what did he himself do - the sccused? -- A. We
lay down.
Did Zaksyo sloep with you? -- A. Yes.
Before going to slesp did he tske off nis clothes? --
A, Yes.
And then you went to sleep as well? -—- A. [ also went
to sleep.
What wes the Dexl thing you poticed during the night?
-= A. I turped round st might and I could pot find
snyone.
You could oot find Zekayo? -- A. Yes.
Has Mo in the hut? -- A, I tursed round sud . could
Dot find him.
JUSTICE GAMBIE: The hut was dark? — A. Yes. A short
time after I hesrd s sound of runoing - someone rumning.
BRANIGAN: DAd you heer saything else besides running?

== A= The hang of a door first.
What direction 4id the haaging ef the door come froam?
=2 Ay From the side of the Buropeen's houase.

6.
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52.Q. How far away is the European's house do you kmow from
your hut? Point out of the window, -- A. From this
Cowrt. to the D.C's Court.
MR JUSTICE GAMBLE (to Mr Bramigen): Is it as much as 100
yards?
MR BRANIGAN: Between 70 and 100 yards. Approximetely
between 70, 80 smd 100 yerds.
88.Q. !o_p hesrd that door bang. What did you hear after
that? -- A, The soumd of one rumning. And my door

was pushed.
54.Q. Opem? -- A, Yes. |
56.Q. And who ocsme in? -- A, It wes Zakayo.
56,3, These. footsteps you heard: were they coming in the
direction of your hut? -- A, They were coming in

the direction of my house,

§7.Q. Amd the door was pushed open and Zakayo csme in? --
A, Yosy

58.Q. Ceould you sec him when he ceme in? -- A. I did not
look st him but he wes foeling on the line.

59.Q. Is that s clothes lime? -- A, Yes.

40.Q. Vhet 4id he do? -~ A, ] heerd someone wiping himself.

4.Q. Ves it the person who came in? -- A. Yes.
#7 MR JUSTICE GAMBLE: What sort of & noise would thet be,
Mr Brenigen?

42 MR BRANIGAN+(to witness): How do you kmow who was wiping
himself snd what with? -- A. The person was feeling.
.Thed he sst down, I bheard the sound of his wiping
binself.

45.Q. How. fer swey wes the person from you? -- A. Quite
¢lose to me. He sat on the bed where I was.

44;Qs. And then when he bad finisbed wiping bimself whet did

ag-do? == A, I celled him thes, .1 asked hiam te come :

1. ‘ ‘o



ahd 1 ¢* dowh. '*'quﬁ lele ™) what is the matter with
youT" ' “Then he nid 81 sm feeling oold"
16,6, ' WEEh1aY = A.' Zekeyo' seldi
46.Q. Did he .u'y snything e1se® -- i, Thedhe ceme and lay
down' and he’ vaid he was foemg gome” tears were droppirg
"I 'don't kmow what will happen to me". He 'said he was
tuling- cold. Then he u.’eiho felt as if tears were
falling frow his eyes. /
MR JUSTICE' GAMBLE: I lnppofd’ he'was crying.
INTERPRETER: 'Cheza, cheza’'.
47 MR BRANIGAN: “Whet else did he say? -- A. He said "I
don't know whet ¥ill heppen to me to-morrow. -
48.Q. ﬁfo’!’.“‘»‘tﬁﬂhin physicel state in bed? Was he calm or
“sheking? -- A'His heert was beating.
49.Q. 'Cobld you ftel it? -- A, Yes.
50.Qi'/ Anything else did you notice? Did you notice anything
o1se sbout Zakayo the accused when he was: lying down
beside 'yout Did he say enything else? -- A. He did
ot say snything further.
MR JUSKIOE GAMBIE: I obseive, Mr Branigsn, that in the
1dwer Court the witness seld the sdcused’'s eyes were
‘t¥éuniing him and he did not know whether he would
" 'gye-‘firoperly next ddy. 'To-dey she Bays he did mot
Kiiow ‘vhiat ‘Would Nappen to Mim to-merrow.  There is s
dffferetice Vatwoon "he' did not know ‘whether he tould
"$9" ‘48 “¥kiat ‘Would helPpen ‘to him the next day".
MR BRAWTGAN ‘€40 Trterpreter) i  I'think you hed Wetter ask
4Né witnens ‘if the exect words Zekayo seid to her .
" lygfd¥rang to his ww ‘and ' the folloviyg a.y were "what
Vodl4‘nappen t6 Miw", "
INTERPENTE: “Wé' &6 net ‘tow hov he would see to-merrow.
' wwmﬂi moted) “ay oyesiare

BOt Wmﬁ&tﬂ Kiswahili al‘\h sel




‘clisze dksze' and I don(t know what will ‘lnppen to me
51 MR énmu:ué witness):s What were the exact words? --
Aio What I shall'ses to-morrow. 1 don't know whet I
shiall: ses ‘to-gorrew. - (By Interpreter) The meaning is

»-Vn‘t will ‘heppen to me to-morrow.

MR JUSTICE GAMBLEs I em still mot clesr. My impression is
mt what the witness is seying with regardto -to-
morrdw refers to the sccused's eyes.

MR BRANIGAN (to Interprster): Will you give His Honour the
4xact words.

INTERPRETERs  'Macho yangu necheze cheza. Sijui vile
nite-kevyona kesho'.

MR BRANIGAN (to Interpreter): Are those the exact words?
What 1s the translation of thei?

INTERPRETER: - "I don't know what I shsll see to-morrow".
.Thatds the literal trenslation. . It means "I don't
iojgw what will happen to me to-morrow". )

MR BRANIGAN: - That means what? )

MR JUBPICE GAMBLE: You are turning the interpreter into
& wi{ness new, Mr Branigan. < He cannot say the words
mesan 8o vand 30, :

3 MR BRANIGAN:: :If he is asked to translate from one language

) 7 inte; enother he must translate idiomaticellys He has
given the literal transiation and now he is giving
siwhatdhe words mesm idiomaticslly. As an interpreter ..

ll JUSTICE GAMBIEB: I don't think it is the proper way:of

614, delmgdd &amin axeyh - , s %
MR BRANEGANs: . There are luy idiomatic gm-uu in, the
82,49, wm‘“ cht, it .u s reasonable: thing
mmmmmmmt..m words.and .what
65.49. Weridkonstic interpuetation 4’ If- !o-: Honour -did

2ot Wdwstant Kisvaii 1 yopraelt. ...




- TS5 e a0 ME l‘yﬂit the Geor mide ‘open:

“

MR JUSPICE:GAMBLE:: cI:thinkothe: ‘PPOPer way to do it ig to
i totstlgumc' ‘nblrprCtu' “4ndiputodt. to'nim, g would"
' Beshetuer. thani putting 1t to the Present interpreter
€40,  who munetiar 8wabili by:birthis’ You 80e;.it 15 e poimt
of considersble:importanee;:: ..
652 MR BRANIGAN: -Am'I at. liberty to ask the vitness to
“ev.  WOrds;Weneuspdken what Meabing: ghe! Putito. them?
G8ic. . (Tot w:\.tnnl): ‘What did your ‘understend the vords to
4 adan? fas "AsoI d3d not understand because I did pot
.4. . know:what:de had: fdone. ¥ :
58.Q. Thatwde good enough for me, Did you understend him to
bo;referriag-to the physdcel cosutnn 'of ‘hisiejes?
54 MR JUSTIGEGAMBLE:  Did- yourunderstand the expression
'\siau vilei litlnvnnuhlhe" to-refér-to hig oyes
nute sondthing  81se?i =+: A, Becsuse he'said his gyes
were:playing about that ig what I 'understeod Ny that.
66.MR BRANIGAN:: :For:how lomg didvhe remain. in. bed:with you
afserithis' convérsition?: ' Stayed whatigine?: ~a .

vhom the

AusHesheft very early in the lorning before the sun
Lelde wassupecayo Suvt e huik al £
56.Q. Mg Pouisee:hin-go outstde hrflnt? ~=ith, YoBs '
§2.Q. . Wasrhe dudeiimgoanyelothies?- -i. A. No.
58.Q.  DadiyeuNesirimcwhstiddrestion-hewemt? . . ¢ L
59 MR mmm éDi§.he shut the door when he went mm

60 MR BRANDGAN: - Aud dbdiyow-hesr is what ummnmu
74.G.  Fnoukailie wes dveptee scahert while and seme Week,
61.Q. Ww #40 heikigow aivatess et many
W B -Spear At dingt wimae,.

', £ e bmuwwo..lm«u 1o ‘besch
4 ﬂﬁm&umﬂ-w retizu? -5 ik Nes s

‘ l&u mammmm a»m.a ok, WRéB e ¢

or nl ba still nakad?ln_:« Ae *w had his ¢lothes. Hediy




64.Q.

66, Q-

66:Q.

67.Q.

68:Q.

retamed an mtoto Karioki ceme the same time- with him.
Izaent bim, ;Karicki, to.get firewood. Zskayo said
thepe .wesg no.firewoad.

Did: you .esk.Kerioki to go to aby particular place, or
is, there any psrticular place where firewood is kept?

. e In the kitchen..
Of .what house? -- A, Mr Bayer's kitc*am.
That is the place where he would have got the firewood
if he. bhed gone? -- A. .Yes. -

. Abd.what d1d Zakeyo de? -- A. He saidthere 'as.no

firuweod. : ,
Anything else? -- A. He did not say anything further.

Only thexre was no firewood there.

69 MR . JUSTICE GAMBLE: - The kitchen is detached from the Mouse?
70 MR BRANIGAN: ; Yos.. (To witness): Did Zakayo do anything
= bimself them? -- A, We looked at him. I and Ksrioki

looked gt Zakayo when he was going off. He went to

. the direotion of 'Kisundu' (a Netive name for angther

71.Q.

734 ..

78R i1

74.Q.

Eupspean). .
M %ekayo loft the hut did Karioki go a bit of the
vay with him? -- A. No. Karioki did not go with him.

Where did Karioki stend? -~ A, He was inside with mo.
Ve peeped through a hoh in the door and we saw the
scoused going away. »

¥ad he.anything in bis bend at the time he left the
hutlc v~ ;A Ampty-handed when he came out of the hut.
When ;Jou isav hin going ;tawards the other Buropean's

. houss, fid you. see. him with .enything in his hmdﬂ -

_ hlﬁ“ﬂi’u‘at At himes (.

75.Q.

ua e. -u. ﬁze#t Bat;see where he, pAcked up ithe: speer.- -

Ve yon aAbla fto es whak place he ploked up the speart

R nce i Eldlnpthhclethuelltthil time
“or 'ml' sti1l asked? ¥~ A, He had his clothes. He




>

RN ‘ 'iit“?téﬁ‘ﬁ'ffmopd's wearing his clethes.
77 MR°BRANIGAN:” “That Foad lesding towards the Europesn's
"'“Newso'Weo08ll’ 'Kisandu's does it elso- lead towards
tht'xmm buts? == /4, éTes.
" And it'was® in“thnt direction he.was: going with the
{1 speart: o == Ag ‘Ho‘ was not:. there s lomy time. He -

. r.ctme-back.
79:Qeii2t ma ha:have the spear with hin 'hon he csme ‘uok? -
Y6 Was A; No.' . He. came.back with three pieces. of firolud.
80.Q.; -~ Nag it ohopped firewood or firewood piecked. wup on the
way? . == . A, Chopped firewood. ]
55.81.Q. Where did you keep the ohoppod firewood? -- A At
. Mr; Bayer's.
82 mmmfwm You saw him get it there? -- It
. tlius came: from the kitchen.
04 p MR BRANIGAN3s, Did you heve chopped wood at eny other place
D e o A llo. i
*ﬂ#\m“* how. long was he away from the time he left the
: mh'aﬁ And when, you saw him going with the spear until
05 U Judhihe nmd Mith the firewood? -- A, I cammot tell
. ;1 the minwtes,
9;} Qﬂ"ﬁ ;¥ag, 1t helf an hour or an hour?
: v JM wwg,ll I don't think the witness knows much
/ ,:»-; MR Jﬂmu-ﬁmm nor )
L 8s nm i ﬁop Po rctnrnod with the firewood were
/ wj‘tlon any other people in tho hut buidos you and

98 i £ w&w&w Joe Only tvo olr s lyselt nnd xarion

Al:n G
87.0. "t%? the next thing: uid or dono? - lo came

- ‘“»W&a ﬁof&ﬁ‘zgﬁ.'b?%e“%ﬂmm“ He said "My master |

Ly (R

m‘ .,h“ bun unw ‘
5\0%}( tho nruooﬂ --




89.Q. Do you know whether or not he had gone iowards Mr
é'lylr"s house to give him morning tea at thet time o
‘hp“‘thirvhc vent aftorwards? -- A. I saw him going
thig tiio sand I thought he went to teke tes to him.

Q_O.Q. At the time he went to got firew~-d? -- A. Yes.

91.Q. ‘.Did you see him going towards Mr Bayor s house at the

o : time? -~- Au I sav him going in the direction of his
s nqlt,_r 8 hﬁll.;
" 92.Q.  Was that the time when he left the house having told. -
- Y ,Kci‘&i-thnt_ there was mo firewood in the kitchen or
was it another occasion? -- A. That is the time.

95.Q. To come back to the time- when he entered the kitehen
with the three pieces of firewood, where was he standing
when he said thst the master has been killed? --

A, Ho was standing at the xx door. '

94.Q. Did he seem to be terribly shocked or surprised? BMd
hi seon to be very worried about it? -- A. If he was
worried he could not have asked that tea be made for

bhin. He could not have asked for tes.

96 MR JUSTICE GAMBLE: He asked you for tea? -- A. Yes, he
‘asked me to make to; for him.

96 MR BRANIGAN: And then what did he do? -- A. He ran to
_report ‘to 'Bwana Kisundu'

ﬂ n JUSTICE mn .He had his tea? - A. He did mot have
time to take his tes. Hewent before he had taken his

ll' Binr, did z:kayo do anything in the

hil do anything in the hut? -
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100.Q. How long was he sway? Was he a long time?

101. MR JUSTICE GAMBLE: When he went to 'Bwams Kisundu's'? --
A. I cannot tell the time.

102 MR BRANIGAN: Did he return to the hut? -- A. He stayed
out; then he came back when all the Kuropeans cameé.

108.Q. Were there many people in your hut at the time he csame

back? -- A. Yes.

104.Q. pid Karioki come to the hut? -- A. Yes.

106.Q. Did he say amything to you? -- A. He did not tell me
anything.

106.Q. When Zakayo returned did he say anything? -- A. Ne W

ceme in end hid the kanzu under the pillow.

107.Q. Was that has own kanzu? - -- A. Yes.

108.Q. VWhers was the kenzu lying? -- A. It was on the line.
109.Q. Is that nesr the bed? -—— A. Yes.

110.Q. Did you notice sny merks om it? -- A. Yes.

111.Q. What sort of marks? -- A. Blood.

112.Q. Were there meny? -- A. Meny, but not very many.

113.Q. What did he do with the kanzu? Did he fold it up? --
A. He put it in his hand, folded it up, and put it
under the pillow.

114.Q. What happened efter that? --— A. "Hsve you nemed me?"
And he said, "Yes, 1 have".
115 MR JUSTICE GAMBIE: Has he named who? -- A. "Have you

given my neme as your witness?" And he said "Yes, I~
have®. I asked Zakayo "Have yéu mentioned m& pame as
a 'iéness, and he said ';Yes".

116 MR BRANIGAN: What else? -- A. "If you were to be asked by
anyone about me, sey I didn't even go out to make
water or to ease myself".

117.Q. Yow mean leave the hut? -- A. Yes.

14.




118.Q.

119.Q.

120.Q.

121.Q.

122.Q.

125.Q.

125.Q.

126.Q.

127! Q.

128.Q.

MR JUSTICE GAMBLE: You mean th
124 MR BRANIGAN: The night precedin

199 MR JUSTICE'GAMBIE: I think you Might ask the question

Ty

Did he say anything else? -- A. 1 told him "My fb ther

hes gone away", -end he said "It doesn't matter". I
told my father that Zakeyo ...-::-

You made 8 stat ement to your

You cannot tell us that.

father? -- A. Yes.

And as a result did your fa ther 'eave the farm? -

A. Yes.
t the hut after that conversation with you

Zakayo lef
11 enybody that 1 left the

in which he said "Do not te

hut even to make water". Did he come back EXXE aga}n?

-- A. He went away and he did not return.

Did he make any request to you with regard to the

kenzu? ~-- A. He told me pothing ebout the kanzu.

The previous night when 7akayo returned 1o the hut ...

e night Mr Bayer was killed?
g the morning when Mr Bayer
was killed, when Zakayb returned to the hut to go to

bed did you notice any marks on his body? Any cuts or

bruises? -- A. I could not see because 1t was dark.

Before going to bed with Zakayo the first time that

night, did you notice any marks or cuts or bruises on
him? -- A. Not & single mark.
If he had a cut here (indicating) below his nose on

his lip would you have poticed it? -- A. I could
have seen it, yes.
Are you quite sure there was no cut there? -- A. He

had 'no'cut there I am sure.
T want“you to bring yeur mind back to what you told us

{ne aceused did when he came in after you hed heard the
door bang. You remember you sahd he sat on the bed
and 'you heard him take something from the clothes line.

15.
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vhefher it was a clothes line or whether it was a line
- a screen - round the bed? -- A. It ism used for
| bo‘fh ‘purposes. A screen and for putting cl othes on.

130 MR BRANIGAN: What clothes were on the line that nighty --
A, There was a kenzu, a kanga (thin cloth - & woman's
wrap) andother clothes were ther  on the line.

131.Q. Were you able to see or hear what pert of his body
Zakayo wes wiping with the kanzu when he was sitting
op the bed? — A. As if he were wiping his feet.

152.Q. VWas there very much rubbing? Describe the rubbing.
A. Much rubbing - yes.

135.Q. Are you gble to fix the time of the morning or night
when you first missed Zakayo from your side/jlg the
bed? The time you heard the banging of the door? --

A. T heard the cock crow.

184 MR JUSTICE GAMBLE: FPFirst time? -- A. One cock crow.

185.Q. The first cock crow is at 4 o'clock? ~- A. Yes.

186.Q. Was it the first or the second? -- A. The first cock
crow.

157 MR BRANIGAN: And between that time and the time that
Zaksyo left naked later in the morning did you sleep?
From the time that ‘e returned snd wiped his feet and
came to bed and complained sbout his eyes: from that
time until Zakeyo left did you go to sleep? -- A. I
did not sleep agein.

188.Q. Are you able to tell us whether Zakayo slept when he
camé Back? Did he lég awake on the bed or did he go
to sleep? -- A. He did not sleep.

189.Q. You told us his heart was beating. Did it continue te
beat for some time - until he left the bed the next
morning?

MR JUSTICE Gmm: The only record is that his heart was

beating.
16.
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140 MR BRANIGAN: Do you meap it was just besting as it does
every night, or much more loudly? -- A. Not as ususl.

141.Q. Was it very loud? -- A. Yes.
142.Q. Dig you notiwve anything else about him? Was he lying

calmly in bed or was he shaking? (To Interpreter):

Can you translate shivering? -- A. He was trembling.

143.Q. Did he continue to tremble for some time? -- A. Yes.

144 MR JUSTICE GAMBLE: He mey have been trembling from cold?

145 MR BRANIGAN: Was it for some time? How long? -- A. I

cennot tell the time.

146.Q. Was it a long time - until he got up again? -- A. He
was trembling snd then he stopped. i

147.Q. After he had ssid "I don't know how I am going to sge
tomorrow", or "What I em going to see tomorrow", did
he say anythiné else while lying in bed with ybu? -
A. He did not say enything further.

148.Q. Did he make any sound? -- A. No.

149.Q. Do you know these shorts? (seme handed to witness).
-- A. Yes. )

160.Q. Whose are they? -- A. Zakayo's.

151.Q. Are those the shorts he was wesring thet morning?

MR JUSTICE GAMBLE: Which morning, Mr Branigan?
162 MR BRANIGAN; The morning Mr Bayer died? -- A. Yes.
(Shorts merked "Exhibit 1").

168.Q. Do you know this goetskin? (Seme hended to witness).
-- A. That is used on the bed.

154.Q. Do you recognise it? -- A. Yes.

156 MR JUSTICE GAMBIE: On whose bed? -- A. Op our bed.

156 MR BRANIGAN: Wasgthat on the bed on the moming of Mr Bayeré
desth. The morning he wes killed? -- A. TYes.

(Goatskin merked "Exhibit 2").

17.




1567.Q.

1568.Q.

169.Q.

160.Q.

161.Q.

162.Q.

165.Q.
164.Q.

165.Q.
166.Q.
167.Q.

168.Q.
169.Q.

170.Q.

1

Do you know that kenzu? (Ssme handed to witness). --
A. That is Zeksyo's kenzu.
Wes thet the kenzu he hid under the pillow that
iorhing? -- A. Yes.

(Kenzu marked "Exhibit 3").
That red and white kanga;I (Same hended to witpess).
g That is my kenga.
Where wes it on the monring Mr Bayer Was killed? --
A. It wes on the line. ’

(Kenge marked "Exhibit 4").
And the white shuke? (Seme handed to witmess). -=
A. That is Zakayo's.
Wheree was that on the morning Mr Bayer was killed? --

A. On the bed.
(Shuks marked "Exhibit 5").

Cross-Examined by MR MALCOMSON

What tribe does Sai belong to? -- A. Nyamwezi.

Is not Sel your father? -- A. My mother is Kikuyu
and my father Nyamwezi.

Do you claim to be Nyamwezi? -- A. I em not of

Nyemwezi country.

Whst tribe do you belong to? -- A. Kikuyu.

And your father is Nysmwezi? -- A. Yes.

And your mother? -- A. Kikuyu.

What languege is your mother tongue? -- A. I can

spoak all the langueges, Kikuyu, Kiswshili, and
Nyamwezi..

L

What lenguage do you speak best?

171 MR JUSTICE GAMBIE: What language do you ordinerily speak?

- Lo K.ikm.

18




172 MR MALCOMSON: Do you know Kiswahily thoroughlyt -- 4

Not

very well.

175.Q. Is Sai really your father? -- A, Yes, he ig ny rea)
father.

174.Q. VWhat evidence did you give in the lower Court gy to
Sai's relationship? =-- A. The seme that heve stated
here to-day.

1756.Q. ‘flhat occupation has your father? -- 4. He ig working
as a porter at the quarry, digging stones.

176.Q. Has he been in work lately? -- A. No. When he Senit
there he was not in employment. 4

177.Q. Does he ever work? -—- A. Yes.

178.Q. What did Sai come to the farm for? -- A, To ask
money from me for taxes.

179.Q. Hut texes? -- A, Yes.

180.Q. How much is the hut tax? -- A, 12/-,

181.Q. How much did he esk Zskayo for? -- A. I asked money
from Zakayo.

182 MR JUSTICE GAMBLEs At Ssi's request? -- A. Yes. Sei asked
money from me and I asked Zakayo.

188 MR MALCOMSON: How much weney did Sai ssk you for? -~
A, 12/-.

184.Q. How much did you ask Zeskayo for? -- A. The same
aemount.

1856.Q. In the evening before the European was murg\ered did
you go into his house? -- A. I went 10 the house to
ask Zakayo where my fathere was going to sleep.

186.Q. Did you go imto the house then? -- A. I did not
enter the ‘house.

187.Q. If anyone ‘seid that you went into the house and stayed
_thé¥e Melf-en hour weuld he be saying what is false?
<& s T 'add not enter.

188,Q.  .Can/you tell me according to the clock what time is

© "‘19._




cock crow? -- A. I don't know. I only heard the

‘ cock crow.
189.Q. What is the time the cock crows first? -- A. I do not
know,

190. Q. Is it sbout the time one turns over in bed?
MR JUSTICE GAMBLE: Is there any fixed time for turning
over, Mr Malcomson?

MR MALCOMSON: There is, Your Honour.
191.Q. You heve sworn that the door banged in the house of the

Buropean? =-- A. Yes.

192.Q. Can you swear definitely that that sound was thie sound
of a door in the Europesn's house? -- A. I cé&n swear
to that.

193.Q. Is there no ot her sound which resembles that? --
A. There is no other house near.

194.Q. Would the sound of & door in & Native hut resemple 1it?
-- No.

195.Q. Did that sound appear to be the sound of & door on the
outside of a house or of a door in the inside of the
house? -- A. I only heard the banging of the door,
thet is all.

196:,Q. Can you pot say whether the sound of an inside door
banging or an outside door bang woulc differ? --

A. How can I tell? I only heard the banyg of the door.
I could not tell what door it was.

187.Q. Was it not the sound of a window benging? -- A. The
sound was like that of a door; not of & window, but &
door.

198,Q.: You heve sworn that Zaksyo when he came back during the
night was wholly clothed and that he was running?

MR JUSTICE GAMBLE: Did she say that, Mr Malcomson? I think
she  8ald the reverse, that he came back nsked.

MR BRANIGAN: Is this the first occasion - the time of the




201.Q.

205.4.

204.Q.

206.Q.

206. 4.

208.Q.

MK JUSTICE GAMBLE:

199 MR MALCOMSON:

MR JUSTICE GAMBLE:

202 MR MALCOMSON :

207 MR JUSTICE GAMBLE:

banging of the door?
There is no evidence, but the presumption
is that he had no clothes ou and he got into bed.

When Zakayo ceme back running from ti.e house

was he clothed or unclothed? -- A. I could not see,
it was derk. He came running, pushed the door open
and sst on the bed. I could not see: it was dark.
Would you expect a msn who hsd been running fast to
comé in shivering with cold? -- A. Although & men
was shivering, but his hesrt could not be besting.
Let me hsve that egain? -- A. A man msy cbme in
trembling but his heart could not be beating.

I should hsve thought thst the natural
corollary to running fast would be that the hesrt
would be beating fast.

Would you expect & man who had been running

fast to be @0ld? -- A. When he was running he would

be feeling Lot, not cold.

Were there any strange Kikuyus on the European's farm
on the dsy before the huropean was killed? -- A. There
were some strange Kikuyus who csme to the farm.

What sre the nemes of those strange Kikuyus? --

A. Karioki, Wambogs, &nd another one Karsnja.

Is thet the seme men ss the toto Karioki? =-- A. This
Kerioki is & big men, not s toto. Another Kerioki.
Were those all the strange Kikuyus oo the ferm that
day? -- A. They were not sirangers; they were
working there.

You were usked sirangers? -- A. Those
three had gone sway to the Kikuyu Reserve and had just
returned.

They belonged to the farm? -- A. Yes, they were

staying on the farm.




209 MR MALCOMSON: I want to ask that question again,

210.Q.

211.Q.

218.Q.

j Your
Honour. (To witness): Were there any Kikuyus on the

farm who were not working on the farm? —- A. 1 did
not see any.

Were there any strange Kikuyus - sirangers - on any
of the peighbouring farms? -- A. I did not see them.

I cannot say whether there were any strenge Kikuyus

on neighbouring farms or not. I did not see them,

Dc'; you know if the lock on the outside door of the
European's house was 8 good one? -- A. 146 not knog.
What sort of s lock was it? Do you know anything

about the lock at all? -- A. I do not know.

As regards the position of the outhouses with the farm
itself. Can you see the boiler-house from the kitchen?

-- A. Yes, I could see the boiler from the kitchen.

MR JUSTICE GAMBLE: What is this boiler-house, Mr Malcomson?

Is it the place where they heat the bath water?

MR MALCOMSON: I believe so, Your Honour.

214.Q.

215.4.
216.Q.

217.Q.
218.Q.

219.Q.

Whet day was it when these exhibits were taken eway
from your hut? -- A. This day, Monday.

Who took those things away? -- A. The asksri.

Was that en askeri in uniform? -- -A. A detective.
He was mot in uniform.

And this happened on the Monday? -- A. Yes.

What time was it you asked the toto Kerioki to get
firewood? X -- A. At sun rising. '
Can you see ‘the 'door of the farmhouse from the boiler-
house? -- A. No. ..One cannot see the door from the
boller.

MR JUSTICE-GAMBLE: - I think most of these questions about

the 'posddtion ofthe doors-and windows should be put to
the Europesn witnesses, Mr Malcomson.

AAAREGON ¢
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MR MALCOMSON: I want to test her ip every shape and form,

Your Honour.
MR JUSTICE GAMBLE: I g

pot yet in that her stat
Are you afraid of Zakayo? -- A. Yes.
-- A. No.

ather looking at the plan which is

ement is correct.

220.Q.MR MALCOMSON :

221.q. Has he psid any sheep for you?

222.Q. Is there any reason therefore why you should not have
left him if you bad wanted to?

-- A. No.

223.Q. Did'you see the Kikuyu called Kerioki on the farm the

evening before the purder - the Kikuyu said to have ‘x?g?en

beaten by Mr Bayer on & previous date? --'" A. That
Kerioki was there.

994 MR JUSTICE GAMBLE: And he hsd been beaten by the dece ased?

A. Yes, he was beaten by his master.
e hut during the

295 MR MALCOMSON: When Zakayo came back to th

night running, did you know that he had killed anyone?

—— A. How wogld I know?

226.4. Quite so. Do you believe now that Zakayo killed the

European? -- A. Yes.
227.Q. Quite so. You slept with Zakayo gfter you say he had

Where hed he been thst night?

killed the Europesn? -- A. Yes, we slept together.
298.Q. Have you had food with him since? -- A. No.
229.Q. Or touched his clothes? -- No, I have not touched

his clothes.
280.Q. At any rate, you slept with him after you believed he

had killed this European? -- A. He did not tell me
he had killed the European.

MR JUSTICE GAMBLE: Mr Malcomson, is it not probsble that
she did not realise that the Buropean was dead until
the accused told her in the momming? 1 don't think
there is any suggestion that they slept together after
that.

MR MALCOMSON: . Acoording to her belief he was killed by the

23.




accused somewhere about 4 o'clock in the monring.
MR JUSTICE GAMBLE: She did not know he was desd. [
thought you were esking why hed she slept with the
accused when she knew him to be & murderer.
MR MALCOMSON: No, on the point of credibility, Your

Honour.

231.Q. Does the fact thaet you slept with the accused after he

hed killed involve unclesnness? -- A. He came and
lay down on the bed.

252.Q. Does that involve ceremonisl uncleanness gmong the

Kikuyus? -- A. No. That is not ceremonisl uncleanness.
258.Q. Have you procured gosts for & sacrifice? -- A. No.
234.Q. Have you mede any sacrifice on account of ceremonial
unc leanness? -- A. No. I hsve made no sacrifice

for uncleanness.

285.q. Can you tell where the lemp which the suropesn used in
his bedroom usually stood? -- A. I do not know.

286.Q. When Zakayo told you in the morning thet his 'mzungu’
was killed, will you give us the exsct words which he
used? -- A."'Mzungu wangu amekwishs uswewa'. I will
go and reportAto 'Bwens Kisundu' that a European has
been killed".

237.Q. Was he fully dressed st thet time? -- A. He was
wearing & shirt and trousers?

238.Q. Boots? -- A, No, he had no boots.

289.Q. Hat? -- A. Yes.

240.Q. He hed & haet? -- A. Yes, he was wearing his hat.

241.Q. Wopld gou think ¥t & natural thing for an African Native
who had killed sqmeone during the night to dress himself
so carefully as to put his hat on after the occurrence?
-= A He would not go the whole day naked.

242,Q. A man is herdly ngked if he has not his hat on? --

A.. A men-woyld put on his clothes after he had
240



murdered someone.

Were there any strange Lumbwa on the shembe the day

previous to the murder? -- A, I did not 88 any.
Is there a window in your hut? -- A. No.
Was there & good light when Zakayo returned shortly
after the first cock crow that morning?
light?

246 MR JUSTICE GAMBLE: Was there any light?

== A. What

== A. He pushed
the .door and he came in. There was no light,

247 MR MALCOMSON: Do you mean there was no light in-tne hut?
-- A. Yes.

248.Q. Was there any light outside the hut? -- A, I aig not
see outside. '

249.4. Was there any light coming into the hut from outside?
-~ A. No.

250.Q. Was it a moonlight night or not? -- A. I did not see
the moon.

251.4. Did you see the light of the moon? -- A, I did not
see it.

262.Q. Were there any clouds thet night? Wss it a cloudy
night? -- A. I do not know whether it was a cloudy
evening or not.

268.Q. Wes Zskayo very drunk on the Sunday, the day previous
to the maurder? -- A. He had drunk some tembo.

254 MR JUSTICE GAMBLE: Was he drunk? -- A. He was not very
drunk.

255 MR MALCOMSON: Had you also teken tembo? -- A, I did not
teke tembo.

266.Q. Are Africsn Natives efraid of the spirits of the dead?
-- A Yes. ° 1 do not know.

MR JUSTICE GAMBLB: I do mot think the interpretation is
@ite whst you asked, Mr Malcomson. I think it is s

vary ‘d4fficult question to get out of this witness.

25:




Yhat the interpreter ssked was: Are Africans efraid

of s.tan‘f
MR Wﬂ 3+ Do you know Kikuye,

IITKEERITIM !u, sir. ] ‘
867.0- '011 ask the question ip Kikuyu, if I lly? =- A. They |

pour out tembo fox- 8 dapnrtod spirlt. Tbey are afraid

of the spirits of the dead.
268.Q. 8o am I, too. Would 8 Natiye artar ha
o porson return to the soena of tho killing? -— A, If
he hu pot been seen, by other pooplq killipmg he would

g0 thn;n.
259¢Q. lonld he not bo afre
A. He oould not 500 the departod spirit.

Mr In';erprefcer?

ving killed a

id of tho gpirit of the dead man? .
It could

not an on him lnd got hil.
2GO.Q. Gonld hc not tool the power of the dopartod spint?
R JUS'IICB GllCBLB: I don't think we are getting much
- further on this point. Kikuyus converted to Islem |

are not much suthorities on the q,nestion. Op this i

Apu:t&lmh:t point, I mean.
261 n n,twom Why do the Kikuyus offer sacrifices to the
;airits Iho lpve gonc? -~ A. In remembrance of the
W M%tod lp};;tl of their relatives.
883.& 1, ;t sp eagy thi,ng, to tell from what direction a i
~soupd gqgl? +/Sppposing one, were standing here ip this i
Z9om and & scund wag heard, is it easy to say it came
Lrom the. left or right or from straight shead or
MM .y Med S a1l what direction the sound
W W I em in the house. <

'gb@ door of your mn %

27544,

- b v ‘1
i

dhe

T AR LR



lhln Zlknye cnu running Garing the night into the
hut ui the neil in positicm on the door? -- A. He
fnstenod the door. It was not fastoned inside.

You said Zlkuyo 8 heart was beating when he came back
after rumning? -- A. Yes. .
Do you know anybody's heert which doesn't Best? --

A. I don't know.
Neither do I. You mede s statement as to what Zakayo
seid sbout his eyes after he csme back. Will yod'g'ﬂ;e
in Kikuyu a literal trenslation of what he said? -
A. Kioya is the Kikuyu word.
I want e trnnnhtion 1.nto Kikuyu of what Zakayo said.
A literal translstion regsrding his eyes‘} 33 A. In
Kikuyu it is called 'Kioya'. '
] JUSTILE GAIIBI.E: For what? -- A. His eyes were playing
sbout. " '
271.Q. MR nwm' I went the sentence which was used by
le;k%yo.”‘ T want a literal translation into Kikuyu.
~ INT RETER: The sccused spoke to her in Kiswahili.
QVQ.Q. I want it trenslated into Kikuyu? -- A. 'Kioya diui
Y olda gona rushio s
MR MALGOMSON : TrlnsIate thet now into English.
"“-{HPERPRETER: I don't know what I shall see tomorrow.
'278.Q. (fé witness): How does your hut face? Towards the
houde ‘of ‘fhe Furopesn? -- A. My hut feces the
Vi CERTR Kﬂ‘#o('w o, ,‘;n“‘ !
2741.Q. ; 76 gt “iny %.6308 ”bot'een your hut and the
ﬁi-’&p‘l & Bouser '~ k. Yes.
275.Q. I?q‘”“ﬁf&’y roﬁﬁ'iﬂuu of what? -= 4. Small omes
(i ;‘dd' ‘wood" T ’iéodon hff&gu. Mg B l
| oy Wogh ¥efdgdd¥ ' ' 1. ‘Rolgn temporery ores.
#77.0. AWt Wifised or plain wood? - A. Small sticks.
g mm&%ﬁmw&mx&w SIS YA ‘




279.Q.
280.§.
281.Q.
282.Q.
2885.Q.

284.Q.
2856.Q.

288.Q.

287.Q.
288.Q.

289:Q.

280.Q.

SON

201.Q.

51

Did-yousteke Zakayo's thing: into your hends this
wornimg in Court? -- A. Yes.

Does’that involve ceremonial uncleanness,

I dannot tell.  Yes, it is ceremonial uncleanness,
Will you then: procure a goat for sacrifice for
purification? -~ A. I do not know.

What do you mesn by thet? == A. Since there was a
death about those clothes there must be g goat for
sacrifice. . =g
Bo you intend to ssocrifice a goat? -- A, ves,
You were asked to say whether when you heard Zakayo
rubbing himself during the night it wes his fest he
was rubbing, and you said "Yes®. Is there a difference
in the sound between mbbiixg the feat and the head?

~= A. I heayd someone was rubbing his feet. '

Is there a difference in the sound between rubbing the
feot and the head? -- A. He was quite close to the
bed. When he was rubbing his feet he would bend down
to where his feet were.

Did he bemnd down? -- A. Yes.

How lomg hes Zskayo been on this farm? =-- A. I have
not been there very long so I don't know.

Who is this 'Bwans ‘Kisundu' you have mentioned? --
A. T don't know what he is doing but they call him
'Bwana Kisundu' becsause he had some rabbits.

Yourhsve sworn that you and Karioki the toto peeped
threugh the doorkofter Zakayo went up to the house.
What did you do that for? -- A. I asked Kerioki

whether' Zékayo had 8 friend:out there, snd.then I seid: |

nTidon't Know: where: he had-been during the: night".
Whet-Bappenéd after’that? = A. We:saw bin going:off
withralapear, ik g ‘

,.: Irhht%ponthi doo* te leok out end see
Vo,

|
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properly? -- A. We peeped through the door.
285.Q. But why? - A. We saw.
294.Q. But why did you look through the holo in &

295 MR JUSTICR GAMBLE: Why did you not open the deor end look
e door he

he door? --

out? -- A. When we were abou’ to open th

went away.

296 MR MALCOMSON: Did you see where he picked up the spear he
A, 1.did not see.

h the spgsr?

was carrying that morning? --
297.Q. Where was the first place you sew him wit
i~ A, He was going on the road in the direction of
'Bwana Kisundu's' with the speer. '
298.Q. What sort of s speer -~ Kikuyu or Meru? --
seen it with the Lumbwa. ‘
209.Q. How far away was it when you sew that speer in Zakayo's
hand? -- A. A little distance away.
800.Q. Could you identify eassily thset 1t wes a Lumbwa spear?
-- A, I saw it from s distence sway and I camot

A. I have

1dentify it.
801.Q. But you have ssid already that you knew it was a
Lumbwa spesr? -- A. I have seen the Lumbwa with it.

802 MR JUSTICE GAMBLE: With this spesr or one like it? --
AJ'I have seen the Lumbws with this kind of spear.

508 MR nmsm TIs there much difference between the spears
of the Kikuyu end those of the Lumbwa? -- A. They are
elltof them of the same kind.

804.Q. Where ‘was the ‘firewsod belonging to the European kept?
ii% K In ‘the house where I wes staying. Not all the
fuel; onky ‘three 'pieces.

MR JUSTTGE ‘GANBIEY Ask!'the question again, Mr Malcomson.

506 MR MAIOOMSON: " :Whére ‘Was ‘the ‘firewood belonging to the

~Europesp t A, In the boller-house where they
soil ‘water. S
$08.Q. I;s Mﬁlkppt theret -- A. I have seen people taking .

29,




$10.Q.
811.Q.

518.Q.

5156.Q.

517.Q.

MR BRANIGAN :

MR JUSTICE GAMBLE:
512 MR MALCOMSON:

MR BRANIGAN;
S14.MR JUSTICE GAMBIE:

% = mop’"'l ? -
B 7
818,Q%

3

the fuel there.

You hsve seid there were many people in your hut on
+the Sumdsy evening. Who were they? -- A. Keranja,
Ngatia, my father Ssi, Kerioki, Mbugwe, end another
Karioki, and Marisimi.

Any more? -< A. No.

You hsve said thnro was no light in the hut 'hen

Zakayo came back that morning et cock crow? --

A, There was no light.

And there was no light coming in from outside? . —- A Hq
Why therefore did you say you could see the cut on his
ipper 1lip if there hsd been one there?

She did not say that. She said before she

went to bed.

Yes, that was earlier in the evening.

Had you no light in the hut before you went

to ded on the Sunday? -- A. Yes. We had lighted the
fire.
Was it a bright fire? A. Yes.

No re-exsmination, Your Honour.

Was there & gale of wind that night?

Wab 1t blowing hard? -- A. No.

D6  you know of any quarrel between the accused and the
A. No.

nd you ever hear the sccused use any threats towerds
the' deceased? -z A, o

JIid tho aecuod telk about his master as though he were
£5RE 6 Bi - es {though he liked him? -- A. I heard
hlh um; “we aro f‘wﬁhdly, we are gatting on all righu

g5 - I -
7 2R 5 Wy

' ' 1 L2p.m
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His Honour redds over in Kiswahili the evidence of the last
vitness Fatumd binti Mudshems, -

Y ii(Phe’ witness withdrew).

"HAROELED DENNIS TO NKING sworn:
Bl vl L e GR ﬁnino(lb! BRANIGAN:

818,Q. .. W}nt ,are yqqr gualifiuat;\.ons, Doctor? -~ A. Member
: Q? the. 30!& 1|College of Sul"geons and Llce%tiﬁte of o s

the Rg‘xa}':Cg)llege of Ppysicians.
819,Q. You aro an Assistant Bacteriologist in the Government
~ Servige? -- A. I am.
520.Q. On the 21st Dacember last you recaived certain sesled
p'eckqts, ‘sealed with the sesl of the Kenys Police? --
A. I.Qid. .

521.‘Q. And tpose packe;s_lq;e sent to you from the Assistent
. Superintendent of Poiic_e stationed at Nyeri? -- A, They
wera,

522.Q. Did you break the seals end open the peckets? -- A, I
pq;sopallx opened the packets.

525.0. '}}at did t&o packets contagin? -- A. There were seven
e‘x,)!‘xtib;;ut_a in all - various garments and a tin conteining
q\!.x"_ltl;' ‘qﬁq an envelope containing dung said to be from
the csattle boms.

524.Q. 'I:hq é'ﬁ.rst exhibig gg_pt to you in those packets was a
p{}; of khaki 3h.9;'ts _ (Exhibit No. 1 handed to witness)

a2 Fhide FR09R AT Hhey

526.Q. You 95’;;?’;‘-."3,3“ certain tests for blood on stains on
RoA ayIeRAL - 4. I dia.

W0 ARG WA T RASOUIT, . Ay TheTe g bleod on the
twwm‘ A, was unable to determine whether it was of

sa7 wr ROV WAk a1
"1
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$27.Q. Was that becsuse therd.was not sufficient quentity?
—— A Even with the pesiuAi test it may be due

to the dye on: the. germent having gpoilt the test or to
the gquentity of: bloods: In this ease I think it was a

¢ combinetion of the two, but. I am
definitely.,

528 MR JUSTICE GAMBLEs
basespita testt - Ao Not to myknowledge, Your Honour.
cle was a goatskin which

unable to say

There is 8 more. slaborate test then the,

329 MR BRANIGANy Now the second erti
. hed been found on the bed of the accusead. xgs SBst

the goatskin® (Exhibit 2 hended to witness). -- A. Yes

o

that is it. S

580.Q. Did you also.cerry out,};lood tests on that? —— A.There
was human blood on the goatskin.

351 MR .]’USH(E GAMBLE: Much? ~—— A. I will show you the small
stain.

362.Q. Spots? -- A. Spots, yes.

BB5 MR BRANIGAN: The next srticle whioh you examined conteined
4n that psckege was a kabzu which was the property of

the dacused. (Exhibit & handed to witness). -- A.
Thigis ;the kanzue.
854.Q. Did you exsmine thet also? -- A. I examined it and

.. ‘the’ staing were of humen blood. The distribution of
n.sthe, steins ia rsther peculier. Most of the stains are
onithe back:of the germent and they appesr as though
1ahand-has besn wipad oo it - you see the imprints of
iv.w.  wfingerac. ABd thaxe are .also stains inside the ksnzu.
385 MR JUSTICR GAMBLE: Show me what you mean by wiping? --
sibe.  vhalTey have the eppearance $q ma @s if they have.been
wApad DY FARgORRe 1 (.
586.Q. e;!guzm‘hmmnmm 3t1, == A« Not swear to it. It
ARAP apiatoD. '

S MR BRANEGAR) ;-Tou aleg.drev attention io the fact that meny

82,
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of the .stains sre on the inside of the kanzu? --
A. Yes. And from the distrwbution of the stains it

sppesrs probsble that the kanzu was not being worn at

y the time the steins were deposited.

558 MR JUSTICE GAMBLE: Why do you say thet, Doctor? -- A. Well,
Your Honour, if you had bloodltained hmds and you hed
a garment lfike this you 'ould not reach up behind your

shoulder-blade to wipe your hands. Also the fact that .

. they are high up on the back of the kanzue

559 MR BRANIGAN: You drew thst from the disirivatiyn of the
stains? -~- 'As Yes.

340.Q. When you received that gament first, before carrying
out tests, would you say there were many boodstains?
== A. Yes, there must heve been a good many stains.
There are three definite large aress and small parts
cut out for examination.

841.Q. And there ars .some 81l round the coller? -- A. Yes.

542.Q,  You also examined s white shuka? (Exhibit 5 handed to
witness). -- 'A. This is the shuka. That also had
blood on: t. . '

545.Q. Did you ®lso exsmine what has been variously described
as a Ted shuke or a kangse?

MR JUSPICE, GAMBLE: Kanga, is correct.
844 MR BRANIGANy ' Did you £ind human blood steins on that kanga?

(Bxhiibit 4 handed to witmess). -- A. There was human
blood omthe shuka: also.

- 846.Q. Wepeiithere meny blood steins on it? -- A. Vor.y fow -
on this.: v

346.Q.  Withiregerd:to those other exhibits - 6 end 7. They’
are’not very importent: ' There was s tin comtaining
eatth from the sccused's hut forwarded to you for

BEY P43 )
847 MR Jusncnlem. *inm ‘n ms 0¥ == A The entire

= e ; o
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TRATUST L ootiteli s - were used: 4n " the  exsmination.
848 IR ERANEGANZ! Then:Exhibit 79 « - A That was just some

muu an molop. There are-no remsins of that.
549 MR JUSTICE GAMBiay: Allvusedrapiin the testsy - A. Yes

ttieM8c0d) put 4ne solution, Your Homour.
‘na from L.

Crogs-exnined by MR MALCOMSON.

350.Q. Spesking generally on these oxhibits as a whole, doctor
i.ould you:form the opinion theti those stains were on
the adcuded and transferred to these exhibits? Ixi the

cske of a'man who: had& been stebbed and had probably
bled m Quth - as reg‘rds quantity? -- A, I should
say they ‘were not rrm the direct blee‘ding of a human
being. There ns only one slightly suspicious as @
Jet of bloo& on the leg of the shorts, but that was
not hunan blood. They all show cheracteristics of
i being noared.
55:1..6, Lssuling ‘then that these stains were indirectly
o trmsforred would you be of the opinion thst the
oriynal cause was that of a man 'ho had diroctly bled
to duth? -- A, The stains on the exhibits yere
oauled by a man bleeding to death on the exhibits?
Is that Ihat you mean?
862.Q. If a pornon had kllled another by stabbing in a case
lunh as this and if he had then oloanod himself on
thcu e:rh:lbits 'ould the quantity o:t blood on ‘these
hitP tend to sho- that thq had been from the blood
ctim? -- A; Tt 1:? 1lpossil§ie to express an
WHDWE P UR RACEWaI L

SORRE A0 £
opﬁiu. You can stab a men snd jnp hurriedly back

supfe of tne ol iaz 1@, Tha
‘and in that &n '] yoﬁ Ioulg’hnve no Yook oo you at

3&'3.!.11!.‘1 the wound spd founu et The axig
sll. pad 3
uDL, vein SoN J'G\QII‘EL. L6 WOUN(
568.Q. You wanld not ocare unrnS an opiuion on that point?
long md %" degp, 1 ceme to tue cancliu
1 do not think it is possible.

jesm was dua to‘m‘ ! rhaée. }
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MR JUSTICE GAMBLE: You famnd no hum.n blood stains that showed
signs of being s direct jet or spurt? -- A. No, Your
Honour. I would just like to sdd thet s stsin mede by
8 jet of blood is extremely characteristic. You have
8 large spot end a series of small spots in & straight

line from it.

(The witness withdrew).

MR BRANIGAN: 1 propose to call Lr Leig, Your Honour. He 1is
not in the correct sequence but 1t would be & great

help to him o get away.

KENNETH ALAN CRAWFOkD LUiklu sworn:

Exsmined by Mr BrANIGAN.

364.Q. You asre a Member of the koysl College of burgeons in

England and a Licentiate of the koysl Coliege of

Physicians, London? -- A. TYes.

365.Q. You are practising at Nyeri? -- A. Yes.

356. 4. You remember the 19th December last? -- A. Yes.

357.Q. As a result of s request mede to you you proceeded to
the farm of the laste Mr sersld -ayer? -- A. Yes.

5568.9.  You knew him personslly? -- A. Tes.

369.Q. You went into his nouse &nd it his bedroom I think you
found Bayer's body? -- A. Yes.

860.Q. Describe the position? -- A. He was lying on the

fioor. He wes naked and surrounded with blood. Theée
was a deep wound in the regior. of the left srmpit.

361 MR JUST}QE GA@?LE: Just there? (Indicating). -- A. Yes.
Géing downwards end backwards ss fer &s the anterior
surface of the shoulder blade. That stopped it. I
ex;mined the wound snd found that the axillary artery
and voin hnd been severed. The wound wss about 2"

long nnd 5}" deep. I came to the conclusion that )
doath was due to haenorrhago.

86,




862 MR BRAVIGAN2: With gegerd to the sctusl, position of.the .
Sodyiand what, swreeundedi ity -- A. It was lying on
;'»',?-ﬁ. Q. hoygreund: g0;ihe:LleoP.:
Besido;ihe bedl, . am o4, Yes. ;.
Mugh $100@ eropnd? = A.cAdtzemendons lot,.
Bidoyou notice any blood on the walls? -- A. Yes, °
pearly. up:bo: the :peiling: -
Pidvybn notice any blood on the back of the door?
l‘iu!)c. BEVG % .
¥os 35:high.up?; - A. Yos, there were some big stains
apdisplashes up: to- b feot. -
Eed: rigom mortis: sot- in, at.that time? -- 4. Yes,
Wm Bed. the.body been,dead. in your. opinion?::+-
beuhbont 18 hours. »
570.Q.  Apdishat. time did you see 1t? —- A. About £-50..R.
571.Q. ABd:An your.opisien: the body bad been desd 12 howrs?,
rre sk Tami I EOr Wortis.wes, very advenged. . .:
572 MR JUBEICE, GAMBIBs. ! You: say 8t least 12 hours? -- s T ches
61,0, osmeyse 1he ponelusion B te 12 hours. :
878 MR BRANIGAN: \meﬂm position. of the. wownd and the,, .
i ddrsorion day whioh. the wound was caused would you say
i 1t could hawe. beem shlf-ipflioted? -- A. No, I think
' &z i SUS OGNS, 1upessible: Tap. it; to beve basn. salfn
g’ 'mmm T
)M M&m«n the. j.m’lggtinn of, thq wound would Bayer -
iﬂ Wik Bﬂ“ﬂﬂm sm . Aoy Zhree; b0 Five: minutes L.
” think, Yes; ! pessing LR orgt und 1t
MR mm;vmﬁ& the Cpewa s suggeskion. - th‘t
WMMM and ron,«q‘tp ‘the floor or
365, 4y m foM anyothiér opinion with regrd o ihe Wounds
575 MR WMtJom JRtien 97 Hhe waund, haye
f et v w» ww’om Srhiah the




862 MR BRANIGANs Witk regerd to the actuel position of the
bedyi.and whet surrounded it? -- A. It was lying obo

the ground: on the floor.
Beside the bed?. -- A. Yes.

564.Q. Mugh blood eround? -- A. A‘tremendous

8¢5.Q. Did you notice any blood on the walls? A. Yes,
pearly up to the ceiling.

566.Q. Did you notice any blood on the bsck of the toor? --

R A. Yes.

867.Q, V¥as it higk up? -—- A. Yes, there were some blg stalns
sapdspleshes up to 5 feet.

568.Q. Hed riger mortis set in st thet time? -- A. Yes.

569,Q, How lomg hkad the body been dead in your opiniom? --
As Abomt 12 hours.

§70.Q. And what time did you see it? -- A. About £-50 p.m.
571.Q. Ané in your opimion the body had been desd 12 hours?
-~ .A. Yess RIgor wortis was very advanced.

572 MR JUSTICE GAMBIE: You ssy st least 12 hours? -- A. I

i came: 1o the conclusiop § to 12 hours.

575 MR BRANIGAN: From the position of the wound and the
direction in whioh the wound wes ceused would you say

ke

it could have beep, self-inflicted? -- A. No, I think
dk o oL 3% esguite impossible for it to have been self-
dnflioted
" $74.Q. Shertly.afier the. :Lnfliption of the wound would Bayer -
" %4 4. 1 bepsme: unoenseious? -- A, Three to five minutes I
wheud think, .

MR JUSTECE GAMBLRs,  Whet is. the Cpewn's suggution - that
dhe;idpogased wes in bed and fell on to the floor or
386, . ety o
576 MR BRANIGAN:o ¥ith Tegerd, to mc mq;gtion of the womnd, have
586 1R JUNeRsfonmed a0y RARAGR 48 10 tha pesition in Fhich the
Xiotim wes when the blow was siruck? -— A. I thought
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‘he might have been '.lying'»om his right side or sitting
up-and turning ‘towards the dsor,

In your 6pinion“is 1t_ very‘unlikely that it was csused

while he' was“standing? ' <= 4; Yes, I should think.

That'is in'view:of the'fact thet the wound was down-

wards.’

Did'you exemine the wound cerefully afterwards? -
A. Yes,

Did you messure it? -- A, Yes, =

Did you form sny opinion as toUwhst kind of instrument
would ¢suse the wound? -- A. It wss'not a Very sharp

instirument beosuse the edges of the wound were bruised.
Prom the messurement that you mede of the'wound did
you form any'opinion as to what type of instrument
would have cansed the wound? -- A, It was 5% inches
deep. I was:shown e similar spear'to that (indicating
spear in Court). T'fitted it into the wound and as
the spear rdached the back of the wound it was 5% inches
Cen you'identify the spesr? - A, 'No! 'It'had s crack
in it. (wnmss exemines spear'in Cou.rt) It was a
simflar spear to that.
" (Spesr'msrked "Exhibit 6%).

882 MR JUSTICE GAMBIE:" You'experimented with s spear idemtical
with this® <= ‘A;'Yes, identicali

885.Q. And it went b¥ inches in? -- A, Yes.

$64 MR BRANIGANs In'fast did that spear heed exsctly fit the

' wound? - --+-A, Yes, ‘passing through the wound it went
where the ‘arteries were divided and fetched up in front
of the shoulder:hlsde. . :

566.4. Did J9¥ form #sy'éthér opinion with regaid to the wound
'u“ feiuatiior (there 'wes ‘eny struggle’or not? -- A. No. ;

586 MR mﬁmmmm iPd /you see eny signs of & struggle? &% 'f

Wie@s 7 Miillg@osl tlon Wb '
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587 MR BRANIGANs:“Befors I leave thé question of the wound.
Wak:'the’blood on the floor spread round a large area?
e A."The floor was flooded with clotted blood.,
588.Q. Did you notice the passage outside the-doorp --
" . A, Thet hed blood on it. ‘The police t5ld me they had
been in snd out. - - ; )

$89.Q. Do you:recognise the sccused in Court? -- .4, Yes.
590.Q. Did you see him thet dey? =-- A. Yes.

e .
$91.Q. Did yon examine him? -- A. I looked et him caref:ﬁy.

592.Q. Did you find him suffering from any woumd? -= A. He
had scretches under his nostril and on his leg.
$98.Q.MR JUSTICE GAMBLE: One or more? =-- A. Two,’ Your Honour.
594.Q. - And-one on his leg? -- A. I thought it was older.
Being an" abrasion I thought it was & bit septic and it |
had the scab knocked off.
%956 MR BRANIGAN: Do you think the loss of blood from those
scratches would have been of large gquantity or not?
~-- A. No, not of large quantity.
$96.Q. Would you describe the ldss of blood from those.
seratches as being small? -- A. Yes.
397.Q. Were they bleeding? -- A. It was dried up.
$98.Q. Do you think from such a scratch it is.possible fora.::
man to bleed very much? -~ A. No. It might loekya.. -
lot..on a white handkerchief but the quantity was very
BBl Las Coud ; ! ’ ) o138
- 599.Q. Do those remerksiapply a5 well to the sorateh: on: the .’
leg? o~=. A. I should think there was lass bleeding
from; thei scratch.on the lag. .
demousirates ), Cross=e ned b ON: ‘
400,Q.  Was!thet head-of:the bed tawerds: thesdoorf , -~ A Now
I that was “the daor the bed wes ‘along % way. ¢
R y"*f’ l“ﬂModhﬂ» ~optaide t
401.Q. . mwm&m ‘thie body 4n when:: you e At imm

y R s8.
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Ap1Thechgad: towardn,thepdoor and the feet to.ards the
: ﬁﬁl&mﬁ Yhe, beder joncor.
408,43 JUWABCThAZN aiwindow: opposite: to the door: in that room?
' = 7dgnYosynbtoquite opposite; but more or. less.
¢ 408.Q. Bié.you see any sign of pyjemas on the bed or nesr
41% MR UANDOWSE - A, Now

404 MR JUSTECE«GAMBLEs: The body wes neked? -- A. Yes, when I
saW.itec o v .

' 4056 MR mcoisemf -Your; opinion is thet the decessed was stabbed

41%.%. while ip bed?  e< As Either propped up on en elbow or
sitiingi up.

406.Q. Vonld tbai-not mean that bis esssilant wduld have to
leam:right.over:the bed in order to hit on the left
shoulderf -- -A; I don't think so.

WLQ, 3 be was dyipg fla$? -- A. But if he wes om bis side

. aucaisting up there would be no necessity.

408,Q,  Assuping thpt ep asesilept ceme in through.ihe deor
ﬂ""!’gulglmap“ thet he would heve to turn round in order

G144, Lo .tosm;thn;,un he wented te kill? -- A, No, I don't

”ut ‘804 «Not.negesssry.  They mey have moved the bed

~ bafers T.getoshers..

408.Q. MQO.&;OJ ihe- bqt}l ig: at the 51de of the door socerding

f‘;!;?,. hﬂmp}l»@m,;mgim at-it an sssailant would welk

Mm the daor. with the head.of the bed on his
Cgin.G. 18§toBendand shep;be;¥ould beve: to. turn Tound dp order
$73 mrpm -- A I don't think he would have to turn

%38, Q. muﬂ-ulfnl osmo;in §his:door end the.man was bere

Riﬂ‘m“pﬁtbglt" hayings$o turn zound. (Witness
ruu)-mx» {hose cang Lher:’

¥

ghgr p}u? may be

’ 51&% M%&n‘ﬂ?n




Se. st bl gk \

ahleto-give you -thet infermation.

® MALGOMSON) . Yo, Your Honour.

MM mm& I take .it, doctor, you only looked at
1hmﬂ 8 mediocal point of view? -- A. Yes, that is
8llyeye

412 MR MALGOMSQN: . Any assailegt. at-r(iuna with a spesr or

similer weapon in circumstences such as we sssume this

happaned, would be altogather Goyered with blood] ~-

A. Mot necessary.

415.Q.  Would it Dbe Possible as ;ns bean sqgg_ntod that he
vouid. gtab and Jump Back? <+ 4. 1.don't think much
blnod would spurt wil he llthdxn the spear. It
de}ggﬂnds:)gllq“qqi_ckly he got out of the door. The bed

. was quite cloge to t,ﬁq doore One sted and he was out.

414%Q. 59,1t is possible he might heve 9% avay without very

© wiohblood @ Bia? - A, Quite, yes.

416.Q." B“ far -onld the ﬁrsg mta of _lp}gogi st travel?

won . "7 A Six feet I gx;guld t!p,nk. -

416,0: As‘;gilx:g that the decoasod was lylng or ruting on his

aJ:pq' qnd ns stabbed :l.n that position wuld the steins
on ,QAQ back qf the door correspond uth the spurting

I_lp.y nld take ,pheg? -— A, Yes, I think they would.
P \’EPW “" PO 5","» ,"11 9pRosite would and some

'?_ﬂqp}‘l_pvc&_&q‘t Yho dpor hnd hg wed at Ill.
411"0. !%tly ﬁpr‘h,he .\g{ ;lie bed was tonrds the door? -

497 m&% GABEE: The spear you gxpe

418.Q. ﬂop;;ru;* s‘%‘ ?b&“ {{;‘tlide of the door and en the
488 NR M I“,M ﬁ%&a"%“%weoglﬁdv&o U QFRR9ss Aoy
“ang' W &’mva%en wma v&' Ity

an ._‘.v-},'bﬁ.‘bmlr t%m :rrgn%‘ﬁ»’ vh:\,ch s \ry

o voundy

3 M&t&iﬁqg‘u sald.dt
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decessed. did after he was: stabbed? -- A. I think that
with the shock of the blow he jumpwput of bed.

420,Q. .. .Are there any other weapons which could inflict such a
wound as this one alleged to have been caused with a
spear? -- A. Not ocommon weapons likely to be found
in privete honses. A bayonmet wound would be very
similar.

This weapon has not been made en exhibit so far, but I

teke it this is the stick Sei hed with him. You see

this stick, Dootor? Could thet wound have been
inglicted with something like this? -- A. No.
Not even if it hsd been moved in the wound? -- A. I
don't think so.
:(Stick merked "Exhibit A").
This spesr which is alleged to have caused the wound.
Would not that be covered with blood from the wounded
man? -- A. Yes, it would be covered with blood.
When you saw the spear first, did you see any blood
stains om it? -- A. No.
Did it show any signs of having been scraped or
clesned in any way? -- A. All Native spesrs seem
-. %0 show signs of scraping.
Would thers be blood down the woodwork? -- A. I
rather doubt it. There might hsve been a drop or two
but I rather doubt it. ‘ '
427 MR JUSTICE GAMBLE: The spear you experimented with had no
-apperent signs of blood?
428 MR MALCOMSON # . Assuming that the decessed was struck while
5 istendingd'* Wowld it have been necessery for the
500 MR T eSEag It k0 Neve Deen- & strong men’ judging from the
A.nituréiof the wound?  --- A, Yes.
#4429/ MR | JUBTECE :GAMBIE s . I -thought the witmess. said it could
Lonet have been caused while the deceased was standing.
4.




previous witness has given evidence to the effect thet

 th "aécuud came funning from the farm down to his hut,
a 'diﬁtunoo of 70 to 80 yerds. She ststes he wes cold
lhn he 'came in and was ‘trembling. Would you vonsider
‘th&t a men who had committed this murder and then run
.or- 70 yerds - wonld yon‘:'o’x'.pedt him to be cold? --
Yas, he might have suﬂuah from shok or fright in
'Of the fact that he’ had runmthat distance.

ould inoh a shock coma 1modiately aftor the act? -

bm matter of seconds or minutes? -- A. Withi



440.Q.
441.Q.

251 Vg

443.Q.

444.Q.

45.Q.

4‘6.Q.
447.Q.

448.Q.
454, Q.
440.Q.
‘3:535 Q.
450.Q.

It was not stopped by bone? -- 4. It went tnmugp
tho flosh until it touched the bone.

'onld not the spear be blunted sgainst the bone? --
A I don t think so.

It 15 or iron or steel which is rether soft met! .7 --
A It mtirely dopends on the force. There is a thick
layer &;f inncle bofore it hits the bono.

fou Bly this spedr was fittud into the wound. Befare
30“ enninad the wougd the Sub-Assistent Surgeor had
boen thoro.v Hnd the wound been altered in appearance

>artor his emination? I believe he dissected it? --

‘g lo opened the -ound he did not enlerge it. He
Jnst chanod 1t so that he could see the ends of the
divided blood Vvessels. It did not enlerge the depth or
length,

lonld thore b' any difference in the size of that
nund m:diately after it was caused and say s qusrter

or n h?}nr aftornrda? =~ A. I don't think so.

“\..414 I

What I want to oonvey 1s thiss Aa:uning 8s there was

8 tr‘:ondous loss ot blood would thot loss have
:;i;:%oa tho 'ound? == A. I don't think so. There
is no pressure on t.he wound,

There was 50 mudhi-lews metier, oven fluid mstter,
surroundingithe wowid? -+ A, No.

Iabthe osse:of desth. dec tor;  does :the blood cea so
flawingiat onoed v Ay No,

Withinca voryshart-period? . .-~ k. From s big artery

Lika ithe .axidiss 1tvwoald spurt out great gushes; the

anaun tinonld «then slow du-‘ 7 I -oould not say how long

teatopotheiheatibaating o« wery short.: '

Untikshenhsarh atops beating the flow continues? -—-

Ao lokdD tha hoart atops westing. . ¥

Ref axning.te those Axhibits, ~ the, flqthing. I think .
.
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yOu have lIlroady seen them. Having seen the tremendous
amount of blood in that room 'Ould you say that the
nssailant light possibly have clenned himself in eny
uy 'ith those?

451 MR JUS’I‘ICE GAHBLE: Put the question this uy How much

blood 'ould the assailant have on his person? Would
you ekpect the assailent to be covered with blood? --
A. Unless he got out of the room immediately. If me—"*
stawd there he would be covered with blood.

452 MR MAI.COHSON: Unless the assailant had left the scene of

the occurrence inmedistely he would be covered with
blood; and efen if he hed not left quite so quickly
vould you say thet these clothes had been used by the
assailayt to clean himself? (Witness examines Kenzu,
Ex 8). -- A It certainly looks as if blood had
been Iiped off on to it. At present it is very smsll;
I see that they have cut out some of it.

MR JUSI‘ICE GAIBLE: I think you must leave it et that. The

184.Q.

86,9,

doctor says 1t depends on how soon he got out of the
room. As there is no evidence how long the assailant

s‘cayed there I don't think he could answer the question.

‘Rerexamined by MR BRANIGAN.

Tou wers:asked something first ebout the kimd 6: man
who-¢ould have'chused this wound,  end you-said some-
thing.abdut-he would require to 'be a strong man? - --
A: Powerful man I seid, to use such force.

Could that wound have been inflicted by & man of the:

selo! Phyaiqae'es the accused? -- A. Yes.
Would/ Yok’ délcrive’ the aocused ss &- powerful man?® =<'
I 5 QQI; addlees like o o <pre

You/wers' asked: sbout' the"eon@itien’ of-the- spéar:when
14 hs® HifiReR” tor you Bt  2.180° o the"day’ of'the murder.
4




457.Q.

458.Q.

458, .

4600 Q.

You said. the Speer had no blood steins? -- 4. None

that I could S6¢ with the ngked eye.

Would it have been g very easy thing to clean the spear
of any blood staing? -- 4. Yes, very easy, * esn
blood stains,

A man who caused thst wound with o spesr and left the
room ‘would have no diffioulty in clesning the spesr
forthwith ang removing every blood stain? -- 4. Nope
8t all,

You have been asked about the condition of the accused -
your mind has been brought to bear on the cndition of
the accused when he returned to tne hut, when Fatums
the first witness described his condition as being
cold, that he was trembling eand his hesrt was beating
much more than op bormel occasions, and you have [
think said that the cold state of his body might have
been dus to shock? -- 4, Yes,

L want to gsk you aboyt, the beating or thumping of his
heart. Do you think ,..,...

MR JUSTICE GAMBLE: Does that arise out of Cross-exasmination?

1 .don't think it arises unless Mr Malcomson méntioned
the beating of the heart, He merely said "If s gan
hed rup 70 or 89 yards would he be cold.

461 MR JUSTIGE GAMBLE: You say the decessed would have been

462.Q.
4635.Q.

464.Q.

/oonagious for thres or four minutes. He would be

capable of shouting? -- 4. Certainly, for a minuts
or two. ,
Would s mormal man shout 100 yerds? -- A, If the wind
was in his . fayour. .
We have 9vidence of & door 160 yards away being heard?y
o keI wuld not like to @Ipress an opinion.
Doiyou think he might have shouted? -- A, T should
think a man being stmek’ lif!ka that would shout,

45,




485.Q.
466.Q.

467.Q.

468. Q.

469.Q.
470.Q.

471.Q.
472.Q.
478.Q.
474.Q.

475.Q.

certainly.

&4, (The witness withdrew)

WILLIAM ROBERT BERNARD PUGH sworns

Exenined by MR BRAN.uAN, 2

You are an Assistant Superintendent of Police? -- 4, Yes,

At the time of this murder You were a Buropean Police
Gons;ablo in charge of Namyuki? - 4, Yes,

On the 19th December last as 8 result of informstion
you received you went to the late ¥r ‘Gerald Bayer's

house? -- A, Yes.

What ‘time did yow arrive there? -- 4, A-pproximately
8«65 ‘8. m.

Did you go into Mr Bayer's bedroom? -- A. 1 did,

W11l you deseribe what you saw? -- A, Going in through
the door .

Did tyou make s sketoh Plen? -- A, Yes.

Have you :got the originel? - 4, No.

Where 19 $t? -- A, I should think it is at Nanyuki,

Whet did you hend ‘into the Gourt below? -- A, The
skvtoh/en the Police file.
Were:they madé by 'you? -- £ Yes. (Sketches produced),

MR JUSTICE GAMBIE: '‘This is different from the one I have on

my file,

MR BRANIGANY This plan of oourse would not be evidence.

476.Q.

477.Q.

There is e sketeh'of the body there. (To witness): Is
thers ' one' without' the body ‘oeing shown? (Plen produced
to’ witness ). -
Di@ you' make: that® -- A, Yoy, "

{PLlar’ markod *Exiibit ) ¢
And A4 Yow make copies from the sketch plan? - A.
Corbom eoplows Vo 1t 0 - Al (towa ‘ %

cieaner ihad one wo 4@, e



478.Q.

479. Q-

480.Q.
481.Q.

482.Q.

485.Q.

484.Q.

485.Q.

486.Q.

487. Q.

9.4
468.q.

469.4Q.

- This sketch plan ig of the daceased's bedroom where
hig hody -was found -$hat morning? .=~ A. Yes.
You describe here a doorway om-the bottom right-harnd

eorner of the plan, marked "A"? -- A. Yes.

That is a doorway? -- A. _Ya;.

Then 4' 2" im from the door in s straight line you
mark a place "B". What is that? -- A. That is &

mark on the céiiing. I think either plan B or C rafe‘rrs
to the positien of the deceased. o
At eny rate there is something here we can refer to,
that is the bed. Did you mske any messurements how
far from the door the bed was? -~ A. Sufficient to
put in an ordinary dining chasir between the door and
the bed.

Now'do: you kmow whether many people had entered the

room before you came on the scenme or not? -- A. I
hsve no knowledge of that.
Did you see any footprints of people having entered?
== A. No.
Where was the deceesed lyimg? -- "A. He wss lying with
his head towards the wall in whish the door was
situsted~ on the floor. He was lying on his stomach.
The .f1éor of the room - what state was it in? --
A, It was-oovered with blood, siri
Outside this bedroom there is a passsge-way or corridar
lesding from where?. -~ A, .From 'the kitchem. The
kitchen 1gositusted outside the house.
Ttipessed Tirst 'of #ll the office, the lavatory, a
bedrovwjithé ‘bathroom to snother bedroom.

“"BidGybu noties the FIAF of the. pelisgo’ tha t 'morning?
«s iR, QYegs sbout 07 Qi disadter.
Wist omlttion wis ¥iofur 0L Ua, "PEeewclean. ‘Rather
Sheamzithanione ivould expeat teking Anto Account the,,

43.7.'



: .. weather at-the: time. -

490.Q. Any plebes:of mud'on it? -- A. No.

491.Q. Did yo&nou‘eogtha ground outside? -- A. Yes. It
: wag Wet."

492.,Q. Dbitd-you-form eny conclusion with regard to the passage?

A§ It gave me the impression of having been swept out.

It certainly hed net been washed out.

MR JUSTICE- GAMBLE: Is that evidence, Mr Brenigan?
MR BRANIGAN: Evidence of the witness's impression. '

MR JUSTICE GAMBLE: How can he say it had been swept out?
It might bave been a vacuum clesaner.
495 MR BRANIGANs You got the impression it hed been swept? --
A. Yes. !
494.Q. With-regerd to the bed? ~- A. The bed clothes had
been turned: back from the bed awsy from the door.

495.Q. Any blood:om the bed clothes? -- A. Yes, on the
sheets &nd an one of the blankets.

486.Q. Was the decessed wearing pyjemes? -- A. He was naked.

497.Q. Did you se® eny pyjsmes there at all? -- A. There

were ‘s pair of pyjeme trousers lying on the floor just
et'-the foot of the bed and they were soaked with blood.

496 MR JUSYICE'GAMBIE: Folded or open? - A. Wrapped up in
‘@-ball,"  Your Honour.

499.q. Pyjete cost? -- A, No trace in the bedroom st all.

500 MR BRANTGAN: “Did yow see: any stains outside im the pessage~
WoyY 0> LA Yep, sl ' There were stsins of blood in

il < the' peesage: outstde: the door.

501 MR JUBYFCE' GAMBIE: ' You'wesn: 'on the Wall of the pessage? --
% On Whie Thdor. oo v e

502 MR BRANIGAN:'\ Abowt how mamy¥ <Ay About helf s dozen
Tevge aropi wiout 2° In dremeter.

505.Q. BId yowmotce tie Window e the bedrcowt: - &...Jt
W RS 30 #E s 0 double window. Both were open.

48y




504.Q.
506.Q.
506.Q.
507.Q.

508. 4.

508.Q.

510.Q.
511.q.

512.Q.
518.Q.

514.Q.
616.Q.

Did you:examine it? - A. Yes.
Did yem, find sny stains? — A. None st all.

Did you exemine the ground outside the window?
It was a flower

-- Yes.

Did you see sny marks? -- A. No, sir.
garden and had beem recently cultivasted. There were

no signs of marks at all.

Having left the bedroom did you exsmine the kitchen?

-~ ‘.' Yes. On the table on the right hand side of the
doorway as you go into the kitchen was & tray on lh:b:;ki;_B
there were tea things. There wes. a tea. pot with cold
tese in it; there was s cup and saucer and no sppon -
the cup wes clean, it had pot been used; there was a
sugar:bowl and spoon; there was no sugsr in. the bowl;
there was & plste with three scones on it. That is all.
Did you mention the butter? =-- A. There was no butter
on the tfay.

All those things were on the tray? -- A. Yes.

Did you imstruet P.C.Cheruyet to go to the hut of
Zskayo? =-- . A. T instructed two to go, Sir. &rd Grada:
Constable Cheruyet apd P.C.Maksu to go to the accused's
hut.

Did the y return? -- 4. They did.

Whst: did--they bring? -- A. They brought- the exhibits,
one white ksnzu (Ex. 3) with blood on it, and a white
‘dhuks' (Exi:-6) and one kengs (EX. 4), a gostskin (Ex.2).
You' toole those into your custody? -- 4. Yes, sir.
Whet 4id you do withethem? -- A. When Mr Eiggins took

" ohdrrge et Nyeri /D qut the exhibits in the back of his

osr i whiclr bids. orderly and the Sub-Assistant Surgeon
wor'e) with Hin. - Tcounted them in and put them in loose.
IR 4Thiéy were Wrappedup dn the shuke,

m»m to w:umvhzmnhdy vore. taken from the:

mbmw
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517.Q.  Were you present an the seme day when the Sub-Assistant
Surgeon, Mr Shah, ceme end exsmined the body? --
A. I wasg,

518.4. Did you identify the body as thet of Mr Bayer? -
A. Yes, I identified the body as that of Gerald Francis
Bayer.

519.4. Were you present when he made his post-mortem exsmins-

tion? --- 4. I was.

520.4.  On that day didyou arrest the accused? -- A. [ did.
521.Q. When you arrested him wes he wearing those shorts?
(Bx. 1). -- A. Yes.

522.4.  With regard to the spear. Do you produce the spear now
in Court? -- A. It was handed to me by P.C.Cheruyet
and T took it into my custody.

528.Q. And you handed it in to the Court below? -- A. Yes, sir.

(Spear merked Ex. 6).

524.Q. From whom did you receive the spear? -- A, From No.538
3/Grade Cheruyet.

585.Q. D14 he obtain that spear as @& result of your instructions
== A. Yes.

526. Q. With regerd to this door leading ‘1tyto Mr Bayer's house,
leading into the Péssege-way} _uu you ocarry out experi-
ments? -~ 4. I eeruoaaou'b"o)xperiments with the
bedroom dooy.

827.Q.  Thet'{s‘ipeide the other door? -- A. Yes. The other
doow is'stialf door in which the top penels have come

528 MR JUSTECE 'GAMBLE: : Which door is thaty -~ 4. It 1s the
Wack door -leading from the kitohen into this passage.

529.Q. I tMought the kitchen was outside? -- A. Yes, sir.

580-MR BRANIGANY 'I‘think ‘W hed ‘Better put.in-this other plap.

. Di8 you wake vskéteh plan ‘of hé WHG1e‘house snd the
kftoten? - -<. Ap.Yégouo:




MB BRANIGAN (to His Homour): Is the original on your fils,
Your Honour?

MR JUSTICE GAMBLE: No. Only & carbon copy is on my file.
Here :ig: the original of the house and of the lay-out
of the grounds.

551 MR BRANIGAN (to witness): Have a look at that plsn, (Plan
hended to witness).- A. I made this sketch of the
deceased's house.

: (Plan marked "Exhibit gn).

552 MR JUSTICE GAMBLE: And this is the plan of the grounds?

-- A. Yes, Sir, which I also made the same day.
(Plan marked "umiblt 9").

585 MR BRANIGAN: Where is this half door you have been talking
about? (Witness indicates on plan to His Honour).

534 MR JUSTICE GAMBIE: There is only one door into the house?
-~ A. Yes, Sir; and a double door in the front.

585 MR BRANIGAN: The half door is the entrance to the house
from the kitchen? -- 4. Yes.

586.Q. The door with which you carried out your experiments
was the bedroom door? -- A. Yes. I left P.C.Cheruyet
in the decessed's bedroom and instruc ted him to allow
sone tine to elapse to give me an opportunity of
getting down to the accused's hut, then to bang the
bedroom door once. I went down to the accused's hut.

I went inside and shut the door of the hut. After some
tiu I hoard a dqor bang.

What ttn of day was this? -- A. It was g windy day
lnd the lind us ooning from the direetion of the

lountlin ‘and it 'ould be’ diagonally across the direction

of tho sound.
Did You hear u distmctm - A Fairly dimnctly.
A6s e &

And d Ay you give the P.C. - roI trial bmgs berore you
Jﬂ the gide of the dsce: & 8
1 tt? -~ A. Ho, I just told him to bang tha door.

51.




540, Qe

You have no ides as to the bang he gave? -- 4. No
ides'as to the force st all.

541 MR JUSTICE GAMBLE: How far away is the accused's hut from

542.Q.

the deceased's house? -- A. Approximstely 150 yards,
Sir.
Cross-examined by MR MALCCMSON

Was the outer door of the house shut when you sew it
first? The entrance door into the house? -- A. I am
efreid I am unable to answer that question. ~FP
I mean the door which leads towards the kitchen? --
k. I am efraid I did pot notice. '

Is there enother door in'front of the house? =-- A.
There is & double door leading from the versndsh into
the large sitting room.

As regards the deceased's bedroom. How many ways are
there of getting into the bedroom? -- A. ‘Two ways,
sir; ihrough the door and through the bedroom window.

546 ¥R JUSTICE GAMBLE: Only one legitimste way? -- 4. Only

547 llR HAIOOISONx You sxamined the window thoroughly for

548.Q.

549, Q.

550.Q.

.651.Q.

finger p-ints and footmarks? -- A. Yes.

Any signs? -- A. None whatever. The ground outside

!ss a tlover gardan and there were no marks. Thc day

before it had rainod .

Any footp:_ripts would heve been easily seen there? -

A. Yos. ‘ ’

Bliunating the qu:stion of the 'indm, the assailant

nust havo 6-0 through the door? -- A, Yes, there is

nlé Bti;u Iay to get in.v :

']ie’r}o‘ rejtlo doors in the pasuge—uy outside the

?1':00 c:ﬁl-;o;"k“ Sy A. In the pessago—uay nltogether

Lf those pyjsmas had been dreyg

on the u&e of the deceased's ‘bedrool there are tonr e

;&%xij.'l;yuf 8T he was wounded .. . : .
58455,

ono ltgitinato way, Sir.




562 MR JUSTICE GAMBLEx Six doors. There is the office,

s.
568 MR MAICOHSON. There is a door at the back of the house towar:

564. §

555.Q.

556.Q.

557.4.

5?5. Q.
;\\ W,

580503

571 MR

JUSTION GaMBLE: M2 rugh was.pot t

lavatory, deceassed's bedroo., spare bedroom, bathroom,

and dining-room.

the kitchen? -- A. Yes, that is the half door.

The esseilant mey possibly have come in through that.
There is another door in that pessage leading into the’
spere bedroom. He may have got in through the window
of:that bedroom and through the door of that room? by
A. Right round the house is a flower garden except at
the back. I looked right round and there were no foot-
prints whatsoever. .

At the back of the house, then, is the only herd
ground there would be? -~ A. Practieally up to the
door which leads in from ths Kitchen there is a narrow
flower bed and then T.h"cre is quite & big plot of grass

and ‘then another flower gerden right round to the door

sgain.

Tdkiﬂg the whole of the houso there were no footprints
whatsoever discovered? -- A. No, sir.

Did you see any sign of pyjsmss in the room? -- A.Yos.
There Were pyjama trousers lying under the foot of the
bed, rolled up into a bsll snd saturated with blood.
of the' pyjana coat no trace oould be found.

Referring to the pyjanas, there are three ways of
looking it that They may ﬁsve been rolled up at flrst
and the blood rm the Hooused nay b&ve been on the
bed and" piurod over them. pid' the' pyjuas give you

that npression? -~ A. T am arraid I could not form
an oﬁinion. ‘lhey 'ere found st fhe root ofthe bod and
the docensed was lylng tburds the hesd of the bed,
g i';y anes ﬁ:alb‘o;'gaarouad off the dooeasod

; ‘ﬂ?; g?‘ﬁlgg Le-- Igl.mqlq.d;'fhey"ould Daturally have

i 94,568,



sbeen gtained with blood end if they were drewn off that
Wy they would heve left smear marks op the legs of the
Geppased? -- A. He was covered with blood. There
were no blood merks which would leed ame to believe
thet.any pyjemas had been pulled off him,

560.Q.  Did you see any signs of footprints on the floor? --
A. No, sir.

561.q.  Werg there any fingerprints on the door of the
decessed's bedroom? -- A, I could see nothing. i

562.Q.  What sort of & lsmp was in the room? -- A. It was
an Aleddin lamp, sir.

565.Q. That is not & hanging lamp? -- A. A teble lsmp.

564.Q. Was there anything to indicete where that lamp had
been stending? -- A. Nothing at all.

565 MR JUSTICE GAMBLE: Where was the lamp? -- A. The main
body at the foot of the bed. There were bits of broken
glads on the floor between the door and the window.

566.Q.  Did you obsarve any oil? -- A. It had spilt out on
the floor.

567.Q.  The mein portion was under the bed? -- A. Yes, at

the foot. of the bed, near where the pyjamas were found.

568 MR MALICOMSON: Wes there nothing at all to indicste that

569.Q.

870.Q.

that lamp had been on the table @lose to the window?
v A. Nothing at all. .
To.indicete that-it had been on the chair at the head
of the hed? -~ A."There was nothing there by which
ne eounld drew oonelusions. The head of the bed was
xlose, to:the wall facing the window. I made a search
'of!: the: room: and there wes nothing in the room: which
could have besn the weapon which caused -the. wound.
Vam ithe: bedwoon door closed? . —— .

571 MR JUSTHCR: GAMBLE: Mr Pugh was not the first to arrive.

I will ask.him? -- A. At was closed.
5‘.



572. MR MAI.COISON: Could you oxpress any opinion as to how the

deceased was stabbod whether lying down in bed, or
stan‘ding‘ up? -- A. From the observetion of the room
I sheuld say “that the decessed was sitting on the bed.
The person who stabbed him was standing over him with
a short arm jab,

573.4Q. Could you say out of your own personal knowledge
whether it was moonlight that night? -- 4. It was. i
The moon rose between 11-30 gnd midnignt.

574 MR JUSTICE GAMBLE: It was about s hslf moon? -- A. Just
off the full I believe, Sir.

575 MR MALCOMSON: Could you sey if the night was clouded? --
A, T em afraid I could not say.

576.Q.  With a moonlight night and no clouds and if the deceased
had been alake at the time he could have seen the
assailant? -- A, It is posstble. I have never been
in that room on s moonlight night so I ca ot defdinitely
say whether he could or not.

577.Q. Did you notice what sort of e lock was on the door of

" the ‘bedroom? -- 4. An ordinary mortige lock.
578.4. Approximately what height was the deceased? -- 4.6'1W
of 8' 2, sir.

579.Q. Was there anything to show that any money or other
property had been stolen? -= A. I made enqmrles and
found that at the time of the murder the decessed had
“only ‘Shs.46/- in the house which I found.

580.Q. Was thei'e any o‘iha_‘property disturbed or stolen? --
A. No, sir.

581.Q.  Bid you- emm Ademp rm; wy. ms or soratches?

- A I did no% not‘fce anf denf:s or scratches on it.
I noticed when I fownd the lamp the wfchma' c@}&tely

turned down.

.
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o Had there beon any rein the afiernoon before? --
A. About lunch time the d;_y previous.
885.Q.  WhérewdE the women Patuma while you were meking your
investEgRtions) ~-n-A. At vhat period?
564.Q.  AboW¥'tHe time you arrived? -- A, She wes in the
accused,[s.bhut.

585.Q. By whom were the investigations carried out? -- A.Parts
I dealt with pexl-sonall‘y'vn‘hd parts were detsiled to
askaris TR AY¢

586.Q. As tosquestioning any pedple? -- A, Actually the

Y stﬂnmtsk:urorr:rgc-rded by myself.
58%Qe. In Spmsking to the Lumbwe Kignenge what language did
' you:use® -n :A. You mean Arap Leting? He speaks
Kigyahili,

588.Q.  At..the time, you made the tests with the door banging,
thg&g@g Was rather ip favour of the sound reaohing
yom? . - eI 18814, the .wind, was soross the directian
of -the .aoupd; disgonally across.

Bl m JUSTICE; GAMBLE: . In a du:oml fourse.
R umgsopxmlglmuld (pgt mn 8} right-angles, Your Honour.
T ¥owld moan .o corteis atigle.ds .fhe line of the sownd.
WITNESS; , The wind was coming ifrom. the mowntain, (Indicates
°‘mﬁ)u~’» yerds in mf s1.
Bﬂeﬂ. JUSTIGE: (GAMBLEs Slightly in, fnou.r :9f :the sound.
" MR MAIGOMSONy, Thet i what I, . Wonght, Your Hemour.
590y0o Ang %(p%qme ygu veye mot nstening for the sound? --
e Anid ves sotuelly Mgteniog, six,

door to my ,:I-MMM}-
N Ul‘ﬂf §-80 s.m. ‘on
wm,t‘: w\mwg,&ﬁ

597 Wi 'JS’“’l% JAMBIJr Both of yol? == A 5, oir
we got dumx thdxe I Tound

Jprague salready

598 MR BRAN TuAN M_z Irague 1:5& nelzibouring feimspo
/
Xy 5? o é L 2 \




“Aeciiged: presents: .
"Asseyiors:all present.
"Coungblias before;

591.Q. Yo‘u’:rarl‘-oa a8 néighbouring farm to that of the late
-Gerald Bayer? -- A, Yes.

592:Q: Yo kfewHim very well? = A. Yes, sir.

593.Q.  Om“thé ‘Worning of his‘desth, will you tell us shortly

: what" youi “know aboit it and how you ocsme to receive the

information? --"'A, I was not dressed. I was on my

verandsh in e dr”ésﬁhglgo'm and I saw the prisomer in

o’dﬁﬁnf‘it‘n"ir'Siﬁi‘ﬁﬁd'a”‘ﬁby" Tunning up towards my

Bouse. 'Whon ’choy arrived the prisoner told me that

llr Bayor was dead.

894.4. Is there" nnyfhing gbout the memner in which he told you
W16k you would 11ke 16 fiform the Court? - A. He
dppedred ‘upsét. I 'merely moticed. It gsve me such s
‘s'ﬁge& that'T l‘ully peid'no attention. He had run
some hindrsd yards {nny’ sight.

596.Q.  T4dks Tt fh"ehailook of ‘the “Uafornation Itself wes so
ﬁﬁi thst you did not notioe anything sbout the

Uﬁbal nﬁ ba. his bquiid not
596.Q. Whéglggin\& ﬁf'mﬂnyur s ﬁ&ﬁsé? -- A. ¥ was next

0. v of the room
’ 8“‘ gllzyo{rylher-in-i" 8 bodroom, Mr Cronyn. I
oS 1'100!1;1. to dress as quickly as possible nnd
511 U8 .'33‘1‘2@ GANBLE: -Where was ihie ho

s in m;

went" mthtodhm 8 house. ‘ #
@ QOOY,
597 MR .n!st e Both of your - AL t!es, Sir. When
& € OLnLes X
bt d Wﬁ mt%g:nduSp:gguo nlrutiy thare.

t}prnot the finst time. We did not go into the roum,
588 MR W Mr Spregue 1s e meighbouring farmery -

R o RRE AJHe |
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73 las'ha a:'house ‘on:Bsyer's farm; half a mile away
from Beyen's and mine.

599.Q. Wes Mr Spregue-inside ‘the house? -- A. No, sir. He
éems swith wme sand toguthor, wé went ‘in, .

600.Q.. = Through'which door? -~ “A.:The back door.:

601.Q. VWasiitepem? -- A. Yas, sir.

602.Q. Thet 'is the door which leads into the pessage? -~
A. Up some steps opposite the kitchen-into the passage
way. «There is mo catch on thet door: It does not E
fasten. |

603.Q.  You walked alang the passage? -- A. And.we opened
the bedreom door of Bayer's room.

604.Q. It was qgloged? -- A. Yes.

606.Q, Did you notice any marks in the passage way before
going in? ~- A. There was a lot of blood running from
under.the door intomthe passage. )

606.4.  About what iime was this? -- A, As near ss I can
say about. 7 or a little before 7 in the morning.

607.Q. Do you mean the blood had run or was still fresh? --
A It h.qd Tun but was still fresh. In opening the door
w9 Bhad ko avoid treading in the bload. .

608. Q. th}‘,d;g_xgn 808? -- A. Mr Bayer was lying on his
face, one arm down. sideways and the other stretchg_q :
upWhove his head, I think it wes the left arm ,whiq;x

was bemty . . .

0.q.  Undesngath bis bodyl, 1 A Ao 12,0 were lying
taagoposition, (Witness demonstrates).

610.Q. Eg§ Wt of the room was that? -- A. Beside his bed

LI " e Qu thﬁu*"“ﬂ{h W83 Lie wOC | { Y
611 MR J'Um w Where was the hud? -- A. The head
%J. ME JUWM‘RPU:M \;l’* -~ A, Bowpled ”; aakad,
613 n N1 'Did you motice ‘the Bed clothes? e U lot

B i 'r\. %
7 ~"_; uot ﬁe ﬁrlt tim. e, -d1d not' go hto ‘the
. ‘Mfz 2 ?,’ "“{)‘ﬂv R f? ; %

#,
n
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we stayed in the doorwasy snd opened the door. We did
not go into the room. We shut the door and went out
to Sprague. He then went off on & horse to Segsr
Basterd, who hAs a car, to fetch the police.

613.MR JUSTICE GAMBLE: Were the first per=nns to enter the
room the police? -- A. Yes, Sir.

614 MR BRANIGAN: Did you in‘faét guard the entrance?, -- A. We
did, sir. I stsyed there for some time with my brother

in law while Sprague went off to Basterd. Then I went .
up to speak to my wife, just to assure her, and my
brothor in law remained there all the time.

616 MR JUSTICE GAMBLE: You stayed on guard for awhile snd then

left your brother in lsw? -- A. Yes, Sir.
616 MR BRANIGAN: Did you notice anything else? Did you gogto
the kitchen? -- A. T did not .o into the kitchen.

In the passage way opposite the bedrooq‘ppor there was
a tray of morning tes, on the ground. Tﬁﬁ prisoner
said he had found the body when he took the early
morning tes in.

617.4. When did he tell you that? -- 4. When he first came
up to the house he said he had tsken in the tray and
found Bayer desd.

618, . When you saw this tra/ containing the early morning tea
outside the beﬂubog door in the passage way, did you
examine what q’slbp,thn tray? -- A. No, sir.

619.y. Where was the a&:‘usa ell this time? Outside the house,
chiefly seeing thst the other boys got on with the

milking5
620, Q. Just one point. Was the body naked or clothed9 --
A. Neked.
621 MR JUSTICE GAMBLEx Completely? -- A. Completely nsked,
Sir. .
¥ b



Cross—examined by MR MALCOMSON.

622.Q. Wes the door of the bedroom locked? -- A. No, sir.

625.Q. Do you know enough of the habits of the late Mr baysr
to know if he locked his door st night? -- A. I do |
not think he did. I have been in ine morning before }
he was murdered - on the Sundey morning previously - |
he had just come back from Rumuruti. I went down to .
see-him; he wes in bed and I just walked straight into ‘
his bedroom.

624.q. Hed he his esrly morning tes at that time? - A. Yes.

625. 4. Is it the eustom to lock one's bedroom door in that

fistrict? -- A. No, sir. Certainly not.
626. . Did you notice if the window was open? -- A. It was
wide open.

627.0; Would you consider thst usual at that time of the year?

-- A. Yes, sir.

628. 4. Did you notice pyjemes? -- A. Not until we came to
move the body - put the body in the coffin.
629.Q. Did you then see pyjemas? -- A. Pyjpma trousers only.
630 MR JUSTICE GAMBLE: Did you recognise the pyjpmas? --
A. No, Sir.

[N

631.Q. I asked that question becsuse of the fact that the c&at
was missing. -- A. On the Lunday morning when I saw
Mr Bayer I sat in the bedroom and talked to him. He
was then wearing no pypma cost at all. He was lying
in bed; he had no pyjams coat on.

632 MR BRANIGAN: That was the previous morning? -- A. Yes,
the previous morning.

638 MR MALAQMSQN; Will you desoribe the condition in which

those pyjeme trousers. were? -- A. They were screwed

up io & bundle. I thought it mes a piece of rag at

first. They were lying in s pool of blood and they

Sory-
# 60.




664 Q-

686. Q.

686, 9.

687.4.

658. .

659 Q.

640.4.

641.Q.

642.Q.

were, Just a.mass of blood.

1t_ took some time to screw them up? —. A. They were

thin materisl end just lying down in & pool of blood.

Would it have teken time for anyome to have put them in

the position in which they were? -- A. They were

just roughly heaped up and l,ying in a pool of blood.

From the eppearance of the pyjemss had you any impressim

how they had got there?

= A. No, sir. Unless they N

had fellen off the bed into the blood.

Did they give the indication of having fallen off or

been thrown there?

A,

The edge of the bed was

there; Mr Bayer was lying there, and the pyjemas were
in this position pear his feet. (Witness demonstrates).

They might have fallen off the bed? — 4. Yes.
Whep you saw the body first did it appesr that the
deceased had fallen out of bed? --_ A, Xxx. There was

{00 much smaeshed round the room. The lamp was lying on
the floor broken; the chair wes pushed aside as he
had fallen.
Worg’_'_the 1n§19_at;ons such as to lead you to believe
tbaif.‘ t:he (_iegeaséd hed deliberately got out 01: bed after

he hed received the wound had tried to open the door.

There were blood smears on the inside of the door as
if he had tried to open it. The blood was down there’
8s if his arm had scraped down the door before he had

fa llen,

mt Ips ’che cond;non of the bed? -- A. Therewere

thereun

“\evg An,t-

gu did

g Jaor

“zg:'g: {1

splluheg o; blood a it.
ny, 1ndicationa that he had bun aittipg @ -

w' 8 Falliey ‘??E?i‘rwnf’“ "s'“?&’%" o)

A'n ;Hgf 'uv

nat P'f snnh a tq.lgq]” pl)l‘iiprendon on the
tho Jbed u 13 one

Tow Y¥ack

srds
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I did not motice that.
644.Q. Did the position of the bed clothes indicste anything

toryou? -- It appeared as if it had been slept in
. that night.

645.y. Had the bed clothes beén thrown as*1e? -- A, If1I
remember, just pushed beck as if somebody had got out
of bed.

646. 4. If the deceesed hed been lying in bed end hed been
stdbbed I take it that the left arm would have been
disabled and if the bed clothes had been thrown back
that would heve been by the right hand? -- A. From
the amount of blood about the room, ifthe deceased had
been- stebbed while in bed I should imagine there would
hsve been & lot on the wall sndin the bed.

647.Q. Did you come to the conclamion then that he had been
stebbed while stamding? -- A. The conclusion I came
to was if he had been stabbed with a spear he would
have been sitting on the bed. To get the point of the
spear above Mr Bayer's shoulder the hesd of the spesr
would have h‘itv the ceiling.

648.Q. It was not a bigh robm? -- A. No, sir. My personsl
gonclusion wes that it wes most likely he was sitting
ap the side of the bed.

649.Qq. It would bq a reasqnable assumption in your opinion
that hehad been surprised by s noise in the house and
hed turned to get out of bed and had been attacked i;)
that positi‘onl’ -- A. That is quite a ressonable

" Ysbwaption; yes, sir.

860.MR JUSHICH GAMBE ¢ You say the' door by the kitchen is

Hovey TaSteHed? '~ A. I have nover deem it festened.
,‘ﬁ‘ .f'l‘jc‘z'%ﬁ?& “tightiftting ‘ana ‘the ususl posttion of
 ¥he“dddr Ve HETY ‘sper nafa HH1LF s, R4

661.Q.  Would 1% blow Vedkvarda ‘4nd ‘Yokirdd 14 ‘the wirdy -

62.



I did not notice that.
644.Q. Did the position of the bed clothes indicste snything

ywoold To z&sm 8 Jeu{ stow
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toryou? -- It appeered as if it had been slept in
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that night.
845.y. Hed the bed clothes been thrown aside? -- A. If 7

e leffyisn
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remember, just pushed beck as 1f somebody had zot out
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of bed.
646.4. If the decessed had been lying in bed end had been

b lagand

stédbbed I tske it that the left arm would have bean

disebied and if the bed clothes had been thrown back

that would have been by the right hand? -- A. From

the amount of blood about the room, ifthe deceased had

been-stabbed while in bed I should imagine there would

have been & lot on the wall sndin the bed.

Did you come to the conclawion then that he hed been

stebbed while standing? -- A. The conclusion I came
to was'if he had been stabbed with & spear he would

To get the point of the

have been sitting on the bed.

spear above Mr Bayer's shoulder the head of the spesr
would have h‘it the ceiling.
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A. I don'tpthink so. It fits too tightly.
Did you know the accused previously to the morning you

ceme up? -- A. I had been to Mr Bayer's many times Sir.

Do you kpowwhat the relations were between Bayer send
the accused? -~ A. The only thing I know is that
Mr Bayer hed often said to me thet the accused had been
taking his cigerettes etc, and I had myself remarked to
him more then once that if he kmew he was a thief why
keep him. He sort of laughed end said "I get along
well with him". A
684. Q. They appeared to be good friends} -- They appeared

to be.

MR MALCOMSON (to His Homour): May I ask another questiem?

MR JUSTICE GAMBLE: If it arises out of whet I have asked.
I have not made a note of the alleged thefts because it
is not evidencs.

MR MALCOMSON: I wiil leave it at that, Your Honour.

(The witness withdrew).

SYDNBEY WILLIAM SPRAGUE sworn:

Examined by MR BRANIGAN.

655. Q. You live in a house on the farw of the late Mr Gersld

Bayer? --
MR JUSTICE GAMBLE: Hss Mr Cade gono? Just cell him, _There
is one question I want to ask.

CECIL EWART CADE (on former oath).

656 MR JUSTIGE ,GAMBLE: There is one point I want to clear up.
You ey your brother-in-law went off to kr Bastard to
a8k him to go in his car to fetch the police. Has not
the %ewd a motar-oar? Why was it Decessery to send

. %9 §ogar Bastard to get.a.car when you had ome en the
farn?, =~ A« I had never thought of that point,

e4 je'




657 MR BRANIGAN: Your house is situsted on the ferm ofMr Bayer?

658.Q.

688. Q.

660. .

661.Q.

662. Q.

668. Q.

66¢.Q.
666.Q.

Neither my brother in law ncr I had a car st all.

Our work is all done on horsebsck. Sprague had a horse
in the steble and I never thought of the deceased's car.
MR JUSTICE GAMBLE: I only asked that question to verify the

fact that the deceased hsd & car.
(The witmess withdrew).

SYDNEY WILLIAM SPRAGUE (re—called).

-~ A. Thst is right.

And on the 19th December,. the morning Mr Bayer died,
will you tell us who informed you’of the death?® -3y

A. My houseboy informed me thet the sccused was outside:
and that he ssid ...... : N s
You cannot say that. As & result did you go outside
and did you see the sccused? -- A. I saw the accused
in my sitting-room.

Did you return with the accused to the farm of Mr Bayer?
-- A, No. I sent the sccused to Mr- CGads to inform him
and sesk him to come immediately.

Did yow potice the stete of mind is' which the sccused
was? — A..He was very agitated.

Anything else with regsrd to his mammerf? -- A. To me
he spemed very distressed and uptset that his master
ves dagd; im fact I:thought that he wes crying st the
times ! @ ¢ -
Cap.you $ell us phether thst distress was resl or
simulatesd?..~- . A, T have not a great experience of
the Afrioen'Native but I.should heve thought it wes
real, i wne iwrs;:f‘:;;, o IR : £y

D@ yous goitot ke BaYer's house? +s= (A, Yesiw

K8 #het7tanenasd you SrPAve-thare? -~ < A cAbOuL, ten
?«38 sevehy I thinks ie.

84,



666.Q.

667.Q.

668.Q.

669. Q.

670. Q.

671.Q.
672.Q.

873. Q.

674.4.

676.Q.
676.4.

677.Q.

678.Q.

679.4.

Were you the first to arrivey -- A. I was the first

to arrive, very shortly followed by Mr Cede.

You went into the house with Mr Cade? -- A. Yes. I
went straight.in with Cade following me.

Did you go into the room where ths dececased was? --

A. I opemed the door and just looked in.

And you ssw Mr Bayer lying dead? ~- A. Yes.

In whet part of the room was he lying? -~ A, He was_
lying with his head on the door side. He was lying ox; 4
his feoe and was naked. .

Was there much blood? -~ A. A grest deal of blood.

In the passage way outside Mr Bayer's bedroom did you )
notice anything? -- A. I noticed what I took to be nn:
klood stainms.

Anything else? -- A. In the passage way there was a
tray contsining a pot of tea, tescup and saucer, sugar
basin end milk jug. There was no sugesr in the basin

so far as I remember.

Was there a spoon? -- A, I cennot remember distinctly,
There was no milk. k

There was a milk jug? =~- A. Yes, but no milk in it.
Anything else? -- A, I fancy there wes a plate with

two little soomes on it.

Did- you remember whether there was any butter? Did you
868 any? -~ A. I don't think there was. I ocennot be -
cortain. I cannot remember whether there was or was not.
I remember the plate and I remember scones, but I canmot
remember: hu tter,

Was the tes in the teapot hot or eold? -- A. I don't
knoy. .1t wascwarmi ' I remember bending down to feel it.
Whero:wes ghat .tray?.  -- A. It was in.the passage.
Helf way-heswedn:ithe dining-room and the bedroom, on

the dining-room side.

Gy



680.Q.

681.Q.

Would that be the far side? The side furthest away
from the bhalf door leading from the kitchen? -- A. It
Iould be on the opposite side of the wall to the

bedroon. It was the dining-room side.
Was that position of the trsy pas. the bedroom aoor
caming from the kitchen?

JUSTICE GAMBLE: If you will refer to the plan you will

see it was not. The dining-room is immediately on your
righf 8s you go in; on theleft the office, lavaiory, --

and then the .decessed's bedroom.

682 MR BRANIGAN (to witness): Poibb it out on the sketch plan.

688.Q.

684. .

685. 4.

686. Q.

-~ A. It was just about there, on the kitchen door
side. (Witness indicstes position).

Did you see if anyone entered the bedroom wnile you were
there? -- A. I went straight up to my stable and
saddled a horse and rode to Mr Bastard's place.

To fetch the police? -- A. To esk him to fetch the

police and & doctor.

Crogs—-examined by MR MALCOMSON.

Wes that tray close to blood or wss it well clesr from
any blood in the passage? -- A. I should ssy it would
be clear by about 4 to 6 feet. It was well the kitchen
door side,

The Attorney General has asked you if there was bread
and bumter, tea and sugar and the rest complete on this
tray. Did yon attach’ any significance to the fact that
sone things were missing? -~ A. I thought it was s
ume peculiar at the tine I merely looked at the
trey and notiood thﬁge things. I was rather upset and

I sort of gnzed et 1t, otherwise I should not havo
l;‘v‘




o

687.Q. You did so rather as s relief from whet you had just
seen? —- A. Yes. It wes not actually that. One
looked everywhere to see if there was enything one
ncticed immediately

688.4. It would be quite pessible for the toto attached to the
kitchen to hsve disposed of butter, suger and milk or
anything on that tray? -- A. Yes, it would be possible.

689.4. It wa; Iuot so close to the blood thet he wyould be afraid
to go near? -- A. It was well up the passege and tiw

, blood’ would be very obvious to him.

 890.q. mf. reletionship had the decessed to Nstive labour? --
A. He Was very bad.

691.q. He was not liked by the Native population? A. No, he
was not .p'opular. In fact, only sbout a fortinight
previously one of my Natives had come and said what a
bad men he wes; and once while Bayer was at my house

he was inglined to go for Mr Bayer, tm particular

Nat ive. _
692 MR JUSTICE GAMBLE: When Bayer was with you this boy tried
to "go for" Bayer? -- A. Yes. I think the accused

was there at the time.

695.Q. Why did your Native went to go for the decessed? --
A dr Bayer did very aggravasting things. For instence
he would take the hut dodrs from the boys and take them
i- do'n to his shambe end say they had stolen thep. ’
He would go right "gff the deep end" for notMing st all.’
Ho was very excitable.

694 MR MAI.CGISOK& Do you know if the decessed and theé accused

hea en’y querre‘f[ at eny tilo? - }A. I have not known

ﬂu L

'fm Ve eny querrel.
695 MR m&fﬂﬁ’ BB, o sy oS8 ritiinder Y Y weiia
& ?vgf’f ook fﬁ&%“d s nad aﬁﬁf&id’ ‘the ‘sccused
%’%rfdl]}}%osfu% o ks 2 ef::]#s i&it‘h VBLeLior. :
6745,




You hed christened nim "Man F-idey"? -- A. Yes, they
were insepsrauls,

697.Mr MALCOMSONTL What was the nameé of your Nstive wno wsnted
Lo scrap witu Mr Basyer? -- A. [ canpot ree mber.

898 Mk JUSIICE GAMBLE: How long 8g0 was tnety -- A. (L 1s
about three montns | snould s&y. | mean ne wus merely

incidental. Tiere wers meny Netives. He wss not nearly

8s flerce towsrds Bsyer ss other Netives.

699.MR MALCOMSON: You don't remember Lne nsmeé of your boy? --
A. I think thetl probsbly the asccused would know tne
name.
Could you ssy what tribe he belonged to” -- A. Kiguyu.
He wes only s temporary by witn me - working for only

a few days,

(The witnes:. withdrew).

I VAN DENNIS CHRONJYN gworn:

bxamined oy MR BHANIGAN.

You sre a brother-in-lsw .f Mr “ade?

You live with him? -- 4. e

You remember the morning when Fever

Did the accused come to yo.r fousey -- A,

At what time? -- A. Approximstely 7 a.m.

Did you see him? -- A. Yes, sir.

Did you have a conversstion with him witu regara to
Mr Bayer's desth? -- A. Ye:.

What did the accused say? -- A. He first of wull -sid
Mr Beyer was deed and that he hsd Lrought the tes in
thet morning snd walked up the passage towards the
bedroom door end noticed blood coming from beneath the

door end that he léoked in the door und had seen

Mr Bsyer lying as he thoughtu deed in the room. He

68.




ikharenpon .come up o' fell.us. ' He.hed alveady todd -,

SPRRENS.: 0 1) Hdcescnly R R

Q. you matice what state the, aqenscd was in. .8t that

timet i~ e He appeered to be, distresged.

710.4, :!an:iqnt,dolq 0, ¥r Bayer's house?, -~ A.. Yes.

M1l4Q. ;B4 you motice snything: in . Mnmaqmn

MR JUSTIGE GAMBLE: I think we have had enough of ;that,
Xr Branigen.

712 MR w I want to.know ir he knows the habits of .|
My Baypx. -~ -As 1 maticed a small smownt of blood
4n. the pesgage.; .

748.Q. Basides blood, did you notice & tray? -- A. I just
neticed there was 8 tray.

714.Q. Db you know enything sbout Bayer's habits, whether he
takes sugar end milk in his tes? -- A, I cen definite-
ly say .ho, took 11; i.t it ves there and if there wes no
ailk and snp;)u ml,d dx:ink plain tea. He certainly
used to drink plain co;,feo if he was eold. I also
o ‘That IF the' g W wad’ entty ho used to
“gévttis' ‘keys amd t4¥1 the houseboy to get some more

st ‘ﬁoi%ne store, A ik 5 A

716.Q. ‘HEVe ‘Jou'ever from your own ‘knowTedge ‘known W ‘Bayer
“to ‘drink tea without sugsr and milk? -- A. I cempot
v rdalty ewdar t9-any ocvaston; bt T bave a cerisit -
f’ool‘ng tH&t he vomd %E pluin tes. - ‘

Do wie § thet body ldentified fo you vy Mr rwgh ue ile . ,.L:'.jg‘%

G MBahrambation hag kr Beyer with regard to his

o RELSHLOBEMD 1o NatiRes? 7o, T think some negrogs
#ras. . a5ARLEeIY s 1iked hin and m'mws B sl“‘“*

% m On the floer on s feo i




;‘.»_ e it HHOHAA b o WWoeti Lo
4 1 WU EBaEY AL Ly e gdlousea Wivays
e .W%&n‘m-o “whok"the decbdsed was'fond.

DrnglP A Y A ot ST v Yoo B
of, 4P WY 15 AABRI hegr ontaite;

‘719 > A w e ﬂl&hﬁsda"s&m m 5’ to his

: ',vg;.flie' you of theopinion then that e aochsed ..
f Wfoolﬁg Ut the Gocested?” -- K. s

Ebsolukel; o« vared With -
(The gtnoss ';gdr'").

ToleQe

798.0. W v hnbro
Howphtedl: s Am,hh ¥ naked
AR Qi the 10k Docpmber, %mmnmmmamm ;
SADPTIRS endent Of Bollow to: the famm.of My Bayer? -
My Ry biond vessela,
TR%Q. Dk yowFind dhe hody: of an Kuxeposn made sdwlt there?
: -:i.\ o mpdwimwwfmm mm cory
mﬁ, o, tmio bod dmptis od to you' by Mr M of the Poli«‘l
: m decouded?




Y0

Wg‘, ifliere Wore no other wounds on the body, or
narke, e3qeptoneigtet wound/in front of the loft

muu-. The wound vas 3}" long, iv' wide and 54"
Ad e come 1o &ny cond

deep. The dn'oot:lon of the vound us do'nnrds and
was \?ttaukﬁu from the positliopn of

backwards. I duuotod the lx:llln- nnd lulf ofthe
room genarellyv? - I think 1t

arm and fonnd thnt _the u:ll}u‘y Siaéd vessols ‘and

door nerp an L L

- "éi’ro nourly vorcd. %n I dislected up to
in¥n:the } L it Jemar
‘l’.lu;"jgcmeJ and found ‘tha thare vas no injury aaopex’
stabbed him he U"' & TE

gi inches. . ﬁxbro Ias " good deal of haelorrhago ;

8N 1 he was 5 d ¥y LT i oAt
onl thob ffoor and on tha bod 3 Hllf of tﬁe floor 'u ‘

g lot of gtresms of blopd ‘yu-
covered with blood.

and he cot a8 .
&,orm no’&u‘ Lony’hlood«atﬂinod pyj-u trousers? -

750.0.
MR WI‘?I‘I““ GAlBIE: Wnat posiids
ere were snu P m trouers on the floor

LOg woun

n‘bmﬁtolﬁ covered '1th bloo&. Shirt snd ‘sborts and

;ny oﬁfnion a8"to how the pyjm frmors
0d ‘with b’f&é&? dn“ly”“ hern ‘the

M a &aliw o ‘ot blood came out apd

s (‘fﬁh&?&.’fs Hituned How ﬁiey @0t there T don't

OGS QR B P
7&3.&( Wrs Tf ‘:ti&e %ftﬁ exuination, 'hnt Ll
: the Ms of the % i MJ‘: ‘ i Lol
MR JUS % m“ﬂﬁ‘d i0n PR i

755.Q. %%‘tﬁfﬁc don of ‘tie ioud d1d déa

but«hot ha W out uf Mw Bt Qi
o Ksm;é minutes. Tt nsav-ry

?Chgf R i 3 1 ’as .f. tha \’.10(.,6&“‘(: had sat oo the w«;gg,,

754.Q. 4 you' ‘ﬁ"o’ 88647 — At sbout |
e pid wu try this spear (Lx. 6) ar _:Me ;,b:: 5

ik ot 5 Vi

786.Q. )
9 ﬁ.tted d:mvt}y into the

i

. ‘hi;:q mud to utm X

uﬂ}imour, AT want-




CofuNIeE to thigs o

SLCH ﬁ d by MR

5@ kA o VIR 1

757-Q. Did “;6!1 goe to lny conclusion 8s to how the decessed
lll‘ ﬁtaoked fron the position oy the body and the

roocm gane;'ally? - A, I think this. There was a
doérgn :und the bed like thi:. I think someone came
1nto the room and this gentleman got up and then he
sta!{hod hil here. Perhaps that man closed the door™ -~
e‘flft:i:lile_las standing by the door like this. There were
é io1§ or sﬁrqams of blood and he tried io open the
dc:g:gr ﬁn)d he could not.

758 MR JUSTIGE GAIBI.E: What position was the accused in when
he rqoeived the wound? -- A. Between sitting and

&G b

759, *B nlmlBON: Dd.d 1t appesr to you that he had been aroused
by the noise of tha assulant coning in snd swung ont ‘

\qf bod to‘ ‘q%iq 8 positiqn for him - whoever entured? ¥

" Sogeone light have entqrod.. .....

MR N%GE-;ZO‘J’%: J\Ehst is pure suppositlon, Mr Malcomson,

, ON: ﬂwro 1s @ possibility of se depression on
8" %” de of the bed which might load one to that belief.
o

MR m&l’;ﬁr&%@m An npresuon on the side of the bed

? k sr% the theory that he had been sitti,ng there
0w
bnjt not thqt he s'ung out of bed to meet his asaulant‘.
wouna a’l

740,Q. Vas there 8 mrk 83 if the deopased had sat op the edge
of the gfld?r ] A. I do not kno', Sir.
4 v Ox el Wi o
741 MR Il]% ) l?id you ‘trJ this qpenr (Ex. 6) or some spear
. A, Yes, Dr Deig and I. We tried

jﬁ‘ that hound?
at wea nnd 1t ﬁtted enctly into the 'onnd.

Yeon end the:

LYREAN £o  there uny ether woanus X
; ‘ 1?‘ a 'hnn ero ac
g . as“ ~*h’8‘r 1‘1". & ns pr tigﬂ, .

i 1¢ i 4
,J..*'q;%n&t ong,
AN: - Very dm;eroul }pd«d, Your Honour; and I dont

. ﬂu ﬁilt Use mcu.




LY S

242 HR mm(qpy . Pid you try eny other spear than this in the
_ v 'wmd; =~ A. No.
748.9- Mm try any other weapon in that -ound‘z -- A. No..
P44Q.  Westhe soud right thrangh fo iie showlder bisde? --
‘ ‘)[6 ﬂe‘ had’ not gone tlrough t}{p “shoulder blade. It.
}ﬁE 1§mt near the shoulder blade; it was not right.

746 MR WST%;QAMBIEx Had 1t reached the ghoulder blade? = =
Vi (a8

746«1& n;polqon. At the time that you fitted this spesr to

tﬁ_? Yound was therev any ‘difference in the size of the

H!?mglgﬁhan when that wound had been caused? When the

.'ony? Was cgused, immediately afterwards there would

he 8:great loss of blood. Would the loss of blood

o\

8w xngrmse the sixe of the wound?

74;3 MR JUST;GF GAMBLE: . Was the wound the seme size xx when you
3 sew it gs when inflicted? -- A. It was the seme size.

748 ® MAIGQUSQN:  Did the disseotion which you made ceuse the

g ;.‘Qm\ Musod you made certain dissections of the bodyj’
Lt} &ﬁ Yesg..

749.Q. D;,g Bat increase the size of the wound? -- A. No,
e di not‘cu.t the wownd, I cut through.the axillar to
W"h" thp wound went. I did not interfere with the
~wound at.ell,

7664! Were. thepe eny signs of s struggle in the room? --

51, A I think there was, becsuse the lamp was kpocked

785 ‘_m.,._,xzspg‘:mq the bedolothes, gisturbed, The.glebe was .

x oken. and there was.asmagezime lying on.jhy floor,
fhors any.ether voupds,on thggggﬂnt the
o 'QS*WQM Mﬁﬁ vQupd? .=~

108




7589‘3 »
7390_‘- :

Wbt hhdor Bin orm; 1t wes lying on the floor.

¢ i ’ﬂornrdi He had o smell 'ound on his lip end one
; oil iho leg, and there was. still blood oozing.

/7 Would thnsescratohes on the sccused have been sufficient
*f0 sogount for the blood on the clothing? -- A. Yes,

" the wound? -- A. There would e a gush of blood.
How would thst affect the asssilent if ho had withdrswn

tlu hcusa. Bc seid "I was in the room and coming out

Had the deaeased the Wagasine under his srm? -- A No.

Did yourukg any mmination ofthe accused? -- A. Yes,

You have seen the exhibits of clothing? -- A. Yes.

I thlnk 80,
What would happen on the weapon being withdrawn from

the '”pm from the wound? -- - He would be covered
with blood sbsolutely.

You saw the marks of blood in the passage? -- A. Yes.
0 wcnldm acoount for the blood in the passage? --
A, That li‘s-iy'ﬁrst question to Mr Pugh when I entered




Wy

That is why I think perhaps when the man ceme in he
opened the door and efterwards when he had wounded him
he olosed the door.

765 MH JUSTICE GAMBLE: The first gush of blood would be on the
outside of the door ‘snd when the door was shut on the

. inside? -- A. Yes, Sir.

764 MR MALCOMSON: Did it appear to you thet the blood which was
on bhé outside of the door came directly from the
decessed? -~ A. Yes, from the deceased's wound. There
were spurts. ‘

766.Q. Could th.e blood on the outside of the door not have been
caused by the ssseilant in ¢losing the door.

MR JUSTICE GAMBLE: The witness seys it was spurts, Mr
Malcomson. You must leave it at that.
766 MR MALCOMSON: Is it possible te wome to any conclusion as
‘ to the height of the asssilant from the wound? Would
it be necessary for the man to be a tell men? -- K. I
don't think it would be necessary to be very tall.

767.Q. Would it be necessary for the assailant to be a strong
man? -- A. Yes.

768.4. What was the height of that room, the ceiling of the

room? -- A. I did not messure, but it was just like
&his. (Witness indicstes ceiling of Courtroom).
769 MR JUSTICE GAMBLE: Whst would that be? 10 fect? -- A. Yes,

Sir.
770 MR MALCOMSON: Would it be possible for a women to cause
this wound? -- A. I don't think so.

771.Q. Would it be possible for an older men - a msn no longer

young - to cause this wound) -- A. No, except if he

was s very strong men

772.G. If ‘the decéased had been moving in the direction of the
spear or’ 'eapon when he ‘was struck would 1t not reqplre

less force to inflict the wound? -~ A, Hcdm been

75,




774.4.

775.Q.

776.Q.

777.Q.

778.Q.

.
KIT

15

woving: it gould.mot have been in the position it wes.
778 MR JUBTICE:GAMBLE: .

' The wound was incempatible with the
deceesed's moving forward? -- A, Yes,

Re—examined by MR BRANIGAN.

You said in answer 1o a question of Mr Malcomson that
the stains on the clothes could have been ceused by

the sorstch or ebrasion on the accused's 1lip and shin.
I ‘ant you ‘to examine the staims on this kenzu (Ex. 2

handed to witness). Do they resemble Pingerfrints -
smears from fingerprints? == A. Yes, they do.

I want you to tell the Court how you thimk it is
possible from en abrasion on the upper lip and on the
shin to ceause blood stains on the kenzu from the four
fingers? e Perhaps wiplng.

Do you think it is possible for a men who has an
sbrasion under his nostril on his upper lip - Kimgxk
that he will wipe it with his two or three fingérs at
fhe same time? -- A. With two, I think. It would be
like this. (Witness demonstrates).

And do you think that that abrasion on the upper lip

'ould have been sufficient to have csused those stsinsg?

Tas ke Yes, sir.

lould you be sble to tell us in your opinion whether

or not ‘from the smount of stains that are on the kanzu

: it us used directly to staunch the wound? -- A. I

think the fingers, and then they were wiped on the

{ BALOOMSON: Frouw the gy

'!You '111 soe fron the kanzu that there are a large
nnn'her of scpu'ate stains spread over various parts of
the kanzu. One on the back, thres down the left side;

sther } A‘:I.g stnin on the coller up at

there is anoth

“wound was ipwards and dowows

X

NE

the neck; there are stains do‘n the front. Do you
88s "Downwerds and beckwards.

76‘
77,




41k At is 1ikely that s men would hold the kanzu in
%45 R4 and sttempt to steupeh the sbrasion on his
1ip with'his fingets end keap wiping his ﬁggers?

K. Yes, I think so.

780.3. One other question.. 1 think you s id that’ on with-

assailant would

s

apawing the spedr from the -deceased the
have been coveyad with bload?

781 MR J'USTICE ‘GAMBIE: The witpess gaid when the spear was

withdrewn there would be a gush of blood. -

WITNESS: -And the assailant would 'be covered with blood.
782 MR BRANIGAN: Now-does noi that presuppose that the assailant
was stending diroctly 1n front of the deceased for him
to ‘be covered with blood at the moment of withdrawing
the speer. (Laarucd Crown Counsel demonstrates), For
me to be cavered with blood (I am the assailant) it is
B necessary for me to stand here in ‘front? -- A. Yes.
788.Q. If I om standing slightly to the left at the moment of
yitpdraying the spear end withdrew like that there
'ould be no roésen 'hy I should be covered w1th ‘blood?
- A. No.
7@4 Q That is by stanaing slightly to the left? -- A. Yes.
1m IAI.COISOR If You.r Honour pleasses, I have & question on
the re-ex&éaimtion. ois 9
I .msncE eumi.m Ien afraid I cennot sllow it.

¢loe
MR MWP@I: It 1s in relation to the last question of
LG QOuseT ‘
the Attorney General._

e 14 .r;r

HR J'USTICE GAIBI.E: Re-eumination refers to matters which

Had {h £ S

l%:ve ‘gun tﬁuchcd on 1n oross-axamination. If you like
P e g 4 KLY Lf

to put the q?stion to the Court I '111 gee if T oap

(921 &]I'I‘A.Vlu

put 11;, ” -

gagtal’ ¥ nousss 4
JON:  From the evidence @Lven by the witness the

. .‘3'm Fatume: FOllow uj 126G BASUPT {
dﬂus inurdc md do'nurds éiaqe &




MR MALCOMSON:; * And 1 essume from that that the sssailant
was steding dircotl’y in fromt.
785 MR JUSTICE GAMBLE: Could the assailent have inflicted that

wound Af he<had been standing on #ne side? -- A. No.

MR BRANIGAN: My question was with regard to withdrawing
the! spear not to inflieting the wound.

TﬁE COURT ADJOURNED AT 11-5 a.m. FOR 10 MINUTES

SAI WA SHULKA (PAGAN) effirmed:
b~ ‘Exsmined by MR BRANTGAN.

786.4.  ATe you the father of Patuma the first witness? --
A, Yos.
787.Q. Do you live 1n Nyeri? -- A. Yes.

788.Q. ~ You daughter Fatuma is liying on Mr Beyer's farm? --
A, Yes. Toe g

788.Q.  1s sbem Iiving tax with the sccused Zaksyo? -- A. Yes.
790Q. 0o the dpy preceding Mr Bayer's death did you go to
)L_g%gxe:;"gfm? -- A. On Sunday I went to lr Bayer's

!

farm,

F (4

791.,Q:. na you see Zekayo and your daughter there? -- A. Yes,
I found them there.
798.4. While you wore gitting in their hut that evening about
7.9'clock did you hesr Mr Bayer's motor-car srrive st
... he house? -- A. Yes, we heard the motor-car arriving.
798.Q. Abou§ what time was thet? -- A. I don't know the time.
794.Q.  Had the sun set? - A, After sunset.
796:Q:  Pd,Zakayo leave the hyt and go up towards the house on
the qrri(,ngl of the motor-car? -- A. Yes. To his
Bl 5aGa "!“ﬂfc}mm'm wo ke Ly
zgg.g mg maﬁd*glﬂwzn&ggﬂ! 1}3 tqnms the house after-
!57 3 .4/‘ mlwxeg&‘ %&_Fptu‘a to ask the accused

T,




804: Q.

805.Q.
808, Q.

807.Q.
808:Q.

HO%
Hiade Q.

809. Qs

824. «.

- yhore, I ves 10 8leep.

#or-abowut, bovw, long was the, acoused inside talking to
H;Bayu? -- A. We stood ouiiida the house.

Was 1t 8, short time, or lond? ,~= A, It was a short
time, Thep he cems, beck.

Did he return to, fch; house with you and Fatuma? --

& No. We left him there gnd I and Fatuma went back to
the pat.

Did the ssgused follaw you back to the hut? -- A. After
g, had steyed there for soms time the accused came.

Was Kerioki in the put at that time? -- A. Kerioki
»as inside.

Kerioki;is the toto who.works on the farm? -- A. Yes.
After some, little. time did the, pecused leeve the hit
8gaip? .~- A. He went out with the toto Karioki.

Did he spy where he wes gojpg? --. A. He did not tell
Wgs he away for some time? -- A. Yes.

Pid.he return to the hut agein? -- A. He returned
altorwards,, .

Did pr}gk}ﬂ,{gqggw,back with him? -- A. Yes.

Méog’_}%tﬂic‘i all of you leave the hut except Zakayo
gnd Fatume) -- A, I went to sleep with Karioki,
!holrm!dboh;ad in Zakayo's hut? -- A. We left
48keyg.ond, Fatumg in the hut.

81@.9}.{ 589 | Mapy, people slept 1n, the hut in which you slept?

428.4.
811.Q.

8.

R

828.Q.

e t‘fw%stE”BP‘ » "

~Who Moo B8R, ot A, 5!1' 1qt1g l(lu:gi and myself.

15 Murami 8180 §, Lot who, Nerks in Mr Bayer's house?

M; Yeos.,
lm ﬁ.lc did Ms!‘ﬁsﬂnﬁ &o@m}m& S0 =~ A. 7 0'c.

mt‘m‘ in m W‘a you a} the np‘l Wﬂ%&g
R T, b MUSeRL 030 TASSORL e e urgmh sent
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823.Q.

824.Q.

to ring the bell.

mre 44 Karioki go? -~ 4. Khrit;ki Went to Fetums's
hut.

Then what happened after that? -- A, I ceme outgide.
I stood on ths footpath end I sew Zakayo going towards
the bwans's house. -

What bwena? -- A. Another person - not Bwena Bayer.

I don't know the name.

Did you say anything to him or did he sgy enything to
you? -- A. No, I didn't speak to him nor he to me.
Was he walking quickly or running or Just walking st

ap ordinery psce? -- A. He was 'alkingv at an ordinary
pace end carrying a stick on his shoulder.

Is that yours? (Stick, Ex. A handed to witness), --

== A. Yes. .
That 1s 8 stick with s spike attasched to the end of it.
Did you arrive on' the farm with that on the Sunday? -- ’
Yes.

After you saw Zakayo going towar ds” the house of the
other European did you have '8 conversation with Fatuma?
-~ A. Fetuma cams to the plsce where I was standing and
she spoke to me.

As 8 result of what she ssid did you leave the farm? --
A. I left the farm.

‘Did you throw thet stick away?

MR JUSTICE:GAMBLE: That is leading.

. 885- Q- .

Whatrhappened to’the stick? -- A. I hid it in s bush
iphibey presence of Fatume and Karioki.

Angd did.you go.back to Nyerit =~ A. I returned to
Nﬂ‘;é’,‘iiwr woaory - AL i

Wbat $ribecdocyeurbedong: to? iw-CTANL smrap Nysmwezi.

“‘it‘il.n'ﬂ“rrougiol? a8 Am,‘[shﬁ Dd?iengio’ﬁ.? v
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829.Q. What: is-'the religion of Fatumae? -- A. Mohamedan.
880.Q.  How long hes she been a Mohamedan? -- A. About three
years ago she was converted to Mohsmedanism,

"851.Q‘. Are you Fatume's father, herresl father? —- 4, I
brought her up.
852.Q. She is not your child? -- A. No.
888 MR MALCOMSON: Are you eny relation to Fstume?
MR JUSTICE GAMBLE: Do you mean blood relsion?
854 MR mmmsoﬁz Are you eny blood relation to Fetuma? --
A. I em taking her &s my a‘ﬁdpé’e? deughter. Her sothes
ceme to live with me.

MR JUSTICE GAMBLE: I don't want to curb your cross-examin-
ation but I cannot quite see the relationship of this
old men to Fatuma and the offence whidh occurred st
Narra Moru.

MR MALCOMSONE We have got Fatuma's stetement, Your Honour.

MR JUSTICE GAMBLE: Either thet is wrobg or this witsegs -

“1s not speaking the truth.
885.MR MALOOMBON: When you and Fetume went to tlw house of the
Europeen di d Fatuma go inside? -- A. Fatums d1d ‘not
enter the master's hguse.
Did you swear in the iower Court that Zakayo end
Petuma went in to speak to the bwana? -= A. I started
with Fatums to go back to the house. She lefit me before
wo got te the house and she went back to Mr Bayer's
house. ’
I have asked the witness if he swore in the lower Court
that Fatume and Zakeyo went into the house of the
Eurdpean. I ‘want to kiow whether he gsve that

m‘w not? -- A, Yes, I did.

Did Fetud ‘réWain in the house of the Europeen for

Maif sn hour? - A “Yos, and sfter half an hour she

A AR A




left. She came out efter half an hour. |
840.Q. What is your occupation? -- A. I used to work on the |
quarry here.
841.Q. How long is it since you left work? -- A. I worked on
the stone querry for one year.
842.4Q. You heve not worked for one yeer past? -- A. I nad
got a bad arm and I could not work.
845.4. What did you go to the ferm for? -- A. My cnild was
there ‘and 1 went to esk for money for texes.
844.Q. What taxes did you want? -- A. For a plot.
84b.4. Wes it a hut tax or some other tax?
MR JUSTICE GAMBLE: Do you think it metters, Mr Mslcomson?
WITNESS: The rent 1 have to pai{ for a plot.

846 MR MALCOMSON: Did you ask Fetums for eny money? -- A. I
did and she sald she hed not, got money.
847 MR JUSTICE GAMBLE: How much did you ask for? -- 4. 12/-,
and she said she hes not got money. s v,
848 MR MALCOMSON: Did you ask Zaskayo for money? -- A 1 asﬁtqd,
Fetuma and Fatume asked Zakayo for money. ' J toet
849.Q. Did you not ask Zakayo yoarself? -- A. I did not o

speak to him.
850. Q. Did you swear in the lower Court thst you esked Zaksyo
for money? -- A. When I went to ask money from Fatumg ,

Feluma was to ask money from Zsksyo. That is why |

said that.
851.Q. How much money did you esk Zakayo for? -- A, 12/~ only
852.Q. Did you not ask Zakgyo for 80/-9 -- 4. No, I 4id uwet
' ask 80/-.

858.Q. Did you not swear in the lower Court thet you had msked "
Zakayo for 80/-7 -- A. Yes, bui not from Zakayo d.{rﬁé‘c
but through Fatuma. I esked Fetuma apd Fetums agked
Zskyo: to.get. money.

MR JUSTICE, GAMBLE \‘W;,?»pn‘_ opinien of this witness, Mr
82:. .
g ¢ AP




s %

Mr Malcomson, is that he is a rather stug%d old man.

His qiidence is getting us nowaere. His evidénce is
notrincrimini%iﬁk the @ccusaed or anybody else, unless
the suggestion is that this witness committed the crime
himself. My point is, whether you believe him or do not
he does not helpthe Crown or yourself. He has made
obvious mistakes in the lower Court and here which he

cheerfully admits.

854 MR MALCOMSON: What time did you go tomthe hut witn Karioki

855.4.
856. Q.

857.Q.
858. 4.

869.Q.

860. |-

861.Q.

862. Q.

868. Q.

and Muremi to sleep? -- A. 8 o'clock.
Was there a good light at that time? -- A. It was dark.
Did you go out of the hut during the night? -- A. I

went out to make water and I returned.

Whet time was that? -- A. The moon had risen this time.
Before it was up in the heavens? -- A. It was down and
there were some ¢louds.

Wes the light feirly good? -- A. The moon was just
rising and it wes not quite light. It was s 1little dark.
How long were you out of the but? -- A. I Jjust made

water and I returned immediately inside.

Did anyone see you leaving tne hut? -- A. Karioki saw
me.
Did anyone see you returning? -- A. Yes. The same

toto Karioki.

How do you know Karioki was awske on your return?

MR JUSTICE GAMBLE: He was only out 30 seconds. If he was

awake When he went out he was awake when he came back.

864, MR MALCOMBON: ' How meny Natives were in Zskayo's hut that

886: Q.

866.RQ,:

évening, et food time? -- A. Kerioki was thers,. Muremy
anothen'ﬁato, myself and Zakayo end Fatums. No others.
When you went out during the night did you heer any
Sound? . == A Naw

You havesaid that you.woke ai 7 o'clock in the mopring§

5. 88,




YeaBayer wes Tound des @ ko Lz
867.Q. AwdriNgt no-owe olse wes in the hut ‘hon you awoke? -
G ADGYew; Towesielonsoubes Lowekevups s vk 1o
868.Q.  Howidd' you cksow whefe rtlie totos. hié~gono “and (-ha("’t they.
0. WeFe QOEDEY [a<c A The! toﬁowﬁuusinf instructions
ke Q. endthieupievions evening mvmglo:*':lﬂhiiu fola’ ‘
8.Q. ¥g tﬂs’“}h& bell. o o Weg? - LB have o . o
869 MR JUSTYGROGANBIE: Whno'ingtiuStedsthem) -~ A. Zakayo.o©
%3.9.  na Rérfextwas to'go to his house is the Worning.

e
v o}
890-MR MAEOCMSONY “When you-sew -zanye"mmmmnengwmyﬁ?g S

4-aP8arei .. o0 < o@
5.§R JUBPECR GAMBLE: “He aid nét say he saw km earrying i
8piir. HeTchrPLed 6o ftick. ot ot
MR MAIONBOR? “PRAt 18 811, Your Homour.- ‘ sare 3 ‘
e, DL Zaks (Bvidende roa*d ‘over o ﬁthus. Copreeti)
oo, (The rltnesa 'fthd.ro')
387 s After some tlme 1 e Cglarn®c & V8L, Of I €5

388.Q.. Did L#

L.

Exémined b IeAN. |

h&d nc ..1-1‘,.

Sﬂstn Mr&r‘eﬁtﬂm, Do ybu ‘iﬁ)dﬂrnanﬂ Kiewahila7 = AJNG. - ,
MR JUBMICESAMBIR “Whbt mxx 1mmge wes kis evidence

390.4. Momid“ﬁnbi‘n“ tﬂ‘e“lmr com-t? F¥uling PORTLEP
MR Bﬂﬁmr‘ mlﬁ:ﬁ with Nimo ¢ ‘ «
9l 4m JUBYECE BiBLEY Wﬂi&“min WRBLAT 07 0t o

878 M BRANTEANY® wtﬂwwwr w A Kdidys
878.q. Yo VOHEIN m@&m aayéf'h Yok ‘R— B yos,
T AR Bwn,_ hot. B .C
. WWW-MMM Uag, Uyedi (
azs.q. W‘m wmmwwnam o't hier. ™




Mr.Beyer was found dead? .-~ A. I remember that

406,. WeERiRg. went with !

879.Q.  Amdyonremeghen the previous evening when Fatuma's
fathenm & ko i the farm? -- A. Yes.

880.Q.  Vame :you in.Zeksyo's hut in the evening? -- A. Yes.

8a2sQ,  Mid tyon hear Mr Bayafy‘e motor-car arrive? -- A. Yes.

882.Q. Do ;yeu know whet time that was? -- A. I have not got

... ‘amatoh end L cen't tell the ‘time.
g8%.Q. Wes.it dark? -~ . A, It was»dark.
884.Qs.  When.the car srrived did Zakeyo lesve the hut? --
... Asde left.

886.Q. Ang after he had left did Fatuma end her father leave
algo, after some time? -- .A. Fatuma and her father
remained.there in the house: and I was there with them.

886.Q. Did Zekeyo return? -- A. He did not come back very

S00M: .
887.Q. After. some time didk_.xg‘roturn? -~ A. Yes, he returned.
888.Q. Did he eat:aenything when he returned? -- A. No, He
“(.... had pething ' .
889.Q. Whatidid-he do? -- A. He went bBack to cook some food
for: theo Europesn, |

890.Qq. Didiyou'go backswithihim? «-- A. I remained in Zeksyo's
howse:s "‘«l[a)ﬂ;d}'l/;ﬂi» goowith hime
891.Q. Did;.!‘n__'u‘lﬁ;n&zhtrr.ztather lesve the hut of Zakayo? --
} ,:l.“'mmm;n- thore: they did-nét go out, but I went
Wi oemtTledvingothem!fn theihut. I went to light the fire
. Mn ZABCHYSOWm hate ik Tl ,
898¢Qur. "Andiafter ibat®:o-+. Ay Afier: lighting the fire'in my
ownshint {1 tpetuined to Bakeya's huts I found Patuma and
mﬂo&m v i REa gy .
Aﬂlfm&n “iﬂr‘*b‘fl. LZakaYe APrived at that ‘time.
: fea -n.t hnppanod? e A. He told me to




4%

3

H0¥s  thel Lusbws €rom tHe Bufopssny

896+Q: ’mi‘“yﬁl‘-‘int with bim? -~ A, T'went with him. He
ﬁba,d Him to-go and look for the nissing calf on the
'Polloving morning, : : :

896.Q. How many Lumbwa were there? -= A, I sew two.’

897.Q. 'What were thetr nemes? -~ “Av I know one of theum,
Kypsoi.

898.q. . Do 'you know the other's name?' -- A. I don't know his
nigme,  He is outside the Court.

MR BRANTGAN: Tell Arap Leting to stend in the Court.

899.Q. When"Zakayo had talked sbout the celf, did he mske any
roquost to the Lumbwd? -~ A. He asked the Lumkwa to
ferid him their spesr and the Lumbwe asked him what was
there, and he said he was sfraid, and they asked him
whether there were hysenas or elephants or lions that
he wasxsfraid of. Then he said it was dark and he was

"1 Je e afreid, - -

(A men, Arap Leting, enters the Court),
900.Q. Is thet the other Lumbwa? =-- A. Yes, he is the vwner

‘ofirthé :spear.
901.Q. Come to thewindow here and point out the distsnce that
1.y,  idmkéyo's hut is from the Lumbwa huts? -- A. Where

153.4.  \vhose'donkeys are on the footpath just soross the field.
{Witness indivates). ‘
‘902 MR JUSTICE'GAMBLE: How far is thet?
MR BRANIGAN s About 160:ygrds. -
MR MALCOM3QGR:  I-should 48y 200, Your Homour. About thati.
905 MR BRANI@ANs tAndqwes: it in walling thet distenoce hack to
“4pahut ~that Zakayq -wanted She m of the speer to
v dpratest imt . Al YQ&Q trag 1
904,Q.  MAGkenp.LotAng gAve hin m*sw% = A« Ya8s the
o W}!‘QBTW'A“ oSt is not WSK
818.4. Pid Wu Foturn &.u E dg:




| ,906.q.  Would'you'be: abIa:to Peeogaise tre spear? -- A. No, I
ek ﬁnnct ‘Fecognige it ‘neciuu 1t u()night-tne.

908.09 Md:«]ou@nturn with Zakayo to his hut? - (4. I returned
w42h him to his- huts . I stood’ near the door inside end
RGN &%bex%,ias‘out following me. He stuck the spear outside
) R mn;‘numua his left hepd when he.Cc™e ia. .

0% Q. E‘Wﬂidm go: 10 bed? — A. I took my meal. I left
oX o ¢ -mz Potusp's Father end Muremis :We gll weni: to o\u' hut
nnd Ay -down. oBetorc wa slept’ l)atuu s father 'ent
o ontgj@e .ga“aa‘be‘vafer. We lay down and we s}ept. In .
'Ihc» Koraing Fatuma's father 1left firsti......
908.Q. I don't.waht him t0:g0 s quickly(@s-that. - Who got

«

np firstedn - the. nolning? G A, Muremi. Hc was working

(

%l i M«;Hfthbﬂ 30?’ g ‘ L o5
909.Q. Who got-up next? - -A. Fatuma's father next. ‘He went
¥4 out'88d I followad hifk dut. |

P10 Qs When* you' went outside® where: ﬁ:ld you go?r -=¢ A. I went “
t0"Zekeyols houss. ‘Thie wes nesrly sunrise, ‘

9114 Who wes:in'Zakayo's hut whén you went there? -- A. I

found: Bakayo::He was inside!the door of his house; it

_« wascopem. i o S

912‘.Q.‘ WasiPatume 19014&? oa- A. She also was there.

915.9. mfzmwrmng #ny olothes? ~— 4. Yes.

914, Whstowas‘he wearingl:.--° A: Short trewsers end shirt.

916.Q.  BIG'Jou huve By onversation with Zekeyo? Whet aid

S35 liﬁm ‘say° voiyou! u‘ you ‘te-Zakayo? - -- A. When I got

10 TA aied z-hista také me’to the Buropesn to get §/-

$osge ia‘bt‘f‘b“al&‘ﬂ‘“&mm T 'wes feeling rether’sold

IW“’N iﬁih'hmle started together. We went to a

260 WEEtande Z30u hére’ t8°thi%" tiee’ outsdde” tho Court (about
hm‘}lm). He ordered me back and sbused me saying

27.9. "Wmatwmiuims‘»m WAk By this' time®.

016.q. Did ouretarh 48stheikut? coac Aicl went end stood

Gl on o K




neax 4the door of his house.

917.Q. ‘Where did Zakeyo go? ~-- A. Towards the suropesn's
housgs. » ;‘,

918.Q. At this time where was Muremi? -- A. Le was in tne
kitchen. .

919 MR JUSTICE GAMBIE: Wha‘t kitchen? -- A. uc was werming

himself in Zakayo's hut.

920 MR BRANIGAN: At the time that Zakayo was going towards

Mr Bayer's house (Now think hard first.) when you saw
Zakayo going towards the huropesn's house, at that time -

where was Muremi..

MR JUSTICE GAMBLE: I thought he said Muremi was warming

himself st the kitchen fire?

921 MR BRANIGAN: And then he said the hut. (To witness) Where

922.Q.
923.Q.

924. Qe

925.Q.

606.q.

927.Q.

was he? -- A. Muremi was there.

Where? -- A. At Zakayo's.

Was anything seid about firewood st this time or was it
Jater? -- A. While I was standing near the door of
Zakayo's house Zaksyo ceme from the direction of the
Buopean's house. At that time le was carrying a spear
which he was taking to the Lumbwe. I don't xknow where
he got the spear from.

When :you say you did not know where he got the spear
do you mean that morning? -- A. In the morning I
don't know where he got it from.

Did you see the spear outside the hut that morning?
-- K. Wo. It wes notjoutside the hut in the morning.

" I sew him coming from the direction of the European's

house 'ith the _Speer.

'lhera do sehe Was tak:'uig the spear? -- 4. To

Lusbwa.
'as anrﬁhfng nid sbout getting firewood et this timeg

¥
that tip

- ‘LA, He Ignt any and he came back with one piece of
ac-Ke phousrt i{

88 .ae.



firewood and we put it on the fire.

928 MR JUSTICE GAMBLE: Went away where? -- 4. He went away
With a spear towards the Lumbwa huts. He ceme bgck witl
one piece of firewood. This time I was standing by
the fire warming myself.

929 MR BRANIGAN: When he came back what was &81d next? --

A. He asked me to go off to my work. I told him thst ;
the cattle hed not arrived yet. The cettle arrived
énd then I went to milk. While I was milking Kitsigwa
arrived,

980.Q.  Whet I want to know is - when you were warming yourself
and when Zakayo returned with the firewood did he say

\ enything beside what you hesve told us? -- A. He said

8 nothing more to us.

‘al\951;Q. Did he say enything sbout Mr seyer? -- 4. No, I did
not heer him ssy anything sbout tne wuropesn and up to
thet time I did not know that the European was dead.

982.4¢. Wken did you first know the Kuropean was dead?-- A.#hen
the police officer ceme then I knew the muropean was
dead. I was given a letter by an muropean called
"Gitaigwa".

MR JUSTICE GAMBLE: Do you went this down, Mr Branigan?
MR BRANIGAN: No, S8ir.

Cross-exsmined by MR MALCCMSON.

938.¢. On the Sunday evening were thers any strange Natives
in Zekayo's hut? -- A. I saw no strangers.

984.Q. How meny people were<in the hut st thst time?

.MR JUSTIGFf GAMBLE: He f.old‘us that in chief.

985 MR MALCOMSON: Vory well, Your Honour. (To witness): When
you went to tho “[umbwa huts that evening were there
any strange Lunbwa there in the huts? -- A. No.

988.Q. Whei time dié gei go out of the hul that evening? --
A.Wé thOught it was 9-50m when we went to sleep.

89..




937 MR JUSTICE GAMBLE: The question was: What time dld Sai
A. It is difficult to tell the time.

outsido? -—

have no watch and I cennot tell the time. 1 think

was 9-50 because we had just gone in and before we
slept he went out.

988 MR MALCOMSON: How long was sai outside?
He made water and returned.

959.Q. Were you awake when he returned?--
in.

940. Q. Did you swear in the
’ him return? -- A.,I don't remember.

#£+:Q. Has Fatuma any other name than Fatuma? -- A. Fatuma

is Njeri. )
942.Q. Is her father a Kikuyu? -- A. No, em Nysmwezi.
945.Q. Are you any relation of Fatuma? -- _A. No.

-— A. A short time.

A. I saw him coming

lower Court that you did not see

go

it

944.Q. Is Sei the real father of Fatuma? -- ‘A. I don't know.

945 .Q. When Zskeyo went up to the.house «ofthe European on

the morping of the murder did you )Iand Fatume look
through & hole in the door after him? -- A. No.

946.q. Did:you.see Fatume looking through a hole in the door

of the hut? --..A. No.

947.Q. When yéu saw, Zékayo carrying the spear was he carrying
it opemly? =- A. He was pot hiding it. I could see

it from a @istance.
948.Q. Were there amy strange Natives on the farm of the
Eurppesnothe day before the Kuropean died? -- A.

No.

940, MR JUSTEGR;GAMBEBa Why did you go with the accused to the
Lumbwa huts? -~ A He ssked me to gccompany him thers

88 he hasd: a message ;gqx Lumbwe from the Europsean.

850.Q.  Why should ho went you %0 gp-with himt -- A, I don't

know:ths.resson.

' 981.Q. Wasthe!efraid? -- ,A.-He-said bs was:afraid to go

#lonsiand:be hed: g messege to’ the Lumbwa from the

80,




" Ruropean.
952.QC  Didsha say what he was sfreid of? -- A. No, he did
. not say what he was afraid of, but he was drunk.

95&...0. Are there any hysenss eround there? -- A. I have not
hsard a hyeena crying.

954.Q. Wes there in fact & calf lost? =-- A. I cannot tell
because I wes not doing herding work. I was cultivating
the shemba.

966, Q. You said the first you knew of the Europesn's death
was when the police errived? -- A. Yes.

956'.1’4. In the lower Court you said "I was nearby when Fatuma
told her father to move his stiék in case he was
accused of killing Mr Bayer"? -- A. It wes not me.
I don't remember saying it: I remember whet I said.

9567.Q. You don't remember saying in the lower Court that
Fatuma told her father to move the stick? But the
Magistrate could not hasve msde that up? -- A. I am
guite certain I did not say thet to the D.C.

MR JUSTICE GAMBLE: It was read over to you and signed as
correct.
(Evidence read over to witness. Correct.)
(The witness withdrew).
KIMNENGE ARAP LETING affirmed:
(Lumbwa Interpreter PISHI BIN KIBABA sworn)
Exemined by MR BRANIGAN.
968.Q. Do you work as a herd for the late Mr Bayer? -- Yes.
SEQ,Q. Rgmyay Do you share s hut on the ferm with another

‘ Lumbwa cslled Kipsoi? -- A. Yes, sir.
960.Q. Do you remamber the night before Mr Bayer died, or do
mgqgjnhgz.j_lge:night he-died? -- A, Yes, it was a
5 b a‘ﬁﬁt’ﬂ"ﬂ?t !
961.Q.  That night did Zskayo come to your hut? -- 4. He mame

o'z\lla;;}g‘gflge from the bwena to say all should go to

o




965.MR

(S

964.Q.

935’.76.
b-crc oo
066.Q. -
¥ .
967.Q.
9

969.Q.

971J.Q.

991.Q.

{‘ )

- Ogra.q.
)

975 MR YUSTICE GAMBLE You took the cattle out? -- A. To
c

-

o

E :look for the missing celfl the follawing morning.
962 LR»JUSTIGE GAMBLE: Wes there a missing celf? ~-= 4. Yes,

Bos

BRANIGAN: Who'arri\}éd With him? Did he come alone? --

3 ‘roquest to you? -- A.-He asked me to lend Hin gy ‘

" not ¥ there for many days.

a'small calf was missing. °

A. There was # toto, Karioki.

'hbn Zakayo had asked sbout the galf Bifl ha ma¢ce<any
spear. : ' g
What «did you say to that? -- A. "What do you waut the
spear for?* "Give tu me and I will réturn it 6o the <
gorning". ‘ -
A'nything else? -- A. I geve him and he went away.
Would you ‘be shle to recogm se the apear “ow‘? A I
cgn fecognlse it. (Spesr, Ex. 6 handed to witness). .
Tixat‘_ is n, spsar.

Do y;Juv knéw whether Jakayo hes walked to his Mt from
eyou hrt at pi<pt without s spear préevious to this in
*the dark? -- A. He hes not previously come end I have
®During the t“ne that y01; were theré have yau ever sean
any hyoenas or wild spimsls round sbout your hut on the
pavhway to Jakayo's hutf -- A. Ichave not seen
snything,
Wiat condition was ths spear (in when you gave it %o

]

Zekm yo that night? Was it dity or giean? -z A. It.
was clean and some oil had been applied to it. .
What wa'(s)t};e oil on 1t fof? %= A. To‘keep the rust '
off when' it get wet. e ’ c ¢
On the followmg morning what time rhd you go out to

»

take the Yydttle into khe bomaf -- A. Berore sunrise.

lead the cettle from one boma £0 shocher for milkirg

W

purposes. - \ . c <




AR B slook for the missing celfl the follanng morning.
A »96211 J'US‘I‘IGE GAMBLE: Wes there @ mssmg, calf? -= A, Yes,
"J.L; ‘a ‘small calf was wissing. ~

965.MR BRANIGAN: Who® Arrlved \V;Lth hlm? bid he come alone? --

. A There was &~ toto; Karloki.
964-@- thn Zskayo had asked sbout the gelf Bid he make any

., request to you? -- A.-He asked me to lend him my
( ] .‘ spear, = ¢
985'.6. What «did you say to that? -- A. "What do you want the
. - spear Tor?" "Give to me and T will return it an the
: ‘morning“ -
966.0. . Ahythmg else? -- A. I geve him and he went away.

967.Q.. Would you'be sble to recogmise the spear wow? -- A. I
g ¥ an secognise it. (Spear, Ex. 6 handed to witness).
3 ;S Tﬁatyjys{ m?{ spasr.
@%Q. »lDo you know whether 2akayo has walked to his Tt from
eYou hy at pi<ht without a spear préevious to this in
*the dark? -- A. He hes not previously come and I have
. k 7 not /¢ there fi;r manyi_déys.
969.Q. ®During the t™ne thatoym: were theré have you ever seey
3 any hmenag or wild swimels round sbout your hut on the
- pavhway tu Jakayo's hut? -- A. Ishave not seen
22 . enything, ‘
o 895 Qe Wiat condition was the sg_bar“in- when you gave it %o
z:u:ayo that night? Was it Qity or slean? <~ A. It .

va - _ 9o C was clean and some oil hed been applied to it.
991.Q. ~ What ila'g)tlgie 0il on 1 fof? == A. To keep the rust '
-« - off when it get wet. & ‘

o o

'09‘72.ij. On theﬁrr'following morning what time did you go outoto
-

take _the jattle into he bomaf: -- 4. Berore sunrise.
975 N’STICE GAMBLE. You took the cattle out? -- A. To A
e \“ lecd “bhe cattle from oné bome 70 snocher for milking
\\'( i 7N
s purposes. % 3
L“ ) p) \ 92,.
> L oS \“({ ",\7"
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