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myself that
kind in Ye
effects on the stability of %
it ie intended to benefit,
rhey will certainly find it x
sny credit whutever from sny -m

net f ! ;

¢,‘(’ -;'2 L event their eventual recovery light‘l&f 1y . %
de~slayed for lack of capital. At the ssme time |
.vc should be faced with u lot of protests from !
Papks an? other interested bodies who would, || |

. A + with some excuse, repurd it as « measure of confl;neat .

\ of their properties. |

!

such an Ordinance would nnconn-m
on the Leot Buck to tékeover the morizures as far as
hed the-cepatal Lo do 80, and would thus put tha
In that

LR
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‘ * Bapk in the position of holding the land.

event it could pot foreclose and would probably

sooner or later be faced with en orgunised refusal

 bind the Crown us the ~overnor says bring about
*.utuﬁon the Agricultural Advances !
m “ not l‘o q. steps to recover the o* '
This | copurueireslly ¢

to pay interést, in '_l’eh case pothing could be ‘f"‘ : Exi
: . The extraordirary provision in the Bill tht it should f =

" guide the Oourt in granting & moratorium.

,myself that some sort of legal provicion ousht

~ireview of the currency question”.

Wt

irrecoverable dvances. ' .

. The curious thine about the 2ill is that
Section 6 does not say what considcrations are to
“inder
Section ©(1) the mortgesor is bound to setisfy the
Court that he*has maintain®d the property in rood
condition &nd has oble&vod all the provis: urs of the
‘mortgage except that of payment of Lhe prmu,-l
The Court, under Section 8(2), having satisefied
itself as to the forepoing has then pot Lo jay rorurd
to "all other relevunt corsidgeatiors” und is then
to be satisfied that relief :ﬁ; be rranted.

‘grounds are to be submitted to the

That
Tourt, whicn may
consist Of a 'udge in chambers, is nowhere stuted.

‘As far we | cun see the only thirg for the mortza~or

to do is to appear before the "udre and say | cannot

'pay. in which case the Judge may ut his tull discre-
I thiak
to be

‘udoe as to what

tion say Very well you need not for « vear.

mude in the Ordinance to guide the
factors are prover to be taken imto wccount.
“It‘ will be observed that the 'omzittece
'started off by wanting ta discuss the whole ~uestion
o1 cnrroncy: and t0 tal: aout devuluation und a
general moratorium. IWo 01 tHE Unoiiicial Jembers
bave recorded their opinion thet - re. Jousittee
ought o be set up to consider scricultural !inance

generally and to have power 10 take "an unfettered

.
"rom this obtrusi

of currency | am incli te suspect that Yajor

> spirite in the perfo
& whole | can see the
and from the Novernmor's.




voa l ﬂv precedents.

l‘k' nnt point that strikes one is shat

3 dittie indeed is said as to the neceseity
¥ .,1‘»‘,‘ Mb ‘thie vﬁ&mml legislation. The Comm;
t'm satisfied that & fear exists in the

,

despateh it ':l\ll be l.:'l
excessively doubtful as to *
sugrested policy.
the passape i

report mentioned in par aph

It was there stated b?,mﬁ .
u demend for repayment ot the pri Wl"
us they tall due and a fear of forﬂl“m It
for that reason that they were suggeeting an
incresse in the Lend Bank's capital and they u
Lhat steps should be taken to safeguard the farme

"y ' Colony that on a rising land market rapacious
mortgagees may be temptdd to institute
- © proceedings fw f‘ﬁclomo or sale", This

‘ ‘ 18 rather a‘ng‘.u seems to me. Are the
| ’Iln the " rupacious nartgngou" %. 18 the
t actual mortgege position such that the fear
; | 18 justified 7. Is there any peason to think
!

N that recovery is going to be so rapid that

] . ‘ this fear is likely to be justified? And, ir
in the event of threatened fqrcolonn. and unti' : 3 = b : o SR Tooks as it n'm‘e =Sl IS
moratoria and "'l't“tor’ reductions i,n ‘.m_.f:‘»' 1 N f“{»u"' ! for it, is a period of one year 20oing to meet
All these notions were turned down by the Land B‘* | the difficulty? ( One notes that there 1is :
Board, and the “overnor said that 1t Was not“d.n ble | -

- *provision for a further--indefinite--extension )
ital up to more than
to try to increase the osp

by proclamation:--a power which on the wording

" d L
£500,000 lhxch has been’ don.. uying this was ap could apparently be exercised once only.)
" 8. The drafting of the Bill seews to me so

positlou e e e 3 involved that it 18 @ifficult to get & clear
What we can dg at present is, 1 think, to _ i \

hunt for precedents, though I doubt if thcy will ’be
any, end to let the Legal Advisers examine thc drdft &
bxll and say what they think. It is so. unusual
kb-t there may not be many legal remarks to makes |

remains tho novernment view in the present financial

idea ofivhat is really going to be the effect,
if it be enanted. It wWould, for instance,

apparently cover an qimu-y sale of agricul-
2y .—&t () ; tural propcrty--entlt?l_y AirrepoCtive of any
-~l question of a nort.qt It is difficult to believe
1 that that can be nu'ﬁury--or that it would be ‘
WM for the ’ttlerl. :

v ( 3oBe¥ Flood 1)

| to act in this important
directives of any kind.

with contracts




irrespective of nortguge -'ﬁu‘-muu-
within the scope of the Bill?

6. The memsure, Af passed, would I think

havé very serious repercussions, 4 ntal !
to the interests of the settlers. would
lend in future ?. This measure would perhaps
ommu.w.m-mﬂuo-qm
could be done Egsing--the fear of mo% ;

dry up credit. All tnis would throw the burden
of financing m nt;lm more and more on tpo
Govt:--vhich is in mo state %o besr additional
blardens. It would I think undoubtedly 1ntensify

the political difficulties of the chtx.vmﬂln

S

the orgunised settlers. It '&h tend to t\o
t“ more -u more, to a nyu.o- which -1« 3
time ney show is not - nxm&;\a‘&‘ M

the bost development or the countryjand 1t -
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irrespective of mortgage
within the scope of the Bill?
6. The memsure, if passed, would 1
have very serious repercussions, '
to the interests of the settlers.

80 involved.:
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l
soon pass away; but what hdbo-he.n
could be done mgsini--the fear of mmé’
dry up credit. All tnis would throw the burden
of finuncing the settlers nore #na M *
Govt: --\hioh is in no state %o \.r iﬂtw
burdens. It wouldl think M nunlfy
the political difficulties of the Govt:,vis-a-vis
the orgunised settlers. It -dn to m ‘
them, more and ﬂ?, to a cyoun-u& ;45‘ ‘f
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I see no great legal objection ..l“‘
\ mpwam-mmu;ﬂ—p
invite attention to Section 7 of_the and
T Wortgage Interest Restriction Act, 1920, which, i
it will besseen, entirely wolﬂn- the cdlﬂ

3 in of mortgeges to which the Act mnu (see
m 12(4) ) except ‘in specified circumstances.

From a legal point of view the most important ;
muochouemuwa'otﬂs Y

*uu'- minute. ° The drafting is wery
, but it seems tiat the Ordinance would

¢ the enforcement of ordinary comtracts of d
. whether by means of forfeiture of  °

SNBSS TN

M glve very much helpful guidance to the-Court.

tm I suggest that a saving is required for
" J " an innocent purchaser.

" mortgages would have an adverse effect on the

| eredit of the Colony and on the confidence of

’ without any extension of the Ordinance I do not

“ .3 how a man could raise money on a second
mortgage after the Ordinance was pussed, because

: it would in practice surely be irpossible for the

only once. . . ‘

"I mgree with Mr. Flood that this does

Clause 18, I agree with Sir J. Campbell that the
Ordinance could apparently be extended by proclamation

This camnot, I think, be carried any further
before the Secretary of State returns.

In No.2, (which the Secretary of State
directed to be held over for his return) the
Governor asked for advice on two points:-

(1) whether the proposed moratorium on

investors. 1 do not see that it should affect.
the credit of the Govermment of the Colony, but I
agree with M'r. Flood and Sir John 2aripbell in
thinking that the private individual would find
it difficult to raise money in future. Even

second mortgagee to fareclose in the face of the
rights of the first mort-agee:

 Whether t own Jlabobomﬂbyﬂn
» Ordinance is to gm
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small eectien of &D
acunuo. It may ‘Yo peme
legislation %o mm o“
not nearly so ‘ourvu( l
quite possidle to M i‘!
is undoubtedly the -ll
seems to be accepted that it “ w
the Buropean farmer to keep pm *.‘
sgricultural advances, wheat and maize m
and a Land Bank, but all cuowhm
If they are in Kenys seriously
alarmed at the prospect of foreclosure or recovery

11 e

enough.

of mortgages, then I think we shall have to face

\ the situstion. As the Dominion 1.¢1M

L there is precedent for interfering with the legal
) gmunmnuwrrm:p
/, Kenys mortgagee might welcome provisiens of

‘uoh. white enabling him to retain his ohll.
n.“ prevent the dutm which would occur
if he were to enforce u- legal rights.
mt the Govermor asks for is advice as to
| effect of* hltorton-o with mo

<&

4

~

£ i 4 '

\M if the .‘“hﬂ can force Government, or persuad
Govermment, to legislate in thedr favour, they can
equally persuade Government to legislate to interfere
with the payment of interest on loans, and so forth.
or course, the two things are not really on the same
footing, but it would be hard to convince ‘the ity
that they ur. not if the idea once gained currency.
But I don't think that that is a real risk.

As regards biAding the Crown, it will be seen
from the attached note that there are procedentayboth
ways, but that the only one which binds the Crown is
New Zealand.

I think then we might inform Kenya that the
8. of 8. does not think that Kenya's credit as a
Colony would be ‘-coil by such legislation, though b
feels bound to point out that it might have awkward
results on the position of the farming co:ulmnity~

1 should they endeavour in the future to arrange ‘
mortgages, and enclose copies of the legislation in
force in New Zealand, Queensland, South Australia,

- w- (and 'an Aultrslia, for their information, ’nd say
P

| that thére is also similar lnlbheton in force in

- some of the Canadian rrounouf Wt thet thers it
_takes the form followed' p‘%qkm Australis, shat
the mortgagee has to apply to th- Court for leave
to tm%nmkd. We might also onqu!ro what the
position ll ne-ud to be as regards: f.ho payment of
| costs, and ask whether it is the intention that the
uﬂcmr seeking relief shall pay co-c; or_not,

u'uc that in any uu it 1s pruynu that the costs
‘n pmmm  low.



1. I do not think that the
jovt: of Kenya is likely to
ected by the proposed legis
might be some repereussion , as
points out; but it seems
would be important. The cmmu
our usual mdvisers in such -tm.‘m l.l,
point hcre 1s that the City u;uno-'iﬁoth
with sound Justification--that H.M.G. w -
stend behind Kenya. Everything elae 1is of very
minor importance.

. 1 smgree that this measure 18 likely to have
s very serious effect un the sources of private
eredit available to settlers. My views--aiready
explained--is that this will have serious
effects @also on the Jovt:. urlofw will -~
mean that the burden of "ecarrying" the uttli:rt
will be throwa, more and more dirgetly, on the
Govt:. This must one would think mske for
ifacreasing political t.cn;nm between the
W settlers and the Govt:. The Govt:
“w or no money¥ the demands of the

1ved largely of private croﬁt-—

ﬂ—- » gy < "

! ch-uon By the Gd¥e: with the uwpprovul

of the Leg: Council. That power can be
exercised once only:--which further complicates
aatters, bechuse the tendency, in these circum-
stapees, will presussbly be Yo f'ix u very sefe
distant date. Put cdoheretely, this rutner
unusual type of legislatidh would ostensibl,
bp-for one year,and mlfht by proclamation-be
extended to tt:.%a Jears, If we ure going on .
with the thing, I'd much rsther fix & longer
initial period ,and leave it to the orainsry
process of legislation to reseamct luter if
need be.

oe I'd sttach much more importungf o the
precedents now cited if one knew now they

had worked in practice.

The 13th: April 1434.
! /‘{4’ .
/q/ P

,.’,
-~ / B /

The ﬁcretary of Gtate discussed this

question with Sir John Maffey, Mr,Roberts-Wray and

'myself on 17th April. He ayreed with the opinions,

expressed that the revenuee of the Government of Aenya
would not be geriously affected by any legislation
‘on the lines proposed.

With regard to the principle of the
'legislation he came to the conclusion that in view
of the much more drastic provisions of the Rent
Restrictions Acts in 'me country and of the .prousionn
|of the various Dominion Enactments to which aticnuonl
'hed been drawn, thoro Q. no need to cavil at the
\punoipl.o uvolnd. more particularly as the lrlﬂ
ordinance provides that pelier could only be nvq- «:
had mainteined the um :

:
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. I agree that this measure 18 ilkely to have . need be.

. a ver, serious effect un the sources of private
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1 d=-1 t th hav ous
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effects also on the Govt:. Brief it will

The 13th: April 1434.
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mean that the burden of “"carrying" the settlers

will be throwa, more and more dirco_tu, on the P

Govt:. This must one would think make for The béretary of State discussed this

&

inorensing political tension: between the question with Sir John Maffey, Mr.Roberts-Wray and

organiged settlers and the Govt:. The Govt: myself on 17th April. He s reed with the opinionse

has little or no money: “the demands of the expressed that the revenuee of the Government of Aenya

settlers--deprived largely of private credtk--
on the Govt: will become lor,‘lm HOre egdlesent sl

- insistent. The possibilities of quite important.

would not be seriously arffected by any legislation
on the lines proposed.
¥With regard to the principle of -the

aiffisulties scen cbvicus. ‘ /1legislation he came to the conclusion that in view *‘
3. xn any reply; 1 think we must make the B by
point that the propojed legislation is tnvol.nd)

m'-.nx points cbscure. The "ordinary sale’

of the much more drastic provisions of the Rent

Restrictions Acts in thie country and of the provision

lof the various Dominion Enactments to which atte

had been dag. there was no need to cavil at the
prineiple molv“. l't. particularly as the dr‘ft
ordinance provt“. Ilnt qncr could onl.v h um
had mainteiel the Security
ut all the covenants ~




good and m‘
that the Court &h
relief against,

to give him some
actions on the part of the

mortgagee. - 2 ”

He agreed that the OUrdinance would have
to apply to the Crown lM that it would bf necesgary
to exempt from its operations ordinary sales and
contracts of sale. s

It was pointed out by Mr.Roberts-Wray
that the Ordinance was somewhat lnwlﬂ'in its

. wording and intention, and 1t was m‘rﬂl{ ‘nu]cn.
that when it ceme to be introduced into Co\héii
1t would have—to~me consillerably medified.

Draft despatch hereﬂt'h for comson.

et

e "y

| * In the course of the uacnutou on th
| 17¢h of Kpril, the Sechetary of State 1ntimated |
that l. :ould 1ike the precise details of the

m. of tho Rent un‘olortngo Interest

s
Py

AN
-1

-

‘ Mm the principal money so long as intérest ‘
at the permitted rate 18 not more than 21 days 1‘u' I
arrear, the covenants by the mortgagor (other than
the cov:mts for the repsyment of the principal »ﬁcﬁy
are performed and the mortgagor keeps the property u@
a proper state .of repsir and pafs all interest and
instalmefits of principal recoverable under ot
encumbrance .
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I have dlscussed this with Mr,
Robvertes-Wray, end I think Section 6(4) is ‘
all right. The effect of .it {8 this. The
mortgagor makes an application to the Court,

.
hen the mortgagee may not do enything -

o

':x"r:,': ae the Court may direct - until
applieation ie withdrawn, in

whi case, f couree, they revert ",a the

poeition thatl they were 1 eifore any

applicationmes made, or
-

2) the Court disposes of the
application either by rejecting it altogether,

in which case again they revert to the gtatus

some order, in which

ca both parties are ound by the terms of
that order an an only proceeéd in accordance

i{r. Roberts-Wray agrees that

poesible interpretation and tihat
the Court would probably edopt it if any )

argument took place as to the preciae

inteption of. Section 6(4).

Whereforgsignity non-disallowance 1f.

). t,w, Fleod

qdo.gg.w.& bim

mv/( LK&*‘/o» .  — 6'{3 :
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ey .
L. I haye discussed this with r.
Robarte-¥ray, and I tnink Section 6(4) is ‘

C 0 sl right. The effect of it s this. The
mortgagor makes an applicetion to the Court,
e . ’tlun the mortgagee may not do anything -
except as the Court may direct - until
(1) the applieation ie withdrawn, .
nich case, of couree, they revert to the
poeition that they were in belore an
.};pluuuon wes made, (_a_r
(2) the Court disposes of the
application either by rejecting it altogsetner,
in which case again they revert to the gtatu:
quo ante, or by meking some order, in wnich
——— case both parties are bound by the terma O
hat order and can only proceed in ac ordanc
therewith. {r. Roberts-Wray agrees t 2t
this is a posesible {nterpretation and that

the Court would bably asdopt it 1iI

argument took place as to the precis
inteation of.Section 6(4).

Yhereforgsignily non-disallowance 1f.

) t.w, Floed
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THE SECRETARIAT,
< NairOBI,
KENYA.

A

9. ssprmarr, 1934.

ihe Acting volonial Seeretary ot the -
Golony and Protectorste of Aenya presents his
compliments to the Under wecretary of otate for
the Colonies and with reference to aenya
Gontidential despateh Ko. 130 of the 6th
September has the honour to tranemit twelve
Printed coples of @rdinance ko, XXXV of 1934
entitled "An Urdinance to give surther Fowers
to the Supreme .Lourt with Respect to the necovery
Of Mcney Cecured by Mortgages or Lhargee and

Similar satters”,
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THE BECRETARIAT,
NaIrOBI,
KeENYA.

"R, 1934,

The Acting volonial Secretary ot the
Colony and Proteectorate of aAenya presents his
compliments to the Under wecretary of otate for
the Colonies and with reference to aenya
Gontidential despatch Ko. 130 or the 6th
September has the honour to transmi: twelve
printed copies of @rdinance Mo, AXXV ot 1934
entitled "An Urdinance to give rurther Fowers
to the Supreme Lourt with Respect to tne Hecovery
of Money Cecured vy Mortgages or uharges and

Similar satters”,



No. XXXV, 1934

@olony and Protectorate of Kenpa.

IN THE TWENTY-FIFTH YEAK OF THE KEIGN OF
HIS MAJESTY KING GEORGE V.
JOSBEPH ALOYSIUS BYRNE, GCMG. KBE, CB,

Governor

Assented to in His Majesty's
name this 2 17 day of - Ynlf
1934

® BYR!
Governor

AN ORDINANCE TO GIVE FURTHER POWERS

TO THE SUPREME COURT WITH RESPECT TO

THE RECOVERY OF MONEY SECURED BY

MORTGAGES OR CHARGES AND SIMILAR
MATTERS




ORDINANCE No. XXXV of 1834
)

An Ordinance to Give Further Powers to theé
Supreme Court with respect to the Recovery
of Money secured by Mortgages or Charges
and Similar Matters.
ENACTED by the Governor of the Colony of Kenvi. w
the advice and consent of the Legislative Couneil ther
we follows
1. This Ordinance may be cited as the Agricultural Short tide
Mortgagors” Liehef Ordinance, 1934
2. In this Ordinance, unless the context otherwise Interpreta.
requires v
“wstrument’ means any document evidencing any mort
gage, or agreement of sale or purchase in respect of or affectir
immovahle property

‘morlgage  miea iy deed . memorandum of mortgage
nstrabident, or agrecment whereby security for payment o
mogey b granted over unmovable property or any interest
thereln, wnd wcludes an agreement f(or sale and purchase of
immovable property where payment of the unpad purchase

money and nterest thereor secured on such property and
age by deposit of title deeds
duration of the mortgage 1«

alwo inecludes an equitable mortygs
}

and any document by which t
extended or by which any

wovision of the mortgage 1= varied

“'mortgagor " mean~ a person liable under the provimons
of an instrument, and mcludes any person who has guaranteed
the performance by the morigagor of any covenant, condition
or agreement expressed or wmphied in the instrument, whether
such guarantee 1s xpressed in the instrument or in any other
document, and ulso includes any person against whom a mort
gagor has a legal or equitable night of indemnity in respect of
any liabilities under the ipstrument ;
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Ordinance
A

No. 84 of
1930,

inance

to

2z
Amlq”;'ld'd . 1984
v A A OB YT a0
‘mortgagee’’ means the person entitled to the benefit of
the security of the whose
powers are Nmmﬂ

. -~ e i
“peincipal maney” icludes money which by the
terms of any instrument is b-*.ww—
ments with or without interest payments added thereto or com-
hined therewith, but does not include money payable as rent.

3. (1) The Crown shall be bound by the provisions of this
Ordinance, and the word “'person’’ where used in this Ordin-
anee shall include the Crown.

(2) This Ordinance shall not tpply to—

. i)

!

(4] any instrument

.-mmpodoruudmnlylwthmd
agriculture, which urm-h_.ulcnh.mdthn

Ordinance be d d to € g and stock
rasing ;

(b) money payable wrespect of preiiiums of insurance
or taxes or arrears of taxes, including arrears which

after the of this Ordi :

() simple interest or money payable in respect of interest
or arrears of interest which may under the terms of
any instrument be payable under a plan by which
interest and principal payments are combined, or
if in arrears be capitalized or added to or form part
o the principal money payable thereunder, and
whotbcth.mi-pnynblxbolmudhrlbe

of this Ordi : :

(d) any nstrument affecting” immovable p;-operty situate
outside the Colony ;

(e) any instrument affecting immovable property made or

ted after the of this Ordi
‘.’l'he,." of this Ordi shall apply to an
t under the Chattels Transfer Ordi 1030, given

mthe-cuntydmdodmdoth-dw
uﬂuhmdhﬂqmuﬂ-ﬂmt

were an affecting i property.

8. () N b the
Hrunsfer of Property Act, 1882, n.nhdwuntum,,u
Mpﬂhh-fdhownﬁbmwm
tha-()rdmnnco.pplmunyahnm— ’
(@) to g in pect of property which the
nwrmhunbsndoned)mypﬂmd-k rescis-
sion, or entry into possession conferred by any such
mortgage or by statute ; or

(b) 10 1ssue or 1o be concerned w the wsve of any process
of .execution in pursuance of any judgment, decree
or order of any court in its civil jurisdiction obtained
against the mortgagor after the mmt of
this Ordinance in respect of any
or agreement expressed or implied in the maw:«e
or to continue or to be concerned in the continuance
of any such process of execution ;

(¢) to file s bankruptcy petifion against the mortgagor in
respect of any debt arising out of any covenant, .
condition or agreement expressed or implied in the
mortgage,

otherwise than subject to and in accordance with the provisions
of this Ordinance

(2) For tlie purposes of this Ordinance, the exercise of &
power of sale shall be deemed to be completed when the vendor
becomes bound by an agreement or contract of sale, and the
opus of proving that any immovable property has been
abandoned by a mortgagor shall rest upon the mortgagee

6. (1) A mortgagee before proceeding to do any such act Netice by
or exercise any such power as is defined n the last preceding i
section shall give to the notice in writing of his exercise
intention to do such act or exercise such power L

(24) Buch notice shall contain an address for service, and
shall be signed by the mortyagee, or by some duly suthorized
attorney or agent of the mortgagee, and shall be deemed to be
duly given |ldel|vcad|ohw;;-n.ny or if posted
by reg letter addressed to the mortgagor st his last
known place of abode in the Colony. A notice so posted shall
be deemed to have been given seven days after the time when
the registered letter would be delivered in the ordinary course
of post.

et g Rt el sk b | y——
N
3
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Agricultural Mortgagors' Relief 1984
§ P91
mortgagee’ means the person entitled to the benefit of
the security of the instrument, and includes | ‘whose

powers are restrict the provisions of this o'}

“principal money'’ mcludes principal money “‘]‘h B
terms of any instrument is payable in ope sum or by instal-
ments with or without interest payments added thereto or com-
bined therewith, but does not include money paysble as rent.

3. (1) The Crown shall be bound by the provisions of this
Ordinance, and the word “'person’’ where used in this Ordin-
anee shall include the Crown.

(2) This Ordinance shall not apply to—

(@) any nstrument affecting immovable property which
18 not occupied or used mainly for the purposes of
agriculture, which term shall for the purposes of this
Ordinance be deemed to include grazing and stock

raising ;

(b) money payable o respect of premiums~of-msurance
or taxes or arrears of taxes, including arrears which
may under sny nstrument be capitalized or added
to or form part of the principal money payable there-
under,"ind whether the same is payable before or
ufter the of this Ordi .

(¢) simple interest or money payable in respect of interest
or arrears of interest which may under the terms of
any instrument be payable under & plan by which
interest and principal payments are combined, or
il in arrears be capitalized or added to or form part
of the principal mou®y payable thereunder, and
whether the same is payable before or after the

of this Ordi 3 coe

(d) any instrument affecting immovable property situate
outside the Colony ;

(e) any instrument affecting immovable property made or
ted after the of this Ordi

4. The provisions of this Ordinance shall apply to an
instrument under the Chattels Transfer Ordi , 1930, given
on the security of crops, stock and other chattels normally
used in the course of farming operations as if such instrument
were an instrument affecting immovable property.

*

J
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5. (1) Notwithstanding the pr of the Indian
Kransfer of Property Act, 1882, as applied, to the Colony, 1
shall pot be lawful for » mortgagee under » mortgage to which
this Ordinance applies or any other person—

(@) to exercise (except in respect of property which the
mortgagor has abandoned) any power of sale. rescis
sion, or entry into possession conferred by any suct
mortgage or by statute ; or

(b) to 1ssue or o be concerned 1n the wwsve of any process
of execution i pursuance of any judgment, decree
or order of any court in its civil junsdiction obtained
against the mortgagor after the commencement of
this Ordinance in respect of any covenant, condition
or agreement expressed or imphed in the mortgage
or to continue or to be concerned in the continuance
of any such process of execution ;

(e) to file & bankruptcy petition against the mortgagor in
respect of any debt arising out of any covenant
condition or agreement expressed or implied in the
mortgage

otherwise than subject to and in accordance with the provisions
of this Ordinance

(2) For thie purposes of this Ordinance, the exercise of «
power of sale shall be deemed to be completed when the vendor
becomes bound by an agreement or contract of sale, and the
onus of proving that any immovable property has bee:
abandoned by a mortgagor shall rest upon the mortgagee

6. (1) A mortgagee before proceeding to do any such act
or exercise any such power as is defined in the last preceding
section shall give to the mortgagor notice in writing of hi<
intention to do such act or exercise such power

(4) Buch notice shall contain an address for service, and
shall be signed by the mortgagee, or by some duly authorzed
attorney or agent of the mortgagee, and shall be deemed to be
duly given if delivered to the mortgagor personally, or if posted
by registered letter addressed to the mortgagor at his last
known place of abode in the Colony. A notice so posted shall
be deemed to have been given seven days after the time when
the registered letter would' be delivered in the ordinary course
of post

No. XXXV

Prohibition

Notice by
mortgagee of
intention te
oxercise
powers

\4
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(3 H the mortgagor does not within ome month after the
qving d such notice m..h“h‘

45 heremafter provided, and- serve &

on the mortgagee, and on the s, the mort.

uagee may on the expiration of the ‘month proceed to do
s aforesaid.

such act or exercise such powers

(4) 1f the mortgagor makes such applicstion and serves
\ copy lhuﬂnnmﬁm“ﬁoumm
xlnmnhdlmdo‘ucmu'-,-n‘m
unm-whspﬂmwnhuh-'n&unchh-dw
Mby&h&m(mn,dmhn*wudm
accordance with any order made by the Supreme Court as
hereinafter provided.

mortgagee and on the Rm;d Titles.
2) An application under this Ord
and disposed of by & Judge in Chambers.

(3) The Judge may give directions as to the serviee of
notice of the hearing of the application upon any person whom
‘.edeemusmpe:pnnywtb-mdinp.mdmym
the hearing for that purpose, or he may, if he considers that
wervice of the notice would occasion useless or un
“xpense or delay, dispense with service of notice of the appli-
tation upon any party who appears to have abandoned his
interest in the immovable property.

(4) No“appeal shall lie from any order made under this

Ordinance. »

3 may be made to

8. () In determining whether relief against the doing of
lnywlur&heexmd.nypowmu-lmuibvm
mortgagee shall be granted to mortgagor, the Supreme
Court shall take into consideration— .

1a):hechadtheumh-nceo(ummm.upon

mmqn-wyumwm.m;

(b) the inability of the mortgagor to redeem the, property

»

b
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(@) |hwmd&mumdmy breaches
by hum of she covenants of the mortgage ;

(d) any hardship that would be inflicted on the mortgagee
b,mmmdmwu-mm»
mortgagor by the enfdrcement thereof ;

(¢) the extent to which any default by the mortgagor has
been caused by any ic or fi ial condit
affecting trade or industry in the Colony ;

/' whether any relief granted by the court pursuant to
this Ordinance would be reasonably likely to enable
the mortgagor, having regard to his circumstances
and the conditions mentioned in the last preceding
paragraph, to meet his labilities under the mortgage
within such time as the court deems reasonable

(g) any other relevant consideration

() I the court, bewmng satsfied regarding the matters Nature of

mentioned in the first sub-section of this section and, having :‘.‘;’ :“
regard Lo all other relevant conmderations is of opinion that granted by
rehel should be granted to the mortgagor, it may, in its U
absolute discretion, order that the mortgagee shall not, before

a date specified in such order (being not later than twelve

months after the date of the mortgagor's application for relief),

do any act or exercise uny power mentioned in section 5 of

this Ordinance

No. XXXV

Provided that me such order shall operate to postpone the
exercise of any right or remedy to a date subsequent to the
expiry of this Ordinance.

8. Subject to the provisions of this Ordinance, the order Scope of
may be upon such terms, conditions and limitations, including ler
the ziving of any undertaking, the depositing in court or other-
wise of any security, the appointment of a receiver. the grant-
ing of an injunction, and the reservation of leave to apply to
vary the same as the Judgze may deeni proper

10. (1) Every order of the court made under this Ordin- Registration
m“hwwm'nmammmkngmmol:‘:r‘
Titles within seven days of the making of the order and no fee )
shall be chargeable in respect of such registration.

(2) The Registrar of Titles shall cause a register to be
kept containing the particulars of all orders so registered and
mhrthﬂ,ddlwhﬁn-.hmnhm
tion by any person without fee. N
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to mortgage
debt.

Order at trial.

i
i
!.
|

mm-nvﬁ“&“h
date on which such interest becomes due,,
such order shall thereupon become null and void and the mort-
gngee may take action for the recovery of the
und interest due in such manner as he may Bt and
do such acts and exercise such powers as he might have
or exercised if this Ordinance had never been

been passed.

12. Notwithstanding the provisions of section
and section 8 of this Ordinance it shall be for
in any case in which it is satisfied that
reserved by any instrument has not been
has been paid at a rate which in all the
case the court deems torbeseasonable, in any
less than hnuthru--—nltytht“

§is

it
%i;'!!_f‘é

uhowvmt--ndmdhﬂm" been other-
wise observed, to order that the amount due and unpaid in
,»wyinwh“d»hwc*m.
and the amount so added be deemed to be part of pnnnpd

mofiey shall carry interest as from the
w.ddq":?unnum&htbm

38, Io any proceedings under this Ordinance no order
shall be made for the payment of costs by & mortgagee unless
hemammnmnmu-mhmdm-m

e been for the parpose of causing delay or has in any
otllrnlpactbunvunm.

S
i
iE
H
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18. Proceedings under this Ordinance shall, so far as not Procedure
expressly providedy for by this Ordinance, be conducted in
sccordance with the ordinary practice of the Supreme Court in
dealing with such matters.

17. Every decree, judgment. or order, foreclosure or .;-::"‘" “n
forfeiture, made, declared or taken advantage of, distress of Ordinance.
levied, possession taken or sale by a mortgagee made in con-
travention of this Ordinance or of any order made thersunder
shall be absolutely null and yoid

18. This Ordinance shall continue in force until the ‘""’"“"" of
Irdinance.

thirty-first day of December One thousand nine hundred and
thirty-six and shall then expire.

Passed in the Legslative Council the first day of August,
in the yéar of Our Lord one thousand nine hundred and thirty-
four.

This printed umpression has been carefully compared by
me with the Bill which passed the Legislative Council and is
d for hentication and assent as a true and correct

mpy of the said Bill.

-

J. F. ©. TROUGHTON

Acting Clerk of the Legislative Council

i . w’
PRINTED BY THE GOVERNMENT PRINTER, NAIRONI v




“

Order at trial.
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Sditional.
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1. When an order postponing the exercise of any right

mmdyhh-—l--hqdh.m”
- " < ar "

of this Ord and the mard

to pay interest on or within forty-two days after the
date on which such interest becomes due,
such order shall thereupon become null and void and the mort-
gagee may take action for the recovery of the principal sum
and interest due in such manner as e may think fit and may
do such acts and exercise such powers as he might have done
or exercised if this Ordinance had never been passed.

12. Notwithstanding the provisions of secti
and seetion 8 of this Ordinande it shall be lawful for
in any ease n which it is satisfied that, although
reserved by any instrument has not been paid in full
has beent paid at & rate which in all the
ease the court deems to be reasonable, not i
less than half the rate reserved by the i
the covenants and provisions of the mortgage
wise observed, to order that the amount due
xﬂptddinwrahwb‘&lmm
and the amount so added be deemed to be part of the
mehey shall carry interest as from the dste of i
msﬁﬂﬂnn!emﬁh\hm.

48, lo any proceedings under this Ordinance no order

.isi‘ :
szié&igni&

the c certifies that in its opinion the conduct of the mart-
gagee has been for the purpose of causing delay of has in any
other respect been vexatious.

7
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16. Proceedings under this Ordinance shall, so far as not
expressly provided for by this Ordinance, be conducted in
sccordance with the ordinary practice of the Supreme Court in
dealing with such matters.

17. FEvery decree, judgment. or order, foreclosure or
forfeiture, made, declared or taken advantage of, distress
levied, possession taken or sale by & mortgagee made in con-
travention of this Ordinance or of any order made thereunder
shall be absolutely null and void

18. This Ordinance shall continue in force until the
thirty-first day of December One thousand nine hundred and
thirty-six and shall then expire.

Passed in the Legslative Council the first day of August,
mn the year of Our Lord one thousand nine hundred and thirty
four.

This printed uupression has been carefully compared by
me with the Bill which passed the Legislative Council and is
presented for authentication and assent as a true and correct
copy of the said Bill

J. F. ©. TROUGHTON

Aeting Clerk of the Legislatioe Council

‘

PRINTED BY THE GOVERNMENT PRINTER, NAIROBY
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Procedure

Effect of
contravention
of Ordinance

Duration of
Ordinance




GOVERNMENT Hd’uss/

NAIROBI,
\ KENYA

'23527“ S ‘//
SEPTEMBER, 1934,
0. O-

8ir,

.
With retference to your Confidential despatch

Nos2 of the 9th kay I have the honour to submit two-we

authenticated coples of Urdinance sno, AXXV or 1934

5
entitled An Urdinance to give Further Fowers to the
Bupreme vourt witn nespect to the necovery of money
Secured by wmortgages or Charges and Similar udatters,
which passed its tnird reading in the Legislative
Gouncil on the lst August, 1934 and was assented to
in His kajesty’s name on the 27tn August, togetner
with the Legal neport im duplicate, a Comparative
Table in duplicate and a ¢gpy or the oill showing in
red ink wnere the Urdinamce deviates rrom the o1ll

sent to you with Kenya uvonfidential desgpateh so. 7

orf the 12th January, 1934,

AL/J' Twelve printed coples of the Urdinance are being
despatched under separate cover.

2. .ihe minor smendments suggested im para-
graphs 5 and ’ of your despatch under rererence have
been ineluded in tne Urdinance and section 18 rollows

NeosZ. paragraph 9 of your despatch by making the Urdinance
S expire on the 3lst or Legember 1936.{ in order to
afford to innocent purchasers the protection suggest-
_ ed in paragraph 8 of your despatch, section 6(3)
provides ror notice or application for relier to be
1 < e given to tne Aegistrar of Titles and Ior subsequent

Gourt orders to

bl .

uWﬁim&

ihe ...




Se ihe pointe raided in paragraph 7 of
your despateh have been met Dy substituting rox;
the former Clause 8 of thne oill, a clause modelled
on section 7 or the Queensland kortgagors’ Relief
Act, 1951,

, 4 in order to comply with the suggestions
containea in paragreph 4 of your despatch, Glause
5 of the 511l has been omitted and part of SeéW¥ion
4 of the (ueensland inactment or 1931 has been
substituted instead, 1he very wide deiinition of
*{mmovable property” whicn appeared in the original
Aln bas also been iolotod as there is already a
definition in the Interpretation and General
Clauses OUrdinance.

[- 98 Section 3(2)(a) has been altered to
include grazing and stock-raising in the temrm
vagriculture® and Clause 3(2)(d) referring
-pootnnn:'to property in Municipalities or Town~
ships has been deleted,

I have the honour to be,
gir,

Your most obedient, hum servant,
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COLONY AND PROTECTORATE OF KENYA

A BILL TO GIVE FURTHER POWERS TO THE’
SUPREME COURT WITH RESPECT TO THE
RECOVERY OF MONEY SECURED BY
MORTGAGES OR CHARGES AND SIMILAR
MATTERS

1005 =75 CC.~10.7-4

PRINTED BT THE GOVERNMENT PRINTRER, NAIROS!



A to Give Further Powers to the Supreme
with respect to the Recovery of Money
secured by Mortgages or Charges and Similar

BE IT ENACTED by the Governor of the Colony of
Kenya, with the advice and consent of the Iqﬁﬁn Council
thereof, as follows :—

L This Ordinance may be cited as the Agricultural
Mortgugors' Relief Ordinance, 1934.

2. In this Ordinance, unless the context otherwise
requires—
“‘instrument’’ weans any document evidencing any mort-

Ww n respect of or affecting
abie property ; '

Mhn.hplu,'“ rightd demmnity in respect of

Wb

Short title

Interprota.
tion.




Appheation
of Ordinance

-h_*l-hud

‘wortgugee”’
the security of the and includes '-u-vh-
powers are by m‘“

“principal money'’ includes principal money which by the
terms of any ipstrument is payable in.one sum or by instal-
ments with or without interest payments added thereto or com-
bined therewith, but does net include money payable as rent.

8. (1) ‘Lhe Crown shall be bound by the provisions of this
Ordinance, and the word ““person’’ where used in this Ordin-
ance shall include the Crown.
(2) Tlus Ordinance shall not apply to— .
(a) any igstruuept affecting immovable property which
15 not occupied or used mainly for the purposes of
agnculture, which term shall for
Mﬁr_mm
ulun' H l

() money payable in respect of premiums of insurance
or taxes or Wfféar® ol taxes, ingluding arrears which
may under any ipstrumefyt be capitalized or added
1o or form part of the principal money payable there-

under, and whether the same is payable before or
after the comfn of this Ordi ;

(¢} sunple interest or money payable in respect of interest
“or arrears of interest which may under the terms of
any instrument be payable under a plan by which
interest and principal payments are combined, or
if in arrears be capitalized or added to or form part

o, of the principal money payable thereunder, and
whether the same is payable before or after the

7 gwmmtdthh()ﬂl".m~
(d) any nstrument affecting immovable property situate
outside the Colony ;
(¢) any nstrument affecting i bl wade or
created after the ‘dh““" .
4. mmummu h-
instrument under the Chattels Transf
n the -ecuntydu* Aﬂ*“
used in the course of farming a8 if such

-mumtmm’“

3
5. Notwithstanding the provisions of the Indian
luﬂcdhﬁn‘yw 1882, utnhlltollm(okmy,u_

(@) to_exercise (except 10 respect of property which the
Ww

. or entry into possession conferred by any such
or by statute ; or

(b) to wsue or to be concerned in the issue of an
- T :

of any such process of execution ;

(¢) to file a bankruptcy petition against the mortgagor in
respect of any debt,arising out of any covenant,
condition or agreement expressed or implied in the

' e,
otherwise than mf; 't to and 1n accordance with the prov s
of this Ordinance.

(2) For the purposes of this Ordinance, the exercise of a
power of sale shall be deemed to be coiipleted when the vendor
becomes bound by an agreement or contract of sale, and the
onus of proving that any immovable property has been
abandoned by n mortgugor shall rest upon the mortgagee.

6. (1) A wortgagee before proceeding to do any such aet
or exercise any such power as is defined in the last preceding
section shall give to the mortgagor notice in writing of his
intention to do such act or exercise such power

(2 Such notice shall contain an address for service, and
shall be signed by the mortgagee, or by some duly suthorized
attorney or agent of the mortgagee, and shall be deemed to be
dﬂypmddduvudwﬂnmmny or if posted
by reyi d letter add to the mortgagor at his last
known place of abode in the Colony. A notice so posted shall
be deemed to have been given seven days after the time when
the registered letter would be delivered in the ordinary course
of post.

Prohibition.

Notice by
intention to

exercise
powers,




worlgagee  means the person entitled to the benefit of ,
the security of the instrumegt, and includes
powers are restricted by the provisions of ::&-
“principsl money ’ includes principal money which by the
terms of any ipstrument is payable in one sum or by instal-
ments with or without interest payments added thereto or com-
bined therewith, but does not include money payable as rent.

Application 3. () The Crowgy shall be bouid by the provisions of this
of Ordinance.  ()rdinance, and the word “'person’’ where used in this Ordin-
ance shall include the Crown.
(2) This Ordinance shall not apply to—
(@) any igstruunept affecting immovable property which
15 not occupied or used mainly for the purposes of
sgriculture, which term shall for the purposes of this
Ordinance be deemed to nclude grazing and stock
Famang )
by woney payable in respect of premiums of insurance
or taxes or wrrears of taxes, including #Tre-which

10 or form part of the principal money payable there-
under, gnd wimh«ih-nenpynﬂlb*.w

) after the c it of this Ordinah
'; (c) sunplg interest or money payable in respect of interest
“y or arrears of interest which may under the terms of

any wstrument be payable utder a plan by which
interest and principal payments are combined, or
if in arrears be capitalized or added to or form part
of the principal payable w and
whether the same is plyable before or after the

@ of this Ordinance ;
() -ny nstrument affecting immovable property situate
the Colony ;

(e) any instrument aff i bl made or
- created after the commencement of this Ordinance.

wiay under any wstrument be capitalised or added

L]

.
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5. (1) Notwithstanding the provisions of the Indiau Prohibition

Tnﬂnu(!’my-tyhcl 1882, us applied to the Colony, it
not _be to which
or_any other

(@) to_exercise (except in respect of property wlud the
Eiww_m_w
, or entry into possession conferred by any such

or by statute ; or

(b) to issue or to be concerned in the issue of an,
WW_M
or_order of any court in its civil | iction obtained

qunlt the umdwr the cominencement ol

of any such process d’ execution ;

() to file a bankruptcy petition against the mortgagor in
respect of any debt,arising out of any covenunt,
cpg)dmon or agreement expressed or implied in the

Mumeﬂ to and 1n accordance with the provisions
of this Ordinance.

(2) For the purposes of this Ordinance, the exercise of a
power of sale shall be deemed to be completed when the vendor
becomes bound by an agreement or contract of sale, and the
ohus of proving that sny immovable property has been
abandoned by a mortgagor shall rest upon the mortgagee.

6. (1) A wortgagee before proceeding to do any such act Notice by ,
or exercise any such power as is defined in the last preceding :::...im u','
section shall give to the mortgagor notice in writing of his exercise

intention to do such act or exercise such power powere
(2) Sach notice shall contain an address for service, and

shall be signed by the mortgagee, or by some duly authorized

attorney or agent of the mortgagee, and shall be debmed to be

duly given if delivered to the mortgagor pérsonally, or if posted

by stered letter add d to the mortgagor at his last

known place of abode in the Colony. A notice so posted shall

be deemed 1o have been given seven days after the time when

the registered letter would be delivered in the ordinary course

of post.

g e

e -
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(2) An upplw-lw&'&m-yhmdew
and disposed of by a Judge in Chambers,”

(3) The Judge may give m-b‘ service of
..mmamwdm.m“mmm

lie deems u preper party to the pr di and may adj
the hearing for that purpose, whmy.lhua

we of the notice
ex or with service of noti “appli-

cation | any party wl to
mtu_wmnmm

4) !o appeal shall lie from lny order made under this
Ordinance. .

8. (1) 1n_dete

o

within such tine as court deems WNG

(g) wny other relevant ﬂE

(2 M the court, being satisfied regarding the matters Nature of
mentioned in the first sub-section of this section and, having "“.';' that
regard to all other relevant copsiderations is elr_oe_g that granted by
relief should be granted to the mortgagor, may, o its U7
shsolutg discretion, order that the mortgagee shall not, before
» date specified in such order (Being not later than twelve
months after the date of the mortgagor's application for relief),
do any act or exercise any power mentioned in section 5 of
this Ordinance

Provided that no such order shall operate to postpone the
exercise of any right or remedy to a date subsequent to’the
expiry of this Ordinance.

9. Subject to the provisions of this Ordinance, the order Scope of
may be upon such terms, conditions and limitations, including "
the giving of any undertaking, the depositing in court or other-
wise of any security, the appointment of » receiver, the grant-

‘ing of an injunction, and the reservation of leave to apply to
vary the same as the Judge may deem proper

10. (1) Every order of the court made under this Ordin-

Registration
suce aballbe cegisiored by the mortzagor with the Hegatrar o with the Registrar of of Sourt
Titles within seven days of nnhng of the order

chargeable in respect ' .

(3) The Registrar of Titles shall cause a to_be
= i

ble times, be open to inspec-

tion by any person without fee.
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(3) If the mortgagor does not within one .

ziving of such notice apply to the Supreme
ax hereinafter provided, and serve a copy of

on the mortgagee,
o v«mnyonﬂxeaxpnnuondlho-ﬂ
-mhma such as id

(4) If the mortgagor makes such application and serves

v subject i
accordance with any orde mnde by the Supreme Court as
hereinafter provided.

7. (1) An application by a mortgagor under this Ordinance
~hall be by motion on notice supported

(2) An application under this Ordmnna may bermade to
and disposed of by a Judge in Chambers.

(3) The Judge may give directions as to the service of
notice of the hearingof the application upon any ” whom
lie deems u preper party o the pr and may
the hearing for purmorhomy,llh

ice of the notice would

(4) No appeal shall lie from n' order made under this
Ordinance. .

mwlm by enforcement thereof ;
() the extent to which any defsult by the mortgagor has
o by sny economic or lnnncnl conditions
f* whether any relief granted by the court nt_to
this
the m

inance would be reason: to_enable

within such tilne as court deems nuomhle
i aa ‘——m, eler oot o
(D) M the court, being stisfied regarding the matiers Nature of
mentioned in the first subsection of this section and, having ”""’" ::“'
regard (o all other relevant eonsiderations is of opunion that granted hy

conrt

rehief should be granted to the mortgagor, it may, in its
absolute discretion, order that the mortgagee shall not. before
n date specified in such order (Being not later than twelve
months after the date of the mortgagor's application for reliel),
do any act or exercise uny power mentioned in section 5 of

this Ordinance

Provided that no such order shall operate to postpone the
exercise of any right or remedy to a date subsequent to’the
expiry of this Ordinance

9. Subject to the provisions of this Ordinance, the order Scope of
may be npon such terms, conditions and limitations, including rder.
the giving of any undertaking, the depositing in court or other-
wise of any security, the appointment of a receiver, the grant-
ing of an injunction, and the reservation of leave to apply 10
vary the same as the Judge may deem proper

10. (1) Every order of the court made under this Ordin- R.'...,.‘...,.
Mﬂw,umuw_wh-_'ﬂﬂ}nr_é o ears
Titles ?E seven days of the making of the order and no fee

& in respect of sucli registration.

(2) The l(qutr-r of Titles shall cause a register to be
cont \l} %0 and
shall, at all reasonable times, be open to inspec-

tion by any person without fee.




Order
granting
relief to be

Tails to

register or
pay interest

[

Order at trial.

14. Where a suit, action or okher has been
taken in court on any nt, then upop the trial of any
issue arising in the or proceedings, the trial Judge,
whether an has or has not been made under this
Ordinance, may make an order as provided for under this
Ordinance. - o

7

18. Proceedings umder this Ordinance shall, so [ar ux not
expressly provided for by this Ordinance, be conducted in
accordance with the ordinary practice of the Bupreme Court in
dealing with such gpatters

17. Every decree, judgment, or order, foreclosure or
forfeiture, made, declared or taken advantage of, distress
levied, possession taken or sale by a mortgagee made in con-
travention of this Ordinance ar 1’:’9" order made thereunder
shall be absolutely null and Ao /

+

18. This Ordinance dhall o in force unul the
thirty-first day of Decem otgand nine hundred and
thirty-six wnd shall then ex .

OBJECTS AND REASONS
This Bill is designed, in view of the present financial
circamstances of the Colony, W protect the interests of and to
afford reasonable security of tenure to the agricultural com-
munity in Kenya

A Conunittee was appointed in 1933 to consider what legis-
lative mieasures, if any, were necessary for this purpose. The
Bill, which follows similar legislation in other parts of the
Empire, 15 founded on the Committee’s report and on the
recommendations of the Secretary of State.

The wain provisions of the Bill ensure that the holder
of a mortgage on agricultural praperty shall not forecldse or
take action for recovery without first giving notice to the mort-
yagor. The mortgagor upot-receipt of such notice is enabled
to apply to the court for relief

3
No expenditure of public moneys will be mvolved if the
provisions of this Bill become law .

Procedure

Effect of
vontravention
of Ordinance

Duration of
Ordinance

axlias Tan 2o




Order at trial.

11. When an order postponing the 4 gt
or rewedy has been mude under any of w
of this Ordinance und the mortgagor— ; —_—

]
(b) during the time ! mﬁﬁ:ﬂ-
to pay interest on or E the

date on which such interest

o

terest due in such

1 u never

18. Notwi the provisions of section 3 (2) (e
and section 8 of this Ord it shall be lawful for the court,
in any case in which it is satisfied that, although the interest
reserved by any i has not been paid in full, interest

Las been paid at » rate in all the circumstances of the
case the court deenis to be reasonable, not in any case being
k-:muhmmnuhm
the covenants and provisions of the

wise observed, to order that the n
respect of interest be ndded to the
and the addéd be deer !
movey and shall carry interest ws _:" being
»o added at the rate reserved under the i .

18. ln any proceedings under this Ordinance no order
shall be made for the payment of costs by s mortgagee unless
the court certifies that in its opinion the conduet of the mort-
gagee las been for the purpose of causing delay or has in any
other respect been vexatious. s #

14. Where a suit, action or other proceeding has

taken in court bn any i then upon the of any
whether an application has or has not been made under
Ordinance, may make an order as provided for under this
Ordinance. g

5

16, ““The powers coulerred Ordinance shall be in
s b a o -4 au_vg--d“u

other powers of the court or

7

16. Proceedings under this Ordinance shall, go [ar ws not
expressly provided for by this Ordinance, be conducted in
accordance with the ordinary practice of the Bupreme Court in
dealing with such matters

.

17. FEvery decree, judgment, or order, foreclosure or
forfeiture, made, declared or taken advantage of, distress
levied, possession taken or sale by a mortgagee made in con
travention of this Ordinance ar of pny order made thereunder
shall be absolutely null angd Auid:

18. Thix Ordinance shall ¢ n force unul the
thirty-first day ul.liwvmb&';( obwand nine hundred and

thirty-six_and shall then ex .

OBJECTS AND REASONS
This Bill is designed, i view of the present financial
circamstances of the Colony . to protect the interests of and to
ufford remsonable security of tenure to the agricultural com
munity in Kenya

A Commuittee was appointed in 1933 to consider what legis-
lative measures, if uny, were necessary for this purpose. The
Bill, which follows similar legislation in other parts of the
Empire, 1s founded on the Commitiee’s report and on the
recommendations of the Secretary of State.

The main provisions of the Lill ensure that the holder
of a mortgage on agricultural property shall not foreclose or
take action for recovery without first giving notice to the mot-
yagor. The mortgagor upon-receipt of such notice is enabled
to apply to the court (orngcl

No expenditure of public moneys will be mvolved if the
provisions of this Bill become law .

Procedure

Effect of
contravention
of Ordinance

Duration of
Ordinance



THE AGRICULTURAL MORTOAGORS' RELIEF BILL, 1984.

——— e e e

This Bill is designed, in view of the present
financial circumstances of the Colony, to protect the
interests of and to afford reasonable security of tenure
to the agriocultural o:-nity in Kenya.

A Committee was appointed in 1983 to consider
what legislative measures, if any, were necessary for
this purpose. The Bill, which follows similar legislation
in other parts of the Empire, is founded on the
Committee's report and on the recommendations of the
Secretary of State.

The main provisions of the Bill ensure that the
holder of a mortgage on agricultural property shall not
foreclose or take action for recovery without first giving
notice to the mortgagor. The mortgagor upon receipt of
such notice is emsbled to apply to the court for relief.

A ocopy of the Bill showing in red ink where
the present Bill deviates from the one sent to the
Secretary of State in Kenmya Despatch No.7 of the 18th

January, 1954, together with a Comparative Table is
attached.

In my opinion, His Excellency the Governor may
properly assent to this Bill in the name and on behalf of

His Majesty. | M

Nairobi,
g, 00

¥
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COMPARATIVE TABLE.

M8 ASKICULTURAL WORTGAGORS' RELIEP BILL, 1954.

————————

Clause of the Bill. Remarks.

1 short title. _ '
*ingtrumeat® Cf.Section 3 of the British Columbia Act Fo.

o Set Tots:
*nortgage® Cf.Sestion 2 of the land No.6 of 188!

as .-.u‘t‘. Aot Wo.10 of 1::. .;

*portgagor” Cf.Section 8 -do-
*nortgagee” Cf.Seotion 8 ~-do-

“prineipal money"

5 (1)
(8) (a)
(»)
(o)
() ‘ana (e)
4
5 (1) (a) and (b)
(e)

(®)
6
L4
8 (1)
(s)

seEs

Of.Section 8 of the British Columbia Act No.
¢ 85 of 1988.

Section 5(1) ~do-

New.

Section B (8) (o) ~do-

Section 5 (8) (4) -do-

gection 5 (2) (e) -do-

New.

Seotion 4 of the Queensland Act No.6 of 1951.
méi&{‘(l) (c) of the New Zealand Act Fo.3

Seotion 4 (3) of the Queensland Act No.6 of 1€

Section 5’ ~-do-
Qt.muo- 10 -do-
Cf.8ection 7 -do-

Cf.S3ection 8 of the New Zealand Act No.5 of 1
l‘”?dt&"lﬂ.cdﬂhm.lo.“d

*'. ¥
New. :

, Nevw.
ormir R S R
: \ 18 of Act No.
o . ¥ .v. * .
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COMPARATIVE TABLE.

THE AGRICULTURAL MORTGAGORS' RELIEF BILL, 1954.

- o o o

*prineipal money"

s (1)
(8) (o)
(v)
(o)
() ‘and (e)
4
5 (1) () and (b)
(e)

)

]

7

s ()
®)

Short title.
Cf.8ec &of the British Columbia Act Fo.
36 ot 1

Cf.Section 2 of the, land Aot No.6 of 1951
as amended by Ac .

Aot 10 of 1952
Cf.Section 8 -do-
Cf.Section 3 -do-

Cf.Section 8 of the British Columbia Act No.
¢« 86 of 19882.

Section 5(1) -80-

New.

Section B (8) (o) ~do-

Section 5 (8) (4) -do-

gection 5 (2) (e¢) -do-

New.

gection 4 of the Queensland Act No.6 of 1951.
boéi&{ (1) (c) of the New Zealand Act Fo.5

Seotion 4 (3) of the Queemsland Act No.6 of 1951.

Section 5’ -do-
Cf.Section 10 -do-
Cf.Section 7 -do-

Cf.Section 8 of the New Zealand Act No.B of 1851.
I.{%:l 7 of the British Columbia Act _lo.u of

New,
New.
New,

- *f.ael.’,:'m-.mw o*




® | @onee of the BiIL Remarks.
14 Section 9 of the British Columbia Act No.35
of 19353,
15 Section 10 ~do-
16 Section 11 -do-
17 Section 18 ~do-
18 New.
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THE SECRETARIAT,

‘° RECFEIVED e
o iy o ~ 3 SEP 1934 # Kawva.
PLEASE QuoTe v [ T
s M' 0. REQY £ mgst, 193,

The Colonial Seerbtary of the Colony and
Pretecterate of Kenya presents his compliments to
the Under Secretary of State far the Colenies and has
the henour to transmit far information twelve copies
of each of the undermentiened publicatiens: -

loport of ablenot
Hgms

t« upn tb prunnml

rupct f' th rocovary
y lortguu or charges

lcprt of the Seles
!J.J‘/m ‘ uﬁr

Roselyfsy, "‘L"’ﬁ.’-‘tt‘ - i Orcumm 1930.
:”7/“ .ln,eh.‘tzoﬂrd‘ﬂ Oﬁ ;Bﬂl te

23208 fin lopctdtgss. eh&rmnun to

2327034 %&- '

Mttu on a Bill te
al and Settlement

owm on n’gll te
1 zuu’tzn on a Bill to
q ve Hut and

Cenini ttee on the
’ dt.i' No. 2 of
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REPORT -~

TH3 LEGISLATIV?
SIDIR AND K0P

PR ke

| mn% )0.(‘"“(}50
:

b mmmsm—-
.

Your Excellgney,

We, the uembers of the Select Cemmittee
of the Legislative Council appointed to coumsider and
report en the pmuiou of the above 3111 have the
hewar te x'ecmwnd that the Bill be uendca by the
substitutisn of the word "shall’ for the word "may”

' which gecurs in the fourth line of sub-clause (1)

of Clause 8.
) ) We have the honour ts be, 1
S TR ~ Yeur Bxeellency's
. cbedient servants, 5
; ik SD. . HARRAGTN  (CHAT AsAN)
' : SD. G.WALSH (B )
. SD. H.B.VATERS (:2MB%)
. SD. Ride V.SHAY (MuB&W)
| 8D AC.TANMILL  (BMERK)C
§ SD. B.H.WAIGHD (cuew)
© SD. J.B.PANDYA oy . ¥ T
-
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(f/...//./'.... Woemet of an Loloviis bebo... e
s /s 0 & Sl M s /,/ N PP 74
LORD FRANCIS SCCTT. We want these to be put up,
3ir, but we underetood there is grect difficulty in getting
any money .t home which would be required. The Land Bank

hece put up a scheme - no aoubt the Government h.ve shown it
to you - in which they .sked for hclf a million extrc, and
then there is this other question of evolving some scheme
for relieving mortgagors from the danger of foreclosing.

SECRETARY CF GTATE, I am going to ceul with that.
LORD FRANCIS SCCTT. Thé¢t deals with rather a
larger question. The ,oint really ie th .t we have got to

+ stage row when f.rmers are in &« very difficult position,
when mortgigees are beginning to foreclose very rapidly on
farmers, and we want to tly and devise some scheme.

SECRIT ARY F JTATE. I8 there 4 great deal of fore-
olcsuie going on?

LD FHANCIS §CCTT, I cannot answer with #he
fisures.

SECT ZTARY CF STATE. (o what kind of 1.ng?

L "RD FRANCIS SCCTT. ‘n agricultural land.

CAFT, C TTER. This 1e my statement, Sir.
lhere ale two « week. I underst _nd there are at least two
seizings of the mortgage holder; for inst.nce, if & man

is tuken to Court for = mortg.ge he has his ex-enses.
Insteed of foreclosing, the custom now ie seizing.

CAPT. SCHYWARTZR. There h. s been in the lust
61x months « considerable acdvance in seizings.

QB8C BTARY (F STATE. We muet talk businees. Is
your proposition that the general taxpayer - because it ie
no good talking about the St te - shoulo come in and pay
off the mortg.ge where the mortgagee 18 threatening to fore-
close? Th.t is the most amazing proposition that has ever
beeu made tu any Government in my own experience. I know
Caseg at home where shareholders have loet every farthing
they possess. I have conetituents who have lost every
farthing; men - some of them were well-off, :na were alsc
occupying positions of trust and 1es onsibility, expected
to continue almost incefinitely - who axe literally living
on relief to-aay. It has never been advanced

)
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n
advanced us o proposition that because a4 man hasloet the
woney which he has invested, the taxpayer should come
forwird and re-finance him.

T The idea i8 to find . me thod
by whie ése short-term mortgages might be changed on t»

& long-term busis or something of that sort under an
amortization scheme. I would not like to commit myself
definitely to any one scheme, beccuse, as you say, theesc
~Te mutters which have to be carefully explored.

0 . It is & tremendous proposition,
but 1t does come To 8 - what you =re nropoeing i that
the GCovernment (that is, the taxpayer) should tuke over the
mortguge. Ie that your proposition?

If You are referring to me,
8ir, @bt 18 not my proposition at all. I have taken eome
trouble to etudy what hus happened in other Coloniee - in
New Zealand they have had o relicf Bill which bringe down
the amount of their mortgw.ge to €xXwetly half.

. There has been some legislatior
about reduec ng € rate of interest, but I .y tld - I have

discuss this matter with the Benke - that in the o se of
-ortsas e not : ’lw‘ s . 1 . thaix Beonta o 5-'
there is no e ge where 2 Bank would not be only ton anxious
%0 come to o reasonuble .ccommodation.

. In New Zeuland, which is our

great compe T more than any other CouUNtry. . vvvunnnn...
Y T, . I must say ubeolutely that I

cannot, an 8 no good my pretending - it would not be

tolerated for . moment in the Cubinet at home - that I shoulc
80 and put forwurd PIoposals of = kind which we have entirely
Tejected in our own country. If I put that forwerd, with
+11 my influence I have not « dog's chunce of getting it

~cecepted.

CNTT. I am not proposing as a
definite ng a € Land Bank should deal wfth thie eort
of thing, but they have dealt with it in Northern Rhodesia.
They have given notice that onerous mortgagees which carried
& rate of interest of 97, thep 87 and 77 should be reduced;
it ceme down by degrees with the Land Bank in Northern
Rhodesia. That was one method they wdopted and of course
Captain Cotter hos mentioned New Zealand which is another,

. I think the &emd Bankswould be
perfectly ready to o Just thinge if there wus eny question of
aceommodation.

. It ie not only the Banks -
there are also comp~nies.

CAPT, %m. It ie the principle involved.
Where a man by hies own misjudgment, bed behaviour or bad
Yarming has got into a position from which he cannot recover,
1 am the last man in the world to suggest that he should
hive any help -t all, but at least sixty per cent of the
farmers in this country will be sold out eventuilly through
cirocumstances over which they huve no eontrol. Fox




ioatance, we pass a Bill here - the Bast Afriecn Curredl)
Eoobdbling Bi1); the state of the trade of thie Colony had
beoome so bud and the run on the shilling was so great
that the Currency Board, unless it had a loan, had become
bankrupt. Under that Bill it had the right to borrow and
that makes it solvent. Beoause it hod the right to
borrow, neturally people did not run away from the ehilling
any more. .

Most

’ l;.l:mo: lnrt?so::in
S . ' pleus to be relieved of
? Bev yw;tw diseount and if we could

K ¥ Us get the debte on farme:reduced by a very large pro-

persion of the eapital amount, and at the same time have a
Tate Of interest fixed for the debtor farmer at much less

at present, the whole picture would, in my view, be
sompletely ~ltered by the relief to agrieulture; to ask
the 5 T temporarily to put up the money is asking him
%o make an investment.

o MSNLARY OF BIATE.  Would any ouisider make the
iav

If the momey could be found
;0ertain they would not. Actually there.
: 00.at home as far back cs 1931 and the
E was disoussed of getting some Mo Invest-
ment Company to do that; but of course the d ioulty is
the large amount which would be required. I am not putting
: conerete scheme up, but if it eould be worked by some
of the 1ssuc of bonds there would be no need to
@ full camount or more than 30 per eent. . Youw! , -
nge your short-term lortnz;:’ineo long-texm- @ =~ -

i = frozen oredit - the mor ees get out at a
® of interest on their bonds instead of having a
rﬂr‘ rate of interest and ‘frimed oapital.. I do ,think
t l.' considering.

: We are not putting a definite
are not asking you to ‘commit your-

soneniy "‘?..:.:’..3.." 2e2 "ahould have yeur

& reasobe N ve ur
);  that is the bro ntnl)hotﬁo”
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Boobdling B111; the state of the trade of thie Colony had
beoome 8o bud and the run on the shilling wes so great
! . that the Currency Board, unless it had a loan, had become
( rd bankrupt. Under that Bill it had the right to borrow and
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If the momey could be found
> ain they would not. Actually there
¥iop.at home as far back ce 1931 and the
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1o do that; but of course the dtmoulty. ie
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‘of the 1ssuc of bonde there would be no need to

e full amount or more than 30 per eent. You, ,
nge your short-term mortgages into long-term: »
I = frozen oredit - the mortgagees get out at a

of interest on their bonds instead of having a
te of interest and ‘Erémen capital. I do think
oonsidering.

We are not putting a definite
oot asking you to commit your-
but if we volve some seheme

{ A “should hate your

of the




- é 230H4 /B4 &
C. 0. .
/
My. Flood. /7. ¢ P&qmm-u—llq. /
Mr. Roteln iray (4 ?
& Mr
Mr. Parkinson
Mr. Tombinson
% Sir C. Bottomiey. ZO - “f

9
Sir . Shuckburgh.
£ Permi US of S.20: 144 b
Parly. US. of S N
Y Secretary of State &
L
515
KENYA
CONFIDENTIAL
aov. ‘
or
~
_—
o
1
/// )
A 5Q) t
woul hav Sl -
FURTHER ACTION.
lony's ecr it o
nds u t C
P the invester, w
A matters ac ¢ ility of the
to.balénee its budyget year by
1




to maintain reserve funds » J . 4 My, TR : a ‘l.l-ill!‘ onactments, are

more or less substantial amount, : & A 3 o A “4n New Zemland, Queen:

b/ 33, ; ‘ ;
and (the Paet that the Colony has , < Sas R ; PETR . JAustralis and Western

not iefaul.wd at any time in ite RS : ' A — in eertain of ‘the province

interest payments on loans. At : o ' p ‘ 3 : »'“ ! » . a ";'I Seotia, British Colu
ame time it would be idle to : e ~-‘_'.‘ : : and On:.nrio, and I enclose,

deny that a measure to restrist ) i N s PO information, copies of

the rights of mortgagees might 3 < Acte in New Zealand and

have an adverse effect upon the e oo 2 which may prove of assi
¢ o :

r

credit of mc‘ldivldull settlerg g b & . T = framing local legisl:tion.
since an intending mortgagee night r it : ¥ ‘. ¥With regard to the details

argue that if a simple measure of . ; . of the draft Bill encloeed in your

'*nliof 8 ags the one under ' o A 4 despateh I think that some comment
| ' - T s

consideratdon can be introduced gt y : : is desireble. Ae drafted,the Bill
» s 00 ]

now, maek more drastic interference o W ‘, would .ér to preven$ the
3 b - ¥ 3 : 3 2
might take place at some future date g o ? . Lo £ : It of any contfiict of enle
Mu nrmoro f£ind themselves ‘ ; : T G ep By-means of forfeiture of
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ie respect before 1t is introduced
to Colineil.

5. I see no objection
making the Rill binding on
e Crown, but I would suggest

e 3

At in Seesiom 3(1) the words
he Crown" should be mubetituted
r the words "t.ilujaqty" as being
e more usual phrau‘.

r

é. In._ use 6(4) there
>p?us to’be no - provision for the
I“j;i"hich MM‘ have heen

. e -~
1stitu thut have been discontinued

& .
the covenants

in the ingrument excep

}OP the paymeént of the
k) im practics gpn G
Moas no . A g

drafthd does not epsessie give

much guidance to the Court as

manner in which its discretion ie

be exercised.:

Clause 16 provides

_ any .proceeding in &yntravention of
+4He Ordinance or of any Order made

: thercu.\nu:' shall be -bsoiuuly null

aﬂd Nld,-'but 4. M&o—mc




guch extension and it would in
theory be possible to extend

it for some long period, op even

indefinitely. I do not think that

-

guch a provision is altogether :
- “patisfactory and it might be 5
prefe_ruble to fix a’'longer initial
period for the Ordir:ance to remain .
- ". X

in_force and then leave it to be

L p:

should the

%

>

‘.T'.u'n'r’ -
result upon the credit of the

individual mortgagor.

I have, etc.,

(8gd) P CUNLIFFE-L

-
Colony as & whole and no doubt your

:fﬁ q‘vzuru have fully coneidered its
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Dominion ppecedents for legislation of, this

New Zealand,

kind are to be found in South Africa,

Queensland, South Australia, Western Australia, Nova
| Scotia, Ontario and British Columbia.
The South African legislation is in a
: ‘ different form from that adopted in the other cases
because ite purpose is not' to stop dealings in mort-
\ gages and foreclosures, but to bring down the interest.
. To this end it prescribes in Section 6 that any
N "interest over 5 per cent on a farm mortgage is config=
cated to the State, and it allows a subsidy not
exceeding 1% per cent to be paid by the Govermment
eomd- the intoreet on farm mortiages. The result
. | : of that is that the mortgagor gets hitc money. for
3% per cent and the mortgagee gets 5 per cént, the
difference being made up by the State..
Kenya hae mot suggcsted following this formg
of legislation. From the wor"d%nk ol.‘ Bedtions 8 anda 9
; of the draft Kenya Ordinance I Suspect that New

4 Zealand or Queensland have been tabn as the model.

N2, Gusaahed, 2 5.
In the lawg the system adopted

ie to prescribe. that the mortgagee shall only exercise
his powers after ziving notice to the mort.agor, who Y

} ' b
N.M may apply to the Court x‘or/u gtay of execution. In

L2 tehotl

v 4»the Canadian/: egislation, the procedure is reversed,

0 #t is laid down that the mortgageé may not take

o&éhings without the leave of the coéurt. In other
words in the Australian/New Zealand laws the

| mortgagor has to apply for relief, while in the

| canadian law the moptgagee has to go to court for

-;w%p



77 RS & :
»
to mortgages entered s-u
(section 5). The New zo-x ;
says that the Act does ml"ﬁ
The (ueensland Act (Section @
i does not apply to ..hhf
s Western Australian Act (ﬁom ﬂc , :7
_— It looks Wery much & u'i-m were
following either the New Zealafd or the Queensland
rcte. The New Zealand Act is the earlier and f#ﬂ '
pheamble to the .ueensland ict 1t looks ae if “
had~ followed New Zealand.
v ’ I think that 1t is quite clear from

Section 10 of the draft “enya enactment
that reuer(c'm only bv.-) given on condition that

the interest is paid. That Section wo. m

- when an order—has been made postponing roreelh*
and the mortgagomfails on all debts o pay

interest withip 6 weeks of the date on which it

becomes due the ordér ic void and the mortgagee
<can. take Sroceed;ngs as if 1t had never been made.

Section 11 gives the Court ¥iscretion where

< 1ptorou has ocu paid at a rate which is conddered
.numh_le
by the mortgage; to order that unpaid interest | .. .
shall tq_pded to the prineipal =nd bear interest

. at ﬁ;*lcned rate. This would have tbc effcet

\ belng less than h¥1f the rate provided

-eet t.heir own ¢osts, if any, eéxcent that the Court

& might order = vexatioUs mortgagee to ray coste.
Im Dominion enactments where they mention coste at oll
vary. Queensland (Section 16). leaves the metter
at the absolute vlilucr'etmn of the Court. South

that procedube shull be unter one

o "”» BMY S

4

their local Acts, which Act probably rrovides for

@0ete though I have not looked it ur to see.
Vegtern Australia (Section 14) says definitely that
no costs shnall be ordered a,uinst any rurty to ar
aprlication, but it gives the urt power to asard
coste against & party who hae ansuccegsfully end
unreasonably made an a~mlication af'ter the reiusal
of a previous apnlication for substantially the same

ob:)ect‘. Nova 5cotia (Section 12, provides that

the costs of the apnlication shill be in the discre-
tion of the Judge, and vUntario snd 3ritish Columbia
,nuv'e a similar measure. It nmust be remembered,
however, that {n the case of Canada the luty oA:‘ making
application 18 on the mortgagee who hwu: to show cuuse

for beiny allowed. to proceed.
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Yesterday I saw & representative of the
- Civy m of the™Times", the Assistent Poreign
Vor of the same

s & representative of the 1

Joelson, Bditor of
: "Bast Africa”, -dxuuwmumuuool.;u.
i' I enclose cuttings from the "Times"

@ity notes snd from the "Pinsncisl Times". It

3 : may be that the Poreign Editor of the "Times"” will

% deal with the satter on Monday, bdbut,in view of
to-day's telegram from Wairobi, I should think 4%
not improbable that the Poreign Bditor will

% - consider the ground fully covered by the Secretary

R e

of State. I eould have wished of course that .m
"Pimes" Poreign Editor had hed an opportunity of
dealing with the matter in his own wey, but he

.

was sbsent from the "Times" office yesterday, und .
his assistant felt that it would N better to udt
“;ﬁm.&'h/.&ol»’v{uﬁ fu,n,y.-‘...; § rtol
In nons of these interviews, except that
with ¥r Joelson, did I feel that I wus encountering
sny @iffioculty, and I think thet most of the papers
appreciated the soundness of the prineiple that the
m&n.o.w-llofl“i"hm

3 ‘“ : i rether than prejudiced by avolding sdditions to the
85 © desd-weigbt burden of debt. 4
A ). 3 1 am not assuming that Mr Joelson 4id




point that the Government -
encouraging the elected . L
in believing that they llﬂt l‘* 3
{n the mstter of their un‘po‘.’ 1 irimas 2NN
out that, as fur as I knew, the OM‘“'
given no such encouragement, and Mr Joslson !
then shifted his ground and reiterated that at
all events the Government, instesd of sdopting
a merely negative aof passive nu‘ii“.’#t

to have ‘usivuy disco rmination of

any such belief. Whether he will make snything
of thie point remains to be ucl in N.'“

week's lomue. o S S Ture Se b

. e 2
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16th Februery 1934
Dear Fergusson,

I am sending you st )noo.eopiu of two telegram
which have just reached Sir John Maffey from the Secretan
of State =t Nairobi in regerd to the financial poeition i
Kenya, and I should be grateful ifmmldlhath-ag.
the earliest possible moment to ¥r, Chemberlain, as
8ir Philip requests in the last sentence of the longer of
the two telegrams. -

' Ve are arranging for our Press Officer t» be
instructed as to the menner in which he should Jeal with
Press representatives.

Yours sincerely,
(Signed) E. B. BOYD.
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4008 iuney, 2004,

In the epinien of the Treaswxy and of the City
Esage has Dexveved as mneh a0 19 Justifishle laving regard
% her present fimaneial pesitiem. That is & fast which
ammet bo disvegarded. The preposal that the Qevermaemt
should dervow largely i exder te take ever existing
nerigages 15 not & developmemt dut & relief preposal.

ARy preposal for sound secnmmical dsvelopment will de
synpathetically ocensidered. The Becrelary of State has
for exsmple discuseed fully with representatives of the
¢isal &ywstry oertain proposals fer installatiom of
mashinery to cbtain greatly redused oosts of prodmwotien.



+ Folloving ‘or Naffey from the Seeretary of State
e
-

o & Following is t-log'rmn referred to in my imodj;tnly

m Qm beginei-

In ovinion of *he Treasury andof *he City

L ..“ mueh & h justificble having regard to
AI!auchl ‘muh.. That i= a fact which cannot b e
‘;Pt,'iho Government should borrow lul
z mx‘tpgn ie not & deyelooment tut
; nltq{ proposal. M’f\régnl ?‘or sound ormml{d-nlmm
ﬂ.ll be sympathetically considdred, " The Secretary of State hae
le discussed fully with representatives of the sieal’

/
/
ry certain proposals for imtuwm of machinery to
M mcﬁy r.dneod oo-ts of roﬁpueu Jlndl.
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OmciNaL  decode of a telegram from the Governor of Fenya
. » Colonial :
‘-— B L et ——oa 10.52.8.m. o 16th .
: Dommmee s Pebruary.
Decodet
L 'olo
Deevphered
LOODIATE.

Pollowing for Maffey from the Socretar.y of State begins., 1
found it absolutely necessary to authorize Governor to make a
statement in my name yesterday on the financisi position. Telegram
following gives the substance of statement, I had long interview
with the Eleoted Wembers day previous and put bhe position frankly
to them. Ny speech to them cannot be published for some time ;
and T thought it ‘cesential ] garbledfeports should not got sbout.
Also Elected Members have been advocating that Government borrow
running into millions in order that Government should pay off
ferm !-o;g—?‘on such terms as can be arranged with the mortgagees
» . lld charge the mortgagors lower rates of interest, 1 thought it
\ounthl to pronounce on this, Local press suggests my statement
will depress Kenya credit, It is important that comment in the
London press should be that a fair realisation of the finaneial
position and a determination that gh the present time ang Kenya
borrowing should be confimed to economic proposals of proved

5“-! ( see my remarks on sisal ) oohf-r?dcpnuirg

_ Kenya credit will greatly enhence it., 1 am absolutely confident '




2,

it is essential that the course of prudent finence should
'
be pursued,  Please instruct Peckett-Platt on these lines,

Please also give copy of this at once to the Chancellor of the

Exechequer who will 1 am sure lend his support. ends,

Governor.,
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WENYL ! A
GOVERNMENT HOUSE

NAIROBI,

o No. 7 KENYA

KENYA.

SOFLUENTIAL, P a /2% sanuary, 1934,
5. 0. RE

8ir,

i have the homour to Treier to paragraph

N
5
I
38 of the meport of the dub=-uommittee appointed oy
the soard of Agriculture to ‘cnquir. into the question
of agricul tural credits, a copy of which accompanied
N Kenya Contfidential despatch so. 121 of the 28th August,
Nowq, "'”“/“ 1933, In that paregraph of their keport, which was
adopted by the soard of Agriculture in January, 1933,
the Committee referred to the precarious oredit
position of many rarmers who were threatened with
foreclosure by mortgagees at digtress prices Qn a
rising market.

2, ihe Committee stated that there was a rear
that improvement in conditions and a rise in land [
values might induce roreclosures and expressed the *~qﬁ.
belier that there were elements of real danger in the
situation, ihe conniteqe ‘pplat to have envisaged a

v general stay of execution or moratorium in respect of
all mortgages on agricultural land or Property, and
recommended that steps should be taken to remove the
Possibility of what might become a grave social

injustice ...

THE RIGHT HONOURABIE
MAJOR SIR PHEILIP CUNLIFFE-LISIER, PoCy p@ By B, pifs Co M Py,
e SSURYE LAY STADS FOR THE COLONIES,
G STREET,
S IOKDON. 8. W, 1.
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injustice,

Se In May last, on the advice of sxecutive
Council, 1 appointed a Committee consisting of the
@reasurer, the uu-octor. of Agriculture, mr, GeAskie
Hamilton, Mr, nes. Hamilton and vaptain J.L. votter,
under the Chairmanship of the Attorney ueneral, “to
consider whether in the present financial
circumstances ot the agricultural community any
special legislative measures are necessary to protect
its interests and atford it reasconable security of
tenure,* The Committee reported in Cctober and
submitted a dratt 511l which, in brief, provides

that the holder of a mortgage on agricultural

_ property shall not foreclose or take aétior; for

recovery without first giving notice due to the
mortgagor, and that the mortgagor upon receipt

of such notice may apply to the Courts for relief,
Copies ot the report, with the appended s5ill, are
enclosed,

4, In accordance with the advice of sxecutive
Gouncil the keport was laid on the iable of the
Legislative Council at ﬁo recent session, when it
was announced that the Govermnmeént proposed to take
no action on the Heport until you had had an
opportunity of considering it.

5. The principal practical objectiom to any
interference with the legal rights of mortgagees lies
paturally in the general effect which such interference
may have on the credit of the Colony and on the
contidence of 'l!yuton. ihis is an objection on

. whieh I .m” be phrticularly grateful for your 4

_wu.,muum@mm. S




L found necessary to meet the present situation should
not result in further drying up private sources of
eredit for farmers or, indirectly, in lnémtng tne
rate of interest chargeable on loans from the Land
bank, Un the other hand a genuine anxiety has been
expressed in certain quarters that without some -
protection by way of legislation against foreclosure
the position of many farmers may be seriously and
unfairly endangered, It has been suggested that there
have been recent precedents for such legislation in
other parts of the smpire, where the need for special
protection of the primery producer has been recognized,
6. It will pe observed from Clause 3(1) of the
B111 that the Committee proposed that the Crown should
be bound by the provisions of the 5111, You will no
doubt consider the propriety of inserting such a -~

provision, wnieh would include the Gentral Agrtcultl!tii' 3

Advances Bosrd, . /
7. I should be glad to be furnished, in due '
course, with your sdyice on the principles rerlected in
the committee's iHeport and the B51lle 2
I have the honour to be,
sir, By 3

Your most obedient, humble servant,
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found necessary to meet the present situation should
not result in further drying up private sources of
credit for farmers or, indirectly, in increasing tne
rate of interest chargeable on loans from the Land
bank, On the other 'h‘nd a genuine anxiety has been
expressed in certain quarters that without same
protection by way of legislation agaimst foreclosure
the position of many farmers may be seriously and
unfairly endangered, It has been suggested that there
have been recent precedentes for such legislation in
other parts of the smpire, where the need for special
protection of the primery producer has been recognized,

6. It will be observed from Clause 3(1) of the
' 5111 that the Committee proposed that the Crown should
be bound by the provisions of the 51ll, You will no L]
doubt consider the propriety of inserting such a -
provision, whnich would include the Central Agricultural |
Advances Bowrd,

Te I should be glad to be furnished, in due
course, with your adyice on the principles rerlected in
the Committee's xeport and the B51lle ‘

I have the honour to be,
S8ir,

Your most obedient, humble servant,




5 L g 3 b ']

(.a*ﬁm% ey

’

- derligned, were apgo nted & Committes to
B nl position of the agricultural
Yo ot the 1nqniry being indicated by the
L =

consider mthor ln the present financial
{ the agricultural commmnity, any
cgisla ivé measurss are neccessary Lo protoct
"t s intoroitl and afford it rcasonable security of
enure”,

The (bnittec has met oh four occasions, viz. June 12th.
Jnly 4th., August 11th and Septeaber 7th.

2 At the first mecting a precise interpretation of the
ern of reference presented some difficulty to the Committee
it 'u dooidod o ask Government for a more definite

1 point upon whichwthere was difference of
he membsrs was whether it was competent for

to discuu the whole question of currency and
ions of so far-reaching a charactcr as is
/“ lml subjects as develunation or a general

tter was accordingly referred to Government and

Hon. the Or.:loninl Socretaq stated that in the

s Lxcellency The Governo‘ hs torms of reference
deration of any pulation or of a

tbe prhe objeet of the enqu being to decidc

f any, was decmed dcs le for

against possiblc agtion by morigagecs
'ﬁmd values becgm appu':%‘! oq "

tnn
a rise

decision considerably restrie e=field 'hich

ttee had to cover and, being sat

the Colony that on a risi

s -y bs_ templed to institute

1(»., -&hﬁu g n agh.

signe og Ve

01 qmsn hnd w-o tection v N
ings b ceS Or Ven m ‘his

is submitted 1:: the %:%n of a draft Bill,

3 this extent we have been ablg to achieve unanimity,
of our members are of opinicx Wed
068 but a short distance alo ey would
to trav d they have accordingly ncd a minority
in addition, which is appended beret

A:D.A. lhd;regor (Chairmen)
+H, Rushton.
« WO
J.L. Cotter.
G.d.-H. Hamilton.
’ f.B, Hamilton.

B

8. Thorntom (Sceretary).




v

e e
® MITORITY REPORT, Deing a rider to the foregoing.

_———————

e, the undersigned, whilst subscribing to the
px'vviuom of the draft Bill appended hereto desire to reco;'d
our opinion that only the fringe of the subject has been dealt
with and we recommend that a new Go-it:tee, with mach wider
terms of reference, including an unfettered review of the
currency question, should be appointed to consider agricultural

(Signed) J,L. COTTER.
H.B. HAMILTON.

8. THORNTON (Secretary).

NAIROBI: October 2nd 1933,
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TH® POTRS 10 THL SUPREME *
T 70 THI RECOVERY OF MOWGY
\0ES OR CHARGES .'D

BE IT ENACTED by the Governor of the Colony of

with the advice and consent of the
w&t ive Council thereof, as follows

'a‘i
Short title. ' s Thil Ordinance may be cited as "the e
l.grinulturll Mortgegors' Rellef OPdinsnce 1953- ;

Interprotation. 2." 1In this Ordinance, unless the context otﬂor-

wise requires :- :

'. 55
"Imv operty* includes every cstate; $
titlfrmd interest in immovable propert.y,
103.1 and equitable, and of woatsocver
mturc. nnd kind;

"Inltru-ent" means any document cvidencing any
mortgags, or agrecment of sale gr purchase¢ in

respect of or affecting immovable property; 1
"Ik:xlge" includes a charge, equitable »‘q
6 b deposit of titde eeds, Gubeatury :

“‘ {ru decd, or a tion $

u transfer oi’ an intercst in immovable

for the purposec of ' secur the
nn of’m advanced or to quugced bﬁq

- f loan is cmcted and includes €
of conditional sale, a usufyuc nl‘iot‘;'.tgage 3 o
and an Englisa mortgage; y .
P et "Mortg . gr" lo;nl & person mue under ;bo g ¢
# ww sions of an. s
v = rlon who has co g;’
he ager o . eou omdition or
= ngreusn [ sed or
ment, 'beth:;r:'ncb guu-.n sud m tbn,

m]:‘-u-nt or in any otha-

any person =tg
has a i ler ht of (;
@o u?'n.b utgsm&rto

“"Mor . um the entitled to
ti:?mt"or the m!ty of th instrusen
restricted by tg: prwuioul of thil omum
"Principal money" includes princi; money which
B heres & P Ay -

by the terms of any ins
one sum or by in !

rent.

bebamd the ? ke
5 'ord Crowrn




Bi IT ENACTED by the Governor of the Colony o

w:h-m; the advice and consent of the
tive Council thereof, as follows :-

Short title. 1.  This Ordinance may be cited as "tho
- Agricultural Mortgagors' Relief Ordinance,1933",

Interprotation. 2. In this Ordinance, unless the context other-
wise requires :-

"Immovable property* includes every cstate .

bt, titlc and interest in immovable property,
bo iegal and equitablc, and of wnatsocver
nature and kind;

| "Instrument" means any document evidencing any
mortgags, or agreoment of sale or purchase in
respect of or affocting immovable property;

"llo-x;gm" includes a charis equitable

gage by deposit of t tie deeds, Gubeature,
debenture decd, or any transaction
whereb, .ftmlt‘l.lf.r of an i? ercst i:‘i-banble
wwqr{ 'or the sc of secur the pay-
mEn ot’noney advm or to bé advanced by way

- of loan is created and includes a mortgage
of conditional sale, a usufrue mortgage
and an Englisa mortgage; rd

or* means @ person 1iablé under the

s "Mortgug
.
y & p 7&."* provisions of WM includes any
¥ R K rson who has d the gtonnoeb
o Ty \ mortgagor o covenant, condition .'y

< agreement cxpressed or implied in the instru-
ment, whether such guaran is exgreuod in the
t'n:trusnt or in any other document, and also

1u any person against whom a muior
has a or equitable right of anity

of any liabilities under the
’

Mortgagss" means the person entitled to the
benefit of the security of the instrument, and

68 oV whose powers are
restricted b.;’t ¢ provisions of this Ordinance;

“Principal money" includes principal money wiich
{ wt&!t“otwmxnt[:lp ble in
. : "~ one sum or by instal with or witho ‘

Jl) C

@b 1ined
.. ' payable
2

(1) His be bound by the
ino] ‘His o - o] i :

not apply 10 i-

ol T A



ént affccting immovablc
which is not occupied or
for the purposes of

b-‘ in t of niums
e ; .Inm;;go::dor XCS or ar!xf;gagl 'gr
TEArs wl
nder” 12.%.:& b cagitalizc
or added to or form t of tue
Principal m%y payable thereunder

nd whether the same is ayabls before
(.n' after the c;menoaneng of this
Orq ance;
(e) * Simple 1 or mone able in
set of crest oryaggars of

Cch may ¢ terms of
any instrument be payable under a
plan by which intraut and grincipal
ayments are¢ combined, or i in
Tears be capitalized or added to
or form part of the principal moncy
peyeble thercunder, ang whether the
Same is payable before or after the
commencement of this Ordinance;

(d) 4ny instrument affecting immovab].

rogcrty situate in g mnicipality
gr, ownship; i P

(e) any instrument affecting immovablc
Property situate outside the Colony;

(f) 4ny instrument affecting immoveble
property made or creatad after the
¢Qmmencement of this Ordinance.

4. The provisions of bis Ordinance ‘shall apply to
an m:tmgu ¢ \‘thefﬂutte Transfer Orgd pzjxcc,
Dﬂ‘iu‘ity of erops, stock ang

4 T f such instrument & ar

(K 4 mw affecting immovable propert;. e
SR ‘?w 1) Notwithstand the provisions of the

tw of Prigorty ft,- 1862, as applied

c
N0 person shall ct
i emr!hich ggg (mzt pre of

mortgagor hes a andoncd) -

(a) Take or cont inue ceedings in court
% -,b{ way of toreclop:gre orngsale or
oth 9, omrooeed to execution
on or otherwise to the enforcement
& ~ of a decree Judgment or order of court,
;gtm made after the comménce ment
| o

s out of court under
€, or levy a distrcss
‘or enter into o>’

cé, for the recovery of

4 the prine money secured by a

‘ ' inntg-.nt; ¥ e
(b) Take
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(0) Take or continue progecdings in or
out of Court to declarc or causc
a forfeiture of immovablc property
or a sum of moncy paid or
deposited for or on account of the
parchase price of immovable

rty under any instrument by

reason of the non-payment of
rincipal moncy payable under such
nstrument;

(d) Take or continue procesdings in or
out of Court for the recovery of
frincipnl money payablc under any

nstrument by a mortgagor upon arx
covenant or agrecment as pr ncipe
or guarantor or otherwisc, whothor
expressed or implied.

(e) File a bankrmuptcy petition against
* the Mortgagor in respeet of any
debt arising out of any covenant,
condition or airouont cxprosscd
or implied in the instrument or in
any guarantes in respect of sucn
instrument,

éxcept as hereinafter provided.

(2) Por ths purposes of this Ordinance the
exercise of a power of sale shall be dcemed to be
completed when the vendor becomes bound by an
agreement or contract of sale, and the onus of
proving that any immovable Property has been
abandoned by a mortgagor shall res pon the
mortgagee.

6.(1) - A mortgagee before oceeding to do any
such act or exercise any su power as is defined
in the last preceding section shall give to the
m%or notice in writing of his intention to
do such act or exercise such power,

aetvion, o e 13 be ehbc ke 1D, an sddrvss for
» ¢ 8 € € €6,
or by some duly mthorlxg nttznq or ‘gggt of
the la'?agoo, and shall be deemed to be du
given if delivered to the ur“qor rsonally,
or if posted by Ni.htcrod letier ndgxe-uud to
the or at his last known place of abodc
in the Colony. 4 notice so posted shall be
deemed to have been given seven days after the
ttr.mn the registered letter would be
delivered in the ordinary course of post.

(2& If the agor doss not within one
. after the f such not t
the Oaart for Seiie s o "m”:ﬂ.'{ferw .

and serve a of such application .
on ee, the et ’L the
SRRt o S R ot

[ad
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o : If the mortgegor mekes such ﬁgglicntion and

‘{: s 8 a ozg thercof in accordancewith the last
ol B -section the mo! €¢ shall not so
S g act or Z'rctn such until such apfucn—
L Ll ol A T b:b dhgoaeg gr 3§ Supr;dne ewrimor
subject to . apnd accordance
o ¥3 mf.b .‘,iu Supreme g«t a8 hﬂd‘nﬂlﬂ
Procedure. 7.41) in opplication by a mort r under this
(:éw ahz?fl b¢ by motion or gc’ ce sus)portod by

wit, aad shall state the date on which such
not as eforesald was given by the mortgages, and
1 also set forth the specific grounds on which
relief is sought.

3 -
2 iAne flic:tion under this Ordinance may be
made to and g sposed of by » Judge in Chambers.

(3) The Judge may %hre directions as to the
service of notice of the hearing of the applicatioa
upon any person whom he deems a Rroper party to the
proceedings, and may adjourn the earing for that
pureoac, or he mey dispense with service of notice
of the application upon an{ party who dppears to have
abandoned his interest in the immovable progurty, if
the Judge comsiders that service of the notice would
occesion useless or unnecessary »xpeq;‘ or Y.

ums:;- t!gouml;g:}l lie from any or ’dc

latters to be 8. . In determining whether relief shall be granted
% by . to a -ortcxw the court shall have
N ; extent to which and the n mor lgag or
ion of has maintained t on which tHé mortgage
9 L(,) is ¢ €. same condition as it was at the
— () date of the mortgage, .mx?nn effected maintained
9"}» | ( all S R
N the be necess in
the securi any buildings other
erecti y in a p T 8 of
repair tear excepted) as

t (8 tm}%{t g

€ ins .
§ : or paysent of the principal o

Tature of 9. (1) 3f, having regard to the considerations
:;:g that ;:tiouun'zhe Llit (£oction and to all
er relevant cons e ¢ 0
ranted by inion that relief e grantod o the
ﬁn-:._,_ agor, it may, in its discretion order that
e being _‘ - v. - - ~ ".‘,‘ -
@»’} ir the date o orlpccqur
: 31 a :“ ﬁ* xercise power mentioned
: Ox"ggm: Tl <
Prov that no order shall operate
to the exercise of any riﬁht or remedy to a
da t to the expiry of this Ordinance,




V7

AT

lhtug to. be .

St of 2 ™ -

application of

¢

9o 1 (<)
Na

4) If the mortgagor makes such application and
lcrsu a og thercof in accory me'!ggh the last

ceding ~-section the mo €¢ shall not so
%lct or ise such gggx until such applice-
tion has bu?dugosed of by ths Supreme Court or
otherwise than iect to.and in accordance with
any wuu by,the Supreme t &s hereinafter

7.&1) An npfucnuon b{ a mortgagor under this
Ordinance shell be by motion or notice su ported by
affidavit, aad shall state the date on which such
notioce as rforegaid was given by the mortgagee, and
shall also set forth the specific grounds on which
relief is sought.

2) in zgi)licmtion under this Ordinance may bo
made to and Jisrosed of by » Judge in Chambers.

(3) The Judge may ﬁv; directions as to the
sérvice of notice of ¢ hearing of the applicatioa
upon any person whom he decms a Rroper party to the
proceedings, and may adjourn the earing for that
mrgoac, or he may dispensc with servicc of notice
of the application upon an{ party who appears to have
nbnndonug his interest in the immovable propurty, if
the Judge considers that service of the not cg would
occesion useless or unnecessary cxpenge or delay.

4) No ogpeal shall lie fros sny order- gade
er this Ordinance. »

8. . In determining whether relief shall be granted
to a nortgngox' the court shall have r%ﬁ to the
extent to which and the in wh € mortgagor
has maintained t on which tWé mortgage

is c L €. 8ame condition as it was at the

dﬁe of the mortgage, andijhas effected and maintained
all necess. s N

the be necessary to maintain
the security an any buildings and other

erections on the pro; y in a px'oser state of
repair (fair wear and tear excepted) a Jhas

formed and o 11 the ts 3
Mrﬂﬂ%‘ﬁﬂ;‘uunt (Wne Sabant
or payment of the principal m o
9. (1) 1If, hav regard to the considerations

in the last

mentioned € section and to all

other relevant consid y the court is of

ﬁnion that relief id be granted to the

& tgagor, it may, in its discretion, order that
e mo g6t _sh Qf - g

¢ specified in

) do 6301 g ﬁor S app cctiont{oro/d
or exercise er mention
i et H  SELS e
% th'ov 2 h:lut noinohrorder sh:%l operate p
exercise o T or remedy to a
da llmnat to the expir;ngr %ﬁis Ordinance.

) _ Subjent to the provisions of this o:-a.n':nce,

ourt or ot

[

of
\ the K4

. g
reservation of
the Judge may v

. Y '>
he same as
. N

§ ity &5
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- o, order postponing the exercise of -
#TETL @0y right or reme g:: een made nnder any 0f
P g oing sions of this Ordinance and
o~ Sl ‘ grizw the time of such pocumoﬂlt
% 8 ects to gay interest on er ¥ithin
" 70 s after the date on.which such

: : be 8 due such order shall thereupon
¥ oo null and void and the person to whom such

tg::lt is may take action for the recovery
of

<. sum and interest due in such
Sy manner as he think fit as if this Ordinance
., has never been passed. .

twithstanding the isions of section
2 "?c) and nouo?é of this Ordinance it
DE A1 G 1

810 ut™y
} ,,"'\.’I ‘.h
DEINE 188t in 0é - reserved by the
instrusenty/and the covenants and provigjons of the
Dﬂg?e have been otherwise observed ,¥To order
that the amount due and unpaid in respect of
interest bc added to the mortgage or other debt,
and the amount so added shall be decmed to be pert
- of the principal money and shall carry interest
* as from the datec of its being so added at the
rate reserved under the instrument.

Costs, 12 Ina rocecdings under this Ordinance
" no order ;%afl be made for the payment of costs
by a lor?ﬁn%ee unless the court certifies that
in its opinion the conduct of the mortgagee has
been for the s¢ of causing dclay or has in
any other respert been vexatious. S

Order at trial. 13. "here a suit, action or other eedk
¥ ’

has bgen teken in court on _inst nt,

u the trial of issue in the
ngg?on or troceodu.u?z, the tz dge, .;
t048 Bnainence, aay el sd 5 provides
€ as
xt for under this Ordinance.
to bo 14, The €rs conferred by t .
shall be in a2dition to and not titution
for gr derogation of any other powers of the
, court or Judge. ¢
Brocedure. 15. Proceedings under this 1
far as not oxi:gcnli smim g
Ordinance be conduc in

& with the

ractice of the S
dealing -gth such l‘-tters.uw“‘ .
Lffect of 16. Every deeree, judgment or order,

contravention 0 rﬂran l,.de. docllrot or :# '
of Ordinance. :.5& m-mng&p:?.&w :
.1{1°§§3'v33? thereunder be absolutely
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' I

.;rr ".h'n an order ing the exercise of

: o s been made under any Of
TR Aamoine prorlsisns of this Drginance and
- :&' mng the time of such postponemént
® 5 lects to pay interest on eor Within
2 90 s after 23. date on which such
- 8 due such order shall thereupon
4 goou nn} and void and the person to whom such
terest is may takeé action for the recovery
tﬁ: pr sum and interest due in such
manner as he think fit as if this Ordinance
has never been passed.

S 1 twithstand the provisions of section
! B {2 ]?c) and 3
c

ection 5 of this Ordinance it
the ¢ in any case in
a t h the
y i has not becn
©

3 £ ho' v A8 G
T 3 E reserved by the
he co¥enants and provigions of the

instrumenty/and t
mg13~hnve been otherwise observed 1o order
that the amount due and unpaid in respect of
interest bc added to the mortgage or other debt,
and the amount so-added shall be decmed to be pert

- of the principal money and shall carry interest

' as from the datc of ils being so added at the
rate reserved under the instrument.

Costs, 12, Ina rocecdings under this Ordinance
no order 331 be made for the payment of costs
» by a ”ﬁﬁ.‘ieo unless the court certifies that
. » 1in its opinion the conduct of the mortgagee has
been for the purfose of causing delay or has in.
any other respert been vexatious.

. Order at trial. 13. "lhere a suit, action or other proceed
N v has been taken in court on any instrument, t gg

u the trial of issue in th
nggnon or ocooc:h.lgg the t:m%uu, v§ r
na

i ’
an ication has or has not been made under
thl:pgun:me make an order as provided
for under 'hil'Or‘ﬂnnnoc. o
to bo 14, The rs conferred this inan
m shall be in adition to adwnot p ubluguon
for or derogation of any other powers of the
} : court or Judge. .

m‘ < 15. Proceedings under this shall

ot: 3.‘{‘. y this >

ar as not express ided
Mbexgznm eg in accordance ﬂig the °
r

b
Q.i-ry t 1 the S
dealing -ﬁ;csugg ou"tte:s.uwm o
ect of 16. Every deerec, judgment or order, foreclosure
e 5 S e
' madc in contravention of this ?‘dlhum or of |
be lbloln{ely

::{ order made thereunder shal
1 and void.
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W 17.(1) Where the principal money remaining
a under t
due and a - he wu%my

Duration of

instiument one t a
subordinate of the first class ve in
T t of such instrumsnt and the ng of ‘
rellef to the mortgagor and the do of any act or
the exercise of any er by the mortgages, the
same isdiction, TS and discretions as are

by this Ordinance conferred upon the Suprems Court.

(2) In the case of any such instrument
unless inconsistent with the context, all the
provisions of this Ordinance shall ly and be
read and construed as if the words "Pirst
Class Magistratc" were substituted for the words
"Supreme Court" or "Judge" and the words "the
magistrate” ror the words "the court",

(?) No appeal shall lie to the Susren
Court from an order of a magistrate under this
Ordinance.

it) Nothing in this section contained
shall be constred to 1imit the jurisdiction
of the Supreme Court where application for
relief is made by a nrtgn?or in respect of
any instrument to which this section applies.

18. This Ordinance shall contime. in force until
the thirty-first day of December, One thousand
nine tundred and thirty-four, and shall then
expire:

Provided that the Governor n{
oclamation, with the al of
11, declare that this Ordinsnce
in foroe until a date to be fixed in
proclamation,

by

he islat
muq ronﬂg
such
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"Report of the Comittee on Agriculture:

Financial Position -
. (AGRICULTURAL MORTGAGES COMMITTEE )
We, the undersigned, were appointed & Committee to
sider ¥he financial position of the agficultural community

L~

:.:mp of #he inquiry being indicated by the following
: wﬂdlphuu:-

"_fo consider ‘Whether in the present finangisl cir-
of the agricultural community. any specisl

— logialative measures are necessary o protect ita interests

; \l"*i it reasonable security of tenure. '

““"‘". The Commiltee has met on four occasions, viz. 12th
““June, 4th July, 11th Angust and 7th September
<

.}"

principal point upon which there wad diffefence of

J.wh bers was whether it was comp
for the Committee to discuss the whole question of currency
and make recommendations of so far-resching s character
»¢ is implied by such subjects as devaluation or a general

moratorium .

4. The matter was accordingly referred to (Government
- snd in reply the Hon. the Colonial Becretary stated that in
the opinion of His Excellency the Governor the terms of
l‘““?ﬁ.dq?w
or of s moratorium, prime object of being to
~ decide what m.bh—dﬁhdg

t
1
¢
:




Report of the Committee on Agriculture:
Fiasacial Posic

L ] (AGRICULTURAL MORTGAGES COMMITTEE )

We, the were a Committee to
“‘cobhider h‘?:u mr«,.
inquiry being .indicated by following

rpference ; —

iy consider whether in the present financial cir-

measures are necessary to protect ite inferests
it reasonable security of tenure. '

Committee has met on four occasions, viz. 12th
; 4th July, 11th August and 7th September

nd make recommendations of so far-reaching a charseter
- o8 is implied by :such subjects as devaluation or a general

-
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¢, title

in immovable property, both legal and equitable,

and of whatsoever nature and kind ;

Agricultural Short titie

.:.. m

i3 ? .ﬁ. |
% ___E

?

#b

unless the context otherwise Interpretation,

be cited as “the
o

and cobsent of the Legislative Council

m‘y\bmdth Colony of
1 ‘-h-peh-hmdlnﬁa-

'W'—.-hymm-ym

it e f

Ordinance may

Ordinance

- lol».¢
“'immovable property includes every estate,

u,mm : Mm : m , ..a:g
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“mortfiagee  means the person entitled to the benefit
of the security of the instrument, and includes every person
whose powers are restricted by the provimens of this Ordin-
ancg ;
prinepal money  includes principal money which b_"
the terms of any instrument is paysble in one sum or by -
stalments with or without interest payments added thereto or
copbined therewith, but does nat jpclunde money payable as
rent

Apphication of 8 |
« hinan e

His Majesty shall be bound by the provismons of
this Ordinance. and the word where used in this
Ordinance shall include His Majesty

2) This Ordinance shall not apply to-
(@) any instrument affecting immovable property which

1= not occupied or used mainly for the purposes of
agnculture

person

th) money payable in respect of premmums of insurance
or taxes or arrears of tages, including arrears which
may under any capitalized or added

o or form part of the money payable
thereunder, and whether the « is payable before
or after the e d“““ i

sinple \pterest or money pay
or -ﬂ&‘ﬂ” M xh terms of
any o be p‘& » plan by 'ha:h
interest and principal’ “sire-joombined
-t-mum-hﬂp.&‘nu(n pn
of the principal money ‘thereunder, and
whether the same is pa belore_or after the

commencement of this Ordinancs ;.

(d) any instrument M u-na*

outside the Callony :
(/) any instrument Mu“p‘.‘y made or
created after the of this Ordinance

4 mmdmoﬂ‘-ﬁ&lw-m
instrument under the Chattels Transfer
m m@hmdw.m&-‘“w
No. 34 of 10g0. normally used in the course of farming operations as if sach
instrument were an instrument affecting immeovablé property.

]

Ordinance to
to

Indian Melnton

as apphed to the Colony no

of immovahle property whih

8. (11 Notwithstar
Transfer of Property At
person shall (except in respect

‘w mortgagor has abandoned

fing the provisons of the

1

@) take or continve proceedn n court by way of f:l'r:'"""i‘ "

foreclosure or sale or -nh.m w o proceed to execu

tion on or otherwise to the enforcement of » decree .

Judgment or order of court. entered or made after

the commencement f Ordinance, for the

recovery of the principal money secared by any

instrument

y

b take proceedings out of court under a power of sale  Proceedings =

w levy a distress. or take resume

or enter into °"t % NNt \
possession of 1wmevahle property for the recovery

of principal money ugder 4 power contained in sy

instrument or . any law

Proceeding for

(e) ke or continve proceedings i1 or out of court (o
forferture

declare or cause a forfeiture of immovable property

or g mum of money pmd or deposited for or on

scoount of the purchase price of immovable pro-

under any instrument by reason of the non-

of pringipal money |w under such
instroment , - LR o

(d) take or continue pnnzdmu- in or outvol court for Proceedings on

the recovery of pfincipal money payable under any remant
instrument by & mortgager npod any covenant or
agreement as principal or guarantor or otherwise,
whether expresseld or implied ;

(e)file » bankruptcy pétition agminst the mortgagor in L"';‘"‘C‘ s
reapect of any debt of prineipa) money arising out of 3 "p‘fy'
any covenant, condition agreement expressed or % /
;m in the iBstrumént or 1n any guarantee m K\‘/

of such instrurognt. : L
¥ H1\
except as hereinafter provided 4 > \
\ 3
(2) For the purposes of this Ordinanee, the exe I8

mammummmmmmnw’

v*b“abnﬂby-nmn-’mhm’(olﬂo

sod the onus of proving that any immosable property
been abandoned by a mortgagor shelt rest mpon the
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mortfagee  means the person -entitied to the benefit
of the secunty of the instrument, and includes every person
whose powers are restricted by the provisions of this Ordin-
ANce -

prinoypal money  includes principal money which b’
the terms of any instrument is payable in one sum or by ip-
stalinent with or without interest payments added thereto or
vopibined therewith. but does not melude money payable as

rent

bl ' 8. (' Hi Majesty shail be bound by the provisions of
e s Ordinance. and the word ~person’” where used in this
Ordinance <hall include His Majesty
41 Thix Ordinance shall not apply to—

a any nstrument_affecting immovable property which
% not occupied or used mamty for the purposes of

agriculture |
'b) money payable in respect of premiums of insurance
- or taxes or grrears of including arrears which

may under any
to or form part of the
thereunder, and whether is payable before
ardtch.\ﬂun-n—sd““m:

‘¢! simple \pterest or' money paysble in of interest
or of ibterest which terms of

XX ATy

interest and principal

any ¥

if i arvears be capitalized or sdded.to or form p-:
of the principal money . and
whether the samie is 1 or after the

5

8. 1 f

Transfer of Properts A\t 1% s apphed

person shall (except in respect of imnovable property win !
mortgagor has abandoned

Notwithetanding the provieons the Ind

the Colotiy  no

(a) take or continue proceedings in

foreclosure or sale or otherwim or proceed to execu
tion on or otherwise to the vuforcement of a decres
judgment or order of court citered or made after
the commencement of 1)«

recovery of the prin:ipa

Ordinance. for  the

secnred by any

instrument

b) take proceedings out of couit inder 4 power of swle 1'remeding.
or levy a distress. or take esume or enter pto " et
possession of iwmevable property for the recovery
of principal money ugler 4 power contained in any
instrument or m any law

(@) ke or continve proceeding. roout of conrt to Proceeding

forferture

declare or cause a forfeiture of tnmovable properts
or & mum of money pmid or deposited for or
scogunt of the purchase price of (inmovable pro
under any instrument by reasom of the non-
of pringipal money paysble under such
Inetrument ; - 5 a
(d) take or continue ,m.-g.d.,.:. in or ouf*of court for
the recovery of pfincipal money payable under any
instrument by & wertgager upod any covenant or
agreement as principat or guarantor or otherwise.
whether expressed- or wmplied .

(e) file a bankruptcy nl(l,un agminet the mortgagor 1n Proveedmgsin

reapect of any debt of prineipal money arising out of ""EPN
any covenant, condition agreeinent expressed or /
I in the ifst t or in any guarintee i 4y 7
- of such instrument. )
¥

except as hereinafter provided

(2) For the purposes of this Ordinanee. the ex. v.
power of sale shall be deemed to he completed when the™
vendor becomes bound by an agressuent or contract’ of dale.
and the onus of proving that any immowable property
been abandoned by & mortgagor shalt rest mpon the

court by way of Prooeedog

fo



Profedure

Ll
! before d. to do any such

sny such power as is defined in the last pre- '
ing section shall give to the mortgagor notice in writing of
his intention to do such act or exercise such power.

(2) Hwhmxun-hdlmwnuﬂmhm,n’
shall be signed by the mortgagee, or by some duly suthorizsed
attorney or agent of the mortgagee, and shall be deemed to
be duly given if delivered to the mortgagor persomally, or if
posted by registered letter addressed to the mortgagor at his
last known place of abode in the Colony. A posted
shall be deemed to have been given mﬂﬁe

(3) 1f the mortgagor doew notgithin one month after
the  giving of such notice apply”to Supreme Court for

such power as aforessid.

(4) If the mortgagor makes such application and serves
# copy thereof in secordance with the last preceding sub-
ik .

ance with any order made by the Supreme Court as hereinafter
provided.

7. (1) An applieation by & mortgagor under this Ordin-
snce shall be by motion on fiotice supported by afidavit, and
shall state the date on which such notice as aforessid was
given by the ce, anid ‘shall also set forth the specific
grounds on which is sought.

“this

(@ An applicstion_under
to and disposed of by & Judge in

? A

(#) No appeal shall hie from any order made under t
Ordinance

8. (1) On the hearing of an apphication for relief under
shis Ordinance the mortgagor shall satisfy the court that he

‘u maintained the security on which the mortgage 15 created

n the same condition as it was at the date of the mortgage
and has effected and maintained all Ary improvements
a4 may be specified in the instrument or as may be necessary
o masntain the security and has kept any buildings and other
erections on the property in a proper state of repair (fair wear
snd tear excepted) and subject to the provisions of section 11
of this Ordinance has performed and observed all the
covenants and provisions i the str ent  except  the
covenant for pavment of the principa %

(B I the court., being satisfied regarding the matters

mentioned in the first sub-section of this section and. having
regard to all other relevant considerstions i satisfied that
reliel -should be granted to the mortgagor 1t may. in its
discretion, order that the mortgagee shall not. before a date
specified in such order (being not later than twelve u nthe
after the date of the mortgagor s application for reliel), do
2Oy act or exercise any power mentioned 1n section 5 of this

Provided that no such order shall operate to postpone
the exercise of any right or remedy to a date subsequent to
the expiry of this Ordinance

9. Bubject to the provisions of this Ordinance, the order
may be upon such terms. conditions and hmitations, including
the giving of any undertaking. the depomt in court or other-
wise of any security. the appomntment of a receiver, the
granting of an injunction, and the reservation of leave to
apply to vary the same as the Judge may deem proper

10. When an order postponing the exercise of any
right or remedy has been made under any of the foregoing
provisions of this Ordinance and the mortgagor during the
time of such postponement fails or neglects lo pay interest on
o within forty-two days after the date on which such interest
becomes due such order shall thereupon becomé null and void
and the person to whom such interest 1s due may take action
for the recovery of the principal sum and interest due in
wuch manner as he may think fit as if this Ordimance has
pever been passed.

Matters 10 be

con
court on

application
mortgagor

Nature of
rehief that
may be

granted by

court

by

of

i
‘f?}i

é{
¥

|

)l




Procedure.

4
1) A morlgugee before procedding to do any such
act or' ise any such power as is defined in the last pre-
cedifig section shall give to the mortgagor notice in writing of

his intention to do such act or exercise such powes

(2) Such notice shall contain an sddress for service,
shall be signed by the mortgagee, or by some duly
;:ux-neyu.gemulmm.nﬂ-hlh

duly given if delivered to the mortgagor
posted by registered letter addressed to the Lo e
last known place of abode in the Colotty. A ng
shall be deemed to have besh given o
time when the registered letter
ordinary course of pest,

A
(3) 1f the doew -
the gwmgd%{‘
relief as hereinafter . and gtve
Mummmm.um.:"
tion of the said month proceed 10 do

such power as aforessid,
(4) I the mortgagor makes such
a copy thereof in secordance with
section the mortgagee shall not 4o such
been  disposed

igty

1
¥

1

¢
4 4

228
i+
78

F
i

!
§
1
i

!

power until such application has of by the
HnmeCunuMi-Mnhbﬁb-li-md-
um.mth any order made by the Supreme Court as hereinafter

7. (b An application by &
snce shall be by motion on notice
shall state the date on which
given by the
grounds on which s

f

? A

(4 No appesl shall lie fron any
Ordinance

8. (1) On the hearing of an

wder made under

apphication for relief nnder
\ ¢: Ordinance the mortgagor shall satisfy the court that h
l . maintained the security on which the niortgage i« crested
. in the same condition as it was at the date

and has effected and maintained al

s may be specified in the instrument
t0 maintain the security and has kept wny ¢
erections on the property in a proper state f re

of the mortgage
FCeRRATY IMProvenients
r as may be

sldings ar

pair far w

snd tear excepted) and subject 1o the provicions of aection
of this Ordinance has performed }ime A W
covenants and provisions hie » o
covenant for pavment of the principa

(D I the R
mentioned in the first sub section of this section and having

regard to all other relevant

court. being aatisfied regarding the matters

conmderations = satisfied that

reliel ‘should be granted to the mortgagor may in e
discretion. order that the mortgayree shall not hefore a date
specified in such order (being not later than twels nthe

after the date of the mortgagor s application for relief  de
€ Pi
25uy act or exercise any power mentioned in section of this

Provided that no such
the exercise of any right or remedy «
the expiry of this Ordinance

order shall operate to

s+ date subsequent t«

postpone

9. Bubject to the provisions of this Ordinance  the order
may be upon such terms. conditions and hmitations. including
the giving of any undertaking the depomit in court or other
wise of any security. the appomntment of a recewer the
granting of an imjunction. and the reservation of leave to
apply to vary the same as the Judge may deem proper

10. When an order postponing the exercise of any
right or remedy has been made under any of the foregoing
provisions of this Ordinance and the mortgagor during the

of wishin forty-two days after the date on which such interest
becomes due such order shall thereupon become null and void
and the person to whom such interest is due may take action
for the recovery of the principal sum and interest due in
such manner as he may think fit as f this Ordmance has
never been passed.

F Gme of such postponement fails or neglects to pay interest on

Matters

o he

onmdered by

ourt on

application
mortgagor

Nature of
relief that
may be

granted he

Soqpe of
order

o

b
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1. N h ding the pr of sechion 3 (B (¢
and section 8 of this Ordinance it shall be lawful for the
court, mmyunnnwhrhnu-u‘d&htwtb
Miterest reserved by any lmlhu.olbc.pdm
full, interest has been paid st & rate which in all the
stances of the case the court deems to be reasonable, not
any case being less than half the rate reserved by the instro
vmnt.wdthumhnndpovmdwmhn
been otherwise observed, to order that the amount due and
unpaid in respect of interest be added to the morigage or
other debt, and the amount so added shall be deemed to be
part of the principal money and shall carry interest sa from
the date of its being so added at the rate reserved under the
instrument

12. In any proceedings under this Ordinance no order
shall be made for the payment of costs by s mbrigagee unless
the court certifies that in its opinion the conduct of the
mortgagee has been for the purpose of causing delay or has
in any other respect been vexatious

18. Where a suit, action or other proceeding has been
taken in court on any instrument, then upon the trial of any
ssue arising in the suit, action or proceedings, the trial Judge,
whether an application has or has not been made under this
Ordinance, may make an order as provided for under this
Ordinance

14. The powers conferred by this Ordinance shall be in
addition to and not in sub for or d of any
other powers of the court or Judge.

15. Proceedings under this Ordinance shall, so far as
ndnpmlywwﬂdlabythn()thm be conducted in

ac with the ordinary practice of the Bupreme Court
in dealing with such matters.

16. Every decree, judgment or order, !'wlo.. or
forfeiture, made, declared or taken ad of,

meaﬂnﬂonmdh
Ordinance or of any order made th der shall be absolutely
null and void. '

.lI. This Ordinance shall continue in force until the
wbydm.-wmh.&dud
thirty-four, and shall then expire :

.

Provided that the Governor may by proclamstion, with
the approval of the Legislative Couneil, declare that this
Ordinance shall remain in foree until & date to be fixed in such

‘wk-mon




Power to add
interest due to
mortgage debt

Order at trial

Powers to be

Procedure.

Effect of

11. Notwithstanding the pr of section 3 (D (o)
and section 8 of this Ordinance it shall be lawflil for the
court, in any case in which it is satisfied that although the
interest reserved by any instrument has not

full. interest has been paid at & rate which in all the

stances of the case the court deems to be reasomsble, not
any case being less than half the rate reserved by the instro-
ment, and the covenants and provisions of the mortgage have
been otherwise observed, to order that the amount due and
unpaid in respect of interest be added to

other debt, and the amount so added shall

part of the principal money and shall earry interest sa from
the date of its being so ndded at the rate reserved under the

instrument

12. In any proceedings under this Ordinance no order
shall be made for the payment of costs by & mortgagee unless
the court certifies that in its opinion the conduct of the
mortgagee has been for the purpose of causing delay or has
n any other respect been vexatious.

18.. Where a suit, action or other proceeding has been
taken in court on any instrument, then upon the trial of any
18sue arising in the suit, action or proceedings, the trial Judge,
whether an application has or has not been made under this
Ordinance, may make an order as provided for under this
Ordinknce.

14. - The powers conferred by this Ordinance shall be in
addition to and not in substi for or derog of any
other powers of the court or Judge.

16. Every decree, judgment or order, Yoreclpsure or
larbod e,

of Ordinance.

declared or taken advantage of, distress

]
Provided that the Governor may by proclamation, witt

the approval of the Legwlative Couneci, declare that this
Ordinance shall remain in force until a date to be fixed in such
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