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The history : Kenye Water Ordinance
{No. 35 of 1989) 1s set out In tne ,v.aaaru:mu‘s £:8.0,
on'l‘é&?d/&).‘ The Ordinance appeared 4o be wall
guited to the special circumetandes of Eenys, WS
it contained tw0 features whaich called Tor special
comasnt . Firetly, as affec s contrel eof
water in pative reserves. scoyeresd thst
the terms of Seotion 88(1 3 y WaloF
Board to lmctu.x. the diver
independently 0f aay pr fone A y Loaille
frust Ordinance. Such 8l 1 oul ave Lol
contrary to the wishes exj a t overnor and
to C.0. Vl‘ull. Angodilg lc iel > # prepared
to provide tn n ter ! ) obtain the
prior gonseat of s Natvive Lan rust Board t¢ am
sction wndch 1t prop¥sed 1 a1 ¢ Watar
Prdinance, alieoting er ia n i reasrves or
iﬂ. er native arsas, Gl the 1 was newes
introduced for ¢ resscns axpluindd in paregraph P

of the deapatsh. Thie particular point wee

cxamined W the lLeand Commission sad $helr wiewe

are recciied in parsgraphs 159¢ o 1s of thelr

Repors.
The Cosmigsiongrs make the cint thet the

-




et hh'- "#he Comniseioners coiﬁmcrd_r,

: .uomn veto, which mht prevent a propor

Weter Soard sould exercise the power of sanctioning

£ Bl . o terdy
» limng. of water in native.reserves m¥

i
newever, that in equity the Lands Trust Boerd _}
mirl‘titqbo ; and to enter : =
N.tﬁua. But not to be the nn;l judge of

the -t_tl@'! MQ ‘to recommend that |
the Lesonds Trust Bou'd should retain e power of

devalgpment or oonq‘ruuon of the water
aumlu of the Colony. The necessary M

I - i
safeguarding of water was, in their opinion, a i
sstter over whieh Government ought &0 .keep d - - l
¥

- -

dipsot comtrel.” o _ s ik
The Lands Trust Bosrd have hed en :
oppertunity of studying the Mum of

the Lend Commission - vidé ﬂu

nsve reselved thét, in petty
cetagery M& the Cot
toey will have no objsetion
for & water pormit 1
uy oe Proviscisl

{xm the proposal to grant such essement had ‘been
 brought to the motice ef the locel native council

e el

1% stands, nindes as vt tiie w

ose clasaed as

'mtina rmins as to whether any

diminution of the powers of the Lands Trust Board :
is dagirable, and on this point, presumably, we
must be gﬁided by the Land Cc;mx;{faaion Report. _
’rhe"s‘eavon&Acomment on the terms of the
Iatar.Ordinmcé referred to the grant of easéments
on lends in native reserves. Section 55.° At
our réquest the Governor submitted amending
legil}ution providiné that the amount of compensation
if eny, ‘which sh_ail be 'pa:ld by the 9vperator shell e
determined by- the Governor in counpil,‘ and providing -
i’\u‘therlthat an easement shall not be @@emed to be
a lme, licence, or other dispoaal of land witMn
’baa meaning of Sections‘ 7 &nd 8 of the Netive Lends
Trust Ordinance. It was also suggested to tiie
Govo;'nor that the grant of an easement in s

native reserve should be subject to a pr_oviaion
2 -, i

of the natives concerned, end that suoh lbcal
council and such natives nave had an -

Lty D‘Nrmiu their vtug wpon the
But in view of the Governor's remerks

mmnm«w“uqm‘




lmhqptmnwrudvitblm

m hmt- I camnot, hovever, qnu.'.o ‘n:c
* &_lul e9ldsaly tecome desirable to ensct the '
w m in 1ts or&g‘l.nnl “form now. x.nyu'vm"'
'“bpt-h-unmut it and they will, in any

.mmu;ﬂnnmwaormxﬂm-
'b %0 @cal with the Oarter Reyort. The pascages
= mm wish dead vn.n the ogmtrol of water
hmmmxmvleoe They point
. et e ‘preseat prectice is to lasus pemuite
*ﬁom—mmm and they suggest that
e Yiter Ovdinanse will eventually n‘ypnea,
M in an smended or simplified forn. They
‘.‘ ony tat the Tands Trust Boarq appears to
v oahtsed of veles which passes over lend.in
* sedtoves.and an cdaclute eontrel at that,

*&u i Muu- ia the lends Trust
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e reagon we coneidér thut the
e the Cinnl suthoeriwy. .

rizht Should be gom =uable wi th

af pedyate luad. In egQuity,

e 8 right -t be notified
S o )
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. ¥
Proviselsl

the interests 52 ¥ne Eolony uf/r




the Kenys Govermment mocept the view of the @

that ylnlu ze 18 dv.thon t- AV g0t ey from the danger of Saking SFULLN
The thing

P )

“ﬁ&m bringing wv-w A 5 :
'~7 oy 2 4 ~ 5 Qwoetlon il e m "nx with,
; _Grdmme into operation. There 18, of COuUrse, L3
-the big nhe-e relating to the nug\u Tans

e DUL nw that would not dnvolve & dimination

without muluns the Lands wegdt Board so the main

;_t_v_enlla = ‘u:., as wvell %0 g
.b’ nezt week's sir neil and I submit

for that purpose.

of the water in the river, 1t would drowh out : : 4 ’ oy el
some land and weV¥note, that thers would be . e+ ¥ n Y
opposition so it eould hardly be ssugiled '
throuch upfier the guisewef being & minor w. .

operation, If it was, the Secretary of Btate The position is clourly sst out in

wéulr};, 1 think,wish to comment very severely. ¥r.Jflocd's minute.

X The cest of operating the Ordinance The Water Ordinence 1 In LogQyV/ 3 but

was originally estipated &l sdout. £3,800, o She only provieions we are cQnowned siih now ere

provide for the salaries °fa' nesesunry . = - ‘ Seetion 75, proteqting ewie xu the native wreds snd

encineers, but the estimate has now been Bpetien 59, over-riding (iater slis) .ection 75. ie

reduced to a minimum of £1,600 per annus. As ) the Xengs lund Cosmission point out, wuler flewing
\ir. Preeston points oit, the new Lands rrust - = | Q: S T g s Bakive esarve ie as importest W the ngkigy

Ordinsiee 'W"’.“‘ the Water € . A S8 the water whan 1t gete there, sad I have sdded
g5 far as native PesAEVes AP | ’ e B e Fiosd's dreft so oé %o sake 1t clear thet os greet

I think we can approve the W 4 2 SRUtion Bust be shasrved in e e Suse &8 In the

force of the om (tt
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ion ut the Custom House,
am. on Saturday, the 10th

P oo
Official  fated 26th January, 1025, Vol.
XXXIV, No. 1

. H.M. Customs, Dir es Salaam,
10th June, 1983

H. R. LATREILLE,

: of lulﬂiruoums and

o RS

users of the water of pul
public_bodies of water.
be

inoiplés. of. tbe. Onds
establishment snd con
- is

vantugeous way, including the

and pollution. ~ Secondly, provision

: the issuing

Board of documents granting & ng

legal sgcurity of title to those wi

or store and use public- water lawl

most beneficial manner for the inf purpose

with due regard to the limitations of available

‘water resources and the rights of others. -

It has been clearly blished in other

that uncertainty of tenure militates against develop-

ment, and all civilized countries are alive to the
ity for ing the conservation of their water

Aoting ' Comptroll 'n[AC t

Gu”in!.' Noric! ﬁo. 815
KENYA AND JJGANDA RAILWAYS AND
RBOURS.

TENDERS are jrequested for the supply of
idd of one year or two years from

1st August, 1985

1, Full details regarding c.‘»omiizio:t:rx:0 of contract,
approximate quantfies and the official form of
tender may on application to the Btores
Superintendent, P.0} Box 40, Nairobi.

on the official form will

marked ‘“Tenders for Uni-
1 to the Chairman, Rail-
way Tender Board, PRO. Box No. 570, Nairobi, and
should reach him by spon of the 13th July, 1935

4. The lowest or ully tender will not necessarily
accepted.

8. Sealed
forms”’, hould

Nairobi,
19th June, 1985.
G. D. RHODES,
General Manager,
Kenya and Ugdnda Railways and Harbours.

Gengral NoTick No, 816
" THE WATER ORDINANCE, 1920,

resources and the efficient utilization of them in the
interests of the community. .

The procedure under existing law by which per-
mission to divert water from a stresm or other
natural body of water, or to obstruct its flow by
means of & dam, can be accorded by the Director of
Public Works as presctibed officer under the Water
Permit Rules, 1919, will cease on lst July, 1985

Thereafter, d granti h to di-
vert, use or store water from or in & public body of
water will be issuable by order of the Water Board
after pli the applicant and the Board
with the procedure laid down in the Ordinance asd
Rules under it. The principal documents grauting
such authority are—

(1) “‘Licences” which grant water rights;

(2) 'Banctions’ which grant suthonty om

purely. temporary basis.

The Water Ordinance is in niany fespects merely
an- enabling Ordinance; that is, it provides for the
establishment of details of procedure by means of
Rules. 1t cannot therefore be administered untl
the Rules(incliding the forms for wse with i) have
deen promulgated. The Rules wust be approved by
the Water Board and the Governor in Council be
fore they can be printed and pomulgated. As the
Water Board cannot be convened until the Ordin-
ance has been brought into force, some period will
elapse before the Rules and forms sre svailable o
the public.

When the Ordinance comes mnto force it W ob
ligatory, by sub-section (2) of section 31, a8 every
person who is diverting water from stresmns or other
bodies of water by means of works, or ohstroeting
the flow of water by means of dams, or sllowing
water to be divertéd or obgtructed, sither 1o spply
within six months for s water right in the maner
laid down in the Ordinance or to discontinue such
diversion or obstruction. 4

By sub-section (1) of section 0 of the Ordumsss:
those holders of waber which have boen
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the receipt of your ‘Gegpiten Woi <8%

of the %¢md of August 1984, = 0

.

tnfors you that I agres thet the Vateg

mum.‘ 1929 may now be broaght
4 :
{nte force vithout asencment if the ‘1

o
g

Mg M such sclion ariess ‘ ;

provided trat fumds for 118 operati
ear e found, x.mu_um; the
estisate of cost 1s now retundd

89,800 0 61,000 end £ohreat !
o



In order to % the dbjection raised

rd Pagsfield, 28 $o.the effect of Section

of the yater Ordindhee, 1t will, I shink,

=t the words Oty - : ‘m’~“*

¥ .
necessury 1o ingert

e ]
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'l have the honour to. ;
1y, 1930 on the
subject of the water Urdinance; 1929. o

despatch no, 520 of the 8

2, in that despatch it was suggested t'nit
it would be desirable to pass & short mmtug
o:di.n-mo to pu-ovm- that the water Soard shall ;
obmn tne prior consent of the sative Lands
Erust soard to any action whnich it proposss to
take under tne water Ordinance utocti:;g water in
native reserves or other native areas, vnct.hn; the
water in question is water situated actually within
the boundaries of such areas or is water situated
outside those areas, inm,l‘oronce with which would
affect the unpplyv ;nhtn t-hon areas, and also
to provide that the above p&rovutonl and section 78
of the water orMna.nccv shall be .xcopto; from
the scope of section &8. '

3. 4 Bill was accordingly prepared and
& COpy was transmitted to you under cover of Aenys
despatch ko. 569 of the 25th september, 1931,
The provisions of this 5111 were approved, subjeet
to two amendments, in your telegram No. 346 of toe

20¢h Hovember, 1931, but the 51ll was never

introduced ...
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Teascns, Fires, the tlmlﬂ.. st tuation ul'l‘i#
permit of provision being made ror tlu cost of '
eperation o1 the water Urdinance,: tnen est
spproximetely £3,800 per annum, Secondly,
rightly supposed saat the subject or the ame

444) was one on which tne nenya Land ommission would
make reccmmendations.

L he twn of tne rirst objection is now
‘ﬁeﬁ‘ by the reduction or the estimate of cost
” ;-uh- of £1,500 per anmm, and the need for
sringing the water (rdinance into operation may
shertly booc- t-orntlvo. ihe purpose of thuis .
deapatoh is to enguire whether, in vtoy of the

-

&

sonsiderations set out in tne frollowing paragraphs,

you would see any objection to the water Ordinance

belog brought into foree without amendment,

provided that funds for its operation can be found.
8. ine Kenys Land Commission in pn.mgn’phl

1088 to 1606 or thelir Aeport have taken a du'“““

view from that expressed by iord Passfield in :

paragragh 3 of his despateh of the Stn July, 1930.
ey bels shat, while the Estive lands irust poard

“awe & Tight to be notified and or objecting in

SAles whete diversions arfecting water in native

SSerTEs Are coneerned, whether such diversions are .

"” outyide or imside the reserve, the
mn-annm« the matter. in
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7. It will secessarily be some time before
legislation reflecting the vommission's recommendstions

regarding water inter alis can be passed. it would
. be ebviously undesirable to introduce an amenduent to

the Water (rdisance mot in accordance with either

the wommission’s Repert or tue draft legislation

reflscting 1t, with the sols ebject of enabling the

Tater Ordinance to b4 bvought imto operation., I
therefors trust that you will reise no objection to the
Mmter Wwdimmace belng brought 1oto Iorce as it stands,
Lf secsssity fer such sotiom arises.
E Bave the hoaour tc be,
Sirg

Your most obedient, humble servant,
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Board objects,
to the
matter in lssue

,‘Ww‘l”ol.ﬁ the view
sdopted, there sheuld

t rule-making power extends to

in ¥ative Reserves under sub-section 11 of

of the Water Ordinsnce.

.. nhmmuh.~ﬁumlaﬁ
with the of the Carter Commission es

: in paregresh 5 shove.

» the ilatroduction of lcglalation to
.0: Oarter Compission's proposals
have no legal pewer to delegate thelr
: i:‘tp ou;zﬂu affecting Native
S & T the bave at prepept to
tisns for sueh permits mmn
ir doing #o is 4-.::‘-1). 3




