


Reference LordfFrancis Scott's-letter
below, duted~October 7thv. I had a talk with him in
general terms on the points he raises. Could the
Department let me know whether the question of
transfers of lands in the Highlands outside tounship§
is a burning issue at the moment? If not, when and
how is it likely to arise? Have the Colonial

&
Office registered any interpretation of the fermula?
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¢l "‘b%v sent by the Duke of ‘De‘vonshire.

to Mir.uersh wha yms, of cmn'se,

:;epgetury) Wi h u rﬂ&mw

replys

1923 and as you kn

else

seems clen_r from the

on 23299 thet the sugbested distinctio
land for sgricultural purp

othor purpos

Puper wes being druwn up.

tép of

the. Indiens v

not come under the res
the  idea

odeurred to the™Indians und

1 think 1 need not minute &

b

MTg I‘reeston 1ufqrms ne thaib ‘ms

1

one could be/set up) was just us much vgricul turw

in purpose as & Tfield of cubbaged. ¢ B0 theil Lne
P

his Private point ‘cennot arige unless it is desired Lo treagfer

’Mn ¢ - A
gtound to Indiuns putside townships for some definite]

‘F'Q.ance as to &
non=agriculturel purpese . In-faot. Lothink that Lordl

2 c
T atiach & Qopy of the Wsite Paper of 7 | . %+ Francis geott is right.

ow more aboub it than anybody At the sume time whot we R@V¥e~ i@ gonsider

now is what the Duké of Devonshire ds to reply. it

t length. It
Puper wnd from the minutes js better to keep the reply short and simple becsuse
n._ between if gy erguing is entered into Lord Francis sScott will®

oaes and lend for quote it or bits of it in Kenye und use il %0 reise

es was not cons:ulered when the 1923 | troyible and embarrass the Govt. The Govt. is, of

The puregraph &b the course, considéring the whole guestion and has to
page 16 of that Puper, pointing out that g consider ‘it not in tne light Gf what the Duke of

were cluiming thut any trunsfer did Jevonghire now thinks ne meuwnd in 1923, but whut has
i [ : :

striction goes {0 show that L e . wctuully been smid-and; muci wore important, whut the~

of drewing the distinction had no® then present situstion is.

.
so rar as I know there I suggest then tnut lr.ilersi might L

4eked toewrite to the Duke on the lines of the

is nothing, to 8how that it hes occurred to them e :
simce. The point is being reised by the Legal X ottached dreft.
Depurtyent in Kenye. ’ ?~ [-It aws in & wuy rother wousing to seg thut
1 were asked to giveyem | Wion o perd Francis Beott contemplutes the possibility thet

s L e i : ¥ "

oub of the blue I snould be, inolined to think : i i { ¥he . white settlers.might be ready and willing to sell,
Fiw Ao )
thet the ruling des 1ntended to cover all the $hejss lend to Inddens if they could. LI so the cuse
A B , -
lend in the Highlends, wnich ut thut tune could. i ‘for tfe meintendrge of the pursly white urew [els
» -
only be used as fur as ?myone knew for ‘a : pather w“*"']
agrlCJlturul purposes, exﬁg’oﬁ for lund in ’ w29
to rnsmpb(much would not be ugricu].tural land Y o ] " 1:27 ot
5 58 , , ‘ L e 27
slso, in point of fact, it is difficult to % /?12_3
o . 23257/ 34 <5
jmegine what use could be made of hmd other W«-‘a
g G e LT
- zZr

thun wgriculturgl in the thhlands,

can very

& sisel fuctory or a cotton ginmery ( supposing

G At 3
well be aPgued that & wr :taotory ofrl ; ) o sy e
¥ » A - < .
L ¥ - - -y t= -
| . Sl /t“//('a‘«)
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- N
-0 WMAY 1935 ,
ot p 4th May, 1988,

A® 1 told you, 1 consulted the Colonial
office @bout Francis Scott's letter; which I return,
n'n.d they have now nu&nitod an answer., They point
out that the whole eiuuuqn is at preeeni, as
Francis soott says, ulider active considerstion in
w- = -

7. It seems clesr that in 1923 the ides of &
distinction bn.vun land in the fug}uuw used for
'anioult.unl purposes and land 1n the mgh.umdn used
for Iuwvomor purpose (outside townshipe) was not
a Yy considered. §t followe #hem that the
_(qu.oml.nt have not given any definite pledges in
' ;1€hor‘umtxon. In these ou-o_nunou F—vhink the
; Ltdnnny Fo e
only poniblo ansver mm that,
80 far as you oan mz now, the dilunouon was
- not

Grace
The Duke of Devonshire, K.Giy C.CuMeGs, GG, V.0,




1

e
not oomlaorod)so that no pledge on the point has
been given, and that obviously the mat.er will have
to be discussed and ibt-poaaiblo agreed in Nairobi

with the Government.
1 encloge a copy of the white Paper as
you may not have one. Dy -=yOus
Yours sincerely,

<

(cgd) E.Marsh.




with regard to Lord Francis Scott's

Ejuestion, I have consulted the Department and they’

point out that the whole question is at
Lord Francis Scott sayg,.under active conside ration

in Kenya. It seems clesr that in 1923 the ides

s of a- distinction between leng in the Highlands used

for-agricul teral®purposes und land in the

used far any other purpose (outside townships) was
o X notiectively con;i'u-z-wi. it foliows then that the
) ~(;‘L’)v;:rnmcnE he ‘ not given .»r:y‘ definite pledges in

~either-direction. - In these circumstances I—think

. . the only pogsible answer to Lord Franeis Scdbils
thslt, s?mfm‘ as you e@en reccllect nov the distinction
was not considered, so that no pledge on the point
has beén glvens~and thnt. obviously the matter will
have” to be (liscusspd.an(i if possible agreed in
Nairobi with Vt,he Government .

T enclose a copy of the White Papgy, as yol

o
a.192—4 3
Om may not have one by you.




C. 0.

M. v ‘ Jith regurd to Lor& i
My, )
Mr. scott's gquestion, I heve consulted tne
1 Mr. Parkinson. .

7y ¢ X Department and they. point oub that tog

Sir'G, Tomlingon. RN !
) ; 7
7&;"6'5““”§‘H: i Whole question is et present oo Lord
Sty J. Shuckburgh. -
Permt. U.S, of S. Franois scott says, under actlve
4t 3 ) )
Parly, U.S. of S. -
‘bn” consideration in Kenyua. edoyrs—

Secretary of State. N ; a
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glides hgve to gowon isfthe uctusl
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r ige g1 fietiewes et IO —owedils o Itk
A . "
seems| clear f Rewaxer , thut in 1923
=* "4Ye idee 9f & distinction between land
- =
-, "v : - s 3 s
4in the Highlunds used Lor uwgricultur-i
;.g/x’ o > . =
b ~c%» purposes znd lend in the .iighlands
. -
; o . :
iy for any other purpose (outside sown-
!“ . .

ghips) was not actlive

It follows then that the -Govt. nuve
given any definite pledges in eithéy

direction. Wo—SuEgesi—thet—roPFesly

that’sg far .88 you can recollect now
N

the distinction was not.eomgidered ,
.
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My dear Vlctor, . ‘

* I am taking advant.age of Maud's return to send

¢

‘you this le’_t_,t,er, to bother you, I am afraid! -It is about

the 1923 Whi’r;e Paper on Indian question here, and the inter-
pretafion :t.heréo-f AAS'yon‘ will re;nemb'er, apart f‘rom ot;h.er-*
nomts, 1t was agreed that there should be, no: segl‘egatlon -
ete. im townsm.ps, but that the 1and in the nghlands outside
'townships was preserved for the wnlt.e community. It has ndw
been r,ecox;lmended by the Carier Land‘Comﬁxission and accepted
by the Imperial Governmenf, that these lands should be secured
by an Order in Council. We are discussing bnis qliestlion now
with our local Govt. , and they have put up the legal inter=
pretation that the 1and Sufeguarded to us can only be agri-.
cultural land, and that _any "ehange of user" of agrlcultural‘

1and to re51den"clal or commercial’ washed out the "privileged

.-.posztlon" of Lnropeans Mow I certalnly understood in 1923

thkt ‘the agrged gett:lement rgfezred to all land outside, of

townshlps




g : I 4 ® t \0
ol A ’ o h ’2" {
townships, and eannot remember any. diécuasj.o‘nvns to - ) . ' A
whether it was agricultursl or not, and in fact that e [€) = o ' 5
oy 11th October, 1954.

residential reasons were the chief reasons for the - . R
original concession to Luropeans.' You will see that :
if the interpretation put on it by the lawyers is

‘accepted, there can be no restriction on the peaceful o
Dear Lord Francis Beott,

enetration by Indians wherevera white man wants to . ; 5
p Y . . i 8ir John Muffey, who hus Leeh awcy from the

evade the restrictions, and sell to an Indian. I should : Colonial Office for

2. fey days, has asked me Yo think you

be very grateful if you could let me know what your own & 2 for your letter of the 7th Octeber, which he feun: +.lting

recollections are ofi tnis point, and also whether I may  _ B .~ for him on his return to-dry: ‘ =
B A i ) ' 4 ig =frai a i not h hle to let '
quote you to our Govt. here. Sir Joba is =zfraid he will not be able to let
o § B you huve an answer to the difficuit ouestions r-.ised
I hope you are all fit and well, =mat PR e
in your letter in the course ol the next few daysy but he

would much like to see you end discuss m-tters. Bis only

Yours aff. . ) . -
free day in the :Lm%ediate future is Mond-y next, the 15th,

(oD.) _“‘ANCIE’ SCOTT. = and he wonders vhether you would be able to come ~nd see
him here at quarter to thres on that doy.
Tould you k}.qdly let me koow vhether thot time
vould be convenient to you?

Yours very truly,

a

(Gl Y
| LIBOZEMANT.COLOMEL. ] B i

LORU FRANCIS SCOIT, Ledal, ! /‘
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g . The Secretariat,
Yairobi,
Kenye.

3rd. lMarch 1934.

Tr-nclsg - ‘

P 3

I enclosu < ¢ promised o copy of the nttorney Generel's

opinion on the subject of the trensfer cf lend to Indicns in the

Hizhl-.nds. e crnnot.held up the inkuyn crsc indefinitely, end if
vou rre in“doubt -8 to the corrcctncss”of thc enclosed opiniaon I

trinl .robebly the oest thing to do is to refer the'm tter home for
dceision with ny ~rguments 'contr-' you h-ve to put forwerd besed

events here &t the time

on yocur peresntl knowlcdge of contomp

¢ ite Prpox -
Yours sinceredsy,
(sgd. ). _ L. 1L 1L Yocre
i s Ten. Lcrc Teronels Se D. S. O

"Delorninc

Ror




Ixtract from A letu’:_r{‘_,i(ihted J.B}l%‘l,,ﬂ_egﬁurv, 1334,
from the .n,toi&g&gy Ge

GREGATION OF RACIHS,

T, BT
e e e

; ADTR 19537 TAID W1 11 D5,

4 In the "hite Paper of 1923?%
Government laig down the policy to be observed ]
the ‘reservation of land in the Hizhlands for
The "question that has ‘ROW aPfisen is-this: Did
Government intend the restriction to apply to all s Other
than land in townships, irrespective of tha purpose for which
=  the land was to be used, or did it intenu the Jrestriction to

apply only to agricultural land? In my opinion the . .
intention-of Hig ilnjesty's Government, as stated in the Mhite
Paper is, in effuct, that the reservation for Zuropeans of
12nd in the 1i Mlands outside townships is to be confinzd to
1and for agricultural purposcs., ) :

2. A porusal of. paragr ph 8 of the Whiten T
Paper showa. that His Majesty's Fovernment, in arriving 4t -
‘2 deeision, traced the history of- land policy in the

Colony and it is on the Jording of the Paragraph™as’ < whold -,
that T bisec my opinione. -- S ® = F e =

] e

Do - In reciting Lord Ilgin's policy,. the ..

.-words "suitable for Zuropean eultivation' and. "mgr{icpltu‘; 1N
land. in the Highlonds™ aps used.  Further’onwe come to thee-

«wWords "particular farmg®. Xzain, when referring to ths - ~

rescrvation of the Buropesa apes it is stated that "Lord. B s
Milper mado it clear that thi meservation 6F A_certiir are3 £
for Zuropecans implicd that a2 Bimilap rescrvation should ber_wm
availabls for Indians who vished to taks up igbicultural "
1and", And 1t the end of the paragraph in dvaling with Y

the reservation of 1ind for ¥ndians the words Mghat denand
there is for azricultural l.nd on the part of the Indians .
who will giv:." 3uitabic guariatee of' their intonmtion to

develop the 1-nd themscelves! <ppear. TIn othor words,
paragraph. 8 yould appear to rof.r only te-zgricultur:l JFand: ™

4. Tt s2ems to nmy, thorefore, that, so fir
18 1and outsid: townships is concernad, the rostriction te

Turop: zn’o_vnership can only bo maintained, in the absence of
restrictive covunants, to land which is used or is int:nded
to berused for arricultural purpos:s.

G

. ) . The following extracts from letters of my -
predecessors, which support my contention, are rolivant -

"A caraful perusal of thit document, howev.r,

inclines one to think that its int:ntion is that

Indians may have any sort of holding in the Hizh-

lands except -an agricultural holainz, whether the
holding be inside or. outside & township. The only
restraint on alienation to Indians is contained ¥,
in the Crown Lands Ordinance, 1915,"

!48.T understand, éhe. White. pasars.
aub ommani on

atdepends in v

e Srsrcday K

a\cc&gﬂré Vluqﬂl}%uzmg B V«\»
etk - 3 v o4




4 © “... . the conditions of 1 ‘tle ﬁ%r
> o MR, essentially - = .
e s ~ . (a) agricultural, or e
. o Sh (b) residential or commercial,
, © 4n its character-and user. Tf an area is- ™~
T agricultural then the policy laid dawn is that ==
-.1and in that are granted only to --a -

k a should be .
Zurope&ns. If, on the other land-an area is a- . . )
residential prima facie . .. .- _.
3t be abandoned N -
area in oucstiom is o =
ship under the Ordinangé»g:-: L

far ag I am able to astertainfrom the Fecords ——-°
of Department Government has, sindce the issue

. of the hite Paper, dealt with all cases which =~ ~ =
. “-have arisen in accordance Wwith the above broad -
» - principles." ' e

e ass

"I think the test to apply is whither the lond is. -
agricultural-land or is properly to be used for TN
industrial purposes. From that point of;view I e

. -Pind it difficult to distinguish betwoen 2 &
town:hip and a tradinz centre." : ' '

: A (sgd.)  W. Hewrragin
: ) Attorney Ceggral.

[

&




3

-nceessnrily be ignorang-of such cireumstinccs < solely-en thg word-' _.

*dn 1923, the Duropcen c~s¢ vne bised largly on thet risk of grodunl

The Hcn, The Gelonial Scerctnry, .
Neirobi.

sir, . 0T
. 1heye the homor to submit the foll
the Attorney Cemeral's letter 'dated the 15th.

= It appgars to.me that the settlement of
in the Mekuyu case should depend not merely an
tation of the tarms of the Vhite Paper of 1923 )
mention later, thesc terms in my submission arc in favor of my
contention) but that the history and all thc circumetenccs of the .
Controversy betwecen the Europcens and Indians in rcgard to the tran-
sfer of land in the highlends should bc taken into considcrr tion.
I belicve thet there is z rulc of law or cvidencc theot o strtutc must -
be construcd on its wording only snd thnt extr~ncous circumstances g
<rnnot -be considcrcd im order to throw light on the meening of some
ambiguous term; but I would Suggcst thet the construetion of o B
Prrliementary prper should not bec hempércd by-any such-rulc,. ond A
thet.in ~rriving ot thc intentions of. the “Thitc PrpeY, - duc regrrd
shoyld bc p-id to the circumstrnecs surrounding. the- controversy
vhich led to its issucl-ahcrcgu the Attorn:y'ancral’s,epinion is
etrecd - ~s is only naturnl Lovipg regrrd to.tho frct thrt hc must -

ing -of “thc Prper itsclfs B —

]

. There. ean be no doubt. in“the mind of snyonc comvers-nf with
the history. of the crsc that the dispute\betvcon_the -tvo communitics
in relntion to land wre as to whether the TThite Highlands .ns ~» vhold™
(otHer then land in townships, vhich wes of neccssity cx¢luded) wexre
to be kept inviolate: for “/hite Scttlemcnt. It c°n be ~cccpted that .
the prrticulsr issuc ~rising in the linkuyu cnsc wrs not roiscd -
speeificnlly during the yerrs of controversy beciusc both the Europ-
cen ~nd Indicn coumunitics vcere ot one, -in trcating thc qucstion
€8 rcloting to land outside townships ge€ncrnlly, without rcgnrd to
ite proposcd uscr. Ty b

It willd be apprecinted thet. if the test to_bc ~pplicd is
the ultimrtc usec to which-l-nd is to e put rrither thon its original
usc, the-wholc dbjcect of the Veto will bc lost and little by little,
encrocchment will erccp in in every highl~nd arce din thc Colony,
with the reeulting breakddwn of the integrity of . thc highlénds for
Buropcnn Scttlement. In fret if o chenge of uscr fro: rgricultural
burposcs to purposces other then sgriculturel is to mean thot the
Veto of the Governor in Gouncil ie not to be oxerciscd in respeet .
of such lend, it is elcerly demonstr-ble hov ¢ney it woGld be Lu7
neg-.tive.the Imperial Government's dceision on this C~rdinnl issud.

When thc case wes ergucd with the Coloninl Officc ond H.M's
Government by the Members of tho dclcgntion whiech prococded to England

énerorchment werc the Veto to be romoved., In the lemes submitted
te the Coleninl Officc of this deput-tion the following pnssrge
occurs s~ X

"To permit- frce trensfoers betwcof the rnoes wculd

“incvitably roeult in the grndusl cn sthment on tho

»

"Highl~nd erec by Asinties, cnd quadwchtninly nullify. .“ 5]
B 3 it i ' TS W



for Eumpc.‘n cecupr tion
Sey 'Ipus, sculd not
. ndﬁ‘m. but

: -n(}\thrc ¢nc xrught f ug%_.vglc nigh
£ ~ ptreecss of "dummying® d}nﬁq
7 ® 1od in Kenyn, it might s8inle tl 4

i _~Pgre, to Indinns. Oncc  they nrc astrb-
€irtnin ar¥ces, meighbc uring Buripecns tculd vish

thonsdlycs Be forecd im their tdrn, tu transfer .
e Ind;rns, ~nd s&," grrdunlly, lorge districts might beeome
"cxclusively scttlcd %y nsintics. !

Ir. Chu.rehill, spoaking - t the fivst Africrn Dinner in Janunr
1921 "h\,ﬂ he wuns Sccretr:y cf Strtc fer the ccl"nig_a scid

"g q falder & -rrc pledged by undertr‘k:.ngs glvcn in th
.“pcaj t:~ rcéerve the' Highlonds _f Konyn exclusively fer ..

peua Scttlerse nmd we d¢ net intend To depeart %rcm thnt
"yl dgot, p

The d)"mtcrt n ~greeacnt vhich centeined prepeerls for
<~ scitliacnt *f the voricus iesues between Burcpcans and Indicns ° :
cintrincd, inrel-ticn t- the Highl .nd ~rees, the fcllcxaing.pr.serge : _.“

"hrving rogrrd t: prst poliey and commitments . the. CClcn:.r-L
“0fficc ennnct dcntcaplntc any change in th\. g istmg R
"l nd prt‘cticc" Bk

e

Turning to = e nsmrr"ti n ¢f the tcms T the s':‘hftf: P..,per-'~ e
itBLlf, I- subnit that thc uxpr Jsicn ""grlcultur&l lond® to which the
Attorney Genernl attrnches impsrtnnce—in support oivh:.s‘rrgunent ine -,
ugcd by vay of contre -dlatinctlcm te lrnd in the.highlrnds. situated
, vithin = tcwnship which hrs ns nbove menticneds . eltnys becn-ndmittedly
‘> -¢pcn tc cecuprticn rnd xh\.rsng.g by Inbers of c differént recass™

The -enly.question rrising with r«.fcr‘.ncg t uch tcwnship_ orers wo
“whether race scgregrticn ure or vrehpst tcf te imposed uthin thl.d.r_
kound~ riu,s. - =

. N - -
The ffLI' cf 1°nd tZ Indicns- in the Lowln nd arcrs fo r-"gr:l-
cultural purp:sses w-s préc t. nect their ‘ecrapl-int thrt-by being. o
deprived cf lond in the highlends they vere in offcet being shut ocut
fron 21l rgriculdursl cntcerprisc in the Cclony ~nd to give &n enrncst -
of “the @el.nink Officc's oft-repeatcd nssurance that there was no-
unfrir di‘ﬁﬂn&ﬂrﬂm fgeinet Indicne in gheir cxclusicn from the -

nzgmm; £ . b

3 Agroph of cl usc 8 ¢f the Coimmand Pepcr: )
tha;a’iw béyond-nll dcubt. This prrngr:-phluiﬁg
‘rt ¢f the-cln upcs the prssege contoining the
sent on this dgsuc, whorcas the'p

5 Ai¢torney ‘Genernl -

to r.avclopc

m.gh:l,rnda and thet ‘uring ,lcrs have L0k
lend 'thcﬁghl nds zn : gy, Hie 2] 3’&
cilcd that HHE praetice mist -

rs rdgfrde . beth 1M trensitc

Jcsty*'i, ' ‘ ro foud

The decisicn ¢f Hls 1P

the nrintenrnce of the "existing pm 4 ds
frem 1606, vhen the'iBlgin Policy woe 1 ) u [ 19 i
dats cf the Vh Qo5 g : IE ehs? 3
ekt %




The: Seitataria,

Na: mr, Ly seaus;

INTER-RACTAL TRA? OF_LAND I3 THE
E it g

B

With reference to the discussion heid ot " ‘

t.he Setretariat on the 3rd. August, 1Q34=, oohcev-ninz
mter-racial trarafers of land in the m gnIa.nd’s, T-»f’or-waa-d

herewitah three cepies of the Comm1ss:Lo %4 fO'I Jocal —

~mron§tid_:i. o »g
2. % “It -1 understood\that the Tlected mmbe;'c

propose to re,vise the memorandum submitted-on ‘.Le' ‘>1r.n¥ T

April, 1934. : v ' = SR s

- . g

3. I am to ask that the-reviged memorandum

‘may be” submitted at-your earliest convénience:

Lhe honour to be,

at- servant,
VERELI,,
&u’
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AR Land in thig Cb&ony has been issued under the Crown Landg .« .o
Rogulatipna

s 1897, The Crown Landg Ordinance, 1902, and The C?Oﬁ“\pnfgﬁ.
-~ Ordinanco, 1915: ana Section 73 of the letter Ordincnce applics iO‘K d
'!eauad-upﬁ three mecsurcss For the present purpose the

ions 1897 may be disrogarded &8 praetically no land
em e B ; G RS

Bder tho Crowa
fgricultural
8t . ‘inte

industrinl purp ; :

When such approval has .bee: g
transaction is by » deed of a
ccrned: and, ng o higher rental
the Crovn is made o party tc
the rental covenant and authorising o change of uscr.

3a in siﬁilagﬂcircumntances where the land weg issucd under the
Srowm Lends Ordinance, 1915, between the dete of that ordincnce and
thet of the Registration of Titles Ordinance, 1919, the proceccdure prcs-

crilbed is the surrender of the heed title and the issue of two fresh®
titles,

de “Since 1919  gremts of land have bgen made under the Registrngr.
ions Of Titles Ordinance, 1919 and in the same oiroumstagocs the originnl
grent i3 not surrendered but o Trensfer in the form prescribed by the
Registration Of Titles Ordimﬁ.noc is oxecuted and registered “in respect

of the portiong & record is cndorsed “on the Head Title thet such ahd _
such portion has been 8ubdividéd off, and a Bertificate of Title in” =
respect of the portion is issued by the,Regist.mr to the tranefcree;

5e . Now it is not, I believe, open to uestion that, in the eage

Of land leasged between 1§15 and 1919, there can be no earry over of the =~
temms of the origimel leasc to both of the new lcages issued for the sub-
divided bortion, end the remainder of the farme  In such cagses o chlnec
ef usor ig held to hawc oecured and the lease for the-qub-ditided'pqrtion’
would not be isguable under pert 1V.of the Crown Lends Ordinence, As
régexd length of term in suech lease, the present policy is to mekc the
term 969 years in arecs resonably remote from any townghip wherc therc
would be no conflict with the policy applicable to tovmship titles end
vhere an.industrial burpose closgely 'cb{nedted with the agriculture]l -
_Pursuity of tie area is contemplatcdg otherwisec & torm is Tor 99 years,

Ee It gppears, however, to be open to question, in regerd to
leeses issued under the Crovn Lendg Ordinence, 1902, and grants nedo
under the Regigtration Of Titlos Ordinance, 1919, whethor » On the grent
of an rdditiemal user, the Deed of Assignment in the one case or thc
Trangfer in the other represent o limitation of the original conditiong
or merely en additional permigsive uge. :

e The first cesc in point, which came up to Executive Couneil,
vize P 487/4/17 Blburgon, was in 1927. Here the original form wes
held under the Crown Londs Ordinance 1902, and o numbor of sub-divisionsg
d been mede and used for commercial o8e8s' The ohange of wsor in
_Partigulor easc weg for o store

8submdivigion and adwigad d8tive clsuse nece

he lease on ch The farm adjoincd Elburgen -

Y igh et the timo :




‘ LT g ’ IR

| Exocutive Council may, thercfore, have begn influcnccd by the vicine
ity ¢f tho plots to & tovnghipe- y

The samc re@gbting
] e,

which worc conside g §
’ 8 :’ visd

FTor L0 +888

. end o transs 5 : _
" (8) 'a subdivision 3 A PrOfl L. 0,796 Unsin Gishu
Turbo Staticn) for the purposc of © store and hotcls

Bach of thesc farus wes held under Crowvn Londs orcinznce,
1902, and in eeth casc on January 19th, 1927, Exccutive Council y
‘approved the.ghange of ugdr and adyiscd thot no restrictive covenants
regerding intop-racicl transfér nced be inserteds 3

Oy ¥ The next cosc to go to Executive Council in this conneexion
wos the Rongel Case. “This case covers e period of scveral yecrse 1t
coies in here chronologically, since on February 18th 1927, trensf
er to an Asiatic was vetoed and a sharp reversion of opinion from -~
thet recorded the previous month as shown-a2bove ook pleces

0. Following appzrently on this decision, when the next casg
core wp from the Comdssioner of Le.nda(viz;_ % subdivision in respect
of 2 plots, one of 5 acres for facdory purposcs in connexion with

. the adjoining farm, end onc of 3 acrcs for ‘rcgidential purposes -
Le0e4895 Macootha River, Kyanbu-Crown Lends Orcinsnce, 1902, “titlg) —
e Seeretariat enquiry whether both-or “6ithor léasc would be covene. B
anted ogainst Asiadtic owvmersghip or residence by ‘other-tham o servant” =
wag put to and angwered in the affirrative by the Cormissioner-of -
Lends, and-Bxecutive Council, on May 20th 1927, c-.t}vis'ed‘a.ppr,oyal
-0f the subdivision on this umderstanding. - e

+1l. Then on the 26th July, 1927, amd 17th August, 1927, therc
were subnitted two cases of subdivieion with ¢ nge of user. The - .
first was in-rcspeet of a 6 acrc-plot for rosidentiol purposcs, L.0,
446 Nekuru(H.He. Jarics)t the second wes Tor 2 ncres for & ®torc, L.O.
474/2 close to the junction 0f the Lower MolO-Reving and Nekuru-
lower Molo roads. Both lcases were under the Crown Lends Ordinance,.

correspondence on the filess -

S e : " -
12. - Finally we come to the Makuyu case where a 1 agrc 2lot hast-‘-—

been cut out of a frechold Estate end sold to a Company called
lizkuyu 8tores Limited. This Company ig in liquidation ané the
edministrators have epplied for permission to sell the plot to on
Asiatice  There are, in the close vicinity, 3"shops cn farns" but
the devel nt is by no neens 80 full for cormereial urposes as ot
Rongeie It is this cose which is now up for considerations No
aprrovel of & change of user is required as the lond is frechold

‘- { though, ectually, when in error the epplication wns submitted for
epprovel to a chenge of user approvel wee given by Excoutive
Council on Aug 22nd 1930,

“the mattor sppoars $0 be vhether or not Govern-
r for eommercial or industrial er

purpose ve e indug- \
_ mhgﬂ’uf'gm qgim-g' usel o
s If it then i s %8 be Question-

‘can ther T ye o an imm sial framefcor on the
1 is a iwed land in the highlends, as no
g.r;: S;golvﬂ!f * ‘ ’

350

140- _In rogard to $he Mekiiyu S$dres, the usc 1s do facto ocomwor
cial end, if the fm';m;. been held, on o lcesehold title; the change
i o B




S

of uscr for commercial purposcs would heve been givene Control cf
inter- raciel transfers of frechold land uscd for nge-cgricultnv:i
purposes can, be quite effoctive bececause Governmeni mey veio ony

i sulce in respect of vhich it is not satisfied thet, having regerd o
the size and situation of the plot and any other revelamt Tactox,
the frecholder hes proved thethis proposcd uscd will not and cennct
be agricultural.” :

15 It is, however, o fact, thot cvery epplication we have had.
up to dgte concerns laenc helcd under the Crown Lends Ordincncc, 1902
as to vhieh, os.¥8 noted above, legal interpretotion is open tc
doubts Lorecover thc above rccord of coscs showe thot ot diffcrent

' timce Executive Gouncil hes taken diffcrent vicws os tc thr intcr-
pretation to be put upon the White Pepcr,1923.

The motter is cf such obvicus irportencc thet it is high e
*ime that o Cefinitc view should be teken and acdhercd to, ond
presuuebly when sction is taken to implement the Kenys Lend Corme
ission's reccomendations rcgrrding the Highlands,- the point wust
bc preecisely dcalt withe g2 S )

(Sede) Vell.Logefs e -
COMIIISSIONER FOR LOCAL GOVERNMENT, = . £
LAJDS AND SZTTLEIENT . - T o

NAIROBI. 4th JUL¥, 1934.




The Homs The Colonial Seeretary,
e

sir,
{NTER-RACIAL TRANSFERS OF LAND

1 have the honour to refer o your conf idential
letter No. 5/C/LED4/1/36 dated 13th August, togather
with ite enclosures, being three copies of a memorandum
drawn up by the Commissioner for Local CGovernment, Lands

and Settlement.

8. with regard to paragraph 8 of your loﬁtog’uhdoé
reply, 1 beg to inform you that the Xlected lembers do
not propose to revise the memorandwn submitted by~
Lt.-Colonel The Hon'ble Lord Framcis Soott dated the
24th April 1934, which they conmsider sets .out the case

' admirably, but wish to meke certain additional - _ - -
representations in the light of the recommemdations -

gontained in the Repert of the Kenya Land Commissien,
which has been published since the date on which the

original memorsndum was sutmitted. Such additional -

representations arc as under:-
3. The terms of reference given to the Commissioners
on the Kenye Land Commission contain inter alia the

following: - .

Hoe 6. "o define the area generally known as the

shiands withih whiagh PERSONS OF ZURCPRAN DLSCLNI Ads
T0 HAV. A-PRIVILAGED roSIZJON IN ACCORDANRC. VITH THE
WHITH PAPER OF 1923."

The Commissioners endeavoured to comply with this

term of refercnce in Chapter 9 of their Report, the whole

of which is devoted to making recommendations as to the
{muo boundaries within which a Buropean privilege is
0. obtain in the futurs.

have recommended for the natives.”

The Comnissiomers further in the final
their Sumsary of Recommendations (Paras ﬂn; state: gh

consider that it would be dmnvidious if the Native Reservem
were to be pretected in this manner and no similar security

. be given to the European Highlands. ‘e recommend, there-
fore, that the external boundaries of the European lichlands

26th _eptember 4.

They convlude this chapter with
the following semtence: "We therefore recommend that the
boundaries of the Ruropesn Highlands should be safeguarded
by an Order in Council so that the Guropean Comuunity may -
have the sam¢ measure of seourity in regard to land as we

7 e Y
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hmhﬁ under the Order im Council -and Be subject to
safeguards as to sxclusions, {.dduim and
exchangess B P j 3
4. If, a8 hl N. suggested 1n the letter dated :
13th from the Attorney General, the tion as .
to WWIOOW hold land in th.m
in the first instanée upon whether the area is, ¢
the ciroumstances into account (a) Agriewltural ‘
(b) Residemtial or Commeroial, the result will ine ubly
be & gradual and a fairly rapid encroashment upon
Highland area by Asiatios and would obviously lw;uﬂ‘y the
attempt made hitherto to preserve these areas for
Furopean ggcupation. Once Asiatics become established -
as they certainly would - in certain areas, meighbouring
Europeans would wish to leave and would d{lur abandon -
their holdings or transfer them to Indisns.
agricultural production would be- diminished in nnch districts,
which would ultimately be ml\ulv.‘ly o.ttltd ‘ty Asiatics. 1
Se As long as there is any ponslhﬂity of auoh a utnto - R
of affairs a.rhinx, it could never ‘maintdined that the 73
BOUNDARIES OF THE EUROPEAN HIGHLANDS WERE SAFEGUA‘IDD or _.. &d
that THE BUROPKA! COMMUNITY. HAD ANY MLASURE OoF smm E‘ .
REGARD TO LAND. 5

> = < -

6. I potice that the Comntasioner for Mnl. GoVernment’;
_Lands and Settlement also theroughly appréciates the -
gravity of this Quest. as he ends his memorandum by .
saying: "This matter ot such ebvious impertance that
it is hﬂch u-. that a d.fhtto view should be taken and
adhered to and presumably when action is taken to Implement
the Kenya Land Commission's: tomdatlm-regnrdmg the -
Highlands, the point nint be pmhely dealt with.," ~

7« As uoredltod Ropr“mtnt!.vn of the Europnn - 4
Commmnity, the elected members must urge that any Order in ¥
Cowmneil designed to give the Eurcopean Commumity security dn e
regard to land must also cover the question eof transfer of”
land in the Highlands o _Asiatics. This is essential in
“yiew of the fact that, mt this late stage doubts are cast as °
%o _ths true meaning of what the European Commumity have
dwl understood was a definite undertaking given by the
ww in 1923.

8. In md‘hl Furopean Eleoted lembers venture to point
out that the m sometimes made by the Indian Commmity

in the past that by not beimng allowed to aoquire land in the
Highlands they are bheing debarred from all agricultural
enterprise - al h actually al had the right
to take wup C winoe and in the Western
g:tu- of, th : ot; 4s definitely met by
recent on of the Kenya Commissioners to
the effest that nq hno of i slould in future be
classified as Class D land, that is, "land im which no
special privilege of race should chtain in in Tespect of either
INITIAL OR TRANSFER." The mere fact of
m-.uun being couched in such terms tot)u
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(3)

Gelo ) ;
Hon: The Colonial Secret » 26th September lﬁg .

the Comuissioners that, in their opinion, the principle,

*

that persons of Luropean descent had a privileged

, in the Highlands, had been unquestionably aceepted.

» ey I have the honour to be,
% - . - e siirl

. Your obeddent” servant,

~ - i < <«
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