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Dear Mr.J¥resstes, ‘ s f

! eneless s mameresdus o8 ihe peiste whies I weiesd .
Mr. Macdonald the oUBer day. 15 scecrdases wilh umy promise. .
It has been writtes somewtal Rurviedly, aad ssuid Save Sees
condensed 1f | had hEd tiae

Kr. Nacdonald sald Uatl be »p.'u find Line_amme Laree
veeks Lesce 10 oludy e whele gquestiss wery fully, asd 1
sbowld be greatly shiiged 1f pec wpuld kindly Lot Bin havw
s -an;u. I8 des ouree IV w1l Be oWt apgesr e Jee
e be somesial Batd on We Carbel Bejert, Bel yee Wil ....
bes Wal 1V dees sel prelend te Be s swrvep of We whale guee
tlon Bul esl) & senfidentiiel senciesden setiling sl e ro-‘

commesdallose WILh agpeel W wigh Beavily s We setives.
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Fisalivy ol

We Settle-
nest.

sion mqﬂt M all native rights u i ‘
serves should be qupn;_.d inecluding the ononh!p of
whish bave been proved to" belong 'unequivocally' and 'n.rc-

Tight' to the matives. : A A S O ks
e safeguard of an 0.im C.is propesed to easure that these
*laime shdll met again be reopened. The"campensa~
tiom ?rmm-u sssumed to justi s procedure.

this connection the Wnite Paper states that "H.M.'s

Goverument propose that full effect should be given to these
recommendations. It follows as & necessaly counterpart that: :
tie Order-in-Council should declare that all claims have been
satiafied and extinguished by the settlement,which is now
recommended and approved."*
3. By this decision African British subjects are deprivedus.
by Royal Order-in-Council, (via.,by an extra-Judicial Act of
State overriding all British Courts including the Privy Coun=-
€il) of tne right to appeal to the constituted Courta whether
by Fetition of Right or otherwise. I understamd that Sir R. 4
Hamiltoo M.¥. ex-Chief Justice of Kenya, considers this to be
&5 unprecedented step. (1)
4 Admitting that a deciaslon in u;- pame of H.M.G.cannot be
s¢l sside (unless mbewn to be unconstitutional) it is relevant
Lo conmider some of the criticiems upon it with a view to Ooll1
eidering how such of them as the Secretary of State may com~-
sider %o be valid may be met wnen the O.in C.im drafted.
Finality may be reached by an agreed settlement, and by
arbitration in ceet of failure to agree,but it is .or the es~-

s¢sce of tnls settlement that s0 far ae the Natiyes ars cen-

(4] WneWner Frof.Berriedale Keith is right in asserting that "the
plon. of ‘At of Btate'...canuot be urged against & British sub-

Jeat®is & question for constitutional lawyers. It appears to limit
Ge Reyul prerogative. The method was ernuuu‘fl the m 1
Sore Tariaay cemss .ot 1525 (Ond, BIHR Han bosh rained UM 1n W

m-w*rwmm ﬁ-%

-y b Taleet ognin Whies the 0.1n .15 fssued.
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concerned, it is to be imposed by force,irrespective of any
protests by or om behalf of the natives, whose interests are
80 vitally concerned, and as has been noted, they are to be
denied access to the Courts.

Compensation. 6. Land in private or communal ownership may by law be com-

.l 1775. pulsorily expropriated by the State if required for & public

§ 1776. purpose, subjedt to strict conditions s to payment of value
and arbitration in case of dispute. In the present case the
land is not required for & publié purpose, but in order that
ownership may be transferred toc & third party on rseial
grounds. The compensation for land unsgquivocally native ap~
pears to be arbitrarily fixed without right of appeal to Ar-
bitration. (In the case of land near Nairchi it would be of
interest to know whether the Commission would maintaino Shat

$§ S41-3. the auctien-value had been given, the rate adopted is Rs.2 -
(38/-) per acre.)

Disregarding the principle that equivalent land should be
given in exchange for any native land, mmsxthe -refsraneecnps
FEEBatx e ERLeE XN EX AL S XWEEIE XBEX 4008, the compensation has
in some cases been assessed in money(l). Where land -I‘. been
given in exchange it appears to be distant from the family or
clan whose land has been taken, and there appears to be ne |
proaf that it is of equal value for cultivation.

Since the settlere will not abate their claims no settle-
ment by agreement is possible. If it should sppear that the
considerations submitted in this Memorandum - for the presen-
tation of which no opportunity was given owing to the sisul-
tenecus publication of the Commission's report and the deci-

sions of H.M.G. upen 1t(2) - would justify some modification

(1) Bven @0 it is reported that the money is gives to the District

Council for general purposes & not to the families expwopristed 5
-

against which the natives protest stromgly. .

(2). The Archbehp.of Canterbury im the Hguse of Lords had strongly
urged that sufficient time should be given after the publication of
the report to study it before the Govt.toock decisions upom it, and
the reply appeared infer that this would be done, but the very
ufusual cqurse was & od of Yuuimu the report and the Govi.
conclusions on it simultanecusly. (Hans.8.2.33.



i Al ek ol . by RS 1 . e e o aiiendih g0t 77-—*-_*—-—-’

P

1. lead Insat
§ 1695

$ v}

| IRt

§ o3

(8%

wsie

-3- q

of the conclusions arrived at by Mis Majestl)'s Government

:-_ I.l. Order~in-Counci!l s ‘""t‘) 1t 1e worws wnile e b
Conslder shether any sved Bodificetion cas e effectied in ex-
leting ciToumslances

Baars §5.071-1657.
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Ak Commission sdded that the Board weuld be
: e pTe 06 e ‘ “'_”v”l“lumum
 fhe Secretary of Blate peimted sut Wiat the reesmmendstiod
was Dased on & Risecnception of the functions of e Privy
Gowmeil; that it is wewng in prisciple because "o Witisate
astmority wust be the BesTelery of Slate Seepesstbic o
mett® and Wt 1t veuld met werk
then effestively the Board must
thaulug Emosiedge of leesl sendi -
e Ceamienion hed setieipeted e laet of thess shjee
tohe and pointed st et olthengd AMMAALASIANLYS *tise eie
e fusetion of (e Sovermmest, « Lowion Beatd conld, svem on
e GEEMSENiYs wiée, Weep §ieelf Fully Infemed by periedie
reperts snd 1f seceseary by e appeiniment of Inmpecters S
report BEBNRS o 30, T sulmit Wt I shewls W e et of
e Guly of the Tand Trest W supervie e Severeer ie M
major Suty of Seving Wat W Beserves are preperly sdmisletes
of and suiliosd. e SVt W 0 e - BeRe spetlally 08 e
Board was Tesldent tu Kampe - vedld rester e pestlies of W
Geverser wtemtle
T0 sy Be soted Gat in e eniy slar B uleh Sepesdensy
Trw Afriee, e WELGE S Bewih Afvicer sywtem of Betive  Be-
E' P S TN U ———
> vested v the Seetetany of Blate by W Grdere-ienlemmetl of
; 904 wnd 10R,  Te BREeaie 16 Ba vested tn e Bigh Semmle
“esery of Sarfiee L R L
D Tl T A —
Ay waged by the Oeman. wee viesd s bessaer les iy Milip
- Bane.l2.7. 4. w-unt-m.'-n.-ammnu
i W‘”ﬂm-‘uuumauuw
! snd mprestiestie.
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wio would be able if he comsiders that sufficiest cause ax-
ists, to override the veto of the Board.*

The nn that the dissent of the Secretary of State was
beased on a co.hu misunderstanding affords cccasion for n-
consideration when the Order-in-Council is drafted without re-
versal of the primciple upon which the decision was based, and
if His Majesty's Government should see fit %o sdopt e pre-
posal of the Commission for a m Board the epportusisy
would arise for modifying the otn
to the Courts in land cases wiithel
constant litigation regarding mﬂp of land which has bDeds

“the curse of West Afries.

Ia ordef to make clear the fimsl suthority of the Besre-
tery of State and to define the duties of the Trustess, it is
suggested that any claim sffecting land . or say setios shish
the natives considered would de so lnfrisgesest of Walr
rights, would be referred Wy Wem to the Trustess. The Trus-
tees .o.ll submit thelr opisics Lo e Secrisary of l\‘\t".1
is the finsl suthority om bebalf of Perlissest. Ne is ture iae
structs the Goverser. If the “9!‘ of e Gewerser is ie
the opinien of the Trustees isequlteble or of Seubiful Llagads-

ity the Hatives wenld appesl 46 fhe Sonstituted Gourte.and

from them to tWhe Privy Couneil, as 1o other Colenies. Bitheut
the sanction of e Trustees B¢ appesal wouid b permissible. .‘
This limitation would prevest seedless 1itigetion, sad weuld
be Justified on the grounds Wat e sstives are of prssest
18 aiidn BEBMLiagi. and Weir leads are vested is o Treet wilh
out whose concuriescs ey would set be campetent e set.

‘
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of agrioultural huu o Burepeans for however shart & Semm
is n‘n) AR AN WAk aliesetien. The Falives can sever

ie, and Barepeas
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A petussl of Wa Tepert has | Tegret W sy Left me wimn
& wery Gefinite fealing of Qlsagpeiateent, snd in sone ceses
‘.l“”hﬂ“““h'ﬂhﬂm‘i.‘
B Garter st Bie ealisagens bad aa AL #1ffieuly
‘um-um‘sqmwu}” “'”
m-mo,--.mu:uuaq: Yo decided
W et ead set By statel lagel pressdere.  Nes Wiw stes-
Gt been mmiaieited s beiness Busepease dad Afrieess T Sas
Tor Jeatence e Ristes Wael 06 Le wresg Tor sa LeTmed A
Sane W Sllew lesd W Lie mate e applied laparvieily
PO T . In B Dellewiag setes | bt dewe o few of e Tess-
e wnien bave tot o W e agresaien. T Repe et 1t
W e Towsd Shal L MW mlssetergreied e fasts. The Fesses
Y aREantion seuid sat e sul Il b ess peists befers ges-
‘ﬂ;-'“l..mn-munauqqﬁuu-
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e Bighlants ssd Safinsd By Soter- in-Bewnelil. Besspt s e~
rte Ve Lreeesable FIaRii A of & setliement wRlak cemmet
PERain shaiie | B Se aeatien S alTer. Bt 3h aey W el
EANAIE At Se aele & Tew peEate Be e sesaestien as ladicad
5T e Gead et e Seniaden Le e Tawmaieble e g
Bingaas shaiam, E h e STRer bead Vet & S s mpialy
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$ * ' i’m to Africass whe p'n alsays lived there) said he
.,{.;w eould not legally exclude Ghem from the Nighlands,but agreed
LT ket s preeties & Teasemable dfvereties shoeuld be exercieed
in allowing them to take wp land there. Since that date the
Africans bave become British subjects. Lord Pusafield’'s ruling

g

Cmd.3573/30. in his "Memc.on Native Foliey'is East Africe’ does net seen to
Ques.7996 et be i harmony with his statemest o the Jelnt Seleet Commitiee

e decision to exclude all et Burcpesss 1s based solely oo
rece and colewr contrary to repested dsslarstions of laperisl

peliey.
Buropean 2 e Burepeas landowners aie stated 0 number about 2,000
e T™he Buropess Highlands asaigoed ekulwa! valy W hen sover
$ 197 16,700 sq.milse. 1% i1s stated et enly & small preperiies

(sbout 12%) of the estates swned by Burepesns s under cultis

vation (including esttils 'Fasches' Wa jeartesiags is meeb

higher). It appears What o8 Wesr appareciiy weeupled arons

large numbers of matives Rave seliled whe have Lhas becoomm

squatters or tesante. A Wery aclive canjulgs fer ‘Closer
lnm ?’:ﬂ- Settiement’' (strengly scpperted by Bir K. Grigg 1o Melng cem- |
“'.fﬁ'“"“"‘ ducted ilncluding the despatal of agenis W lsdis W sitrset
Gk Pulpsar o Pensiosed efficiale. [ Whes e pensien Belders 4ie Welr fen-
"‘ﬂ?‘}tuoo will eemstitute o &ifficult problem. Neaswhile Sir 5.
l‘:r:‘w‘l.wo- Grigg in evidenss Before Whe Jeint Fariiesestary Coml ties

' Geacribed 1o Whe sireagest laageage We Jlight of U eetliene

and Sesanded laperial sssistases Lo v Wem frem SeslTeptey.

Native 3 The mative pepalaties 8 Wd Bighlesde asd lake were ia

very Gense sad IneFessing TApldly *I U We cessetlies of epl-
demise, tribel ware 4., Is seay alfees 10 1s ever WO e e
square mile (in ;-x; dioiriat evew | 0. CGarses re- {
wﬂmﬂ porte e avirege dansl iy of We Elkwge se um arve .«u—{
' ) P by Whe Wribe lnsledes commltarabie Lreste of waeel U vebie
et and alee of ferest. The figeres Be gl ves puripery ie M\
hat ‘t:‘l & Lapes of 30 years We desel \y sed shanged Litiie
: Uﬁt-q'“ﬁl &% )7 800 or 41 900) bet se scceust de
Sakan 4 e fast et durdag Wi peried (L] They segeined
B33 smtew aqomiles; (3). That e swrplusief 130,497 wes die-
|

i s " s . Bt s ol oA o P




§ 2088.

§ 1867.

’

g
posed of by squatiing” om European tstates;(3). That there

WhE & Very severe small-pox epidemic snd (4).The esormous mor-
tality due to the war. Auo;’y 1 acre in J instesd of ) in 8
1s oultivated, leaving utu‘o'm srezing.

If the figures for imeremse during 1931-33 are analysed
it will be seen that the increase 1s very rapid indeed. The
land assigned 'for futwre expansion' appears to be quite inades
quate, and much of it (e.g.Yatta) 48 sald % be of 2o use for
food crops, part s slresdy cocupied, part to be held on lease
only. As & Tesult of over-graticg and extended cultivation,
erosion end deterieoratien of the soll !s as Carter's regert
graphically deplots golmg om very rapidly amd “rulsatios is in
sight®. The land therefore will mot continue %o support e
same number ql peeple. A large sumber of Whe squatiars are o

be returned to the reserves. The sulleck giwes cause for

anxiety in the gt distant future Yot agrfoulturs) leases
to Eurcpeans are propesed. The satural cipansies of ese
tribes was checked by the Masal. When the Nase! (ofter Swe.

necine war and the greatl Rinderpest) cessed Lo esert ihis

ef.$61,190,215.
1]

117,325,

The NEadl.
’

”wl

én.

s
3277 obeek, satural expensics wes ProBibited W Burepesnilave, bo

4. 1 de pot m;. We Hase!l Bave beoen trwated W Juslice
The pledges in the past Dave bees brokes and We last ‘agres-
ment' 1s %W b “dlecontiseed®'es We grownds Wat olher wibes
Beed thelir land - & contention which might alee be spplied 1o
Buropeans. Thelr claim W YWe 'NMile sene’ Eiving setess ¢ We
rejilway ls set aalde !:o) ¥t LW ascmmdate (u Wiy Beserve
(which ia alee & game Feserve and partly waleriess e shele
of e 'Sandi Masel’ ey are Lo be campelind e eeil aid
Buropeas farms in e Ressrve Lo Burepeans asd W lesse & fure
her ares %o Wem for 39 years.

S A Tew pelnte sar be sentiened which are set sencsrsed
with e lasd settlenest propesed by he Commi sales

(1), Making Fights are Jealowsly guarded b setives . but
"Burepeans sball W sllowsd te fleb I8 all ¥ivess is We
Bative Beserves.*

(2). Forest Wnpaid labenr s propesed es the growsds nat




Hane.l.3.355

[Fown ]

(1), These figures differ slightly in detail from the more precise
statement furnished officially to Sir Robert Hamilton. In reply se
® question whether®"the whole of this £50,000 will be applied to

Bative industries”, 8ir P.Cunliffe-Ligter said that “that is exmotly

the way iu which it is proposed to spend thds momey." (Hans.1935.)J

;9. . 57
must not Ye left unreclaimed. This is contrary to the Cenven-
tien ntinod' by Gt.Britain. The primnciple is not applied to
Buropean estatea.

(3). The Comssn.makea out an extremely strong case for the pay
ment of the money due to the relatives of natives who died or
disappeared in the War,which they regard as"a d.o?;sfo,l:):)‘:).“!
His Majesty's Government hae made an ex greatis grantAn order
“to remove any sense of grievance". Being therefore a Var
dedt it was included in the Army Vpte. But Sir Pnilip Cune
Aiffe-lister stated in the House that £48,000 would be expend-
ed as follows:- about £18,000 on land purchased from Europeans
for rendition to the natives; upwards of £14,000 in compensa-’
tion for land from which natives are to be expropriated in
favour of Europeans; about £5,000 for surveying of boundaries;
and £7,000 for expenses of the Commission including printing
of report and evidence(l). huving a balance of £2,000 *for
other purposes”. nul removal of the "lenu of grievance for
which the grant was stated to be made is not mentioned at .ll.)1
All the items named are such as wpuld form legitimate charges
on the Kenys Government Budget. :
(6). It abp.ul that as long ago as 1928 the Executive Council
ugreed that 626 sq.miles ghould be recognised as Native land
and trensferred, but that this was never done pwing to some
difficulty in the Land Trust Ordin.neo..lt- is not explaiped
why the Ordinance was not amended, or what has become of this
land.
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NOTE.,

palistiy

Lord Lugard suw the Secretary of State hte
morning in connection with various matters arising
from the Kenye Land Commission's Report.

He urged endorsement of the Commission's
Fecommendstion that the re-constituted Lands Trust
Board should be located in London. Under the
slternative proposal favoured by Sir Philip Cunliffe-
Lister the Board would be composed largely of settlers;
the natives would have no representation, and it would
Bot command their confidence. H.M.G.'s rejection of
the Commission's propoiul waes bused on the mistaken
sssumption that s London Board would be independent
¢f the Secretury of Statg; but the Commission clearly
snvisaged thut lhe Jecretary of Stute would retain &an
overriding power (paragruph 1817 of the Heport).
Frecedent for vesting native lunds in an outside
suthority could be found in"S.Rnodesia, where the
Ballve Resorves ure vested by Order-in-Council in the
dlgnh Comalssioner,

The proposed Native Lands Order-in-Council
*ould lmpose an enforced, not un agreed, settlement;
the natives have never nad u chume of stating their
ouse. fel it 1e proposed, by decluring wll individual
“ialme o be extinguished, tu debar nutive cluimants
(Britiah subjeots) from uccess to His Mujesty's Courts,

The remedy would be to ullow appeals up to
the Judiciel Committee of the Privy Council in uny
Ouse shich the lands Trust Board wus prepared to
support.

These two points are touched upon in the
slisoted pege Trom s wemorandum which Lord Lugard

handed
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