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UNDER mmux oF m S Y rek dirested by ; :
INDIA OFFICE, “. Seoretery Sir Philip cmuro-una-]
. 4 y o E
€ L ~gu) ‘§ - to scknowledge the readips of your ‘

¥ , . letter & and 0 5751/81 of the 30th
- & 9€ Qatober, regarding. the nuuouﬁ
1&u g \ on the sequisition by Indisns of H\
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o - &isnu iu the leveer
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“ 3tete BO8 Dot yet reseived the

.e.patoh, Dut She Governmer is being

“d
%™
sszed whem 45 may B cq‘o_ld. -
o f aadle
-
s 1 saeto. }
e 5

v. ALLEN



Onristopher Bastwood Eaqg., Y ¥
Celonial “rrice, : 20 Y
Downing Street, i ‘
.01,

“ear Basteced, . ‘ ) b«
Thank you for your letter of the 23rd. 1 d8d not. forget %
sbou’ seniing you s cppy of the lettefshich has been circulated ’
to a1l the dWdegatcs st the Mound Table Conference,in ! \ 3
annection w»ith the alleged dlscriminetion of IMMJ in llvl
[ nave na! some chbples typed, and<l *thmm
Many henks for the aasistangd Jou gave .\lnt laday;
Yours sipcerely, 7




of Commérce, Calcutta to tnvite your canm
L -m-tu- to the fresh disabtisty to vhich Indians bave
ilQ w in Kenya by a roccnt decision of the
N '.m M“chmu1unmeuﬁ- g
Leases of rown Lands in Mowbssa. Briefly stated, the
position 48 as follows:- Yy
As bru the agricultural areas of the W of

Eegrae

O R

Kenya ﬂo concerned the Government have restricted the
% :o grant of leasds of frown lands to Buropeans only and 3
- W the discrimination by statutory powers - -
™y hhutwuanmhﬁl'm 3

rau-nhuundmmmJ»mm |
unl@un. mob:«t.rm '
Ml‘aﬂn&-muuna’vmm' :
white popslaticn. In)197§, "°"F the British Government i

made & definite ation &twﬂ‘mq o r«;“:h '(

wﬁnh p areas would be abandémed, f#l ‘4

§ nepmmu-mum'un‘n\u
mbh‘-gm.uum&qnms




-

—umm‘sﬂp.m

butldings on thes and let the same té Buropesh residents.
In July 1928 the Commissionsr for Lends for the firet
Pu-m&c.m‘:.—uﬁu

the Burcpesn ares sdded a further restrietion 6f o
Mn“m*-m-nm

to be allowsd even o bid as WP had been doing
previsusly. This was in »Aditiom e the elisting
stipulation La the leass stated above sbout Buropeans
enly Belng peraitted 10 Pestde ou seeh plote. Wr.
Ab0u) Bunies Kaderthal on bebalf of the Indias Community
mnumu*“m

Ot a appeal to the Appead four
- {ﬁ‘q'ﬂm.ﬂuhw

o Mioting S0t pirepast - beb Lost g the Sectmt point
whout restriotion ea restlimpel On appenl W e Privy
Gounetl the Indlas sife has lest ex hpth e peists.

..x.r'.’:":.:._.m:;.




obumwmmmoc'uuun-mum
me«mmuwo{mnmc
Britain on-the 30th December, 1929, that Sast Africs
was opened up for mﬁoﬁ Indian merchants.

But these services of the Indian perchants to the
Empire apart fi#om thelr long-standing vested interests
in the land, have not obtained fmsumity for Indians
from discriminatory treatment of a humiliating and
disgraceful character, based e+cehl and golour
prejudice.

My Gommittee fail to understand why Kenys whieh
1s a Crown Colony should countenance such discriminating
treatment against Pritish Indian subjects who have

Wtc.lu tmd‘vd..o
mnm“ﬁoﬂolw.. When Indisns
are subjected to dim!*lmm w in the
Dominions, the British 'mtpn expressed
their inability te interfere with the discretiom
and powers of pelfegoverning Bembers
of th, But Eenys 1y Gtrect)y wnder
the British Vovernment and the prastice of diserisine
ation there could only be with the ssmotion and




British subjects in Kéys has not provided automatic
gusrantees against the imposition of fresh humilisting
disabilities, to say nothing about any approsch to
eouality of treatment with the Burepein Sesidents,
.riﬂ‘ulu-l'ituh. lnl the Uermans who were
'ld'l of His I.:uw s Gonn-t during the last
war would receive preferential treatment as against
Indian fellow-subjects of the Créwn who are supposed
to be citizems of the Empire and with whop equality
of status is being demended by British traders in India
-%m of their being British subjects.

By Committee desire to bring this matter tty‘q
» OB the eve of the discussions nmlmnlw
» in vegard to ﬁom constitution ‘of Indis



- ¥hlson, who 14 Sesfetary of the Burgpean
L nuopur 4 the Rouns Sehie Confarence, called wnia
frermeen. -uuu,unm WM wt--

the recent "extension'
"‘;. Indlens in Kenye by the restric-
tien o ownership laposed by the recent decision in the
Judiotsl Committes of the Privy Counmeil, eng .mé. that
the existence of disorimination against Indisns in Kenya
provided justification for diserimination against Buropean:
in lndias.

I explained the position to the best of my ability
to Mr. Melson, whe '.l.l aWay to comsult the report of the
proeeedings in the Judicial Committee.

He said that his delegation would probably have
1o take the matter up with Sir Robert Hamiltom.

/ Mr. Woleson promised to let me have a copy of the
/ letter from Mr. Gaadni.

. .
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,.I TXLEGRAM from the Sovernor of Lenys %o the u’nm of n-‘.'
e for the Colowies. . -+ 3 o
. Ba¥ed the 19%h iagyst,1931. Riseived a¥ 12.48.p.n. on 4he 199h i

i A | . 38

§O.841 SRORET. Referemce to your Secret Telegram
of A0Sk instent. nqun” in nuuucnw %
Mo your Genfilestisl telegram ¥o.159 14th May thet further
| £ 1and im S2es 8% Mosdase affected by Privy mn:w
should de postpoped )lﬂil‘. further examination of ‘the
(U matter -8se wy sonfidentisl m.op- No.171 20%h Jay -~ ‘and
4 ot o nsider tl!- setion shuld now be snncunced as & .
genera) désision by this givermment. | ¥
1 have row rndvod your dup-t( x,ouu-t a
w Jf ¢) 15th July end em further gtguuu the posltion but untdl .
I am 18 & position to uguu what this Government is pmt:{
b Savige 1 etzougly depreoste iseus of eiy smibuncement &% . .
present oy night sericyely pre:wﬁioo the Mtggg bere. ¥
o v [ may remark, {n regard %o i ground for

-

: poafpondment pot orwend by Seoretary of statd for Iadlatm -

S v eod! that’
‘k‘ wWM’cnamu‘ Oon.ru'oc sim
Ccuou affeirs has nct n-nnl

- t-”M.-’.

to take their s nnpdi-ronru,q-” ‘ 8 N ‘

\ 4
ot & 1
-

e e k. o8




Seoret.

W confidentia. despatoen (4

‘.f%'u‘t of India

enquire whether Colonial Office bave any

for sonmen v wmemed
| : 4 e objection blie! 1
| m.lw Jee 0 publieity belng given to 340

fecinlon of Lenys Goverament to postipone
GCoversor Bairevt. for the present further sale of towneh!p
Piotas where bidding 1o restrioted to |
Suropeans, alse to simultaneons snnewn eme

LEAL Queslias of resiriction of emersnip

W oIndiass I recelving wae sttlesiien of

"b" g - VN0 SMERetary of Siete fer ihe Colamies,
’QM * ~
ni‘“ 4 ¥ ’O," . R PrUpeses 19 sxanine a8 satler furtoer
& . t' ‘ :’:‘
% » . i senpulitation wiig Ume eversment of
. "‘; ¢ - '“ T ettt \’l 1t mlq b dest fer

Vm. : \ ’ \...r.‘ ‘e b*'# rou in Fagon

© n-n--uu!buu\. .-.n ¥

i
€lad 1T you W) telegreph texi of

T sanouncenent you wodld cesslider suirbide.
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i‘ '1§l-?5 ginwl tenegus pubiication in Indis

and for this purpose it would be convenient
1f you would propose a date for publication

not earlier than threes weeks from date

of your tele;




Vith reference %o She cserrespendense sading
with the letter fres this Departasat dated LT
"o July L0BL, We. 4BNL/3L, em the subjest of W
restrietions on Whe sequisition Wy Isdisss of Sewnahiy
plete in Esaga, 1 o% dirested Wy Whe Searetary of
Prate fer ITadie %o transnis, fer the sensideration of
Whe Bearetary of Bate for the Oeleniss, sepy of
Selagren reseived frem e Geversasat of

?"“"“‘“ ----- —— DeAl
E 5. Mr. Sesrevary Bess wreats Vhat herd Pessfisld
v
~

will we ahle te agres Shat peblislty wight b gives

e Indis % She Geelstens semmnioated Ln your lether
! .- A auma-.s-.u.m-—-u.i
e Geversment of Indin's Welegren.
1w Wr,

TR Lia¥ier




FHB/DH. ( 40 words)
RECOQDK OF TRLEGRAM

Dated nun., m July, 1931,
Received 6,30 p.m., 20th July, 1931,

6Q3/08,
Reference correspondence ending with

India Office letter dated 19th June, 1931, Ne.

E. & O. 4231-31. Town-ship plots st Mombase.

We shall be gled 1o be informed whether Colomial ; *4

Office have any objection %0 publicity being

given to the decision of Kenys Govermment to

postpone for the present further o,l.l of town-

ship plote where bidding 1s restricted teo

suropeans, also Lo simUltansols announcscent

that question of restriction ¢f ownershiy uy -

Indtm is the attention of Lha Secretary
ToF Uk Colontes, W prophesmtd . |
the matter further {n tcplwn W | i

.

.h.._.__.‘..‘-.__




I an dirested by the Searetary of State for Indis o :'
acknowledge with thanks the receipt of yeur letter of “‘
June, No, 17173/31, on the subject ef the restristions = the
asquisition by indians of townsnip plove in Lenys, sad to
state that & copy of your lether has béen ssmmuniogted te the
Government of India. Mr., Bemn notes that the Geverner of
Kenys has now reported that so further sales of Lewnshiy
plots in Membasa are at present contesplated, and that the
Governor agrees to the pestpenement for the present of sales
where the bidding is restristed to Ruropesss,

2. As regaris the third paragraph of your letter, | =
%5 e point out that the Govermmest of iudis Selegras of Lith
'(/ April does not imply qu #f views proviowly

Wnt-umu Lother of Stk Jantary, 19, -
as to fhe oxtenk of qu Mw« to whish

.‘M

\%

-
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o - ;.57//4,.31 Jui 1981 4[
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BT e T

'fhn are legal obligutions sempelling His Majesty's
Government to acquiwsed in restrictions relating te
residente and cceuwpation.

[ am, Sir,

Your obedient Servant,

e }Tl N

{ el

i
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In continuation of my fonfidentiel

.-despatch of the 10th June regurding ".
restrictions on the acquisition of 11
township plots by Indians, I *i.‘ ‘,.
etc., to transmit to you the myinq
tranac;ipt of the shorthand notes of

the proceedings before the Judicial

Committee of the Privy Couneil on

. Appeal No.B of 1930 "The Commissioner

<4 for Lacal Govarmment, Lunds and Settle-

f

u;t and Abdulhusein m"hh-i/nd' Fi

g boant y
Cross dppeal Consolidated". -
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i oD 20 sent that &.'q Novernment of
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Couneil,
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Govn-ut
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to onfou!u the jd'nt to dm

attention to the statement in the Y

judgment that #the Courts are conce
fare !

only with thb* qnltion of law,
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. Beope and nffoot of tho jdput of

L
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Council, I felt it dnirable’having
regard also to the reference in the

telegram from the ",onrnnnt of India,
Coftrnicd vy Cof@) Af ac,ﬂ
to enforcing the Jldgnnt to draw v

attention to the statement in the
judgment that *the Courts are concerned

only with tho? question of law,

~y., & :
pamely; the powers fer the Commissioner ‘

“—“mm‘ under
the W Ordmnco and thed
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amu Jf pohcy, oz;ju other 'ordl
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Office of the 1ith way, 1927, aln0

Ty

encloud in my predecessor'g despatch

No.387 of the 11th May, 1927);  ana
{iv). ‘The Goevernment of Kenya

is not called upon to take action which

in the opinion of itg Legal Advisers

&
Aould not. be sustained in luw (letter

to.the Indie Dffice of the ?{6th ﬁbvubor

ﬂas, whioh algo wocompanied ny

prodece‘or'}d'lpate‘ No. 387 of the

v , F

SA2th way,

made to durl r’é'r
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the Limitation °

of the r;ght to bid for n.nd'plrchu
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‘-ﬂw for comsiderstion is that of
segregation of the Buropess aad son-Buropean reces.
¢ Pollowing wpen Professer m’om & poliey of

‘ SeTegstion We sdepted in prisciple, ssdit wes prepesed |
: ", m“urg‘.hm.puqnmun.tmm
- o « Ereuads. S far ss commerclal segregatios is conasrned, |
’ Bak alresdy Besn generally agreed that this should be die-
: " astissed. Bt 1a regard te residestisl segregetion,

. SSAtars have been u:n..oo for sems Lime, and all sales
¢ fownehip plets have bees held sy peading & fisel deotel
Ly - the question of prinsiple luol;“, It 1e now the view
' ;d Uhe Sempeient Sedicel sutiorities what, e & saniteties
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14629/24.
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R i
tnstruoted to revéke all Testrioticas in leases prohiditing
transfer to Buropsass from Indtass or from Iad &
u‘u”mﬁ.umtlnwom‘m ‘
the lessee. "“
;::_‘j': . 1In Ugsnds, as a result of this & notioce was
:ﬁﬁ {ssued by the lLand Officer that in the oase of

leases where & restrictive covenant as 1o residence or cooups-
tion e®ourred, the Govermor d4id not propose to insist upen

the observance of the n‘n-n, and that no future leases

should comtain such covenants. A Buropean lesses then ruul‘

the question whether this decision formed s bresch of comtrest
with him, and the Attorney-Genersl of Ugands advised that the
point made was good in law, and that the holder of & lease in

.

the area formerly reserved for Buropeans would .u” .
good action if any plot im that ares were leased 10 an Asistle.
Similargin Kenys, the Governor on being notified
of the White Paper decision to sbandon segregation im townshipe,
pointed out that a legal question of considerable lmportance
was involved, and that he was advieed by bis Attorney-Cenersl
that the revooation by the Crown of restristive sovananis

relating to transfer or ocoupation of plots or ulldings W
persons of urnim rece from those to whom the premises barve




of nlhu,;you - lnul mjc m"-n in plots at ucsui 3
where only Buropeans were allowed to ¥id and subject to

’ mmm on transfer, m Crown could not,
SR AMBEing 150ase Mians to Joded pesbioctl
senction transfer to a non-European if in any part Landar 1

area & pruuoo ‘existe miu to custom, tnt no assent

to trensfer is .llu-u to m nq- )uropuu ~In all

other cases no difficulty &s thought to. exist as to nivu.A
the restriaive covenant as to ruidon« or occupation.

It was decided to adopt Y.In view of the
legal advisers and to epply it as follows: Each part of
township areas, both in Kenya and Uganda, will have to be
considered on itse merits. Where no difficulty exists as
to waiving the restrictive covensant, segregation should
be abandoned under the White Paper decision. °l the other
hand, segrégation should eont'i‘.uo in cases in which the |
legal advisers and the local Governments are satisfied
that abandonment would not be sustained in law.

The dutuo.g ‘taken in 1924 in {
regard to the ocontinusnce of pertial wnu were based
w the geperal principle thaf where the u-o vendor sells

song u-uo + Parts of & larger J
|
]

' oul'(t them covemants

_ot‘u”‘o uuauu-f




OF the | uunw property to be sold -um?!gn

: -:5 A -‘(‘

4 fl}i— lulplo has M N
Mi ot,}uu vueu stated in & letter Yok gn_ 3 1

the wuol’lp gave rise to diffiocultise and left. r
difrferances of op! nion. It appeared m- e later o

. of the 18th June,1927, that the Government 6f ?quv g

N Flgarded this addition es & quelifisation of tho as
of the thesietio prineiple. £

’ This _i.pot.. of W“ acute
in view of u destsion i 1926 te put .m sale, auu.t“
i restrictions, certain plots {n Mombases Faivk 4
The .th.r has two u’.&;l‘

(‘) ‘the areas to N the principle lppl.tm f\"
N«b Bature of the covenanta in forgs. ) '; -
A8} aress. The Government of !-‘*LA NMQ e

b wnon w e view %o ymdhin to ” ﬁ'ﬁ
‘n; paseible ‘to -uv’ ""P"“va.ﬁ‘
f r“ wers ‘ruﬂul.‘ Io the Government of .}l‘w

oy to ﬂ u#u.rmu




On receipt of this reguest the Department
put the following questions to Mr. Bushe:-
A8} Iu 1% possible, axcept on the spot, 1o Julge whether
.:__‘3:_, ST setien 1 ey sarticuler sase gesgbeyend tBe
neosssition
v Is it mﬂ.u“ for the Colemial Goverameat to
oupply the Goverameat of ladie with such complete
iafersation s would ssable thelir legal sdvisers
to form & weeful spinien;
(o) Would MWr . Bushe on such lnformation as India asks for
be prepared Lo express sa opinien, and 1f se would
e be able 10 g9 0 far a8 W recommend the
of State 1o overrules e losal view,

Te Lthees snguirice Wr Bushe replied s

fellewe: -
t‘z’. “If ene Bad all the laforssties sabed for W
’ the Goversmest of Iadis, tegelher with eeples of all
the lenses and e contitions af sals, aad what-net,

sne sonld, e deuts, form & view in relatise Lo seoh
SN IaAL 4100 Bub T e N etresgly of epinies that
. 42 s crom s vag
AT ¥ W

>

-4,

>




1

L “
. te furpishas faF 86 prectiogiethe further iaformatics
[ . desired by the Government of puu. but that as the
“Government 414 mot challengge the priseiple the Secretary of
State was not prepared to interfere with the disoretion and
. A . riapimereiitsy of the Colonisl Governmant 1 its applicatios,
Aﬂ‘ﬁ/‘ﬁ. © In en earlier letter of the 26th November,1326, the India |
‘ off1ce has besn informed that is applying the primciple the
Colonisl Government wes not oalled upom %o take sotion whish
their legal sdvisers were satisfied could not be sustained
in law. The Seorétary of State aslsgdeclined to withirew
the diséretfon givem to the Colonial Goveramsnt &s regards
10 on 10221/27. the propo!od pales. Tnlfonorz::lhforiu the Tndis
otriec,.“.h‘thn the Secrefiary of State was not prepared Lo
adumit that the recognition ﬂ‘u legal position ajready
existing in any way trespasses upom the prineiples of the
White Paper of 1923, This attitude was reaffirmed 1o »
3 on 15991/3%0. letter to Mr.Polak of the 20th August,1G30.
(b) Covénants.
The restriotions discussed relate t& (1),
residence and ocoupetion, and (1i)ewmersniy.
(1) The position ss regards this Sspect of the matter iw
pot in question, s is shown by by latest communioatlon
‘from the Government of India, wiioh Segesds the m °3
'1&7:%7;1 2o that the legel obligations whioh compelled N, .5, ‘
to .m.hro in

 pollay of | segregation baieas %
ting roﬂi’l.‘lm ealy te

\ ..’,'.‘\ »w , 4 ‘ .-
”.' | il (“’», point st lasue therefogs 18 the question of
L P O . 4 . 3
v, . owner ”&Q Fefarred to later. '




ses 17271/3).

-

4655/26.

5916/26.

B atan ”‘ ‘w.‘.u qw;‘um’nﬁmh‘u.uun‘

D. JCATION OF PAPERS.

Mr.Patel complains that although Sir
Bdwerd Grigg promised to furnish a deputation of Indiapsand
Arabs which waited upon him on the 15th May, 1926, with the
€488 of the correspondence on the matter between the Colonial
Oovernment and the Colonial Office, bLx¥ thetpromise was never
fulfilled. It would seem convenient to deal with this
particular point before proceeding further.

Arising out of the proposed sale of plots
1n 1926, the Government of India asked for the facts as
ronrd- the sales for )ublionion in India if it was thought
desirable. The Colonial o’fﬂoo’ replied to the effect that
the Secretary of State had n.o ‘knwlcdso of any restrictions
to place on sale land in Mombasa other than plots to be sold
in aceordance with proposals already submitted,but offered
to make enquiry by telegram if necessary;before & reply was
received from the India Office the Governor had telegraphed
asking for suthority .b. publuhﬁ correspondence, Putting
this enquiry to the India Office the then Secretary of State
said that so far as he wag concerned he was prepared to agree
to the publiocation of papers as propgsed by the Governor, . 2.
and, enquired whether there was any objeetion to publication e¢
f4r as the Indie Office correspondence were concerned. The
India Office replied tut‘ the Govermment of IAdia were
prepared to sgres to the publiont! B0r papers on the
ul‘ln tu\*tt ! .”_1.“‘ 1y to plots sold or
leased to Buropesns by t Crown, m on conditiop that this
ntn is -uc explioit in sn .quton statement.

Mu.;umo"tnmumm- R
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\ |
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. &m- of tlt~-l“ spplicetion of the principle
lﬁ M been dealt with above, and it 1s only necessary
to note here that in view of ﬂu om«stloj‘tht the

-

.rtbtph -uu to areas, not merely to plots not yet
To221/27. gm the Goverament ¢f Indis eventually asked

" that the Governor of Kenys should be {nformed that the

papers cannot be published for the present.

The faet is, therefore, that failure to
publish was due to objections not on the part of the
Colonial Government or the Colonial 0ffice, but of the
Government of Indis, and it does not seem an unfair
assumption that their attitude was largely dictated by
jhe fact that they could not challenge the legal principle
involved, but did notwish to broadcast the fact that they

were unable to do otherwise than accept it.

E ERIVY COUNCIL JUDGMENT.
1599, 30.

The case before the Judieciel Committee
was ocencerned with the question whether a power exists
%o limit the bidding to Luropeans only when towmship
plote sre being sold by suction.and whebher s ooulu;n i
Shat & Sownship plot sold by suction shall be oecupied’
" by Burepesns euly mey lawfully be imserted in the Jlease,
The Judicinl mnu founa to; the

Government oen (IR uuuuo\
esidence

S8 %o bidding ase/ e § usueuun
A ”.* « ”.’ .’h‘ the
: o'-ﬁu:um,quhnm vions mnd

v A o he emly u-oun vas. Wntaar tho gemmtngienss of | x.um




nuu.c‘
-ﬁsuuxonwomhm
-muwu.*
In & semorandun by the Cogm
mwwuuumd”
2ANTAs mmuxuwmun
What land hes Been weld by euebion ith m :
mummﬂm
! ”Mo 1

"‘."{..,
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)
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5%, L L The setuld pesitien tn a1} the
affeated wes imvestigated sod in
1§ despatoh dated 19th Augues 1927 ;5”“»:
(2 %pmmuu the plots already

5 &

sliensted in the yestricted eres in Mombass and

a8 o the mAture of the ocovenants in force,

] These related te ssles in 1912,1913 and 1918,
N 1a esch case the sovensuts included restrictioms
M a8 o residence ani cocupstiom/the extraots

quoted ingluded ne mentien of ownership. The
1912 plots were seld te Buropeans and in 1913
and 1910 purchase was restricted teo Europesas.
S rhere were &loe ether jlots whioh hed been
lessed to Buropesss frem time o time on
e similer conditiens. The ares alse inc.udes
Govermment offisial residences snd lessesto the
Nombass Golf Club and the Esst Afriean Nursing
A Associstion’ ’%«wr further stated that
b Shere was 30t6 single Indiem Sesupent ortj
"‘t of the Aresy and that Sli the Meusse exscted
"

. ¢ on 13 ware gooupied vy, Buseyesss. Ide m’"\

f# ""', \ LY Y. sale vas wlse Feewriged %o

ol e |




St o 2

(1) The recognitien of sn existing
legal prineiple does not trespase on
the White Paper;

(2) The Gevermmeat of Indis has sccepted
the legal priveiple Laid down;

(8) The sppliostien of e primgiple in
perticular cases 18 ene for the Colemisl
governments and 1%s legal sdvigars;

(4) The golenisl Govermment cnnnet e Salled
upen to Sake sotien whioh, in the opinion
of 158 legsl sdvisers, apuld not be

sustained in lew,

Jidtle,
A 150ks 30
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17173/31 Keiiye.

Mr. Pooley 19/6/31.
Mr. Venning.
Mr. Allen,

‘ Mr. Tomdinson.
Sir C. Botiomley. ﬁ June, 1931,
Sir ] Shuchburgh.
Sir G. Grindle. Gentlemen,

2 Permt. US. of 8.
Parly. US of S 1 am eto. to transmit

Secretary of State
to you an aceo Oii Messrs.darten
DRAFT. deredith end Company, 8, New Court,
Cu‘o& Street, #.,0.2., in respect of
The Crown Agents i y cofuie 1
for the Colonies. :nom.wt’o-? t mrtwa nou‘o
of the proceedings ooforc[tm rrivy
.~

Council on Appesl ¥o0.8 of 1930 “Ine

Commiswioner for Local Government
Lande and Settlement and Abdul Husein °

Kaderbhai and Croes Appeal Consoli-

j . ' . ) utoj.'j- _'.nd to M -’ to send

(on; encl.to

No.17) ) [t ——— virdgremount Lo desers, 5
v s
£ Account
“i: b.‘;.,s for s Burchells, 5, The Banctuary &5.¥, 1., b
recerd.) S L2/

; payns. o the T desere,

; “”h and Company. |
V‘i« dater P 2. The macust éa'thestisn
e;“‘w W; ,should be gharged to Keaya tm\?

1 sa ete. ,/}
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C— . ¢. The Sanctuary \
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AP

s - s 05

Westminster, SW.-1

wh. IQ,

- o~
- —

Dear Wr, Al

Avtuinaegis KRAGENIAL'S Appeel .

u..-odun-m--x-n
M.‘“ﬂ”'ﬂ‘”.‘.
--m--—-m«---u-n-—'
on Wae Privy Sewmell Agpeal.
Towrs siaserely,

(/
(Mashe S BN « JA27
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LORD BLANESBURGH .
LORD ATKIN,
SIR LANCELOT SANDERSON,

between:
HESHE B eriens
o o
il riginal Respo
ABDULHUSEIN KADERBHAI "Q"."
(original Applicant).
and
Batween:
ABDULHUSEIN XADSRBHAL
Appellant
e (original ..?S:..m

Respondent
m (Original Respondent),

, Meredith & Oo.,
2).

ent): THE 8O TOR ~
and MR, E,¥.LA N,

L for © ' )1 SIR THOMAS ,

T




3 * v ’ 1

THE SOLIOITOR QENERAL:! -vuiiua’simi'imtun. In this
m!wu.wu--n\-lu.m”mnnr
d—,ummu-{unn-n*-a
m»u-xmmmu:howmm.
Oolosbos appear for the Respondent.

LOR. BLANESBURGH! mmmwnmmmv
the Appellant on another?

THE SOLICITOR GENGRAL:  Yes, wy Lowd, 1 think the chief point
s.mumuwvm-l:mnximluw-
ent LT | open both appeals together; My learmed frisnd sir
Thomes Inskip agress Wt that will be the eontenient oourse..

m-wuhmwotumx
nnm-m..‘nmmdgmummcnn
umm.uo-‘mm:s:um‘ud.
nlu\u—tumo.o._u_dm_thn‘hm‘
Oelony And Protestorate. It deals substantially with the
question of town plots in Wowbess Island,  The Respondest,
Abtulbuseln Enderbbal s a8 Indian and & British cifizen. THhe
queation What 1s Taieed Le WheANer the Oomsisstoner haj poweE
%0 restriof an suotion %o bidding by Buropeans only %o the .
mammmqﬁmrnum‘mu
bas power bo inelude & special covenant im the special oonditions
un‘-mtmmuuﬁmnu
Buropeass aloce, As regartis the ’umuuiu
PR . e et soing
Jutgs in Wa fiped J-Muua—mam«
1and and sne EEOILY oSt AP M SNt of Appeal. S0 thas
1 have & wanimous Judgnent of the Oourt of Appeal against me

on that peint, On the second point, all four Judges were in
wy favour, That is the point upon which my learned friend




‘#ité:ﬂ:- hm bwaﬁ- :
' ‘-QA'- ~umission te your-

.-u-uh-cuu s for a

uum—.u.--uc-mumamdﬂw
mﬂmomllwmlnnb\omdﬁ
Aﬁ:nbtb“l&“&.‘ﬂnmtdﬁl“
l‘-o.ht-bllwtwul.

O OKLE  ror sandasus? ;

THE SOLICITOR QEMmRAL( IAhik actually 4t must have beon for a
sasiatory Lajunstion to ®acel & certain gomiition in the
Comiitions for fals, It s expressly stated that no teohaiosd
O*‘lﬂ“.ll‘lh'ﬁ firet Oourt by the lenrmd
A¥iormty Semral who appeasté on bebalf of the Government; wms

W AmIn | -(uouu-unmommum._‘ x
w4 ke e Witer vhich the Oourts mignt n’h hﬂl‘
mhmnmm-uuun-n.

LOW ATEIN 1 @b net #ee Wy w sheuld Mt bear Yhat.

SIR LASGRLOT MABDENON, s there & suit?

INE BOLIGITOR GEMMAL; ¥e, w Lowd, n-ua-.c(nnu-m.
the High Oowrt of enys, ?

LW ATEIN, .,.-Wt-o-—n“-n.

v-mnﬂammmpm.nhsumm
Lt F R e ..



lml-.u.ou-lhwmiull.ﬂ“-

Lo Mhis e, Wesue really e fors of It must haw beea
an lajunetion compelling — == Ahat s the omly wy 4 oM »
u--uoo—un.vdmuumnut.*
mgard 1o this apeoifie suction, I haw mider sssused that wag
“.odlﬁt‘uo.ﬂndlmﬁtwh"
u“.&b“c.thm*vo“m‘.~
Court dﬁomlb-Quu“mu-.l
S5 I prepared te male aur sheervations yeur losiships
-na.npn-n.-uxmamu--umum
ln-nd‘-nwu“um“,auh
vmdt&mhﬂm“wﬂ.‘ym.t&l.
on_ny-l-.ulnmnu.““

LOM A sl NN | T wight e quifte well that 1% should e M
VhSt whalever hagpens ae 10 This sppenl Shat the Tom of
proseduus A set 40 et A & precedent,

THE SOLICITOR GEBEMAL: If your Lostabiy plenses.

Fow may I &me usr Loslehips’ athesties 46 The
Botion of Sals owt of whish Whe sase Ariees. B sspage 9
O WU dppewiix to the Meeerd; “Betles, Nesteas lalewd Resdden
A rlets’ Mt nomwcmmﬂou*d
1he plote et Nembase apeel? led -mbw*‘
soM by aestien i e Jublles

Auguat, 1908, —-,‘nms lﬁ"-
oy .-..z“m
Se. poet Taee.  The right be wf -

*umnhmhwu“
S SeNilemeat. Semeral Gemtitiens of Sale*. It 4e Ve




allowed to purchase more than ome plet.* Your Lowdships will
s8e there are $wo restriotions upon the nusber of people whe
bid at the suction, firetly, omly nla.-ond. secondly,
after the Iﬁ“’who.nnu.mwldﬂ,’,”*
b4 again  Then below Yhere 1s & musher of cther coml

*(2), Bach plot will be suctiomsd separately, (3) The ascust
Of the advance of each bid will be regulsted by the auchismess,
sl 0o bidding shall be wirmeted, (4) The Bighest bidder
vill be the purchasey, but Af say dlspue aries e 10 say B,
the plot will be meaffered at the last mdispiled bd*. Then
there is & quetion of deposit. Then 6 L1 "Bagh purchaser
shall on paying the depesit inform the sustionser of the mame |
or maes of the person or pereons on whoss behalf the plod

te purdased; the grant will be jesusd in aspondhsce with Wie
\nforsation.® Comtition No, 7 48Ale with 4he talfanes of W
purchass momey, and Oomiition No. § s aghis deulis with Whe
paymers of purchase mo®y, OConfition W, 9 deals wish the |
right of the Governmest to enber woan the plod Tor warious
purposss, condition No. 10 states that ne bSullig shall
erected upen & plet unlees plass haw Wem pasesd, smt O_u*“
No, 11 says thet the grant will %o for o denss for 99 years,
The n we come t0 the Spepial Oomditions, and It (s Comtition

Bo. § as regarde which She guabien be Faieed.

LOW ATEIN,  We, 2 is of Mepertass, is I newy

THE SOLICITOR OENERAL; “wu-n Wash gramtes siall st
*ithis two yeare of the Ghwmmbessut of Mis grest & wlling-
.&ubununwuww.wu
the loealify.® Then ha bas 4o fenes A%, N, 4 a1 *me
bullding shall at any Sime durking the Vare of the gres be
for aw purpess other than & dwelling-houss. (5) Bot At any Vise
during the tere of ¥he grem wall the grames permit the
Gweliing house or out bulldings 10 be weed &8 & place of resi-

P4 gl \’.;A\ >, b ’ 0 -

7 e \ G



donee foraay Asiatic or AfricaNm whe is not a domestie sorvast
ompleyed by his®, Then ¥o. 6 states that only ene dwelidng
boss sball be erested.
"-'w‘-- The LAY of apeeial Gamdition Bo. 5 has Neen
A ; b
r-mum. m.u-nhm-.-un. 1de am
um—muumu‘-mu.utmﬂ.
Spesial Cemditiems, \
MM xmtﬁ-u-Mmuu“
ing Speclll Oomiitien Ne.5 and rejestisng No. ). _
THE SOLICITOR GEMML; Yes, my Loxd, There Lo satd %o be &
| apeeial semson waier the Oximace, I wildsew your Lesishipet
Sttentien te the Opdimmnce now,
LOMD BLANES UBOH; Gemeral power to Ampose all thess diffesent
mu—umunm-namumumu
48 %0 ueer and 90 on
tnmuu-llu nonuum-owm
LORD B5LANESBURGH ¢ anu-tmmm-c«mm
oxef Lande. y

SIR THOMAD 1NSKIP§ lun:ﬂ-u-uuu..mn.n“
mrw-—ausw-mwm
T8 SOLICITOR GE RERAL, nn’mumu-nu
fA0% page of the Appeniiz 50 the Mcesd, There 16 =% 0wy
‘Geleay aad Pretectazate of Kewgh. Osewn lands. Osiimance Ne,12
of 1915.* I vhisk an 'wmwuam

e ar e W dppeuiix vo the




Bl  aY

Grewa lamis, w Lesd. ant your Lovdahip vill e Vhe\ *Tewaship®
o4 Ve betten f page J Gs defimd.  Tais ves & temmeip)
Them L %o geeties shewt that. e wmae Ve plete a6
Sevaship, and It was Grewn lasde |

Bov metion 6 of Whe Osiimaee o1 *The Oeverss
p.u“uou.--“u-uu-m‘.nl
or suthority wested ia his waler Wis Oslimace, sayie (1)
Sujest o \he previsieas of aay Osler La Oewneil er Ve aay
$em TRl o special Last rusticns of 1he SeerfAsy of Mate’ —
Shate A a0 ptalal Lastrustions or Ouler La Oeunell o
186es o7 stherwios aliommte 1a Eis Najeoty's Wehalf asy Orewm
lanls for say purpess sl on say veres and comiitiens & e my
AL FIL Y et Ls an eperetiw metion whieh giws semplete
A abeclute pover 40 the Gevermer suiinet ouly to my
whish my follov Ln & sulmmquent part of the Osdimnce whieh
1l o ot down that sbeslube powey.

WD ATEEN Tt Lo & peeer here which Le met o0t o, Sestien 6
(40) 400 "Bally or par lly wall, saspt shere sthereliee
proviiad, all er sy of A0 cowmanate, agreesasts oF
Shtald sy e, gEesset o Lisas viewe, win W
Weelal ¢ Lreummtasce s, complioam Viemuith wald W Lageest e
o1 et hastehiy wuld b Laflicted wes We purimest,
o Liesnme.

e e Wt Seals sita tae Leasss WG
M et g Wi W Lem Wik s eustly ey W
SMmuted 1n weave fem S8l Were cemmew dmes the VGedite of
‘*'-““-““.l
varistie o Mess.

VORE ATEER I wen e ssabling Yhe pasehaser 44 SRl See
dn-“ eouiitions If be W@ Ve ke Severess.

‘“l‘.‘“.‘”

N mtaee e Sy e




45 \hd.ovwrriding pover of the Govermer to alter $he |
%he Opiimaes in any partisulay plees *waless the
Othervise ordes®, Yousr Lemishiss vill see ia seetions 8§

| Semmgt vith the sensent of Whe Oevermer’| and, wain !
the Geverser @iall stdervies esder®.  The ssebisns. oz v
h“mmou‘.ihmv“”
*.rmmu&m‘.,..tnh‘“ﬂ“-‘
s given seme special everriding pewer.

W ATKIN uxum--uu.n-uom-n*ﬂ}
4n the Ordinance 1s given wiler eeotion 6 and 1o gives 46 4he
*

TEE SOLIOITOR GRESMAL: TYes, sy Lowd.

IO ATEIN  Amt the Commissiensr 1s 26t %6 enevelss the pewers
CAYOR 40 the Ooverner umier ssebion 6, Wherefere, the
©F SAZM% 1l by susbien bus omly the Govermer. :

THE SOLIGITOR GEWEMAL:  The Osumissiomer san oxly w01l by snebien
YT S0 4o o subeoquem seetion awhorising 4%, T Shisk
Your Lasdehips will sse that sust be She maning Mesls a8
ommua-aumh-hdmhmm
®otiem s regards dispem) of variews kimde.

OB MARMAUME; 1 rend essbion 10 sether diffaremtly, I ead
Vhat 5000 man 1het ae the Meres) ceurss fer & @is e W
mut-uu-m‘nmu

porssmally aand ~M
W ArIn u.:..w_‘m'”*

e

oy




Commicsiomer for the Ow;t- which is, of course, a pexfestly
poseible view,

THE SOLICITOR GEMERAL: I thik that is what seotion 8 10 imtended
t0 mean, that the *Governor shall appoim a Commissioner of Land
¥ho shall haw charge of the sdministration of this Osdimance,
and ehall further appoint such assistam land officers as the
Governor may deen mecessary to tranmsact the sdminstration
of the Ordimmnce® e ‘

LORD ATEIN He is not to exeroiss powsr under section 6,

LORD BLAMSHROE; go far as you have gome, the Govermr wust
with regaxd %o any partioular specific property suthoriss or
direct the Commissioner to ##11; therewpon he havirg got
that authority section 18 applies,

THE SOLICITOR GEMERAL; I think if it was not for seotion 15 I
should agree with your Lordship. It is Aifficult to see what
that reservation as regards seotion 6 actually means,

SIR LANGELOT SANCERSON; It looks ss Af section 6 never ought to
have been put in,

THE SOLICITOR GEMERAL; BSection § was necessary im order to olothe
the Govermor with powsr.
SIR ANCELOT BAMERSON; I mean im the proviss,
LOMD ATKIN, I vhfnk it ought to haur been LimESed. The whels
of ssotion 6 4s not printed in ¥he Appemiiz t0 the Record, tut
thers are ssetions for iaiving covensmta for extending tise ang
\ % on. Exoept Tor surremder, it \s | imtemed 10 Yo negas
G yiow povers, ) 5 a
THE SOMIGINOR G MMAL; 1 do uev WELik 1 wed resd seetion 11 at
this stage. Section 15 La: *m:«*-y
mmx-ndnmm. is for required for publie
otv—.Wl-o puu sultable for the erection of
.otovmun.mmo.dﬂpm
ﬂn-‘-u'uu4“¢n~mumg
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THE SOLIGITOR GREEMAL: Tou, I Shimk sa, although 1t decs net sap
"he Oemmiosiomy my diopses of I3, 1 agmee, Wt I Whim eme
et laply f7es Vit as Whe Oeumissiomr Ls Ve wma Ggpeinted
‘oMW Ganp o We sdeiaistsetics of this OubdEmmasl St
10 Mo primsy duty, and woeticn 13 sust mema thet the
Ommissio mr of lasis saa diapeee of Then subjest te the pree
vislens that fellew Sesticn 16 La) "Mases @vewm plets sy
= et o7 sy ters et sremeting it ke renen, (A7)
u--u—.uuu.-ud-..u.--*
WNien 1he Oommissiemy of lands shall determime: (a) The seud
WSk Shll be paysile Ln reapest of sush pleb; (M) W et
PSS B0 LG e leass of mh pISt w11 be seld) (o) B
buiMiag comiitions Vo W Laserted La the lease of the plete,
Mﬂ)tol&-‘n“&”l“l&’“)
The mposial senmmate, M sy, Wik Sall b Sested i
‘e leamt,

SN LABINAOT MERBON:  This e & apelil sam,

THE SOLICITOR GNEAAL,; Tea, Mt LLL deal with Vewn pleta,  Pait
IV donls with agriegitamml purpesns, ast fast ¥ deals with
lasl for spesjal purpesss. Taa, w besd, metion I bo
sase of temm plets shall, wEiees Lhe Geve fher shall etherwie
SEAT, I8 M At ieuiar e 00 Shase, W M W sesbient
l-oauuuu- -“a-du-.

-.-ﬁu-n-t.

-.- |-----unuu-¢-n,-

,-@m“ohnhﬂw-




.
nw
o,

u.up That 1o very striking) it s Vhe Oeamietensr
e say vithires. If he sy withdmee, 1 sk ke may
“-'.u-*‘

THE SOLICETOR OENERAL: ! de met really hish Where ses be
say deubt of We inteatien, Wether Whe werds are et or
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% share 14 -onn."h*.‘

Shall GMerwice esder. Tour Lerdsnipe Retice What \hese
five Senditions mst be put i Whe Betine, There are & !
susber of elbezprevisiens whieh will be put 18 &% e piie
of the Osmmlssiensy, Sestisn 30 187 *The snetiencer shall,
wﬁu—.—mduuo.o,--n-- 1
wdmdgﬂm”“a~’
shall Be Sound by them terms end senditiens se Feed.* I
drew your Lerdsdips’ atlestiies %o that last sestesne therve,
besamse Whe Learned Aeting ONief Justies ta Whe Ceurd of
Appeal plased sene reliemse wpes Vhe verds ‘and all pereens
Bidding o The sale’ as shewing hat evenybedy had Vhe Bighd
W Wl Shere seuld 2t be sny Lisdtebien.

Thon, a9 bondd, Purt IV o fuparties fer, Shie seasem,
uuqm“mmn—ﬁmd
I A lapertant.  Th paragreph B7 (#) pesr Reienipd Wil
sen What 18 Lage dewn What o Beties shall state "Eaether
peresns oWhar Whas Burepsass SLLL be pernitied S M4 fer
Ve lease of s The Salh ARt wie s besn
vt ian e mied is eseteised b all tee
.pl—d“uunﬂhp
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The Sestiens giviag pewer oF sempelling the sale by smetien,
Sestions 10 and 26 1a Parts III and IV respestiively, ave
vertatia idemtieal.

LORD ATEIN) There is o provisiea ia Seetien 24, vhieh 1o net
printed 1a the Appendis %o the Reserd, shieh saye What Vhews
95 oa laplied eovemant by the losses net Ve divide the
plot aad sssign amy portien of 14) and then subsestion (2)
m'l.ou-ndnu-“u.i‘al-dw
sush plot and assiguing a pertien thereef, applicatica shall
be aade %0 the Gevernor threngh Whe Land Offiser %o asoeph &
surrendsr of She lease of he plet and 1o Lesue Bew leases
of the plot 1n paresis.® Them subsestisn (J) Loy P17 whe
Governar shall appPeve of o phupesed divisien of & plet, be
say sutherise the Land Offieer S aseept the surrender of
the erigingl lease, and %6 grant leases of the plét in sweh
paresls 48 be may dave agpreved.’

THE SOLIOTYON GENERAL: Your Lewdehly netiees o very ouriems
thing, Vhat Sestien B4 16 86t sne of the Sentions sasepted
ummumu-.omm.-o*
1o & power Loft over I8 14 aasaphied by Sestien 10

LOKD ATEIN: IV may e Shat of pousls O secept surmenders is i
e Governer wader Bestien 6 (1v), What & wov dease ia te W
vy Whe Geverner.

TR pere— 14 (1) provides spesisieatly vhat
1% shall ge te the Vhrewgh Whe Land Offices.

T™HE JL D0 Yoo, uy Lord; and \he Geverser shall
have n“.-—u-.

LORD ATEID; IV scans ‘e suggest thal Vhe gotmal pewer of

tlepesition vas ead was intended Ve resais s Ve Sovermer, o
umu--..-u-umh
lopeatiton should taks plase.

™I ©LIOTYON GENERAL: :uum—u-n.oouu.
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LORD BLANTSBURGH)  Just to see that I | What may be the
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THE SOLIOITOR ORNERAL !—.’m;m.-ﬂnd
nmun.m.n%u”d.“l.

LORD BLANTSBURSN; Yoo, Whuﬂdﬂmu
mm.hmum-ﬁﬁwom-u
m.nmw-mn-’u
nmotnomnwh

THE SOLIOTTOR OKEERAL: Yes; pewete Spevifisally given %o the
Oemmiseioner he san szersise.

LORD BLANESBURGN: Yes; it is caly AF they are given %o the
Geverner.

THE SOLIOTTOR OENERAL: e

LORD BLANESOUREN: It is the
that I was Govering.

!ll‘wmu

LORD ATEIN; !m.o‘.

nuu-.nu-
-" ' Vheraiee sMer — amd 1t
“he H14 SAke plase By sencthing sther Wan setbien is

mmmdh“*—&nn—ﬂ-

Governer had dirested 14, The Severnar bas elogrly pewer o
sell,
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otherwvise than by auctiom?
N THE SOLIOITOR ONNERAL! Yés, my Lord; that is Fight,

Now, 1f I may go to Part IV, having put befere your
Lordships the question that is raised on Part III, Seotien 25
isr "The Oomnlssioner of Lands may csuse land availadle fer
leasing for agricultural purposes %o be surveyed and divided
into farss which shall not, exeept with the comsent of the
Governox, exeed five thousand acres, or exoept with the oome
sent of the Seeretary of State, exeeed seven thousand five
hundred sores.” Seotion 26 is: "Leases of farms shall,
unless the Qovernor shall otherwise order in any particular
Gase or cases, be sold by auoction.' I draw your Londshipe’
attention to the faot that those words are identical with the
words in Seetion 18 of part III. Thea Seotion 27 1s; "whem
land available for leasing for agricultural purpeses shall
have been surveyed and divided into farms and 1t is proposed
that leases thereof shall be sold by auotion, the OCommissioner
of Lands shall give notioe in the Gasette of the placse and
time whioh shall met be within three momths of the date of
the publication of suoh notice at which leases in xsspest of
suoh farme will be offered for sale by auotion.® TYour
Lerdships will notice one litsle Shiag thers, namdly, that
mtm'wxmuumm*. The tine a8
n.nnu-plouu‘m_ M*“Cl’uﬁ-
taree -nu" These agr p ave many of them & :
xqw“*oldm-(mp“ 1s
the remson for that difference. "Such notics shall state;-
(a) ™he situation of the farms and the approximate ares of

mu-mm-ln’p”*””u“ |

Mnumﬂum
--u--munlmﬂ




bl

in sny Leass %0 be granted; (e¢) The annual rent to be paid
for sash farm for the firet period of the lease, a8 herein-
after defined; and (f) The survey fees and the cost of the
desdax %0 B¢ pald 1n respest of each farm'.

LORD BLANESBURGE: You have (@) there, vhich says "Whether persons
othar than Buropeans will be permitted to bid for She leass
of the farms®. TYou have peinted out that there is me
siallar provision with regard to town plota. ¥Wow, what is
Whe sontention agalast you! Is it suggested that svea the
Geveanor under the mere terms of Shis Ordinanos eduld net
iapose That restriotion, or ia it that the Commissioner oould
aet do so?

LORD ATEIN: It 1s net suggested that the Governor oculd nott

THE SOLIOITER GENERAL: No, wy Lordj only the Commissiomer.

LOKD PLANESBURGH: Under bis limited power?

TEE SOLIOITOR GENERAL: Yes, my Lord, that ia right; and the
afgument Ls that the word "smotion” i Seovion 18 camnet
apply e sa snotien wheve thers is a limitation of bidders.
of courwe, 1 astume that "suotion® in Seotion R6 does so
apply sad sust Bo apply beocause of what follows in Seetion
0w ,

LOAD SLANSSBUNGE: 1 mean %0 say Shat the issue is in faot ome
whioh snly twras wpon the powers of \l. Oommissioner aN
unmmumnmm

THE SOLIOTIOR OENERALS I 4o net thiak 1t would be disputed Af
whe Governer had given spetial direstions or was 0 say that
any Limitation was o be put uwpen 18, he oculd de se.

LORD BLANESSBUNGN) Them 1% Ls & very limited questiont e

™ ou.-' OENERAL: TYes, 40 0, ay Lowd.

SIR LABGELOT SANDERSON: I suppose 1% is argued really that the
spesial covenants menticnsd a8 the top of page 6 would mov
iselude such a limitatiemt

!
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THE SOLIOITOR OENERAL: It 18 et suggested this lisitation of
bidders doss inolude the limitation of subsaguent woer,
but the lismitation of biddere 1s inherest in Seetien 1) st
16 % sy, &8 asotion may be an open suetion Yo everybody or
A ssetieon % & lislited sumber,

LORD BLANESBURGH: To & seloated publier -

TER SOLIOITOR GENERAL: Yes, my Lord, %o a seleted publis. Ome
AFgURSRt put agalast se Ls that the Dssmlssloner of Lands
Bas te realise the best price, sad, Wherefere, he waat spen
e motion % everybody. The fallaey of 10 Ls What e
SRe WAy %o gt Vhe beat prise where yeu have & large
Sonmunitiss 18 %0 reserve sertaln wress Tor certala purpess.

LORD ATEIN: T suppess the reasen for publie land belng seld
by publie smetion is %o aveld faveuwrition. That L6 the sert
of situation. Owerwise you sould say) Nere are uy we
friemds A and 5. 1ot we pull then 1a & rees and have dinmer
and after dimar they shall Wi,

TEE SOLICITON GENERAL: T 40 met Whiak Where Ls any suggestien
Shat Ay satrens sase Like Vet wewld prebebly W Juetified,
IV does aet deprive LV of belng & publie suetien betanes
POR sari B are geiag Y ressrve Wale ares of Lasd fer
Barepsans snd e sther far satives.

LORD BLANEEBERGN: With regard %o & tews plet, Lf pew seld 40
mmmmn\iwnmw

THE SOLIDITOR GENERAL: Yo, W5 bevd) ar rou wignt have meme.

LoD ATERN: Tew have 00) In ene sl met e athert

m.‘“ Tou, ay Lond) I pelated out % your
Lordabips the GAfferencs 15 Whe Vime far seties of sedtien.
SR S04 & Yary geod Peasen for puttiag (0] Late e

aeriowiveral lands) you have Maprening ar regards
lands whioh are far dietent fres eay senwroe of pepuletien,
e Pl 10 Sone long Gistamecs sad Veen find \aey

14 0% M4 wowld b o great Mamdbalp, Wereas i3 semmestien
s A o e
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with %gwn plots that would not arise,
LORD ATKIN; was this Ordinance passed after the Seoretary of
[ ] State's despatoh about bidding for land?

THE SOLICITOR GENERAL: Wo, my Lord; this was before,

LORD BLANESBURGH: That does not seem to me 40 be very comvinoliag.
I quite agree that 1if a man has to go two or three hundred
miles, it 1s well that before he starts he should know Shat
he has no ohance of bidding evem if he likes the place; but
that does not seem a reason for not telling a similar san Ia
the town that he need not attend an suotion U“-.- he gota
there he is told he cannot bid. The reason for/omission

does not seem to be quite justified by what you have said, If
it had been intended -- althought it may have Deen an oversight
=~ to mean to depend upon its being very far, Af the thlag had
been present to the drmfifhsan’s mind and bhe had intdnded to
impose sale restrictions, he would naturally have saild so,

THE SOLICITOR GENERAL: Yes, my Lord, that may be #o. I was
only throwing 1t out as a suggestion. Of course, a native
might make a journey of hundreds of miles into Nosbasa, and
when he got there find he could not duy it. Then it goes
on at Seotion 39; "There shall by virtue of this Ordinsncs
be ilmplied 1u every lease granted under this part %o
furopean a covenaant that he shall set n'nn\ She comsent of
the Qovernor ian Council sppoint or allow & nen-Durepesn o
be manager or onomg_‘w-’hnmum

land leased.’ That is sbmashat siwiler to the preset oovensh

LORD , ;‘Jhn umuumuum“,
a0 uby lcatien
-uounl tmpl .M * restrioties

™" ined vy W Tat i here

uwmmimmb
effeot, that 1s to say, as %o ne
Afrimn, oculd net be put in usder
under Seotion 17 (4).
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with sowa plots that would not arise,
5

LORD ATKIN: wWas tHis Ordinance passed after the Seeretary ot v

THE

State's despatoh about bidding for land?
SOLIOITOR GENERAL: No, my Lord; this was Before,

LORD BLANESBURGH: That does not secm to me to be wery comvinoing.

THE

I quite agrees that if a man has to go two or three humdred
miles, it 1s well that before he starts ne should know that

he has no chance of bidding even if he likes the place; but
that does not seem a reason for not telling a similar mam in
the town that he need not attend an auction u':- he gots
there he is told he cannot bid. The reason for/omission

does not seem to be quite justified by what you have sald. If
it had been intended -- althought it may have been an oversight
== to mean 10 depend upon its being very far, if the thing hed
been present to the drmfisman’s mind and he had intd4nded %o
impose sale restrictions, he would naturally have said so.
SOLICITOR GENERAL; Yes, my Lord, that may be so. I was
only throwing it out as a suggestion. Of ocourse, a native
might make a journey of hundreds of miles into Nombasa, and
when he got there find he could not buy it. Then It goss
on at Section 39:; "There shall by virtue of shis Ordinance
be hlld in every lease granted under nu pars %o a
nnpou & oovenant that he shall net Iﬁ-‘ the consenr of
the Governor in Council appeint or dllew s ..---- .
be manager or otherwise to ocoupy or 'be 18 assirol of e
land leased." That is “""‘! 'olnuu 10 the present covenant.

w

L - ¢
LORD That 1486t 19 Be contained 1a the lease as

. oov-un i tq by implication a cOvenant; a restriction

s "a“ e AR SR T

an n.n« town plots & speoial covemant %o & somewhat similar
effect, Sthat 4% t0 say, a8 %0 0o residents belag Aclanio or
Afrimn, oould not be put I8 Wnder the powsr of the Oommissioner
under Sectiom 17 (d).

18.
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devermer (49). e Commtontoner of Lasis may, with e
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PArt % e il Wy setien. That, youwr Lerdabips will see,
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SPLY % every sale by setien sader e pary.’

MORD arEIN, “.”“Iﬂ“m-h‘~

opeeial purpeces’ mnwn-n-\o
EPRat & Leaae for & sperial puspesst (L TR P
Satartals s mppliestion, Mo semnet Leswe,

THE SOLIVITGR SERERAL, By B LRy e sen sy 40 et Wil e

perelesion snd samstien of \he Severser,
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YHE SOLIOITOR OENERAL: Under Seotienm 49, onoe that Bas been
approved, the machinery to be used is the tosn plet machimery,
and that 1s a case in which ome would expeet ¥ mumber of
very spedisl cenditions and #o om; but the Notice %0 be ga
will be a Natice under Seotion 19, and net a Notlos under
seotion 27.

SIR LANOELO?T SANDERSON: In Sestion 46 1t says: The applicatien
wust be wade in the presoribed form.

THE SOLICITOR GENERAL: “Every application for a lease or lisemss
of or relating to Orown Land for any speoial purpose shall be
made in writing in the form presoribed and shall give swon
particulare as may be required by rules under this Ordinance.*

SIR LANCELOT SANDERSON: Yo whom/®ms that application diresteds

THE SOLICITOR GENERAL: That wast De made o the Juverner,

SIR LANCELOT SANDERSON: Is the presoribed form to be found in
this Ordinancet

SEE SOLICITOR GENERAL: No, I am afraid met, my Lovd. Ome or Vwe
rules have been made, but mone affeot the disposal of land
for special purposes.

LORD ATKIN: fThen there is power to grant;*Licences 10 cosugy
Srown Land for temporary purpeses and %o erest Shereca & Mt
or huts or other Semporary srection may W ghanted by the
Gommiss loner of Lands”.

THE SOLIOITOR OENERAL: Yes, my Lord; that ia % centisuwe for ome
year oaly.

‘.'. Iﬂu Saken your Lordships shortly shreugh that,
before I go bask to any arguments upon iV your Lordships would
1ike %o have the Julgments and your Lordships will ses what

ona
T have %o meet.
LORD ATEIN: I should 1ike to wee fhe pressdure. Of ccures, Shis
ts gite without prejudice. ’
THE SOLIOETOR OENERAL: If your Lévdship pleases, It starts ab '1

page 1 of Whe Reserd. mm-’mhuu—‘
< F -
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5 SLBARAS Fetice of Netion en the 9%h sugust, 1928, “vake
20ti0e What \he Osurt will be meved om Friday She 1OW day
of sugeat, 1988, at 9.30 e'eleck ia the foremcon or se seon
mmuNMO-um--omo“u
Appliseat That & Nasdamss may be grasted commanding the
Respondent 1o allews e spplicant %o bid for and purchase ot
the suetien sale intended %o Be Beld By Whe Respendent for
Cloptsal of Crews Lands belng Whe Pleve on the Nowbass Jeland
referved %o and spesified ia Whe Soheduls attashed Lo W
General Botiae Be. Tid sppearing at e page 2 of vhe leewd
dmﬂﬂuumtuummmmdm. i9nd, ad
alee sammanding We Respendent 1o caneel or sumul the
Sendition Fusber 5 of We Special Oenditions in e sald
LORD B AN THBURGS a.-ﬁ.mun.moml.
SIN LAPOELOT SANDERSON: They get 1N

LORD ATEING  Bew far dees Wis shjestien te e teshalssl peiat

1 Bew seuld & perecn Genand he Oemmissloner Yo allew
Bia W b and commaad Whe Osmmisslener S enmml!  Be sight
ORIy peetibly cemmand Mia 2t W sell enesept 1n aecerdanes
LN Whe Grdisanss, Buh A Vhe Oemmiseloner, 1T he Nad
Srdarsd & snetion sale wpen sendlitiens wpen waieh e weuld
S0t SMharviae Mave ardered 10, weuld have & Tight e withdres
from e sale oF o got e Severnar's dlreetions. The
Soverner had iy e give & Slreetien, asd e wele Wing
would b rigam

THE SOLIDITOR SENERAL Toa) a0 far &0 Ble would songel the
Ounnianioner to Sell, 1 Ahisk 0% wenld slearly e beyeed the
Perindietion of Wae Dowrt) sleariy e Sewrt say MY senpel
Ve Semsiinionny b seily ey s step Mie Tise Selling

LORD ATEEN: T 40 nat mow what e Grews subnithed o over Yhens,

TEE SOLICITOR SRNEMAL: T ANl 00 s guite slonr ot te Wy oF
rege b

Lons ATEIN, -h-uunvh'wmn.mlo.
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7HT SOLIOTTOR GENERAL: Yes.
o LORD ATEIN: That is why I an so astonished that the whele Wing

Muhumpnroluo_lnm'—-"uim
Mntn—uuomuuon—numm_
when there i BO suggestion ia this matter What the
o—uﬂ.ﬁdwmnﬂnooﬂdq““

7HE SOLICITOR GENERAL 1 thiak perhaps Whe ressen lay in e

’ politioal situation, that the Gevermer weuld net desire %o

omu--’u‘u‘wm-h*nm
mam--onnmmum
under the Brdinancs.

LORD ATEIN{ It is an extraordisary pesities.

7HE SOLIOITOR GENERAL: [ have %o lasirueiions wpen s, wy Lend)
1 am omly suggesting the peesihilivy that e Beverner sign

nave thought 1t wiser to take 'hal sourse.
LORD ATEIN: To let you go o8 sl do something.
THE SOLIOITOR QEFERAL: 1 leaws I8 %o the Oowrts %o deelde whother

-ty-uouu‘un‘.u-!mmm

LORD ATEIN: The OGoverser san shep 1V &t smbe.

LORD BLANESBURGE: Unless e Oommisglionsr Mas powar %o & vl
he Likes within Whe terms of She Ovdinanss, ‘he Beverner
csnnet Absslve Rimeslf u--e—.untm

TAD SOLIOUTOR SENERAL: Tea, sy Ll pelar Sestion § of W
ondindaes Whe Semaisnioner £6 agpeisted to be e parece W
w*olm‘mmudmm—q‘ub
enly o8 sEseptisnal pelate That Wae Geverser Ls Ve be sallm
ta, o8 14 were) for Inetanos, waless e Soversas Shaswies

erdart wnder Sestion M, Wha sala sAminietrsiien o e 4

ordinanes 16 put by Whe Ordinance iate Whe Nands of e
w |
u)u—-.-,--...--m fevernery
THE SOLICITOR | M.u—c-p&w LA
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Governor; htmwwﬂumm. it 10 the
Oommissioner who has to 4o the fdministration.

LORD BLANZSBURGH: fThe position of the Qoverner wust be Shisy If
the Cemmissioner has power under the Ordinamce %o do I8, I will
1et hia do 1%, but 1f he has mot, I will take the responsi-
bility of telling him to do i4.

THE SOLICITOR ORNERAL: Your Lordship might put it in that way;
your Lordship sight aleo put it in this way, that the Ordinsnce
has smpowered the Commissiomer 0 sell lands in a oertain way.
If the Oourts decide that this 1s mot withinm his powers, them
he ought mot to do 1. I am not goimg to interfere in ovder
%0 give him a power which is outside the powers of the
Ordinence. That should be the considerationm.

LORD ATKIN: fThe Commissioner of Lands is put inte the same
position as the Commissioner of Railways. They are %0 adainist
the lavw and the executive hase no pover to interfere with them,
except In #0 far as they have statutory suthority te do set

THE SOLIUITOR GENERAL: Yes, my Lord; something on those 1ines,
and the executive would mot willingly isterfere -:u parsi
Gase, sspecially whers L1t was a case of this sore,

LORD ATEIN; wy trouble about that is te start with the gmmoral
pover of the Governor, which seems %o me to diapeds of e
whele thing.

TEE SEMITOR ORI That fs followed 8 wier sompels
M 1o appetnt a Ovamissioner of whe shall
have chargs of the “»" of Ahe Ordinance.

SIR LANGELOT SANDERSON: I underetand that both parties agreed ia
”ﬂpoﬁln.—ubo Left %0 the Oourts to deoide
whether Whe Osmmiesioner of Lands by hisself had powery

THE SOLIOIPOR GENERAL: Yes, my Lord; so I understand. 1f your
mua-omamlnmmmm%
see Whe NaNS of Oounsel appearing. *Atkinscn; I as m

2).
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R0% to take any teohnical points But to argue on the merite.*

LORD ATEINS We are detersining mow what the merits are. we have
She precedurs 86 far, that 1a, the Notice of Notion. There is
8 affidavit leading to thatt

THE SOLIOETOR QENERAL: Yes, my Lord; I do mot know that there is
m in 1t ezoept that he had roquested to have the
provisfess annulled and camcelled; that is in paragraph 8.

LORD ATKIN: Upon that thers was an Order made?

THE SOLIGITOR GENERAL: Yes.

LORD BLANRSBURGH: The affidavit ought to be referred to to this
exteant, bDecause according to that everything was done by the
Commissioner; there was no referemce to the JQovernor whateves
in any part of the tramsactiom.

THE SOLIOITOR GENERAL: Yes, my Lord. Then Order No, } was made
upon that wotion to postpone thehmotion while the motiem wae
heard, a sort of interim Order. “fhis Oocurt doth order that
the sald suotion sale be podponed until further erder of thie
Oourt and 1t ie further ordered that a notice to shew cause
@0 isewe $o the Respondent upon the above meatiomed Motiom for
Nandamus %o be returmable om the 19th September, 1928.¢

LORD BLAYESBUNOH: That 1s & sort of shorthand way of making as o
m.uum—utmumu.oxnmt,n‘u
respest O what? %as & rule lesmedt

TEE SOLICITOR GENIRAL: It is the only document that i amonget the
pere. 3

“W omdﬂoo‘uuu—aﬂ. 1% would

' u-uu--ﬁ-,_m w\uu.tnuu |
ae uqmumwu.~‘
THE SOLIGITOR SENENAL: Yes, Ny Lerd.

SIR LANGELOT GANDERSON! Wes Shere B0t any netice served wpom
your sldemte s ascordanes with Shat Ordert )
mm*. T s afvald I esnnet tell your Lerdahipe
oot WAAY 1s in We Resend.
24.
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SIN LAFURLOT GANBERSCE! This Order diresis eties Ve be lewwed|
) .‘*ﬁuuuho*
Lomp TV 16 rether an smasing Yhiag o great =
- SAAAIAL % restraln the Molding of an sweties,
THY GOLINEONE GENERAL: Tour Lerdshiy sees it was Festrelned e

_L Tes, Lapesed by Whe Ceurt in e whesmas of W

TN SOLENOR SENERAL: | hepe yeur Lerdebipe will ned taink Vhed
T o0 Wphalaing Wae gresedure of the Oswrt In Whis sase. 14
et BN Been Theught e be & very sesvesient sethed of
Serarnining e petat.

LORD BLANEEDNRGN: TYes. <

SORD ATERN:  That s Gene apparently on Whe LOWS Augeet, and
!
et retuinaile en e 19 Beplesbery |

TEE SOLIOITOR BENERAL: Tes, wy Leed.

IR MANDELOT SANDERSOE: Thers La & Derther Onder ot e ites of
pape &, Wt W Order La %o be served wpen e Resldent
“d~-~-.-'

TRE SOLIGETOR SEBERAL: TYes, my Bend.

W SRR NN © We Ms gt qrasestiy Whe Bespentent
' -*-uw-omusw “

-n‘m m-“nu*-up ‘
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LORD ATENN; Without say affidavis by the Respendent?
YHE SOLIOSTOR OENERAL! Yed, uy Lerd.

Y “'m-lpl~y~WO
sttentien to sne Whing ob She betien of page 1 You wil) eee
anﬂ'ﬂliwmwh”mu-w
‘aae she firss question s Ve whether Whete wight be 4
Linifadieon of Midders, Apparestly She sescnd peint wes met
argueds

wmnmmmwuum*

¢HE SOLIOITON GEFERAL: Yes, Thes, uy Lends, at She Bethem of
page § 45 the Judgeent of Nr. Jueties Jelbess. ‘The
applicssk praye that the Oourt will great a Nandasme
the Respendent, the Oommissiener of Lands, o aller the
Applicant to bid for sad purehass sertels Ovews Land prepsced
to be seld by suetien in Wesbess Inland sad ales cemmanding
the Respondent to cancdl or ammul tThe cenditien Be. 5 A8 Whe
Special Ownditions of Sale in Gemarnl Betise Fe. 704 spptaring
in the Offiotal Gesette of Jud July, 1986, The Fioed paayer
1s concersed with the Gemeral Penditions of Sale of whieh
the firet part of the Firet paregreph Niss "Surepsans suly l
will be allowed to bid and pussbase’ and Ve sesond with the
L1008 of Whe Gpeeial OendiNiend wALSh rume ‘Bet ot sy tiee
durimg the ters of ihe Great suall Whe Svemtes permit Vhe
dwalling bouss or 20 Be ned a0 & plane of
mt‘-nﬁnn-—-umu—.

Na', The Boties ia guestion sammens s

"Herien 1e Darely Given Vhat Mmate fa Tempert of Mo -
‘ Neabasa speeifiod in the Semetuie 4
The SubiTee GalL Suhadg! ok W date wad 04

e Sales of Orewm |
s 140 eviood Lase of

g 0y
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Kenys and the mode in which Sales of suoh lands sust be i
donduoted is laid down in Parts III and IV of the Opdinance,
Part I of the Ordinance deals with Adsinistrasion aad by
Seotien 10 the Ocmmissioner of Lands 1s sutherised %o execute
for and on behalf of the Governor aay Conveyanoce, lease or ;
1i0em00 of or for the ococupation of any Orown Lands byt by a
provise smoepting ocertain powers he is unable $o vary the
proosdure laid down in Seotion 18 whioh ordaime that, unless
the Qevernor shall otherwise order in any particular case or
oases, leases of Town Plote shall Bep sold by Auotion. The
Applicant's case is bDased on the word 'Avotion' and on the
difference in wording between Sections 17 and 19 and 27 of
the Ordinande. @eotion 27 obliges the OCommissioner of Lands
uuml«uootnmu-ammmmﬁ-&-
section (¢) to inolude in the Notioce a statement as t0 whether
perecns other than Duropeans will be permitted to bid for
the lease of the Farms. Thers is me similar provisica in the
case of land within Townships and 1% 1s suggested that the
ouiesion together with the use of the word ‘auotien’ t1es the
hands of the Oommissioner. The land is freehold and the OGover-
m.‘ﬁomtmml-unomua.‘““n
wituln the limite imposed by Whé Ordindnce as Yhey may decide,
wubjeet in the case of the Oosmissioner %o the limitations
refépred to, Tor the Oemaissioner 1% 1e saild™that he is net
m-ducnnmmwmu Seetion 17 or Seetien 19,
for u\miu\nunxc»m-*m
mummmmu.umtm
Mﬁm*mmmmnvputnms-.
uqmyw.mdwu.mughho
mmumm'-\t"hnm.---

q...mom that is, =
d-ﬁuhmm-nmup

o A ,I‘_”ﬂwwmubu
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m—mwummuw_
olase af Bidders euly, though he #3111 might |

tasleds the preNiBition of further aliesatien e i Smepted |
m*mmuu& B0 case has been oited in whien
the word ‘auction’ has been dafined Wut several have been
Srought ‘e my meties in whieh particular forms of sale have
boel Bold %o be sales by ametien. A definivion of the word {
uuut—ummumuuﬂﬁu-}
...-.'.unx.u-mmwmm-wA -4
-ummuw-‘mm-.ulh
whe Bids Mighest'. Neber Nart, ia Whe ‘Lav relating %o
Asetiensars’ says, 'An auetion, 1n the soet ususl semse

of Whe wand, s & presssding ot whieh she public are tavited
Vo sompete Tor the purchase of preperty by suoesesive offers
of advansing sese’. Bub, he addeie ‘I8 will Be suffiejent
u.ﬂ\.‘.ﬂoﬁn“dm-ﬂmmm
Per shample, wa sustien ofthn denetes o competition by
Sldding limived %o & partioylar olass or ssecefation, as
Glatinguished from She public ot large.’' As an esample of
uu-ucmnuo.‘u.--*mu i
uo_‘”ho“b“““‘.*mr
%o mter She Weildiag fn whieh the Basaar 1o Reld. s Nalebury
mx.nm.'-uvuqm#u---md
selling or leviing preperty by Vide, wad weaally to the
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: ¢
the ABSbSenser or perees sotilg s Mustiemeer -n-‘
ot seoh or by say other of sale W |
ohall be detned to Garry om the sese of an Austiemcer’ .
m-.mmcmum‘&w-aﬂu--—
so b4 Ahat 4t 1 & sale by Seupalifien Betwesn thess presess,
.“.W,am.n“mmuu
puwn-'u-ﬂ"u-hmwww
£all OF She hammer o7 the sipisy of & sundle flase, Bt et
1e on sssential Shat all and sendry say BAE seens T B W pars
of the sennetation of the word ot L8 shows By Vhe lnstasees
wd'n-snmu“unmmumu.w.
be Salos By swetion, An suetionser by Seetien ) of 19 Gearge
117 Ohapher 56, s B "whe doth or shall ssereiss W
nn“m.ol--u.o-.w--n.-n..-.'
hameer, sandle, Lot, paresl oF by aay other sede of sale ot
audtion, or vhersby Yhe Mighest Bidlar 1s desmed e be e
purchaser, ' The instance gueted by Lend Hlden ta LEL) s Ve
sase of BRIRAE Yo MTSSALE RSMMENL ( Sewae of Lends sase)
3 aglish Reporte, page 840, of & female ssntioncer well bears
repetiiion, 'Ehe cenblmued sllent during Whe Vise of e
sale) but whanever anpesne B4 she gave Ma & glase of Wraady.
m-pnuog.duom-'-gnnnmu
10t glass of buandy was detlaled %o B She purehaser.  This
Sus doslded 1o Be an smetica.
the fH0S were That 4 S0tets W te b6 0Eld WY bl e
1 Nite wrs aade ot Weglase and Viae of seriing. Sem

Mfior Whe Aget of Whe per e appemesiel B Sme of Sey
an‘—uau.‘u“h‘.oﬁg ‘
" pesd Shad offere should be made ia wriving o

befere inspesting Vae offers that Vhe offe
@ould be aeeepiel. THLs was Beld %6 Do & sale by esetie.
| Uuder sur ow sales Wy evies Ordiasmse I helfeve the j
following faets weuld sonstitute o sals By suetion eaferecalle

- .

- -
- . -
4 ~




by the biddex. Thres adjoining Town Plets 1w
A, Wo. T by the Orews and No. 3 My 8. T | . of A
and of B. are prespering asd it besemcs ¢ that eltber
vill requize Se-amtend Mis premises. unmc
mmxuu.p.amuuuu-hu”tlu
xomwwmmnumodld&

one of them turmed wp ut the Mise aid plese appeinted wnd

dt“nﬂldmm“ﬁ““b‘{

b 1

obliged to semvey the land. ‘Austien’ in ¥he Orews Lands
Ordisanos mesas, I thiask, me wefe Than ‘s manmer of selling
immoveable property ¥y bide'. Nelding Whis view, the |
Applicait fails, Oests %o the Respendent.*

LORD BLANBSNUREN: what would be your answer % Shis geestiest
w;-m-quuxuumuuu
*yithout reserve’. Is the Oemmissioner envitled %o refuse
any individual bidy

THE SOLIOIYOR GRENERAL: Doss your Lerdshipy sean In the ordinary
lawt

LORD BLANESBURGH: Yes.

THE SOLIOTTOR OENERAL! I do not Shisk se.

LORD BLANBSBURGH: ot if 1% is "witheut reserve*t

THE SOLICITOR GENERAL: Way, wy Lewdy

LORD BLANSNNURGN: I rather WAiak that ie {he lew. 1

THE SOLIOITGR GENERALI There opuld well Be o gemeral somdivien ‘
nmmm--’*m“umu

SR qvmv”ﬂx Wy ~'

Rl erivy #u k4 1 "l A .
‘) * S <l




THE SOLIOITOR GENERAL; On fhe terms and candisions of sale.

LORD BLANESRORGN: That just smphasises in the infazests of the
mmmwmmwm,wm
1% would Mever happen in the ordinary ease of a sale of land.
If you do net have such a condition and you 4o have a sale
n*m“;m—uum‘luw
an inselveat purchaser who tendered a bid.

THE SOLIOITOR QENERAL; Oertainly, =

IR LANORLOT SANBERSON: AMy ordimary perscs whe had g bit of
land in Keays could say) I prepese $o offer Shis land
:nnouommumuow\m.,un-u
be olearly understood that I as going to sell 4% %o a Briten
and met an Indiaa.

THE SOLIOTTOR QENERAL: Yu..un;-mow-“
oould sayi I 4o not intend af Puropean to bid for this land,

LORD ATERN{ The question is on the question of cemstructien ia
w-ﬁc’-uuxu.mnnnimxmn
1aposéd a prohidition upen exereisiag the erdinary rigats
of the Gsmsiseionsr. Obvioualy the Oommisstomsr oould sell
11 o his Daethar-lmelav Af 1% were &V o prigs. 1

€ur SOLIOITOR GERERAL: Yes, my Lewdj asd 1V 10 quite olear By W
muuumun’uuopuu".-uwm. 1
that is for the profestiien of the publis, Is it a pretestica
%o the publis 16 may) be 18 HH4 1n ene of Ve Jedguente
R e s e v ot

LORD 1 mw,mmmuwu
N“uwmnpuummm
lm.

et T T ,...mk. ‘
e bind of
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LORD BLANEBEURGE: Ne sould net deeide 1% wpon Whe guestien of
whe drwak the last glase of Wraadyt

THE SOLIGINGR GENENAL: Be, W Lers.

LORD ATEINY  You wight sayy I will sell by publie sestien 4e ey
menbere of Whe Gevernment.

THE SOLIONTOR GENERAL: Thal, my Lesd, I Whisk weuld be & sase fer

wisg Whe Semmiscicser of Lands| 'hat weuld Be the remsdy.

LomD But 1% weuld severtheless be & publie ssetien.

THE SOLIGETOR SENERAL: 1 de aet Shisk 1% wewld aselet yewr
mumquwumdul

Tour Londahips will see Whe Oueunds of igpeal o Mpage 10, o

T 60 moh AREak 10 Wil aselet %6 resd Yhes %o peur Lendehips.
A% page L0 yeur Lerdanipe will fiad Wae Juignet of Sabing
Shief Justiee Merides. T owill shart ot Lise B3, beessss Whe
Mmlumwun—m*n(
Wae oihar Judgnent. Sestien L of the Oresn Bands ORGIsanee
provides - - -

LORD ATEEN: OGught aod peu 4o read Yhe paragraph Befers Betense
1040 aheut Ve sesend pelatt

THI SOLIDITOR GENERAL: If pewr Lovdebip plesses. *The sppellesn

o he L0 saguet, 190, btalaed & le salllng e

he Retpendent o shew sanes. Tais rulls s dlsetasged Wy Ve

Juiguest fres whish his sgpeel hes Seen ledged. Moo sase
- Supreme demrt A sppear e teve betn
4puiiy . e maniog 4 be SrRESReS 10 the ot
4 _\‘- l“”
, he firey

1 er

o 5 "o . ‘
"tnﬂ
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of the Orown Lands Ordinanoe provides that leases of towm

plots shall, unless the Govermor shall othervise order, ia

any particular case or oases, be sold by suctiem. In the
absence of amy limiting words in this Sestion the word

‘suotion’ should, I think, be givem the meaning it most |
ususlly bears, namely, a sale by public suctiem. I do met |
think 1t oan reasonably be said that where plots are to be |
s0ld by auction the sale is to be restrioted to a partioular
seotion of the community in the absemce of oxpress and
unequivecal words. True, as the authorities reveal, there may
be many sales whioh would oome within the meaning of the word,
but that would mot be a reasom for giving the word in &
partioular case a limited weaning, The learned trial Judge
seemed to think that because a sale oould be held im a variety
of ways any one of those ways being an auction that it was
competent for the Commissiomer of Lauds to hold the sale

in sny ome of those ways as ocould be said to be an swetion.

To pursue this argument to its logical comolusion Mok aa
interpretation would permit of the Commissiomer holding &

sale and restricting the biddimg to two or thres persens.

Sefore such a construotion osli be aseepled the words of &
Statute must be olear and free from sEbiguity. New in ¥he
partioulsy Ordinance there i an indicstion not VhaV wieb o 1
Iiniset view oould be taxen of the secnibg b Vhdfjword |
‘sustion’ but that the lature had no ANtemtion of adepting
the uniisual wethod of Mmbu‘.n.u-a

Bip plots te & PArVISUlEF seation of the comsmity. In
8¢ Beotion 19 vhieh preseribes what & natice of
'* Sakes no refersnce to the biddisg being f-:fj.'.
,..&..J@'manu lase of persons. Sesondly SeEVien
oSl S e Sipding of We terme sad cedfitiene of sl
and says 'all perséns bidding at the sale shall be bousd By

P
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«’pmmdunnmo aw*m
ﬂﬁ m:uum um ‘mirgy
dhummnn-uun,g-- Mlgw S
dm—\mun-ﬂo‘id‘-\ow 100 of sustion
ummwmmm-dm }
mmmmmmnmmwu
peruit¥ed %o Bid for the lease of the farme'. If She mevies
of suotion of Agrioultural Land wust contain those words
and 20 mention of such a restriotion 1s made in the Sestien
preseribing what the notice of auoties of Sownship plets shall
contain it seems not unreasomable to think that me sush
restriotion was contemplated in the latter case. In so far
as the Appefilant's right to bid 1s ocomcerned I am of the
opinios that the rule should be made absolute. I now turm
%o his prayer that the 5th Speslal Oondition should be
cancelled. By virtue of Seotion 17 (d4) of the Ordinance the
Oommissioner of Lands shall determine the special covemanta,
Af any, which shall be inserted in the leass. ¥his
Seotion 1n wy view 1s sufficiently wide to muthorise the
Gommissioner to determine that & specisl covemant sush an
The 5B Gpeeial Gonditicn 18 fAiy Gase shell We inserted in ,
s lease. 1 oconsider therofers Shal the sppellant should

M\nu.n‘u;l.uu_“.y‘& hwuuﬂm ”

v g ;
slleved %o Whs extems YAt wm- in regard to Whe fires

prayer is made absolute. It was on the firet prayer that Whe
sase 3 4n She BupFeme Goury amd I would
.A A " q

-

~ ‘,‘ .
e Appeliant seete dn Whis Oeurt ead




Tow, W Msls, e sest Juigsent Le thet oFf
Asting hisf Justies Owsirie-Suith. ISl | son stant o4 te
oy of page B0, e ¢ "Dhe Oslisanes Ls silent as %o sueh
provisions (s wishien bo Townshiy plets ant I8 Le worth Soane-
Serlag YIRS Whe mlen of e 4eh ae Ve agrieuituml Measee
PrOves What tie meties of e Ls %o slate waethar Ben
FRINpeaas A W o peamitted VM. Pat IY Beties Ml e
armd Juige dovetes noet of Mis Juigeent %0 & dlseuseion of
-m--wmuuwouuo-hno
Liaited clnee Lo an sustion 1 4o ot doudt Waie. 17 1 salled
tn.htmmmnhuuulcqmmw
SRALEY e e et len, Yheugh met & puilie sastien The
M_‘“m-mmh"lmﬁ
Iearmd Juige %o Mot What sush & Lisdted anetien wadd W 8
‘nuv.dmhugdﬁm.‘no~.
o.--d~p-u“-o-l.~—d.g{
Talemgme, T Gosndssiommy 40 & Srustes ot 6 ek W s J
-mmhumn-uwmun“«
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1inited way is swthorised by the Oxdinanes. The sscomd poimt
“nmmnu:nnﬂunomn
ﬂwoﬂut-l&’tlﬁ-ﬂ.d”. v yends ‘aet
n-uuntnmp-umomu.n.n
mmuuu-cu.,uanm-t»muuu
or“ﬂmﬂumnmnu.rﬂ“'l&% ™is
is peesed owr in the )d—.-tu-n‘l‘nm.dﬁ
would sppeary that the leaymed Julge censidered it seversd by his
deoision on the fizet poid, This is imcorrest. To sy nt e
uﬂmn-n-\wucuputu-nn-un--
thing a8 t0 say tiat he shall met 14w in IS, Atown plod =y =
s rieing sscurity in whieh's man sight wish to Lams vithow any
tatemtien of himeelf golug inte Ogeupsties.’

LOW BLANESSURGE; Is the effect of this Desisien Whis, |-: "
uhﬂmnnnmuudmﬂuﬁ/:u
by publie mtnu‘;:-mmwm.wm—-
acoording to whate wy Shat ¢xpression night waa. B sesns W
= rathéy doubtful what it does weea, A monduropesn may WM,
Bt having bid, and having Wen tie highest bidder, aad havig
weooms the purchaser, be WAy wpon the sesiitiess of e leaw M
hdsbought, be prevented from living in the Bowse,

THE SOLICITOR GENSRAL; Tes, sy Bosdy I7thimk be Ls bownd o build
& house,

Lo SLANGSUNGE; IV sesms sether wafalr %o Biay

LORD ATERN; You ooudd pub AR She othar way. If Yhis semiitien
85 s valld comtition, e you et valMdly stipulate What
mmm-mmwaw_-
ofewpy I8, ant that 06 pervesn sheuld cesugy the house sha fs
omwmmuwuu“

 uan 1o mie the eonditien Wat sush & pereca sheud

GEML Tes, W olew, Weas Yt vl pewes

3
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MA iMing wesuse he wuld not e an sligible Midder,

LoD BlANUMER e nondiurepean vould extend $0 an Ameriean
or.a Boor,

TEE SOLIOITOR GENERAL; 1think 80 far as this prodles 48 0o
oarand, it extends %o the Afriean and the Indian,

SIR THOMAS INsKiP, Buropean is defined in the Oxdimncs, &y Lowd,
vumm-uumnn—s, oause 1% da & pereca of
Buropesn origin

THE SOLICITOR QENERAL, Noy,ny Lozd, may I tum $0 Nz, Justice

Nulp-lashensie ‘e Juigme ot , xuun.unthtgdnpu.

‘In w view, with respect t0 the learmd trial Juige, the foswe

mmu-o.m-.mn*-mnum-nm-u

‘saction’ meant 02 what wight b oconatdered %0 be incluled in

&5 sustion, as whether or net the Orown lanmds Ordimanes gives

PORers 10 the Oommissiomer to fmlsle in an auction of Town pless

mtrictive conditions of eale gemeral and special sush as he hae

SN %o Lnclule here. I really think it Le hasdly me wesaly

$6 oife authority to establish that anctien usumlly mans pudlie

nmummmwmummnmwut
mm-u.nhuhuummuhuhm
in & Yayisty of wmys. All we age coneprwd with is the peoweye

Of Wh8 Comsissiomy of Lasds 10 fusert these sondiifiens 1a an

Suction of Wwhplale, Auch of Towh plots re gowrasd Wy

sotions 17, 18, 19 ant 20 of ‘Grows Lands Ordimace, Auetlen

«nuwguu-iuvul& n».@\.

--mus-amummw« '

dMMohwm '.-.u‘




othar than Europeans, T™ere is no sandatory provision of
this sort ia velation 10 the auction of towm plets i seetion
19 the correspondisg section to wetion 27 dealing with
agrioultuml plete.*

LOWD ATELN; ] am mot sure that [ follew the learmed Juige there
when be saye "That sust mas JRALBAZ AX gL persons other than
Suropeans are allowsd 10 BAA.* He seens 10 precesd on the
footing 'hat wlless somebody Ls stated, nobady bun Luwropeans
would e allewsd %o b If 4% 4s %o e extemiod %0 this, B
sust sy so.

e SOLICITONR R ML, Tes, ny Lowd, that is what | should haw
1 hought . Appare 31y 'he learmd Juwlge takes the opposite view
and eayes, Lsamy evest you have 1o specify, T™es e goes ol
‘leacmt AL A that 18 A%s abeenoe Whls Oewrt owht YO asewm
that power Ls giwes 1o the Commissiomsr of lanis Vo mis sush
s comtitlon, | 'Alm IV is right and i sccordance wilh the
semblished rules of constirestion of Satutes which law e

sived 10 wa, Vo ssvumm hat e pow Bavi g e cpmanly

M-aa\-—unmumnﬂnm“nnu
a0t Lubented te grast IV 4s Vhe ene from whish B wee Smitted.
For Shis Goust 10 Mol 1hatl sueh & powr my W sssussd withes
wing sapresely grasied wdd = Ve \-n'u....u e famh
of e Megldisiem. t

LOM LANRS NIGE .  pecelag Whare far & s, B b e
trem seaaiag of Shat previBien, sees iy, Vet
c\-*um“’nlm“-m.
WA, ast weless in e “m-wmwmbuﬂﬁ

W0 A iaats e Vies Wat Ay A
“0“”-
“”‘m
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THE SOLIGITOR GEMME I SLmk, vAh seepee, -fm i
will Bppreciate Shek Wis de dealing oy wish e coutent s

of the Notios.

LOW BLANESSUROH; 1 @0 mot oare what i is. I Sm sapiag Shet
Af thess words are $0 be taken sgcordim %o shelrstsien
significstion, 1t would seem with regard to thess pastioulay
plots that you might extend the wording 10 nonduwropsans, but
with regard to town plots 1in respect of which there 18 m
permissiiie extension, you must confime It %o that.

SIR LANCE LOT SANDEHSOMN; That 1s with regard 10 the pomer of the
Commissionsr of lamis. [ do not thi & anyvody could desy that
it would be a pudlic auction if omly & person of Luropeas origis
was permitted to be there.

THE SOLICITOR GEMRAL; Yes, w Lord. The argusest | wnderetasd
*hioh is put against me is that in segiion 26 the word “suct log®
means an auoct ion at whioch you majy resvriot bldders, onum in
the Notioe as regards that auction in metion 27 you find that
suwh & thig may be put 1o the Notloe, and wust e pet is Ve
Notioe.

SIR LANCGELOT BANDERSON;  wust be put 1n the Betioe.

THE BOLICITOR GiMaRAL; Ia Seetion 10 the word “suction’ enamet
80 limited because you 40 wet fAM i -'uuoc 19 gt sueh o |
thiog waet be put 15 fhe Botiee. In W ssbmissimte reur
Lordabips that 1s & otmplede fallney, ho.aun-qu.'
MD,‘- Thess A5 all seotions Maited to & gemers)
'-xd‘mnmm-m.du—.uu “all =

y - %

A T

S0 Didders, Tl meverthelese you 4o fiml frem thw partioudsr
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provision that it is so itended,

THe SOLICITOR GEMRAL, | quite appreciate the argument, wy Lowd,
Af I may say so with respect,

LORD ATKIN: 491 understand, the poimt 1s this: This special

Sx0eption as to giving Notioe is net dealing with the question
of the powers at al), The powers are in precisely the same
umutounhbyuu“n; and then it ha# been mather
Gssumed in exercising that general powsr of sale, you wight
in fa @ restriot in thise way; Af you do restriot in fhie way,
YOou must in the case of Sgrioultural lanmis give notice. That
does not seem to modify the power at al) in any way,

IH. BOLICITOR GEMERAL; No; 1t is very helpful taking section 27 (o)
ina, because it does s06m olear that the word *auction® does

contemplate mses where there may be a limitation to part i oular
bidders.

LORD ATKIN  power to sell by auction does involve & power 1o se))

t0 certain people,
give notioce of it
LORD BLANE 8BURGH ;

and when you exeroise your di seretion and

» tha' 1s merely a statutory fomm of notige.
Might 1t not e Put in this way: Ou the terms
of the Ordinance with reforence to the sale of agricultura)
land which bas to be seyd by publie uﬂug.mh & Gown Jamda,

it 1s none the less & puviic Sugt fon that there 1s quite
Y
Properly, as is admissible,

1n Whe Notios Mn 1 isation 1o the
*ifeot thay men-s Re will not be allowsd to bad,
fei BOLICITOR GEMRMAL! Yes, w Lond.

LOR® BANCSSUROE: Iy remains o Public suotion netrivhapasting

that restriction on the Nermlnology of ‘the Osdlmase. &
N — u-."-k.-..-mmm-um.
uuaﬂuun.m-w.um-ummdmmc



provision that it is eo imtenied.

Tho BULICITOR GEMRAL; I quite appreciate the argument, my Lord,
Af I my say so with respect.

LORD ATKIN: ag I understand, the point ie this: Thie special
¢xo0eption as to giving Notice is not dealing with the question
of the powers at all. The powers are in precisely the same
u'm 88 t0 a sale by auction; and then it hae been rather
sssumed in exercising that general power of sale, you might
in fa @ restrict in thie way, 1if you do restrict in this way,
You must in the case of agricultural lands give notioe. That
Coes not seem to modify the power at all in any way,

!B BOLICITOR GEMERAL; No, it is very helpful taking seotion 27 (o)
in, beomuse it does seem clear that the word *"auction” does
contemplate meses where there may be a limitation to particular
bidders.

VL ATKI N Power to sell by auction does involve a power to sell
t0 certain people and when you exercise your discoretion and
#ive notioe of it, tha i merely a statutory form of notioe.

LoA SLANESBURGH; Might it not e put in thie way: n the terms
Of the Ordinance with reference to the sale of agricultural
land whiob hae to be so0)d by public auction,such as Cown lands,
!t is none the less a public auction that there is Quite
properly, as is admissible, in the Notioce an imt imation to the
effeov that non-Europeans will not be amllowed to bid.

fo: BULICITOR GQGuMERAL; Yes, my Lord.

LU L BLANL BBURGH ¢ It remains a public auction notwithatand ing
that restrietion on the termmology of the Ordinanoce.

/HL SOLICITOR GEWLRAL; Tes, =y Lord, and the fallaoy whioch really,
ia wy submission, 13e® upon all these decisions of the Court of
Appeal —~ not behind the decisloms of the Judge of First Instance
-= 1s the fallaey in paragraph 11, page 22 of ¥r. Justice
Vulby-dnckensie ' p,.u.

ko, 4
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LOK ola M SBURDH ls 1% not enough to put it from this polmt of

view: Watever *public suction® say msan in aay other Ord inance
L quite plaimly ia this Ordimence you may hawe & thing called &

public auetion in which there is & limitetion of bidders,

THE SOLICITOR QS RAL; LTS

818 LABCGELOT BANURABUN, The vords are ot ‘public suetion*,

O SLAMBINRON; | as sseumim It means *public swetion’,

iok SULICITOR Gu BERAL; I think promcly the faet that there is
t0o be & Notlioe .-:.~ given 1a the Camite, makes It & puulis
suct loa.

LW BLAMSHUNON,; sesuming IV as Tully s you will ageinet your
figal poimt, eves with ihe word *putiic’, aa suetion my W of
s arscter from wilch certal o compet itere are sasluwied Wy
ason of the Tad What ke suction of farm lamie L8 A wantlon
from which they sy e exgluled, but 1t Ls mveride lses publie,

THE SLICITOR Gk B ML, Tes, »y ‘ord, amd the powsr Vo badd IV

1s 1n Meatien]l vords *ith t1he power giws for LoMing e
sustion of towm pleta.
Then, my Lovds, W, Justies vulp-washensie |

|
goes om  “As 1o ke special comlilion reririet g Wy ceavesast

Ihe Welr Uy e purdaser, \hat appears ‘o = Lo = cuu..‘
em footlimg. I(n wy opinios the Jomalssiomr of Lamwis has powmy |
1o loeert t1hls special condivien moses 10 powey Lls gresied
the Orinance and similAY pewaxe are gmated woth La mape s

of Tows plete snd Agriswitusel Jasi. B bas Wes suggeeted

by the apptllamt that Sections 6 and 10 sar the Oemslasiomsr

of Lande Tyom Laserting this specinl semdition The mtearial
poviion of Begtion 6 wtates (1) Subpeet nw cf e
Seometary of Sate 8 Sowresr ‘

PRI L - ”-. “
wents and condivions L8 s Jeass, MD;I.’Q v i
\oﬂ'.ﬂﬂ“%“ |
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Commissioner of Lande may do any act o thing, exercies any
power and give any order or direction which may be dome or

® exercised by the Govermor under this 'rdinance. Frovided that
nothing in this Section shall be deemed to authories the Oom=
missioner of Lands to exercise any of the powers cowferred upom
the Governor by Section 6'and certain other Sectioms with which
we are not comernped ', I oamnot fimd that there is saything
in Beotion 6 to confine the power to insert special oonditioms
of sale of an auction to the Govermor, but turnimg %o Seotion
17 1 fimd the express provision: before aay town plot is dis-
posed of umder the next succeeding sectiom the Commissiomer of
lanis - not the Govermor be it noted - but the Commissiomy of
lends srall determine the special convenants if any whieh shall
be ingerted in the lease, Further the matter is made etil)
#0re clear on turning to SBection 19 where it is stated: The
notice ~ that is the notioce of the auction - shall stse ...
the special comenants, if any, to be inserted im the lease to
be gramted in respect of any plot:- There them, it seems to
me, the Commiesioner of Lands is specially smpowered and directe
to determine the special covenants, and when they are 80 deter
mined to insert them in the notice, It i argwed that seetion ¥
which creates an implied special restrichbive covemant is all
agricultural leases shows Shat, simge there is no corresyomiing
segtion in the previeus part of She Ordimance demling with
oD plots, it wae not 4 memled VAEY power was 10 b givea te
flosert a .o# n-q‘btw Oovenant iu the matiee to salse,
149 not agres, To begin with she onee dealt with by wotips ¥
18 an implied covenmnt in the lease and has nothimg %o deo with
the notios and to go on with u);ac & different covermnt %o
¥he one with which we are comeermd omly applying, as it does,
%0 lsases mde to Buropeans,*,

xymammn-un‘u’d-p-

Lordebip put o me just now, that that 1s of some relevanes,

.
"b
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because Lf Ln svery lease gmaated 10 & Buropssn there is pwmt
Shis covenmst, 1t would &34 fe the lapliestion prise fagle
® that the lease was %0 b 40 & Buropean udless WHhese wa st
other statemat,
Then the learsed Juige goes ond "Misdly,
whereas in the omse of the gemeral cowemmat At La speeially

seotioned Lin regard %o agricultum] lasd and 2o sestion ie
sade at all as regards Tam plote. In We s of spesial
cpvenants the Oosmissioner of Lamie L& speelally directed %o
determine and give notlioe of thes LORA 1a agricultum] asd Towm
plote, For the reasons [ haw stated | thisk that Yhe appellamt
succeeds on the Tiret prayer asd falls on the seoom . *

LoD SLANE SBUNGE | Bome of he learmd Juiges s V0 aw
tavisaged She axtrews lacomwaience of She ool uslonm st which
they have aryived and sever seen 10 bave ashed thensm iwme Ve
qution vhether Lf the two comditions W mot walid, sltder of |
toes would be weed IV seems vory uafalsr 10 Lagtes oa the
bidder Yhe wmoetml comiition asmd net secept his WM,

THa SOLICITOR B MAL, Tos, sy Logd, s nosw & thes men Vo
have realised tial whare you bawe towm plete and & nismd
community, 1t wmay W wry sssh %o the sdvastage of The Blate,
and the Govermme sl 1o see Vhal Lhese sommunllles are hept
apart. '

LW BANSING::  Swely LY vould nat b wreny o sugee ot Vet
Wbedy bt & Jev shiudd e parsit ted 1 B,

THE SOLICITON el W, w Land. Sugposing rou bt &
resident ial el ~ o shoghaeptie s 1o e
;n-uh u-u,wcugna.. p :

lmur‘ow\*l-w o
Lodenipe fartber. | VM@ 1 h‘.w clemrly
vetors your Lomehige. I 10 o vy sne BN Blavls seim,

maely, Shat @eiisns 6, § amt 10 SENS g Dhmmlgeioner of lamte
SINALA pesera. The Lisitabiens Wieh wre jlased wesBiewm

3
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powars oan oy be found in sections 18 and 19 Af there are any,
The worde of esofion 18 are dentical with the words of seotion
26 aa %0 the power of mle by suction. Whether the word
“putilio”® is %0 e implied at a1} s exmotly the same in the two
oaees. There can be no doudt that the power Lmluies the power
$0 limit %0 & certaln class of bidders,

LOH SLANESBU O Mesaining et1ll & putlic auction

Thi SOLICITOR QEMERAL Yoo, W lLovd,

Wl BLA M SSUNGE umlun,luonilwplr“dm
duUffioulty,. vhich the )earned Julges found in defining *public
suotiow,

Tk BSULICITOR QN RAL, Yes, my Loxd, I do not thimk the et lon
of the definition of *suction” {na sense miters, becnuse
the Ordimmnce defines 1t. As regards the special covemnt
Tt s, 1o wy subgission, obviocusly a mmtter falliog within
wotion 17 and falling within seot loa 19 tea I submit the
Commissionsr of Lands has exprese power 10 incl wie such a
Covermat (n such special comiitions of eale. I sek your
Lepdahipe to say for that reases that the Oourt of Appeal were
vrong Aa \helir declsion

LAK NLARSBUNE A the faot that be has speola) powmr to
inslute Wae oovenamt 10 that effeet 1A the lease is soms
Ladioation anyhow Vet 1t would sot be myosd his power %o
S2elule & persen who would W suljeet Vo et covemmat from the
Privilege of buying, othervies you wuld W Jeading him imto
M

THE BOLIQITOR GEMEML, s, W Losd, For these rensons | aek
your Lopdships o say, oo far ha 4% wag AEinet we, that the
Bagialeon of the Ommrt of Appenl was wroag,

ER LAYIDTON Wy Lerds, 1 appear with wr learsed friem the
Sollciter Generel An this sase. I think all our pointa bawe
Wen 0 Ul and dearly pe befere yewr Lasdehips by the

Uy .




Solicitor Geneyal that there is wery little for m 10 say further,
Howsver, I would 1ike to eall attention to seotion 6 of the
Ordinance, It says: *The Gowermor, in addition 1o, but without
1imiting any other right, power or authority vested in bis under
this Orxdinance, my:~ (1) Subject to the provisions of any Order
in Cognoll or %0 any general or special instrustions of the
Beoretary of State, gramt, leass or othervise aliemmte ia His
Majesty's bebalf any Crown Lamis for amy purposs amd on any

terms and conditions as he may think fit.* The Oewerser |
himpelf has absclute power 10 allemate any lands or leass on any ‘
terss and conditions ‘.;“b may thinok iV, Bov would yowr l
Lordshipe look at section § where the Oovernser appoimts &
Commissioner of Lamds for the administration of the Ordimanes, |
tat {a, ] sssum, in carrying out the Oxdimnoce, he 18 the ‘
Off108T %0 say not how the @hle shall be carried ouwt, becmuse 1
the eections which my learnsd friend has oalled your lordenipe’
attention to, seotions 18 and 26, say It ehal) be oy austion, \
but he is to arrange the details of thoes auoctions. if your
Lordships go to section 10 vithout the PROVieo, as Tfar as | aan

see that gives the Conmisslonsr oxa dily the same pewere as U
Governor, subject to any speeial directjone.

LOKD ATKIN; It gives him gemerml awthar 1%y wi him the soope of the
Ordinance to act for the Gowersor. IV reetricte Shmt e ra)
power in respect of matters ia the previge’

MR LAVINGTON; Yes, my Lowd. Thea we come 10 'he previes. The
Provieo says: “"Provided bowever, that aothing in this setien
shall e deemed to Authorise the Oommissiomer of Lands %o sxsrolee
say of the powers conferred upos the Govermer by motions 6,89
A% 80 on  In my subsission your lordahips must giw some wanl g
to that, Firet of all, that is wholly inconsistemt,

BIR LANCELOT SANDERSON; If g4 Sppliss S0 the whole of smotion 26




that takes away from the Commiseioner the power of -n-_;un ;
soy land, It says #0 in s0 many words,

MR LAVINGTON;  with respect, it cannot apply o the whole ndl‘
it spplies, I think, toob’ﬂrﬂmh.—t-mn
otherwies aliemate; it is not imtemied to deal with the
comiitions to be inssrted or the terme on which that sale or
grant is t0 be made,

LORD BLANE BBURDH Lot us %ry to get at the bottom of this,

The other provisions of section 6 —- I do not know with regasd
$o all of them -~ but, for instance, take (111) -~ they are

all relatively trivial. I% would be rather odd that with
regard to & trivial thimg 1ike (111) the Commiseiomss was %o
have no power, and that was to be exeroised by the Govermor, |
and with regard to a more important thing 1ike (1) the Oommise-
ioner was t0 haw power and the Governor not to hawe power,

MR LAVINOTON; Only a portion of (1), my Lomd.

LOHD BLANE SBURGH ; I am rather meaning the reading you have
given to the proviso with reference to section 6 would appear
%o result inm this, that you ape, notwithstand ing the proviso,

leaving the Commissioner withihe exercise of the more importanmt

power, but depriving him of the least importanty

-

MR LAVIOTON, ¥o, wy Lowd.,

LORD BLANK SNURGH ; Is not thmt She sort of result omhe view you

am taking of the ssotiont




MR LAVINDWON! T de net suggest, my Lords, thet $he Secticn is
“““iﬁ-auwmmnnm
Jeverner .

LORD BLASEEBURGE Noi but Whe peint 1s that She same pewers of the
Sevenner are net o b0 Sxereissd by the Osmmissioner, amonget
Shen AFe Whe powers a0t forth in Seetion 6. But if you
seleat Sham yeu find your seleotion inoludes pewere that
are Loes Lspertast thes Sheee that you leave out.

SIN LARGELOY SANDERSON: Speaking for myself, I should have said
M~~.~nd~“-6mm~h~
Semmistioner of Lands. The oaly way you can §00 SENES W0
o“u.l.t.hnm.ownv.um
Subssquant Seetien Which ave incomcistent with ¥hat proviee.

. LAYINOSON: .M.luummthu”.

LORD ATCINS T 4o met tnow how the Gesmissloner, having sold this
“-Wudtm.lnu.mlhmto
sieh the lease

IR THONAD INSEIF: Ny Lewds, Shere is o specis) previeion about
slgning Whe loses. There Ls an asendlag S06ties 1n another
Seation) Ovdinanes Bo. 18 of 1927, Seetien @, whioh says
Shat metwithetanding sagthing contained in ¥he Orown Lande
Ordinanes, all graste, cenveymness, Msesss and so on which
Shall B Leswed waier ar relating Ve the aforessid Ordinsnes,
“...-nu-mnmmnu-u’,
“n*\q\bmlﬁ.“kwqu'
2o Guunt sotonsr.

Lonp aTTIB ”“h‘*%b“u“
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powers 1s S Oummissioeer sssbling s to do vhat Mms bews
done in Shis case VY Bis) in ether words, san yeu get 44

1n Vhie sase vithewt 1he Sesistames of Vhe werds of Sostien 6
LAVINOTONS Tes, My Lépd) I shisk se. Thet Owdisenes shieh

w learned friend, Bi¥ Thenas Inekip, Mes Juet peferred Vo
rofers %o mumercus other Ondisanees.

LANGELOY SANDEREON! That doss net seem 6 male any & fferesss,
because suppesing Vhe Geverser hed made aa Order Veet yeu |
should Sake » Loase by Bie wutI Whee 13 wewld be ourTielent
L7 the Oemmissioner of Lands signed he lesss on Mis bebalr.

I0 Goss met Affest Wi question o all whether the
Cosnissioner of Lands has power %o allonste the Lands wilthew
spesial pever frem the Geverner.

MR, LAVINOTONY Do, my Lerd) T & met Shisk 1% dees.
LORD BLANBEDURGN) Weuld you mind sddressing yeurssll %o Wt

An considering this satber, sad sesuming for Bhe senewt ., withewt
in any way aduitting 1%, Shal you can Garive s pewers fiee
Seotion §) inassneh oo you sssume, withewt adediting bat the
Commiseioner may 2ot S30reiss ARy pewers \heredy sealerred
upen $he Geverned, and asoume, withewt aduiviing, ‘hat e e
construetion of Sestien 10 the Cemmiselcnsr say net emervice
ARy pomere sonferred upen the Seversbe Wy Bestien 6, sa

you find elsewhere in 1he ONGINANes powers supressly cenlerred
wpen the Genalssionar %o onable Mis % 40 1n Whis sase what «
Be hao done, Basely, offer WRis Lasd fer sals by ssstient

. AVIMIONS Todi ay Lrd. Retien 35 of Burt (1T deuiing

wivh She o Voun are! The Suasiselones of
Lands may osuse any U—.“u-l
roquired for publie purpeses® - - - -
LORD ATKINY ._ou-_-\uu.vuqmm.-m—-
hat you san sell dl- 0 dete ot go o W0 g,
2y st dhal) muu ) n
sarel Send Wesh plete may Vies % Y
(XN 3
-, e Rt et L I L. 4



mmwmm'lnmmn-h
+ LAVIBOTONt WiASh respect, 1 shink thal mmet mean She
.

LORD ATKINS mu-npo-mnv-um.

MR. LAVINOTON: un-urmmuuhau-auwu
-xuumu.mnumnmwdmm
tnmuxunuhtnlum.nn“und
place. TEMsk 1% should fellew Sectien 15.

LORD BLANESBURGH( ““M\hm-ﬂd
lends sélls by auction unless the Governer othervise srders
himt?

MR. LAVINGTON! Yes, my Lord) I Shiak se.

LORD ATEINY And you vead 151 "snd sush plets say fres tise Ve
time be dispesed of by the Dssmiseloner®t

MR, LAVINOTONt Yes, my Lowd.

LORD BLANBSBURGH: Which is shewn by Seetien 18 bessuss Mo is W
nmtouwnwtu“lhmﬂhh
to do 1% in anether way.

LORD ATKINY !nnv'hnunumnmmu
e20)ude & Aease or & cocnveyanoe!

ER. LAVIDOTON: Yes, ny Lewd.

LORD BLANBSBURGHS Oa She ether hand, &V %he mement the gmebies
Le 508 8 %6 $he exeoubien of & Leass) Whe gueetion is &
umuunu-mm"l-l.n-mmu
Bereafior S he wade valid s asther satter and It ey b
that the sight sapy T suat have She signatwrs of Yhe
Qoverner for this.

ER. LAVINOTONS Yoo, ay Labd) ul that dots net affeet the
 presemt dispute.
LORD NLANESSUROR: 90 are net consersed with the sonsidarstion of
any 10680 in Shie 1netanes] we are cnly comoermed vith
the terme of the prepesed lease! |

TN Ton, et Then o Londontpe ol it




rensuber Shat Defere the sigmature of the Gevernor the
Cemmissioner hae ‘o withdrew,

. LAYIDENON! Yes, my Levdj) bud 1% 15 & spesial pewer.

SER LANGNLOT SANIERSON! TYou say thet A7 Mo has the pewer %o
withiran, B0 has the power to put forwasd!

. AYITON  Yes.

LORD BLANBSBIRGNI If b6 han pewer o withdrew b has pever 18
of ten?

ER, MATIDRRORE Teo, ay Lexd.

SIR TEDMAS IDBEIP: Ny Levds, the questien in this appeal, ae
your Levdahipy sald;when my learmed friend, the Selicitor~
Gemerel vas arguing, sppears B0 & BATTOW OBO A At ODS
vise shated by Mia. That is/@ question of fast aa Vo whether
the Ossmisslonsr had VA8 pewer§ to make these eonditions) 1%
velng senceded that the Oeverner perbaps bas the powers.
Stated An thet way She uestion dees semm %6 De & narrew
mdm—.m-umﬁ‘umnmm
seen very wseful oF aeeessary Ve troubls yeur Lerdshipe'
Beasri @iBS. uestien is really one of subttanes , and
as presested by uy learned friead, SIS Seliciter Qeneral,
e Ahe Gase 1% appeare 40 Do Mot Teally & question of \he
povers of \he Oummicsioner as Gistinguishedfiren he Gevermor,
mm.muummauﬁu-. X
wild Sel) your Lerdehipe 4n & mement by it is &8 lmperient
ewotion for this Appeliast.

LORD MLANBEDURGE! Weuld you wish %o say Shat nedody hed aay
power Ve de SAls Maing'?

SIR THOMAD INKLP: Ne, sy Lewd) I de wet say Shat mebedy had
sy pover. I say these restzictions may be LEpesed upen nen~
Burepasas a0 « matter of peliey U7 \he pereens estrusted with

| RN ‘ '




soibut Sh0 Soverner has She pewer, and the tyouble, Af there
1s Sneule, oan be sured by the Geverser of onoe lapesing
the restriotions. The snswer %0 that Ls that e Devernar
will do 48, AF b Gens de 1%, A0 & matter of sonsidersd pealiey,
and what oy learsed friend, She Sellsiter<deneral, has sald
nere &8 %0 what e surnises %o Be the pesitien Lllsstretes
the lapertanes of the dlstisetien, becsuss be sars the
Goverser apPoars 14 Ma 40 have Saken W Yhe pesitien or
Lleaving the Ommissioner te valldate Mis restrigilons F Mo
oan , Wt he Rimeslf, the Geversar, will aot Thke 4he
soapenaibiliny of Miaself stappiang Ln and saring thed theee
restriotions shall apply. Towr Lendabipe I an sure agpresiste
that in & coustey Like Eenps whare thees guestions of resial
dletinotion have Deen 5o very Laperfant, Thet & satter of
poliay Lo very different fyen & sere sabier of ssehissry.

A questhien of pellny La attended W peblislty and Wy senslders-
tien whish vould aeven e gives %o e desisieons of e
Oemmisslontr of Lands, vhe appears Vo bo appeinted by ‘e
Ordisaaes &8 & suslaipal ffieer 46 sarry sl S saitters
whiol 1% sould sot %o suppeend e Gevarnar seuld W e

o atiend te 1a sensegties with Whe dlapesal of plete of Land.

SIR LANGELOT SANDERSON! A geed seay sere pesple would be estivies
S0 B0 heand LF A% was & qUeehies oF paliBY, ead & greet seay
ether sensidereiicns aight sems ia.

LORD BLANBEDURGES If 1% sere & gueetien of peliey Luaight Mve
Teperoussions outslds \he Oslieay’

SIR THONAS IRSEIF: Yoo, sy Lend) and thad Ls Wie real lapertanes
SViashing %o Shis ealh. A8 pewr Lendehipe kaew and T shall
Shew 18 & moment, Whls guestien of segregation has bees &
miter vhieh has been sensldered by His Bajeety'e Jevernmeat
aad Bearetary of Btabe, whe has pewers o give sertals
Whpmumm.uyﬁn
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o(tllo..ﬂmdnltqhuuuv.n. o A
cmmmnumnm“.puﬂ‘
sogregation, Jiterally what is the result of the sonsiderssion
Mub-ﬂmunno-tun.nom-lﬁ'
Seeretasy of State falls inte the baskground. Would your
mup‘-—ﬂnmn'uuumm
xummnmw'm.xwm-‘u“
seens %0 be Bassd upon the contention that the Gevernor WY
4o ¥hat be Likes with hie own, and was net based uwpen 4hé
m-ﬁmumw@ctuﬂowlﬂ“
powers. fhmmn(l)u-—o-‘a'unhﬂl
ordinanse $he powers of She Ggvermes te lisis the bidding

at sny sale by suction is umrestrioted; (2) Decause there 18
2o Order in Oeusoil or amy generel er epecial imstruciicns
of the Ssaretary of State | (3) Decnuse tbe Oeverser =y,
Mmmw-n..vmudmnn'ucu
owner slienate $he said Orown Lands by suetion and subjesd
%o any sonditions or limitations be thisks fiV} (4) Docame
she werd “suction® in Seetien 18 of the Orews Lands Ordineses
mn-snwdmmm.umuu
unmml-.-t--u-mm

nmdmm.wmcﬂtw

o8 0 the Guverserts sr the Oemmiesienen’s pesste. *(3) Besenes
under Seetion 19 (N) $he Gevernor Bad Wbastuth pover 14
Mwmumu eaid Oumdiviens, and .
such oondivien wes legally W ROV e W




m:-cmuvmmmaﬂmmm
-n.nu\uu.u- tu-.uoummu-'
--”u.nn:mnmmm
or & particular series of transastiens. *\Iﬂhﬁ‘
mmmm“wu.mdn&o
uum‘m.:ui-xﬂ.-lt--‘-hu
mmm.mtﬂuon.um-'m.usﬂwo!
muy,uwnu.-m-wc--xam
n--um.muas-nm-mu-.uum
Mmmz-u:nmwummdm
~-mw«nmmunums~m
would reqiire a ségregation in Nombase of She races, whieh,ef
eourse, sre Yhree, as recogaised by Ahe Ordinanees, Indisns or
Asisties, metives and Turcpeans. But Dere the Goyemmer hes
mmmmnunyo}mtu..mmw.u
indeed 1% 1s not the policy of Bie Najesty's Goversment, nor
Eas 1% been the polioy of the Gevernez. The Oovernor has,
in Teot, o0 far as one oan ascértain from she available
doouments, given general directions, if he has givem my, ia
aa epposite sense, and the whole of this case, in my
sulmission, $urns upon the pewers of the Commiseloner.

LORD BLANEEDURGN! In the possibility at all evemts, that if the

power 18 1n She Geverner, M would net exmervise 1M1

SER THOMAS INSKIP:  Yee.
LORD ATEING !wm-'uu-,uaxyuu-uw

ummnﬂuw Desause the sale s
% % by puslic austien waless the Ggvarnse adderwies erders.
uwa”-u”--‘bwmomm
S8 Jare plase by publis auetionh, there is an end of 13. I
should Vhiak that \Ms peseseding is taking plase vith W
WQM“aummuqn
m.#lﬂo
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SIR TROMAS ISSKIPt I oaly kmew what my learned friend, $he
Seliciter<General, sald he surmiced the pesitien to boj Wb
1 athash great lapertance to thet.

LORD ATEINI It seems & detached astituds for the Geverner %6
take towards the matter.

SIR THOMAS INGKIP¢ N-vuu.nnxomyd!fm
that fhere is not & geed desl of substance behind the
Solisiter-geniralts surmise. Would your Lordshipe be gedd.
neugh %o Vurs to eons eousente which aze appended te $he
Applicast’s Gase!

LORD ATEING Now de those documents become relevant on Whe
question of comstructien?

SIR THOMAS INGEIP: They are velevent as to the general imstrue~
Viens of \he Gevermer, '

WORD ATEING This is Nendemus?

SIR THOMAS INGKIP! Yes, ap Lerd, in form.

LORD ATEING  The et set out his oaee. He cught te
sot out the  pefusal, whish seems te be very
isadoguate te start with.

SIR THONAS INSKIP: T am mot herve, my Lords, %o suggest $hat the
forn of the prosecdings has been what in VYhis country we

LORD ATKING Tv 16 all the wove lmpertent tersaintain stried
Pogularity 15 Vhoss sases. 146 med kmow of aay preceedings
i Sandesus “ﬂbyummtw
mud&n represent questions of peliey witheut
\hetr Weing beought iute evidende i $he ordinary wey asd
subjeot S contzadietien. A

SIR THOMAS TNSEIPt If yeur Lewdehipe sake the view Shat it ie
et TAGM of cemveniemt Ve lesk a0 Vhese deeuments, I de met
m*nmmml-“”nm

qwmmwu“.-!._‘
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ummmm.-”mu..
Govermer has never lupesed these Pestrichions, and thers is
B0 oViAenet oF sugEeetion en the decuments that this i
SAythiag elas Shan Vhe aotion of the Ossmissiensr.

LORD BLANESDUROR! 1% has been oo epened by fhe SeliciterGeneral.

IR THOWAS TNSKIFY Tes, ay Lord, and uy learned friend has
M-—nmmmm.uwunm
m»mu‘uwmmuxmm_
wﬂ“m“x-mmumm-w
of Whe lppellant vith o mere Veshaical metteriwhioh o
“m.wmu-mmumm-uq
eastion of what the Osmmiselensy may fyom Sime %o Sime Shisk
mu-—.‘sgu-ommm. ™he
wucgewtion which haes Been mads 15 Vhet fhe Oummiesioner may
inpese these pegtristiens.

WORD ATEINY Upen Whet he guestion which 16 suggested as §0 e
Possibiiing that the Osmaiseioner has net Jgwer ve eell ot all
--nmmnv-ym.mmmm
b has pever te sell.

LORD NLAKRSRERGR! Othervise yeu would be eatirely out of Oourt.

IR THOMAS TNSRED! ! Whisk sy loarsed filesd would be eul of
Gours . '

LOND BLANERRURON: You went S bA4Y

IR THONAD DNSEIFY Yes, Af they wre put up,

LD ATEEN hh“nhw]lnu,lum
wmmuw-uuoumm
W*mumunx-.

_M meuu.nuu-mﬂn
vere olimimated?

SIR THONAS IDSEIP! Be, wy Lovd) uy Mandasus was to porsit the
sustion botng held with that ia 18,

SIN LANINLOT MARBERSON: If Mo has %e pewer %o sell at all, Yhen
be sammet sell with or witheus i3,

<Y et



or

LORD MANBEDIRGE: Touw ware an expestent bupert
SIR THOMAS IBEEIPY W @ssired %o have that whieh they submis 1o
e \helr Fight as British eubjeets, 1e enjey vhatever advisteges
may cems fren Whe dlapesal of whet is Meld o Hie Bajesty's
bobalf.

LORD ATERINI Tou suanet seapel & Osmmissioner %o soll =
conditions of whieh Mo dess ot agpreve. I e dess sell
sccerding %o Jaw, Yhen yeu say yeu heve & right te M4t

SIR THOMAS INSKIP: Yoo, sy Lerd, [ wabesitatingdy sooept thet.
Tou camnet soupel o Oemnlesionsr %o soll sy sere Sheas yeu
sould conpel any of His Eajesty's Seereiaries of Phale here
1o dlapeet of Devermment preperiy. Bud what you s senpel
scconding %0 our sesmen law, 1n oo far a0 M agpiles W
Congs Snd His Bajesty's Searetaries of Bate 1 Yhey dlapeee
of Geversment properiy, Lo net %o restriet any slass of Bla
Bajoety’e oubjeets frem 1he eppertunity waless Purlisment hae
slethod than with the powentl That 1o the Nundassstal pelsh
of Law against senepel lee.

LORD ATEING €F Whey bave powers of sals whieh are shebwbery,
you goh & Nandasus ¢ he Hislsber Sa sarry ewt Ma Netutery
dutien: If M Gutios are et statwtery, | &0 a0t Suppees
TOu oah got & Bandanus agsinet Ma W adl.

SIR THOMAD DTHBNERY B, oy Land) I sespertiully agtes s o the
Temm of the presestings .

LORD MANENROR! There 18 50 SWir 0 Whe Eisister v sell
aayvhing.

SIR THONAR TROKIRE Be, ay Berdy se owby be eedl b all, et 0
& Binister of Wb Grewn Molds pubile lends on Ble Bajesty'e
SRALE and selle them o pute Then wp fer sals, T sunait Yhet
Apart fem say pewers of restrieting \hst sals to o LMalted
tlase of Ris Wjesty's Subjeste vhieh Purilemsst or \he
boglalature may senfor wpen Mim, 1% Lo Whe right of the Brivieh

subjeet %o bid fer tham. ’-.m—-uuunn

T S —— Sl » o F ) L g-.



1

Shatutes against monepsliscs. It was said to be he Nirth-
MuQ_Wmquﬁq&.mdﬂ"o
Parlisment might restriot the right %o o elsss. :

LORD ATEING Do you mean $he Nintster Maving pewer te sell Right

:m

‘ ttmn—numnnnmlﬂ
unnm o may sell privetsly; but I say you have
%o 1ook 84 0 Matute as & whole, Snd here we bave %o
lﬂ.&—u.ﬂuﬂﬂdﬂﬂ
:muwbnmmm-aumm

LORD BLANESBURGNY I de net Shink 1% would affest the ultisste
1oeue) thare o 3o dowbt what the attitude of your slisst
is ia s That 1e shewn in paragradh 6 of Me
MM Punl'!--!dun.du“l-“
fore vefused the right %o bid for and purchase &8 the sustien
any of ¥he sald Plots, or %o sceupy any bullding whish may
be ereeied o8 any of the eald Plete sxeept &8 & menlal
sozvant.® - Thes in paragreph § he sapsi °T have reguested the
Respondent 10 anmul or cane®l the said two restrietions and
to 1ot me bid for and purchase any of the sald Plete st the
sustion® and so M. So he really put himeel! fosward
as an intending purohaser b7 these restristions wee

prevented froa bidding. ]
SIR THOMAS TNSEIP! Yes, he wante $o BAd 1 Shese preperties
are 90 bo 00 w7,
LoRD n u*mumvuu-iu
‘e himself nlm subjestst

q.“‘ ﬂ-““.
M-uwuuq

-mm*b'
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subjest in Kenpa, namely, “l“l.l‘“hlﬂ'

| for sale Meld eu His Najesty’s behalf as publie lasde.

.9 LORD MANESBIRGE) umq.mu‘mnn’m
u‘o”wnu.mouhm-«

mmn-m Yoo, ny Lerd. |

LORD BLANESBURGH: Au—-n.u--muuu“
frem bidding hawe?!

SIR THOMASIINSKIP! I do net think & German or & Fronchusn geuld
oome along and olaim the same right he Nis Najeshy's swbjests.

LORD BLANESBURON! Under the Ordisanee!

SIR THOMAS INSKIPT Apart fres the Ordinanes; I say Shes Ris
Majesty's subjects have & right to bid at a sale of pubile _
propersty or land whioh is held on His NMajesty's behalf. |
I submit there i no provision of the cemaen lev whieh smpewers
a Ninister So restriot the rights of His Najesty's subjeete
in buying and selling Oreown preperty.

SIR LANCELOY SANDERSONS Would a Minieter have any right te sell
any Ovown property without statutory suthority? Ne could met
soll 4% at common lawt

SIR THOMAS INSKIP! No, my Lovd; bus I am eaying if She Legiee
lature does givem him power o sell Vhe Winleter sanset of Ais
own volition impese restristive eenditfons whieh favew o
partioular olass of Ris Najesty's subjeete.

LORD BLAVESBURON! Wupposing & Minieter has power Vo sell a Gresn

preperty and ne mewe, he e W of \hat pewer precluded.
aide he may go he purchastre ve His Najeety's subjeers,
ad be Wy, -oub.uumu.uu
wmuwmumcuumm |
of Mg sudjootet e

omn vaomas 19 T 4o ot say 11 the Sratite simply whpevery

Msge sedl. Tow havy te leck b 1he whele of he peevisiene




. b

Logielatuse Shat b shall not hage pewer to restrict te s
Partisulsr clase.

LORD BLANBEBURSH! (a—umn-.nquumum-
uunmmummanmm.nw
m..mnu-u\..-n.mmu
who were enthtled by the las %0 hold iand in Kenps.

SIR THOMAS TNEEIP) That is sufficlest fer me.

LORD BLANBSBURGN: That is the sory of rational restrioticn with
referened o Yhe subjest matter, Becense At must B0 hs
muﬂnm.nbab& ‘

SIR THOMAS INSKIF! The lsarned Seliciter-Oeneral eaid somsthing
a8 50 that, and deseribed 1% ae Sl & Tallsoy = I am ot
ot all sure that he is right - and Shat in $his comsunity
you would get & bigger price quite pessidly by restricting
$he sale to Buropesns. But, after all, the Buropeans are
u.'nq-\-umnuu-,.

IR LANELOT SANDERSON! I Shought he was saying that if iy
vas spen 1o sverybedy, probebly Ahe price would be Aigher.

“SIN THORAS INSKIPS No, af Levd| Shat is hew the lesined Judges
Pt 8. mmmsmwmnmm-
Burepdan will give & bigger price fer pr.on*uashuno
Burepean area. .

SIR LANGELOT GANDERSONS That is & question of spesulatien,

SIR THOMAS INSKIPY May I stars from the prepésition which your
Londabip put o me ae S0 N glie Cuals Fiehe of nay of

e Way in Kenya § 89 bid for prepemyy?
wﬂunuuumnwmﬁn
Ris Najestyls subjects as such and asy privilege in the

satter of purchaes.
SIR THGMAS INSKIP nummlunant

*ummm - .
LORD BLANBEBURON! His Majeety's subjects as Swed.

&



SIR THONAS TNSEIFY T say ot say rete Shere ie 50 power, spard
from the Leglalature's Ordinanees, %o sxolude sne of Ris
Najestyts subjests Trem the right %o M. IV mey Be That e
Legialatunre would clothe the Ninieter with pewer sisplisiter
o sall. Thes 1% might be & preper Inferense frem She
ouu-mnu..-uuu-“.'

LORD BLANNENIRAN: Pewer b seleet M purchasers!

SIR THOMAS INSCIFE Tos, pewer %0 saleet Mis purehasers, and power
o aoll W anyvedy vhes M Wheud ¢ would be an ewner
congatial %o Whe adninlstrstion. et when you read Shis
Grdinanes and cnslder all Ve provisions, inolnding, of sourss
She previsiens of sale Wy swetien, sy sulmission 1s Sheld Whe
BSARIATY Iaferense La thet Me has e pewer e restriel sxeept
s wpetial sasss mpeslally previded far. IV Ls sebioesid
Shat Seetien & of Whe Ordisasee sare that the Severser 1s Ve
bane pawar v ‘great, Leass & ethervise allenste s Rl
BaJoaiy®s beball any Orews Lande® — what would appear Ve
Clapies of sne of Whe Tessens of my Marned friesde’ in Thels
Suan, Shat Lhe Geverser La %o b WERied aaaetly a8 & pel vale
landownar whe s powers Mo Glapess of Mia preparty s o
when b Likes. Thes Beatien M0, W whieh pesr Lerdebipe
hare GLreeted se ameh attentisn, snd Serties § wre, 1wy
sumiesion, mere sadlinery msiisg the Oesmissienss the
sluiaterial sffioer W susry o8 She pewen of sbionet lon
WRioh are In e Severser wnier Seeties 6, and sbviswsly, s
wr eudenion, 4o st Slethe Vhe Semndssionsr of lands s far
0 w0 hare oot WAL Ahe peeere whieh Ve Geverser Mes gee
of allonating Whe Lande “en say teres and cenditiens as
By SRARE TENT.  Thest ane Whe wends Saken fees Seetien 6.
Then w6 oume S0 Part TIX with referenes 40 Town Plote. Seetlen
AT, wpen whish pelisnse Lo plaesd with regard ve Ve

RO (e el i
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zafers Yo 104 Lease when grasted. Seotion 17 i relied wpes,
vlmumu”lmu--—homu
on she fizet point, namely, she right %o mestriot She sale
ummqummwmwwnm
So the weaond OISt as %o the Testrietien upen Vhe wes of
;um-&m $» sy ewbmission, 17 (4) bas ne
relevamoe &% all.to the first point.

LORD BLANSSBURGE: I think it was only 1s this way Shat IV wes
usedt If under Seotica 17 (d) it is perwissible %o ineers
in the lease & covenant against cocupation by & sen-Burepéss,
1% would be nothing less than & trap Vo the men-Burepees if
he were to forbid his to bid fer thet preperty.

SIR THOMAS INSKIP! I respectfully agres. The seecnd senditien
seons very suoh the gorollary ef the firet sonditien. Al bowgh
presusably iseerted to prevent a pereon buying celeurshly
for himself and then trensferving $he very nest day %e &
!“t‘ms“‘uu““hmm‘-
of the restyiotion ¢ Nurcpeans %o make 1y effestive. FPew =
night got somebedy buying for his nemines of Lrusted. Whish-
over way you leok at At the two sesm to be clesely oelaneted.

LORD BLANBSBURONS The learsed Judges having decided as Shey bevy,
1% i 5ot seobesarily fatal %6 Shelr desisien. They de aeb
muuommm.

SIR THOMAS 1BSTIPY m-'-nogw Ny submiesion wmder
Sectien 17 Shal whaterér YO go¥ et of the best of
n-ouu-dn-n-n.uunlm-uwm.
either direstly or indireetly, Ve Feshrion the sale %o
Surepoans, becsuse Bestien 17 (4) fs dealing with spesial
muumhnm

LORD BLANBEBURON! I de net say direetly, b way net indivestiyt
un—snw.“ﬂnmu—-ﬁ“u

propessd 1o be ineerted s the lesse Re ees Sutheriind
o~ ’ L
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Seotion 17 (d), and 1f you have 50 admit that, are you et
s & diffioulty with regard to the otSher mli-l.nf

SIR THOMAS INSKIP:t Ne, my Lerd; I direstly as well as
Smdirectly, because I say Seetion 17 (d) te limited, wWwlesss
you find something else in the Ordinance, to those covenants
whioh are proper or usual in & Mase.

LORD BLANESBURGH: Mot weual.

SIR THOMAS INSKIP: I say proper or usual.

LORD BLANESBURGH: Spedial; you must not use the word “usual"|
that 18 o saored word in Chancery.

SIR THOMAS INSKIPY 8Shall I say Section 17 (d4) is restrioted to
covenants which are in the lease and which, im my submissba,
oan be put into a lease, that 1, & lease vhen granted.

In my submission, that would be a very slender foundation
upon whioh to build an argument that you may restrioctihe sale ab
together to Europeans, bDecauss & covensnt can be put in that
this is not B8 to be ccouplied hy an Aslatis for himwn
occoupation. It is & very curidus restriotion, andome whiohs
sttus 10 me %o work very harshly.

SIR LANCELOT SANDERSONT Clause 5 is really put in in pursusnce
of Section 19 (e), 1e it not? *The bu!liing conditions and
the upeoial covenants, if any, %o b9 inserted in She lease
to be granted in respeet of any plet®. I de net know
that 1t makes any differense, ﬂl‘ 19 in & power givem
in Seotion 19 (e). e

SIR THOMAS INSKIRG n-puu’-mnnmuu 17 and 19
deal with twe undlunun abages of the master, Sestion
8 N.l'.. detersinetion by She Commissioner, and Beotiom 19
ie desling -unnn ihl.ﬂ.. -uuw

SIR LANOELOT u” e WGPttt tale the seyieer

L) 1 Tos, Whle O“ﬂ- lo a the notioe.

saxpmreont M 4% 10 put 1a b”
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of seorion 29 (o)1 :

*«ummmmumumm -
¢ wwm L

unm Telling the man what he is goling %o geb.

STR LANORLOT SANSERSONM And 1% ooms under the words "The
bullding eonditions and the general govemante®.

SIR THOMAS INSKIP! It fe called & speoial condities in the
heading in the notice. I assuse, as Sir Lancelot Ssndereon
suggests, that 1% 1s put inm becsuse of the requirements of
Section 19 (o), the Oemmissioner having determined that this
is %0 be put in a epegial covenans.

LORD BLANESBURGH! Before you begin at all you have to make up
your mind with regard to (a),(®), (¢) and (4); having sade
up your mind you have to give effeet o it in the noticel ¥

SIR THOMAS INSKIP! Yes, im order %o bé fair to intending
purchasers, ¢o that they may know what they are going so buy.
Perbaps I ought to eall attention to the form of the
restriotion. OGlause 5 of the Speoisl Oonditions ie! “"Nes at
any time during the term of the grant shall the grantee
permit the dwelling=house or cuthuildings to be used s &
place of reeidence for any Asistic or African who iand% a
domestio servant smploysd by him.R It tea provision which
Gllove & Burepsas to havé eny mmver of people living in the
bouse.

LORD BLANESBURGHT But net to be AN Sentrol.
¥
SIR THOMAS INSKIP). But mot %o be in sbmtpel of I8, IV ia very
Like mncw'nlplm to Vhe sgmienl vurel land. Wy




%

. Demmissioser says he has pewer to ilnsert as a special covenant

§ _.pu;,u.’uou-n—ommu--hn. Seotion
11y A% W sebuleston, Goee net, s 1 say wgain, direstly or
MWNMMnMrWMOW-}Q“A,

LORD SLANESBURGS | bmnumuamtua-mxf-'io ‘
—uuwwmtu-mxuunm.--
wmuuum'uo:n-pm

SIn THOMAS INSKIY, T say e oould not, and for this reasom, that
*heS FO¥ 1ok at the Ordinanes as a whele you find, or I
“ll‘ﬂn‘,mu-ﬂ.ﬂum‘o‘“,hﬁh
Asiatie and Puropesa.

LORD BLANESBURGE: ¥eo; I an net om bidding.

SIR THONAS TBSKIF: o, wy Lord, but I am stating the steps of my
argenent. Wy I aaswer your Lerdship as I do is bDecause I say
hat T find from the Ordimance as a whole that he wust allew
sen-Burepeans as well as Ruropeans t0 bid, and I infer from
that or I pase from that %o saying that he osanot make that
fresdon iasffestive by laposing a condition suoh as he calls
s speelal cevengnt %o Be inserted i the lease. It is taking
away with She lefy hand what be fo bound in law te give with :
e Tight hand. That is why I sqy he osmnot insert the
wo.nnu-s-mu.m--'no.m;mmw.
hia.

MORD ATREN, antummuwﬁuv

SIN THONAS DNSEIP| Yes, What 18 She Teasen of wy orees-appeal,

LORD BLANTEBURGE: Is net the shewer given to that argumest -- it
ey e good or Sad <« your resson for saying That he camnet
fnsart 1% 1a Whe Oenditions of Sale 19 that 1t would not them
be & publie suetiont Lot me put 10 in WAis way. You say: I

find Wis special sorenant 18 net pernissible BDecauss you
_SAnaat Ansert & spesial Sevenant hich would be i complete
’. . / ;
Y el L'y,
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contradiotion of the title whioh you have handed over by

suotion %0 & purchaser| therefore, I begin at the beginaing,
sad 1 saght suotion you cannot impose this restriction, and
Decause yOU osanet lmpose this restristion you canmnot have
this apesial covemant, The answer on behalf of the Commissioner
au—mmuxtosummumum.

Your reason for saying you cammot do 1t by suotion 1s that

1t ssases %0 be & public swotion, sad this Ordinmmoe says yeu
say Bave & public auotion with that restriotionm, namely, &
publie smetion of agriocultural lands.

SIR THOMAS INSKIP: ! am not attashing very great importance te
whe publiofty of the suetien. TYou have %o take Wis
mu.uxummmwoummu.
u.“ou\n-‘umm\mumtudm
Legislature was o8 Vo subjestematior. A meticulous efamin-
Wtion &8 Yo the seaning of the verd ‘seties’ in dietiemaries
sarvies the matter very 1ittle distanes. e wy ia nul_\,"-"
lvdMMM.‘ﬂmMﬂnﬂ“h_ﬁ
m--mwuw-nmuu.mm
divestien from tae Oovernor, sbould et be comduoted ,mn,u.
pet that there should be publieliny attending them; thas they
wre %o Be s4Ld 4o 1he highest bidder of the purecss who were
1o ooms and bid for Vhem, and Shat that, apart thing
waieh Gan plaialy be sstertained frow the Ordimames, lmplics
that svaryhedy 1o % Be free te come and bid for Whem.
mn:ma.dm.wmmom-‘
.mnn‘u-u.-luum-no-uun-um;
uqmun.m—ua-uaum-uuu
free %6 somq, oo T have wiveady subsitted, sad bid.

LORD BLANKEBURGN: That was saly %o be avolded by withdrawing he -
Mt—mdomumﬂ

SIR THONAS TNERIP: Yeso; if you find i m.\u--u\-
c”-w-b!uduhu---\lm. :
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withdraw the preperty; do not sell 1%, Thea when you go on
%o the other provisions whioh have bDesn compared by the

Osurts, and compare, for instance, the provisions of Seetion
19 end Seotion 27, you find u manifes’ intention of the
Legislavure, when they are dealing with this gquestion of
restrigtion, %0 sake special provision fer 1%, mmd, Wherefore,
you snfercs what ssems %o be intended by Sectien 18, Vhet
svergbody shall be free to come gnd Did by the argunents to
be derived from a comparisen of different sethods deallng with
town plets and agrioultural plets, Takiang the Ordinamce as &
whole and reading 1% as & whole, 1 say that She sanifest
intention of Parlisment was Shat this 1s 2oV %0 be by privete
sale %0 A, B and 0. and snybody whom the Oommissionsr may
,ul-\,nuommm.‘-utm,ml-p~
1o sel)l % Whls Oempany or %o that Osmpany; I Shiak it will M
s big advanbage o have & big shipping Ovmpany here, so that
we will sall these plots %o Whem; and that the Ovmmissiomer
way & saat, et ke Beverser sy ROV oo

LANOELOY SABDERSON: Do yeu say, Supposing Shere was an auodies
wnd everybody was entitied So bid, he Africens, We Aslatieos
and the Durépesns, and then when the sustioneers sold 1V Ve
o Dndias the Osmmissionsr oould some folward and sayi I with-
drew Wiew

THONAS INSKIFP: We, wy Lovd, bDesauss Bé has 1o withdraw before
the pregerty L pul Wp oF bafere 1% (s Gffered. Omee it 4
sffered for sale, b Samnad do i

LANOELOT SANDERSON: I shought Af you were aduittiing thas, it
wat Tather an ashward pesitien for yeu.

THONAS INSEIP: We, my Lend, he wnet wishdraw it bDafore he
gives snybedy an eppertunity of biddiag. Thereforey baglaniag
with what appears te be the lstention of the Legialature to'
.ln.o‘l‘o.‘"’.‘hﬁ“‘b”h~-
adtersa, you ue o end fh8 Wt provicien ta ey Wil

I )
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qumlo.tamwduodm
properties whioh have been neld on His Najesty's Bebalf and

uou-.m.uuuu;yuruuuu-nun.
restriction contemplated, that is o say, Wpen the right %o

vid. You find ip Seotion J9 & restriotion net serely
contemplated but enforeed by the Legislature against cosupatien
by an Asiatie. TYou find no Sorvesponding provisions st all

of that sort in commection with towa plets, and If my learsed
friend's argusent ia right, it would appear that ia cemnseties
with agriculfupal plots, although 11 is necessary for e

Notice to state the position with regard %o Ve fiesden to bid

plli
in opmnestion with tewn he sy deternine wpon & restrigtien

and et give 5o notioe &t all. In ay subaissien, hat s »

walikely & rosult that unless you find elear words sayifiy et
is what the Legislature intended, the Oeurt cught aet %

iaterpret the Ordimancs in that sense,

"
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SIN THOMAS LEKIP) Mpx‘ugnw.uum;“m

The provisions of ssobion 18 read in Sheir netural
@ crtainly do mt suthorise etriion te s clase, am
m&mmg-uuunm. you f1s4 that vhes it
ooeurs o the Legislatise o rewtrier the uwke or the Fight bo
bid for a propexty to u partioulsr class, nﬂm
arrangess its for that of tustion,

SIR LANGELOY SANDERSON; You say i the osse of Sowan plots the

Commiswioner may determine not %o sell to Indians and yeik ghw
no netioe.

SIi TEOMAS INSKIP: If my learned friepd the Solicitor Gendral's

argument is right, he way determine net to 011 %o Infisns and
yet he meed not state it in the matters shiich the Noties wush
state acooyding to seotion 19, If your loxdship compares
wotion 19 with eection 2f, you will find poiast for pols’
section 27 roproduces esction 19. For ingtance, sestion 27(a)
is the mmme u ssction 19(a) in substance, Seetion 27(») ts
. o-w--nu 19(b); sootion 27(4) v She sam ap _
section 19(e) and section 27(¢) is the enwe s seotion 19(4),
Those 1ast two have been transposed, and the ouly Swe whibh is
not included is sedtion 27(e).

Now, wy Loxds, my loarsed friend the Sollciver
General sought to justify or explain that differenes whieh 1
Shink be thought was sigaifieast, by sayisg that it was obvicusly
right Shat in the omes of .agri umm-uu '
coubyy, & m\o‘x prospect mm\m d

viather e -&.wo for 18 or mot, bt tudbe
caes of town plots Sveryiody wes on the wpet, it vas sot |

so Gmportant that the neties should iofors him,

LOMD BLANGSBUNON:  Ia $hAS any Feaecn for suggeeting that thers |

is 50 power at all Af they thipk fit?

PO
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4 %ﬁn Af the legislature had imended the Gommissioner

‘ *&l with thess powsre in the case of town plets, &
,&q“ have put it into the matt¥ore whioh the Notios must
stats in the same way as the b.uw-npu it into the Notioe
sbout agricultuml ploks.

LOW BLAMCSEURGH; 1 suggest they ware put thexe, because it was
thought only right that the person ocomirg 16 the sustion ehbudd
kv what was in fromt of him; it might very well be that a
great des)l more should be said,

WORD ATKI % Qoss not the geneyal law with regard to auctions
compel & seller to give some sort of Notioe ut"ll cond it ion of
this kind?

LORD BLANESSURGE; Inan suotion without reserve the last bidder
oan olaim the property,

LOWD ATKIN I think the seller has to give notice Af there are
conditions of thie kimd, If he advertises the sale by auction
intending t0 put a restriction wpon the psrsons who bid, certain
people who attended would have a grisvanos Af he did not giwve
Botice of that kind, 1 @ inolimed t6 think that would be &
logal ocause of astion,

LORD BLAMESBURGE; 8ir Thomas is spproaching the section from
snother angle altogethex, He says the'ss are sections whioh
Are oomplete, anmd there is with regard to the Qﬁllﬁl.‘l
nothirg more to be inserted thap MM 1o thefe duthorised
or permitited, &

SIR THOMAS 1INSK1r, 1d0 not say cﬁt nothing more may be
L merted 4n the Notios,

LORD Al’t"l.l. The point is dealt with in the Comsolidated Kenya

Statules gy seetion 14. um (1) & shall be stated inthe

or conditions of any movalle ox
m. reserwe prigs, or m :':ﬂ."

by




LOEC SLANESBURGH; That is by the vemior?

LOW ATEIN: Yes, "(2) If it 1s stated that the sale be without
TeSerVe or 10 What effect, them it shall not be lawful foy the
wllsr or
- -r person on ‘u behalf or employed z him to bid

or for the
et 1.‘. Auctionser to take k any

LOW  BLAKSBUAGH:  would you agree that it vas permisaible mmder

motion 19 in the Notioce to say that the sale would e without
reserve OF that it would be subjeet to reserve? ‘

BIR THOMAS LNSKIP;  Yes, my Lord; that would be subject to the
pmt price; it would be without ressrve.

LO® DGLANESBUNGE !  When you have a reserw you never do sell
&5 vithoul ressrve whenyou have an upset price you state the
ressrve,

SIN THOMAS INBKIP, The reserwe ie a reserve,

LUK SLAMGSBUMN:  Yes, in the case of an upset price you cannot
vithdrew that, and when it is reactaithe property is without
reerve,

S1N LANCLLOT BAMARSCE; It is really an offer to sell the propert)
et & oertaln prioe.

SLs THOMAS ISKLPy  Yes, my Lord, amd as s00n as you have advert is
o8 the muction to She public to sell prm;" at a partioular
pries without ressrwe and somebdody o--'uo‘. and is then
prevested from enjoying what he ig prepared $0 make a oontract
for, | vemure o sutmit b has & Suse of action.

JLA LANCGELOY SANDEAPOS; | umerstood Loxd Atkin to say: Here
i an of for mede by the seller through the auctionser apparently
$o everybody, but as & mtter of fact it 8¢ really intended as

a.k.;h.)‘lxg'lrﬂbx.':g: :.D:: :xaxl:} i1 the Notice luryn 80,

SLE LANGELOT SANDE®(i:Sommbody comes along and bids, amd there
is & comtraot ocompleted, If the man will not complete it,
there whuld be an aetion for breach of comtrect.

SIN THONAS Issxir, Yoo, wy Lo, N ‘

70
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LORD WA MSSURGE; Your somtéfition come 10 this, that in

view of the provisioms of “.l.l 19, 4t Ls not permissd e
for the Commissiomer in his notice of smls W auetion of »
town plot te Lndieete thal be will 20t be willisg %o aceept
s bid from sayvoldy whe is set & Ewrepean.

Si0 THOMAS L1NSKIF: tour Lowdehip sees why | make that sulmission.
| say he has 2ot the power o detersim., There are two stape,
He wust, firet of all, determim the special cond itions, andso
on, and thes 1he notice is %o state certain thimgs. I say be
Bas mo power AR AAsAEe Vo resirietl the mils 10 & cerwaia
class waless the lLeglslatuwe gilves Lis that power. 1 fimd
sothing 18 thle Ordinanes 10 giw Rism power %o owt down the
aAm [asis riem of eople is Lemgs irmespective of mee Vo
uid for public property. That ssimission is relmfofesd amd -de
strongey W what | fisd 1s \he Opd Lmmnee whan | rend It as a
whols, that when the Leglslatwre does imend LIt the right of
& partioulary rece shall be ou' dowm \hey s special previe
wl ona. They wast 10 owl down We right Vo sooupy agrieuit uml
1amde; gy ey LY sall et mrely W Ve right of the
Consisslofdy Yo mie he somiition, Wt IV shall W taplind s
e oondition of lav 1hat an Asistle may met seoup) sgriculitus)
1t Is respmet of & right Vo purchase agritultwsl lam,
the legislature does not go @ite o fwr s'c Shat , b LY e
1o Oomsdoniomer sy Ampose V548 A4 & comdition Lhet & =
Europsas shall wet e alleved O .

Lo kAN SBUNIS | D otes Liti)e avisard to your argumest whes
you loak at the fors I8 whieh e provisica viw regan Vo
pevesne Gthay Vhan Curepetns L deserited. Uster maotion I
sumection (o) what he has 10 4o 1 10 indiente whother the
privilege 1o persons lher Whaa Surepsans for biddig Ls Vo
conoeded 10 thew T™e laplieation from that would W, apart
from that L1 misstion of the concession, that there vould ™
s matriet bon,

ol
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SIR THOMAS INSKIP: xmunu.uuwnn.-u-n
tumuumdmom.mub

[ not £1d 1% amywhese oubeide that sembemee. There I8 aething
in this Oxdimncs %o jestify that, ia my subsission

WD SLAMSAURDE: That e what you start with, Tou hawe &a
fmplied comiition in the lease.

SIR THOMAS INSKIP; I sulwit with great respect that what ¥x.
Justios Muir-Mackensie said is vight sbewt setien 27(e)y W
Wikt man Af you aye going to restried the right ‘e Burepesss,
the Notdes must say so, and you do not start from the pesition
OMImnnuhhlo.)m-dl-‘h“.‘
then yequize the Comsissiomsr 1o say if Sfler peopls are to W
llowed to bid, what you staxt from is an unsestricted right
to bid, and the Oosmissionsr is to giw notiee Af he 16 swiiing
down that unrestriocted right.

LOW BLAMCSWRON; 1N is nothing like express, If thet i what
1t seans so fary as the words Arve oomsermd, At Ls ssdimly Vi
othar way,

OIR THOMAS INSKIP; It 4s the imtentien of the Legislatury whieh
)u-nhuzunu-uo-umuo“o

LORD BLANE SBUSGH, xm.pnhm“m“
um--numm-umuuﬂ-.

18 THOMAS Lmir That 1s'nos --mwuouua.n |

| Gemerel, Tour remsubers his reasen for saying that
| & Wy ety et sl regasd lasd meties showl
e given be stthe distanes aight bave % travel, o

4% wuld be aw Af Shey cams emly %o fisd that they weie med

Wowd to bid, IF your lovdship's suggestion Ls wight, they
need not knew whether they might or mt,

LOM SLANSEBURON; That was Wfore I indiosted to the Seliciter
Gemral what wight be the maning of wmetien ¥7(e).

GIR THOMAS INNIP) I as not sylagthat your Londehly ‘s polst s




not a good ome, but, with great respeet this point is not a sound
one upon the construotion of this Ordinance, because you do not
find anywhere in it, apart from this particular sense noe,
anything by inferemce to lead to the conolusion that only
Europeans are to have the right to bid for public property ia
Kenya,

LOK BLAMNES HURGH ; Pertaps a more orthodox mthod of putting
the point wouldbe the other way, that really the power is to sell
by public muction if you oomcede that within the meaning of
this particular Ordimmnce auetion is no less a publio aust ion
because some restriction is made,

SIR THOMAS IMSKIF; I sn not suggesting that an suction is not
& pulllic auction because a particular class of persons are
restricted from bLidding, I say the Ocvmissioner has no more
right to limit the claes who m2y bid for this property to non
Europeans than he has to ay: I will not have any Irishman
bid ia this sale.

SIR LANGELOT BANDERB N, Supposing section 27(g) were not to e
four ip the Ordigance, then I suppose it must be admitted
thateverybody who was & British eulject oould bid at the audiom?

SIR THOKAS INSKIP; I sutmit so, my Lord,

SIR LANCELOT SANDEIASON: Then vou find thdle is put in with pegasd

to agricultural lami, wust At ngt mean thad the noWioe amil

state whether or mot persons o\u*..nim uu'n -
peruitted? L

SIR THOMAS INSKIF; ‘Slat A8 the way in which kr. Justies. Wity
Espkenzie put 'Af, sd, in wy. subsiesjon, that 1s right, )

SIR LANCELOT SANDERSON; There 1s nothing im the Fourth Part
whick deals with agricultural 1and €0 c@Frespont with seotion Iy
10 regaxd to town plods, ie t*“. Segtion 17 ssys that the

Oommissionar of lamie $hall cotpThine certain things, Seetien
27 cormespomis $0 seetion 19, but ther 1s nothing in Part IV
That cormaponia vith seotion 11,

'lg
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LO® BLANESBURGH; Tuat etrikes one as being perfeotly impossitne;
that is odly a kind of waraing.

SIR LANELOT SANDERSON; It 1s recognised that he 1s to determise
vertain matters, but it does not seem t0 say he hak to detersime
whether you should have Buropeans or uot,

LOM ATKIN:  The ouly poimt about ssction 17 is that it says
that the Oommissioner ehall determirms, before any town plot is
disposed of , oerte.n thige, and saying that he has at least
four weeks to give notioce of the very things whioch are the
subject matter of his determination, It seers perfectly
Obviouskly that he must determine them before he cust pubtiish them,
1 d0 not see why section 17 is there at all,

LOF0 BLANLSBURGH; Subsection (o) and (d) are in rslation to the
lease ard not in relation to the auctien.

SIR THOMAS INSKIF: Yes. As drafted most of sectiom 17 wmust
simply be this, that the Commiseioner has to determine, whereas
section 15 says the notice shall state, It 1s awvksardly drafted,
It might heve Leen done by seotioa 19 slwply saying that the
Comisslonsr shal]l etate instead of saying th,” the notice shall
state, XXy

S1R LANGELOT SANDERSON: I do net ses why seotioa 17 ia put in
Af that 1e the omly weaning of %, '

WO ATKIN Bection 27 doec eay that the Commiesioner of Lamds
siall giw notioce, ’

SIR TiQmAS INBKIP; Yey my Lovd, if tll;h.d adopted the same
sethod of seotion 1 they might have léft out section 17.

! isagine that the draughteman was Dot thinking of the orderly
perfection of things, amd when he got to Part IV he got rather
tired of stating it long and stated it short,

LORL ATEIN, Thees things have to be determined before you can

glve notioe.
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| sl THONAS TEBKIP; Wy srgument does aet depent merely a8
souparison of seetions 19 and W7, » te, in ay subsdesion,

» t“.‘t‘,l&\“o“lﬂ-thl—
from W00 SEnetannt a0 %0 Sustden. | &= wt wiyig = =eh
e pellioity of the anetion et [ ae miyiag wpen Le Whe
distinstion whish the leglialatue Latenis %0 W drawn beteeen
the right %o wl) privetely %o say persen whan the Oommissloney
sight seleet, snd the duty %0 offer 1% %0 perscns whe shall b
SERLASY SR ol .

LW A MU Megloning &% the glming you soms % e
comluaion that yrise fagle af & sxiexl Shere Lo me pewer
ot W) 4a e Goverser Yo Mestrl @ SE persons saking & WM.

SLR TROMAS INemir, In Yhe Ooverser, w;) i Yhe Oessissiomsr,
1 Gxew the grestest Gistinetion Metween the e,

O BLANAIUNGS ;  Sugposing yeu bagis vtk What. 1 40 sugpent
it Sis lepliestien ia W Ordissnce in Whe previsies in
wotieons M ie) te stmnosd lampdly Lamgt, wt only Laagh, Wt I8
Lo almest abeud,

WD ATEIN  Tew weet say Alee Tar Shis pumpess THat e Serss o
wotiens 10 st M, waieh s Memiem)l La Taaguge, aa e
AMfferest  Wiage; seetien L) maas ssestriated ssstles,
i metine B mane ot rheted aaet ol

SN TRGRAS ERELLY  We, wr best, M LR SRy e v mapeet,
L 6e met sesapt 0% Aa WAah wap, BEERaes Tes bave e el Yae
seiens 5 & i, Tou clamet dlnide W talag Lee wbere
LA stepartsesis and Sy et seetien L0 Le semetiiag 8fTe
ot foen sestion B, Sestien 10 Ls GUfTerem Tree seelilone

l

oo n,

W ATRLN x-no-—-.—l.v-mu'.-do"”
donl Witk the wete of sariag I8 00 By saebien, "W Sasbiee® ia
eting 10 senms by wrestuieted Aetien, s by susties’ ia
wetien M seape By restrioted aadion,

sin wonds Teeeis, M.ﬂ“”“q“
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iaferense from the language of the Ordisance Shas thers is
poser 30 restrich, That is glwan by them previsiens is
section 27.

SIR LANGRIOT SANDERSQN; Section 10 and section 26 ouly deal
with the mode of sale, and section B deals with pevsens %o

whom it applies,
O ATEIN; Seetion 27 dess net deal with saything, Wi §hé

notiee you hawe %o giw,

SIR THOMAS 1NGKIP, '“.gur.oug‘,hﬂ..d’-"m.-
just_now that seetion ¥]/is omly dealing vith the neties whish
has $0 be given has fmplictt in 11 B8/ determimt lon e
the notice W the Oommissioner,

LORD BLANESSURGH; The way in which the Learned Jwige ought
to bave put 48, 7 douM thisk, Ls Shat whereas usier seetion M
the leasss have 0 be soM by sustion in view of what e
conditions of that muotion my b, It way b Wal peretss sther
than Burepeans may be permitted to DM, sewrtheless It s »
publie awstion

SIR THOMAS INSKIP; It de an suetion, [ sgree, bl you G0 med fimd
anywhere in the Oommissionar the power %o owd down the righh %
b4, The provision whieh is comtalimed La seetion I Ls & powey
8ot $0 owd down, but & power 10 extend,

LOND ATKLN, Thed argusent sust aseull thet 1he peim fres Wied
you stars MNSh suly Furepeacs way A

LOW BLANCSOURGN: What looks Mke the wonde of 1% wlless olbere
c?_muoc-n.

SIR THONAS JNEELP:  That Le wot the Somlamtion of e Grewn.

LORD BIANSAURGE; Dut 4% Ls the weanimy of the Ond Lnseee,

SIR THOMAS INSELF; 1% 4s movhese 40 b Tousd An the Omllannes |
or A8 Shat patisular seetion anl, Ln sy sslmdssion, 1T Jou s
€AW & peasomile imerpretation %0 & wetlon Lastend of an
umressonable oms, the Masopailes one muet e prefemred, Towr

‘- 7?’ =
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view of

Lozdehips FSENFANES section 27(8) requires ome to begin
with the assumption that odly Suropeans wre t0 be allowed to

. bid, That is nmeither conforming with the common law, as
far as [ “”{h" to any statute ia ror.nlu Kenya. It s
certaimly notyoommon law that Europeans/are 10 Do allowed to
bid for public property, It is not to.be found in any statute
50 far &8s [ am asare in Kenpa, I1do not profess t0 be
soquainted with anything but a very small part of it., My
learned friem the Solicitor General will kmow better than I
oan and will comradiot we Af [ am wrong.

OR BLAKS U G, 1 rether gathered frow the way it was put
that it ws not comested that noy Europsarsmay hold land
in Kenya.

S1R THOMAS INSKIF; ¥o, my Lord, and may bid,

LORD JLAMESBURGE: They say hold land apart from oidding.

LORU ATKIS: You are talking sbout the common law, 1 do net
umlerstand that there are restrictions in the ocommon law, If
the king held property in his own right and choee to employ
an agent to sell his own land, he could impose any restyfietion

| he 1iked upon it, could not he, and if a pereon was adle to
‘po dutliority 50 & pérson 10 sell land, he could authories

B Ma %0’ sell it by private treaty or by publie auction or
restrioted pudie ;mto& Cow Coes the ocommon law come inmto
4917« y t

SIK TuOMAB JMklPi; I am demling with the right of the Oommissioney

%0 impose these restrictions and I say, apart from eome provision
of the oommon law or statwte law,that the Covmieciomer may not
imposs these resirictions wpon the prime facld rights of Nis
¥ajesty's subject, namely, to DM for publiec property, If
I wore desling with the powers ofthe Oovermor, I should
respeotfully seowpt ¥lat my Lowd Atkin is putting %o me, but ‘
we Are not dealing with the povwers of the Cover mor, mexGmiy
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u-mm we are dealing with
the statutory powers of the Oomminsionsy,

LOW WMAMONUNE: Oan you y- lt higher than thiy, that this wouwld
8 pewr of the hmn/ th‘ on the trus oonstruction of
this Oxdimance that particular power of the Govermor has not been
deligated to the Oommissiomsys

SIR THOMAS INSXIPSY It mae not been delegated $o the Commissioner,

&nd the power has new r been exsroised by the Govermr,
LOW 514 X8BURGH)D

bas,

¥o, it 1s not suggested for a moment that 1t

SIR THOMAS INSKIP. gyen Af it had, the powers have mever been

delegated t0 the Commissiomer %o make these restrictionms,
I & not dispiting for a moment that if the King by ome of his
Secretaries of St%ate, or a Governor, aoting in accordance with
the poliey of iis Najesty's Covernment, migit not exercise
this restriotiwe power Upon the rights of persoms to bid,

O BLAMESBUROH; If that is what you do recognise, then I suggest
$0 you it 1s mot perhaps 86 4ifficult to read into the Commission
F & power vy implication ae it would have been Af there had
B98a 00 pewer in the Govermez,

SIR THOMAS 1NN IP; T™e Oovernor has these powers, and it oan be
Gome 20 8 miter of the Government 's podiey, or by special
peruission of the Governoy, I as not somerned to dispute
$hai. 1 oould met dispute it in the view I vake of shls
O ipanoe . I think the Ordinance obviowsly uu-ul * the
Gavermer siowd bawe these pavere Weesues of the wry wide wria
i+ ., mmn%vpmunum
these powere, and, in uy “M what ﬁrhimp )

Besn putting abowt sectien 27(e), Af 1 sy repsat 1% ouos more,
1o meouni, and for thiex yeason, that you €0 net fisd anywhere

Au the Opdinsnces of Keoys the 1aw Yhat only Furopsmemay bid,

§ig
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Jnm h-,;.-\--i-m.m..mm
”um-uu.u-unm whioh priss fagle.
is e Javw,

WM MAKSMINOR: A1) you have to SAY Dow Aooorditg to this view
of 1% is hat |= Goverser havisg that power, if he so desimes
Yo smpele 14,/%he fors of saction 27(0) whieh refers $0 the
Commiesioner's posers 1o sudedy 1n the notiee the condition
LaUal fom as between the Governor and the Commissionsr, the
Oosmissioner will mot allow Bon Furopsans to bid, but that he

say, aad ia fact 1o s partioular case he will, if bhe 1s s
simied,
SIR THOMAS INSKIP: [ do mot follow that, =y Lord,

LMD GLANESBURON: Bemuse of the fom in which it i{s put,
SIR THOMAS INSKLIP: The fors in whieh it 1s put 1e, I submit,
cormetly isterpreted by ¥r, Justioe ¥ulr-ackensie, who
Saye This obvicusly means that the motice must say vhether or
8Ot any class 1s Y0 » restrioted from bidd ing at the sale
wuless you start with something which quite clikely might haws
been the law in Kengs thas, REime facls, only Europeans are
L Sllowed %o DA, If there was Anythiang that snybody ocould
polst %0 s stablishing that ount._pm, ay learned friens
Sam wpen motien 27(e) would b wery mob stronger. The
SEpiment aliogethar would e Lrrelevem b”lnwdﬂ‘
"I e prepesition Bt suly Burepass thw e
l, W m-nmort”” un-mn
Cmes cmotmat od, themfers, u e appeal Ae
ol of Dowrt altegether, ---u-mmmum
m’. Ba But we 4o mot swrt from that positien,
wumm--uhp. 1n W submission,
Q of Bouye, or u‘ the
ave beun from this o “.
Do you nosept the l'“ta that u N wers
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avle to dlsplace the secomd point that has wen decided ageingt
you, your comtent iom on the first would e wuoh strengthened?
1] S1R THOMAS 1ESKLP; I 6o not thisk 1% wuld » wueh strengthened
on the point of the emaot Laterpretation of Wis Oxdimmnes.
LORD BLANES SURGH If the poim which 1s fous agalmet you ia
relation 10 the lease is correct, does Mot this waken all the
gemeral oconsiderstions which you baw Wen pting foremsd on
the firet polm?
SIR THOMAS INSKLF; Bo, my Lewd, [ 4o mot thim e0) B say weaken
10 S0 Teape ote. | bave regaried the moond polmt as an ‘
attept by the Commissionto prevent the firet polnt frem iy
got rousi. Therefom | regard the Ywe poilme as mea'ly part and
parcs]l of the same determ . mtlen by the Commissioner, buf lde
not thidh Shat 1V e the least mececeary for w 1o eay that if
I ans wpotly on 1he woond o0 | an vrong om 1he Tiret poilm. IV
Ay e as the learasd Juiges elev sa M
LOW BLAKS U Pould you wet' wish 10 say wilh regare Yo the
ool argusest L objeet Yo Wis meause sxolwion of
partioular clasess of His Fajeety's subleots Lan this miser is
sonrtibing wich ordimrily by commen Llav may be woted Ln the
Jevermr, et s 20t Lk sudh capre e Wree vYested La the !
Commissiomey soconding Vo the terms Lefy out of e previaies
which be was purpertiing 19 put In, W be Wma Nt mally
sdioriend Lo put AV I
BIR ToOMAS I8silr: L 4 say ‘ha', wy Lo,
Lol SLAKL SBUNGS The CUffloult) you Bave 10 faoe Lo Wl e
have o wonde to lp yeu
SIR THONAS LESEIFY A Yo Whe woow polm, wy Lage?
LOW BLANES WaOH; e,
(MBried Loz A shars Lis)

SL TrOmAS LESELF:  wy Lesda, the view Yhat | syeelf haw taken

el



Shout these clauess is that motwithetanding exelusion by
seotion 10 and seotion 6, yet you must fim from Part III and
Part LV powers in the Commissioner to disposs of plots of lamd
in agcordance with the regulations.  That seems to w %o W
the correct imterpretation of the Ordimnos taken as & whole

if you ocan confime yourself emtirely to section 10 and ssction 6.

LORD BLANESBURGH; It shows hom ulnn“:ﬂ” OCPM'.::
proviso to section 10 is when they put/in section G5, becmuse/if
they had not put in section B, whoever would have thought the
Commissioner oould do anything umier section 8. IV is really
painting the 111y to exdule seotion 8,10 that proviso,

BIR THOMAS INSKIP: I think Af 1t had not been for the last
sentenoce of seotion 15, it would have been wry much more
diffioult than it is “““7:: to find that the Commissioney
had the powers to dispose of the lands, When your Lordebip

was disouseing this matter with the learmd Solicitor Gemeral, N
occurred to me that the last sentence of section 15 is really »
way out of the pussle,

SIR LANCGELOT BANDERSON; That is how it strikes me,

LORD ATKIN; It seems s0 odd that they should imvert the
nominative,

SIR T.OMAS INSKIP, I understand that this enaotment was passed
ty the Kenya legislature which was & legislative bedy, Stset)ly
speaking, I think 1t is what the experis call & self-governl g
oolony with responsibility at the centwe,

», w Lons, the view wiieh I mapsetfully
submit L{e the right view Lf you bave & govemant whieh 18 put ia
88 & speoial covenant, is this., If 1 asawtay An the Comsdanion
oX has the powers to restriot the bidding %0 Suropeans, gadisy
Suestio, the moond question goss with 1§,

LOM BLANESBURON; It 14 complimemtary’

SIR THOMAS INSKIP: Yes, 1t e oomp limentary ; but on the other
e, supposing | am right om %he Tiret part, and I suimid that

<1
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Ls the question you bave $0 ask yourselves, whether I an right
on thefiret part, When the second seems t0 be o denial of what
Y Bas been conceded or yilelded on the firet mrt., I sulmit {3
is the wrong way 10 wppromch this case to ooms Wder, firet of a)l)
vhether & special covemanmt restricting the use of the land can
e inoluied in e lease o
LON SLAMBBURGE; Are not they restrieting the usera?
SLR ToOMAS LMSLlr, | submit it 1s the wrong way t0 approssch
Sule oaee to conslder, Tiret of all, whether you my have a

aptelal covermst s far as the Opd)i munoce Appears %0 show a
resirioting of the uwsers of the lamd, and then %o infer from that
ThAt you may have & restrietion wpon the number of people wheo
say Wd for the lad, I subsdt that the right way to approach
She Opdimance 14 Yo consider the other quetion firet, oamely,
s 10 vhether you my have & restriotion wpon people who may bid
for the land amd say ows it If you fimd that there ought to
B 20 restriction placed u,on Lhe susmber of people who say bid
for 'he lamd amd own 1%, then | submit & the proper wsaning

H X of the Opdimance taken as & wole 1 that the persons who may
M for A% and own It may wee V.

Lo BLANLBBUNS I am & 110 0s astodahed tat the learned
Julges 40 a0t wmen 1o have fouwsd the 4iffiewlity i the way of
oLy sonstrustlon Lagessd By Yielr view of the firet poimt,

LA THOWS ISy, They say Shat the Asiafle =0 say 50t wee 1%
asd Liwe An 1Y say deslre %o buy L% 88 & epeculation. I think
A% Ae s Taet that the e of preperty is Nomlass 1s wry
oonstdem Ay looreasing or was il quite moently, and it way
e that the learmed Judges knowing that there was & speoulatiwe

sarket in propagty in Nowbass thought What anm Asiatie might
by this ae ..p.no;

LOW BLANSSUNE, This Ondimance Le 1915, WMt 1s 40 say, sixtesn
yoars age.

SIN THOMAG MELF; et s w0, W w. BAth great regpecd te

Py
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she learsed Juige, & do %ot Wik that i & Wery satiafactery
exmplamstion. 1 prefer 10 say that if you spproash this

[ ] Ordinance as & whols and comstrue IV &s I say it ought %o W
construsd, you arrive st the conclusion that 1t was imbended
that apart from & speecial provision in e Ordisance, furopeans
and Asiat 109 and Indians should b allowed to DA, amd that
there should e 00 restrichion upon the Nl Euwrepeans. Wan
you have reached that conclusion, you must assume Lhat the

Legislature imemied that persons “1‘- e the pregerty
apArt again from olear words in the Omimmnes such as w hawe ia

i section 39

LORD BLANESBURGH . Is it not rather siriking that vhereas in
relation to agricultum) holdings 'his partioular metriet lon
1s t0 beimplied even If it 1s ot there. Dbwt *ith regam 1o
town holdings, you srenet allowsd 10 pul 1% 1n ot all, the
Oommissioner is not allowed %e.

SIR THONAS INSKIP, Your Lordehipy sees bow | get ot the position
that you have no right 10 pus it 1n, bechus that would e Vo
destroy the very value of that for whieh ewerybody bas & righ
10 bid equmlly. If Shere Lo to Do wnrestirioted BMding by
Suropeans and Asiation, 1t wust be for the samt sule ot mtter,
Uloss you find clear words as uwsuall bave been put Late the
Ordisance, [ say you samet read 1hat miber wnreassss We
provision Liato the statule,

LORD ATKIN, It snmnet W merely unreasesabls 1 o s v
Vheye bel g & hig e ion l.u. t-’lhu il lone
mwwmqn—'-“d”d“l-

Mg of vbid.} Mengles (4 you Sght wery w i) Seke

Pl . w-O-M~‘M Ou Whih suggeetad

» _ ‘ d ”\'mm &.u
z 'tf PR -
- """"l A re ok W% Vhe OM pesttiom as te
“r.,t‘!tn““ﬁo“.-

A _ﬂ .
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wiintion of poligy, that is %o sy, Whe mpregstien of the

|

races,  If there sere words plaiuly wllewing him te do 4, |
or lesding to the mecessary ifference from the words, of course :
the matter would be ooncluded, ‘

LORD ATKIN: It is obvious he may say that the property is %o |
be used for dwellings or for commsrcial houses, industrial
purposes and so forth, and he oould say that the plots am to
used for such purposes that no nat ive would desiye to soquim
them,

S1R THOMAS INSKIP: If he has any comiition to put imo the
Convenant which is mecessary for public purposes in commetion
with eanitation of the proper use of the houss, such s, we vill
say, in Orosvenor Square, that it ought mot to be used for »
slaughbter-house, that is & provision which you may well read
from the clauee in the Ordinance, that & special covenant or
condition may be imserted ina lease %o begramed and the
Commissioner may decide as t0 that special covenast or cofiiti
but my submission is that those words are mot of rong enowgh
$0 cloth the Oommissioner with powers of deciding om & very |
big policy or a big question imvolving Facial distimsbiens *het ,‘
a partioular portion of Mowbmss should be closed Vo matives '
and Asfiatics. Section 39 fsr "There shall by wirtue of Shis 1
Ordinamcs be implied 18 every leass grasted umiew Shde part te
& Eurepesan & covemat®. 1

LOWD MANBSEGRGH; ¥R 4+ degsorited ae & covemm.

SIR THOMAS JNSKYP, Certaimly, wy Lowd.

LORD BLANEGBURGE; Therefore it is the same woxds as speoial

covemant
SR THOMAS INSKIP; *that he sball not » wasent of the
Govermor in Couneil agpoist or aligw o - - ,1
o o % .

€
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SADAger* -~ the poim of the argument, I submit, 'u that when
you fiml thes anxious to restriot the use of land, they deal
with 4% expressly. In uy subniseion you have to take this
Orimnes as & wole, and that 1s wat has been said over anmt
OWr aghia indealing with the provisions of statutes whioch
AF% Dot eaey at firet it to umlerstamd. WNether it is taking
slatwes or aaything else, you have to comsider the statute, or
watever it any be, an a whole, and see what the imterntion of
Parlissent was. You cunmt pead utx particular section
Something which on the face of it the words seem ot rong enough
Vo bear Af 1% 1s imonsistent with the scheme and the contri-
Vanos of the statute as a whole. When you look at the statute
A8 % wole, I subeit that the Governmor is given very great amd
vie powers, and the Ggternor might have sxercised Mem. The
Commissionsr is an administrative of ficer to carry out the
machioe :y of the powers of the Govermr with regard to Crown
lamis; that it {s imonceiwable, in my submission, that the
Commlssiomr — when | sy imonceivable, perhaps that is putting
Lt %00 bigh - that 4t 1s not to be supposed that an siminiet ra-
tive officer like & Coumissiomsr of Lands should be allowed %o
€% o%umar to something that has teen l'lvonud as & matter of
poliey Wy the Gowermew If he wishes to alterthat, he must
€9 % the Gpverwr and get the GOvermor to exereise his power,
beb merely W Bis joge GLXIL, be omamet do somethilg & to the
segregat 1on of yame whleh 1a Dot provided for in the Ordinance
Meelf, It Lo sald sgaimet s that the words giving him power
0 Lmart special covenants in sny leass are wide emough on
the faoe of thome words to tm any covenarS; that any
@wmat is & speoial covernat /is not & usual one, My maeWer
S0 that is that A that seotion stood alone the worde might
uﬂoon‘.i‘mhvhlﬂ“‘h*&cﬂ.ju

Shere are other parte of the Adt which Suibiiarily out down 3

m.
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that position. You fimd that the Commissioner 1o not allowed

$0 ®0ll by prawate suctiony he sust giwn mt,“yu.,’.'.
° funify to M. You fim 0 vords at al) smpéwering him to

restriet the right of perecns to b4 exoept 1n the clauses

whioh deal with W other Jand than that whioh 4, being dealt

with in this particular case,

LOWD  SLAM SBUNGH, This strikes m {n your favour ae to what
One might @ll the complime mary character of thdse two provi-
Slons which you can extrace from section 39,

In the case of
seotion 35 the implication i1s that thiy Sovemat oould ody

be found 1n & lease gramted Y0 an Europsan. mat one understand
but Af the other view be correet, you would have to have pere
®is8si0n to I w this covemant imerted 1nea loage gmmted to

& native uwler the declsion of the Courte Appealed from, That
vould e e, wuld 1t net?

SIR THOMAS Imu iy, Toes, wy Lord, thatwould be "0,

LUR slamsmmmes, 11 4, awfully 4Affigult for me to see that the
tvo 40 met go together ome ¥ay or the other, The Solieiter
Gemral vouM put it from Bie point of view amd say: I begin
itk & special covemamt. You Sayr 1 begin with the notice of
the sustion Howver they begin they ought to go together .,

SLA ThomAs Imiip, T™at, ay Lovd, 1s om "y of fooussing the lo-‘
wivesn the Soliciter Genern)l amd nyuu'. Broad)y speaki g,

Be says il wy putsimg 10 any cowsmam whieh is & speocia)
Sovemmml. 5o far as the words of Shat wotion slome are con
cermed, | do et dispute that the vorde ./.:r::o faoe of them
Yo W wide coough 40 1nolule Ay covemant even if 1t was &
Cowaam tiat ody & Scotaman Or g Irtebsan or an Englishman
on.pmnbnl-u-“m&os Bt Af you lock
O3 Lt reet of Ve Osimaer you canmer fim by tme #lon on
the part of Parliasent vo 1w the Commigeiomy of lands the
POTET 10 say tht ody o hyench of the British race should

4
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oooupy these lands, oOF that omly mative boyn persoms, whether
of Europsan origin u Asiatio nmn. should ocoowpy thes,

L Therefore, you h-voﬂ Gown soss words ‘N broad unrest rieted
powers to insert any speoial cowmant in the lemss. The ody
question is bow far are you fo out it down. Then you haw %o
look at the Ordimance as & whole and ses, firet of all, the vexy
vwide powers that are giwen to the Gover®r wiech @ma slways
be exercised. The OGovermr say #tep 1oat any sonent amd
give gemeral directions. 1 sutmit that two porso e Are mot
to b clothed with these importamd powers whieh e Jowmrmser
in my sutmission is to exevsies. Yoat is the objeet of giving
the Govermor power to lssus special or germml Lo rect lons
a8 to segregation if the Commissiomr may Lesus speoial or
general instructions as to sgregstion Supposing the twe
differy 1o my submission, the Cosmissiomy Lo mmly aa
adrinistratiw officer t0 oarry out the behesie ia them

importa® matters and the decislomef the Joversmer. Of etures,
1f the words espower the Commissiomy, there would W =0
arguse s, but there are not sy verds, and wy frisw oan ody
get it by saying that &3 you fiw olsar pewer Ve Lmert provi-
sions as $0 & specinl covemmant, and e alse gete it by Wiy
as the Julge of Fi st Instamoe 414, ThAY saythl g is as sustion,
an sugtion restricted %o A. & Ls an sustion amd, therefope, e
words are satisfied. My snswsr 40 SRAT L Shab et L6 et e
reading of the motion .

LOHD SLAN SDUNMN | B 1e guite plal o that e word ‘sue i

would commote an auction 18 wieh there was this resirietion
IR THOMAS INSKIF; That is =Wt my strbag polm. ¥y stiyong polm
1o that "suction’ is Lotended te diet lagulsh the wibhed of
" sale fyom priwete tmeaty.
LOND SLAMBAURGE; To elimi mie the power of mlsshiow

BIR THOMAS INSKIF; Yes, %o elimimte the powar of mlection to
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| 1
prevent ‘the Qommissiomr fyom goirglo some trader, or 30 some 1
individual and saying: You buy this land; you ean haw §%
tw-&hlgo; that is & fa¥r prioe, The GCovernor may 4o Vhat.
He/say®w, for inmstance: I think it is important that s Very
large trading oomeerm up country should have this wharf or
plot of land, as the case my be; but the Commissiomsr ocannot
do that,

BIR LANCELOT SANDERSON; He has to sell it by aushion

BIR THOMAS INSKIP: Yes, my Lord; then when you have started
with that, when you have limited the right of private édlection,
where 40 you get the power to elimi mte any class of the
community? My learmd friend must go as far as this, that the
Commissioner would have had the power to say: I am met going
to have anybody from the Dominioms; I am going to have a Britid
born subjeet ; British in the senee of being born in the
United Kingdom, With respect, I do not eee anythimg to
prevent that if my learmd friend is right.

LOM BLA N SBURGH ; The Covernor may imtervens and smy: I will
not have & sale,

SBIR THOMAS INSKIP: But, my Lord, that illustrates my sumission
that this is for the Governor. It may be that the Oovernor
would not be aware of what was Deimg dom; the thing ocould b
dome in & hole-and cormer way.

ORD ATKINg With a four weeks notioce?

SIR TAOMAS INSBKIP; 1 do not know engugh about the ocoustry --
it As & large coumtry -- and ag %0 She aotice, 1 4o nev ey

anything.
THE SOLICITOR GENTAL:  And vhat nerics fa to Wh SN fhe Offisiel
Damette, ; p 3o

WORD ATKIN I bisk the doverier or soss of his shaff
SIR THOMAS INSKIP; Do net let me overstate aay podnt I am

pusting. xuummmm“-ﬁ”

ver,
€.
“—d
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Bty An W swmieion A% 40t » suffionem amwr to say
Vhat the Commisdloms sanabt Tesiriot the piwer to any claes
of ¥he commaiity he chooess t0 s0leet, decmuse the Governor
would intervens. I = saying that the Governor has power,
$hat e Couaissiomr Mas not those powsre;
Be must got directions if he wmnts to cut down the REims fagle

right of everybody to taxe part in the auotion,
WD AKX,

et | an mying 1o

It would no‘;ury strong infe-enoe to come
$0 the oo mlusion that even in this mtter the partioular
restriction imposed by the Ooumissiomsr had been imposed with
he knovledge and even with the approval of the Covermor, but
V&% Ls not enough for the Solicitor General in this ocase,
eonuse there 1o m evidence of that,

SIR THEMAS Imsxlp,

L Y

I am sure the Solieitor General will let me
Be o0uld not comterd that baviug regard to all
that s taken place i Kenya with regard to this sogregation,
W ATIIN  wy owm finting would be that this mtter has been
sdvirtiesd and the sale hag been appare tly held over, and
1% 18 %0 take place with o condition; I myself should have
i forred that inssmuch ag the Governsor could have stopped this
Al b disapprowed of %, and must be taken to haw known of 1it,

J
That this propessd mle with thege condition took place with
bis kaowledge and approwal. I do nn' know what other inferenoce
s W dpawm . That does mot, I guite agmee, dispose of the
pol s of Law, |

SIR THOMAS Imxiv, That would lead to this position, that I
ould e n bave %o say that it 18 to be implied that I do not
Suet s pemiy thew Asiatios,

LOW MAMSIUNN, Although you are ounly representing a prospectiw
bidder sh a8 sudtlon,

SN THOMAS INexlp, l“-m“‘bmvﬂ'lb.mv“ﬁ

a8 o Whda, And AT, as wy Lord AtKAD says, the §ference i
Shat the Bewermr maet Bev known (¥ A would haw stopped

9.



it A7 be had onjected, amd if your Lordship is going to eay
What 1t 1e %0 be sssumed that thiy 44 ™ally somthing the
[ ] Otvernor has 40m, then the person concermed is comem, 4o
ROt sy he is coment WhAM the policy at the PArticular moment,
but what b dots notwant is that An & mtter whioh ought to be
the subject of discussion 1n the proper lagislatures, the
Commissiomr, the Ministerial Mflesr, shall be dlothed with
Tt powers, eonuse 1f 1t 14 t0 be ddoided by the Governor
there are wmays of bringing pressure to ear wpon Gover mre amd
Seoretaries of States, but you canmet wrig pressure to bear
on & Oommissioner of u.: "o is in his own offioe,
LOWD BLAN SDUNOS ; o 1s/an office created by Parliassnt?
SIR THOMAS INSKIF, Yes, wy Lord. A Britien subject may
come and smay: | mromggly oujeet o & Permanent Becretary of the
Treasury deciding hov mucd incoms $a: I sball pay; I do net
objaet Lf It 1 decided by the Chanocellor of the Exchequer,
™at merely 111ust mmtes the ¢ 1ffe rence I seek to drmw bDetween
Ve powmyps being exercised by the Cosmiesionsr and belrng
tmyroissd by the Oovernoy.
Sov, wy Lord, tils case, «l though {t appeared
o) ome slage 10 be VOFy SAITOY on & WV very isportant
diMimtion wideh wae Seing drawn between the poessrs of the
Otmnissions r and e Governer, is s osee of fumdamntal
\apériscce 1o whis Infien bidder, S says, and I mbmit on
0% grownd, thal e Conmlesiomr 1s BBt the person to do
Whis g
O BLAMSIINOE, It {e & 180t)e resarkabls that in the
Appeliamt's Oues they S41Kk abowt the “Cover mr® a1l through,
SIf THOMS IENIP;  That Setate as I sbait ¥o what wa the
commpALen of thelr position wtil the Jearwd Bolloiter General
Ohse o Argw the setter hare. e 14 miying on the powers of
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the Govermoy, and Af he bhad come here %0 sy that the Govermer
had these povers and, therefore, this is all right, I shouM
[ ] eay: You, but there is no evidence that the Govermr has dom

this. 1 submit 1if the Govermor has dom this, your cmee

falls, teoause you produce mo evidence that the Ooverner has
ever exaycised those powers. T™he learmed Scolicivor Gemeral
realising that he ocannet stiok %0 his e amd iy wpen & power
of the Oovermar, is seeking %o Lafer from the Oxdimance that the
Commissiomy has the sam powers as the Geverser.

SIALAYCELOT SANDE RSON I inim wo are all agresd that this
Ordimance is not an easy ome %o usderstaml. Suppose the
Commissiomyr were golng to @l]l some agriculturel lamd, amd
he mid: [ am going %o 1ot natiws b4 as w il as Europsans
then suppose that the bhighest bidder hajpens 10 be & European,
and, therefore, be gets the lamd, and b sosuples the lawt,
That 1s right eo far, Ls 1V aet?

SIR THOMAS [P IP, Tos, w Lovd,

SIR LANGE LOT SANERSON, Vader section )9 e would sot b allowsd
10 engage Ao lndian as & sasager; b wuld et = allowed S
engng the next bidder, Supposing A5 was an Indian and
he bid for the Jand and wanted I et jJust falled to pt 0,
slthough Lf be had omly gome & L1VEl) wore as regards soney
be would be ontitled 50 R the land and wee Lt for hie owm
purposs | heowwr, Wekuse & Buropeas Mppens Yo W & higher
bider e gete Whe Jaml, bt eannet SEplay 4.5 s M mmager.

LOM BSLANSSUNGE; T Wbl W anewer As that the sisd of the |
Conftoman of wotion )9 was oally applisd %0 s sustion vhere |
Imtiane were sot sllowed %o B,

SIN LANGELOY SANNEENEE  Waat 46 yew et Sut of el Sir
e ¢! '

SLN THONAS TEBELP: Wht § get St of wetion )9 La et the
WElalatume Lebenied 14 deal with that el etion of wes
R R O Tt 34 paiaserse. T
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terms may go further than wae intended or was then maoeesary
on What view. It 1s not for me to eriticise the draftingy

SIR THOMAS INSKLp, Perhaps they went upen the polioy that a
Furopeas ant & non Furopean cowld mot POssibly 1ive in the same
pre=zises together,

LORD ATXI N

PUr.0ces the lam 1s really Segregated, The Lighlands are for

Europeans and the lowlands for Ind lane,
SIR ThOmAS IMSLip,

I think the rea) position is that for agricul tura) l

|
!
That is probvadbly 80, my Lord, My own idea ig
in
tE3% agricultur] land was allocated to Europsans xmk/the
and the

town,
Infians were allowed %o hold lami with the Europeans,

¥ow, =y Lords, I amanot too stro gly insist upon
*y submission that you muss read the Ordinance asm a whole,
There was mobody who stated that mere clearly than Loxd
Serschell 1o the famous Ta: caes of Qolguhoun v, Brooks, where
be mid you msust read the whole of an Act, and in that oase he
eame 10 'he 0o wlusion that although at ‘iret sight the section
¢ appea 10 bear the meaning whioh was comtended for, it was
50t the loevitatle inferemce to be derived from the whole of the
[noome Tax 4ot. 90 hers you have to look at t he whole of
the poliey of the Megislatum as ocontained An the whols of the
sectiens ia this Ordinance, and 40 fasten upon this provision
avout the LAmsertion d/.moul CovenAmd is, in my Submission,
Vo mler-ad the langumge of the Legislature amd to ¢olothe the
Commisslomr with powers with vhigh, subsission, it would
e very surprisiog %0 find an sdwinges of ficerso clothed,
LOND BLANS 8 UNGH | Tour viev 18 that gx 4f you are right om the
firvet pols, you are right on the sscom?

GIRTHOMAS INBELIP! Yes, because 1f the woond was decided againet m
it would W 10 take ok with 0me hand what has been given with
Vihe other mm,
LOW SASSNUNN; At Af YU are wromng ou the firet poimk, them
Tou would be wrong alee on the secomd?

Qa8 et o)
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SIR THONAS INSKIP: Yes, w lovd, I thim go, I should net
detain your Lordships with an arzgumems upon thas,

LOR BLAMSBUNGH; You must Comsistont, cither both out oy
both in

SIR THOMAS IMKIPI I whim whe twefogetiner.

LOW ATKIN;  You woulM net like to Wy Af you are wrog on the
stoond polm, you Are aleo wrong on the fires,

SBIR ThOMAS LNSKIP, Bo, wy Loxd, beonuse I suimit that 1s Ve
vrong way of apgproaghi g the ", and 140 mn Sooept that
Ay of PERNAAE It At a1l 1 sy that Me 1ikely to Jend you
very much astmy, because YOu are Saking We wvopds wish o
the faoe of them I sdait aye wide Saowh te allee mpeaia)

commms ~-oee

LOKD BLAMS SUROH, You must either dave your Onsisvenay or
the Solicitor Gemeral's ominensy, e r.u ooy yours 1o the
right om,

SIH THOMAS INSLIP I sy vime 1o the TigM ow, w Lo, amd
®ich more in accordance with wiat om *oul Lafer %o be e
idemion of the Logislature whe o o8 fimd Wes deallyy ia

Sxpress terms with seloetion o SEeetien Wik agriculture]
lanis, and when you fim them sliewt itk e %0 smgreget los
&% regards town plete, am Waring s wiw wat e Gover my
An exerolee llon povers. | saamt AL S » u;uxuu‘
mmhl Wik sveain M5, s oy o s
Shin OMinance, was & ety of EPeat conp laxity amt wyy
ETRV ALITioulty, mying te S Mt iaete offiotals o -y
Sottle this burning quest ten 13 ™M e any .’“‘-
’h'. If 1 mbi’— ..\.‘n loﬁ”d ",
night e q. -”u. u’-uw
¥

-
mw. 1.”‘“ et e dny part Loviar

]
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oase if the Céamissioner and the Governor wers in varianoe
8690 viewy the Oovermor's view would prewail, aml he weuld
giwe effeot to hie reasons? It is not as Af the Solicitor
Gensrzl's combertion put the Commissiomr in the saddle so thad
he could not be dislodged by the Governor in relation to this
partioular transmction, therefore, your oomte stiom from that

.J‘

point of view is not quite 80 strong.

SIR THOMAB INSKIP; I should hawe thought, my Lord, with respect,
it 1s rether stronger, The fact that the Governor oan displace
him rather goes t0 show that if the Oommissiopsr purports to
exercise powere he ha# not got, the Gowernor may come insm
rap him over the knuckles ard bring him back to his right
positicn, Of course, I am imagining a OCommissiomr who
purports to exercise a power whioch he has not got,

LORD BLAMESBURGH; Would mt your position be stronger if it coul
be infe.:ed from the Ordinance that this was the positiom
The Cormissiomer does not expressly umier the Ordimnoce have
these powers at all, but if he purports to exercise thesm, amd
has been put in an imlependent positions the result is that
he is exsmisi g powers that the Ordinance mever imtended should
€0 beyoml the Oovermor. That is an imtolera Qe ’odi‘m
If you fond on the trus comstruction of the Oxd inance /anything
in this mtter whioh the Oo-lulc‘: did or purported to do,
would be under the direct combrol of the Governor to emeroles t,
do you in the exercise by the Commismjomy get snythlng more
than the o-uk.m" the @Governor who bhas power to do it, amd
by whom 4% ocould be dom?

BIR THOMAS, INSKIP: Obvigusly the firet position Ls not se

strong as the secoml,
LOHD BLASKSBU GH; s not the second posfidon thie ponition ==
ul'm.“uwhpﬂhmu. uwu .
. this partisular uni-m 5
g a3 s
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Sl THOMAS INSK1p, You are still back in the position that you

40 not fimd any express wordse giving the Commissioner thoge
powers whioh are olaimd for him The mere fact that he
Ssserts the right to exerciee them, of oourse, does not give
bim the powers, Tou do mot create powers by colaimi g them,
If you want to reachthe poeition that there is nothing in the
Jrd loance giving the Commissiomer powers, then, 1in my sutmise-
lon, the fact that the Covermer is always there to keep him

straight anc prewnt Ll acting ML8ES Yires does not Just ify

the Cowrt 1o saylng tha! the Commisslomr s right to iapoes

e w@cis) coxiit o If " mmy say so0 with respect, | am

o your Lowalpe sarprecicte 'he immenee lwportance of uy

oomet lom videal le e 1O vietier Us Commiss.omer has the

Sere w.loh wy leArwed friend 1n ris Case has asssrted the

QVver or Lae.

.
L LA B SBUND » %o are vor) suct oMiged, ir

homas, for your




9HE SOLICITOR GENERAL: May it please your Lordshipe. I do met
want %0 repsat what I have already put before your Lordships,
but there are Just twe polnts 1 want %o deal with. Ny learned
friend's srgument is based, as I understand 1%, fundaseatally
upen twe propositiens, firetlyp that it is the right of aay
.umusun--mmun-unu.-nmnu
there 19 an Ordinance dealing widh suoh & matter, you have %o
aseume that right exists ualess you oan find an express
limitation of 11 secondly, where iz an Ordinance of wale
sort thare are certain powers as regards poliey given %o the
mm-n-u‘w-wutumu.
yn-\u.onnmo‘umnmn”-uum
those matters of peliey. As regards the first prepesition,
ia wy submission there is nod sueh prepesition in law, The
-ndmonnuuumnndon-mu.
duty, A Shey are %o be sold, to sell them %0 the best
sdvanitlge of he Orveowm. That say be done in sny way that the
persen having cbarge of the land Shiake fis, IV may be by
privats treaty or by swetion or by limited swetion; it may be
1s say way provided omly that 1t is fop The Dest adventage of
the Orown and the publie.

LORD BLANESBURGH: Pecuniary sdvantage!

THE SOLIGITOR GENERAL) Net ealy peouwniary, sy Lerd; \hers may
be sonditions is whileh A% 1s better Sagt the pecunlary
advaatage should be loet sight of Detauae of some greater
satver,

LORD BLANVSBURGH: Any restRiStien havisg in view Whe bemsfiodial
realisation of the prageriyt

T™HE SOLIOTTOR GENERAL: Yes, My Lerd; and Alee Salfers of Flate.
Sow, wy Lovds, as regerds She setond prepesition, IV really
satively defents my friend's argueent vhea one Somes %o
-—w‘-.‘- u'o-u.uu*u--nu
vuggested, Wat Where are gemeral cemdiitiens lald dows by Whe

FoR W



11

W

md'“mwu.anm%ou*
are to be sald 50 san who has to ael] thes under Mo
Ordinance is the Oommissiomer. In onder %o oaxry Sul thess
.Mo-uu-onuu-l-ptuu-unm,m
othervise be Ganmet oarry eut the genéral eéwditions lepessd by
the Govermer. Let we assume that the Qeverner said as &
m.“tmtl‘lﬁn“hm-.\ld“.
was to Be reserved for Indians. fhat As & satter of puliey.
Those five sores come into the market or the Oemsissisner
nmnqm-uuw-mnuuu
cro-nttmuuynnumpl-‘-uml.m
Gomsiesioner to sell thew. He has Bev 10 sarry ot e
Muﬂlnm-ﬂuwmmb“m“.
bas 1o sell the land by sweties wnder Sesvion LA,  Wot amly
un.munu-n\optu.muuu-ow
in ovdar to carry out the gemssal conditiens.

LORD BLANTERURGH: would mot S4r Thomas say in asswer %o Shady
You Bive in Shose sireunsiauoss So eetablish Shat Shars wars
--'.-numunu. }

THE SOLIQTTOR GENERAL: l-m“““ow
in the least, [ an conesrned with e Sedisaasss. The
ordisence 1o to regulate Whe sale of Wil Grews Lands.

LOKD BLANSSSURGR: This partiouisr sals 40 \epugnedt

THE SOLTOTTON GEWERAL: I agree, wy Lamd, But sy Lensssd frlend
was putting it Torsssd S & mabier 1o Be Wlen ate sessnet
in & conwideration of what She Ordinance wegne, and s wned
megard 1t generglly to Sther clroundtances bewkdes tThe
apesifie cue with which we ase sgneerned. 1 an ssbing yeur
Lordelipe te consdder the slrummetance in wiieh geperal
41rections Reve beam laid dowm.

I —

LORD BLANERNEREN: Wuld Sir Thomas say A4 Bhat case Whis ws &
Gevernsens sale?
m“” T understood Bim 3o say YRt W
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Glspute that,
THE SOLICITOR QENERAL: Ne. He does not §ive directions that this
should be a limited suction. The Governor gives his
directions that a certala part of Nombasa is to be Teserved
for Indians.
LORD BLANESBURGE: Lot us say reserved for Turopeans.
THE SOLIDITOR GEBERAL: If your Lerdsalpy pleases. when that land
becomes ripe for the sarkel or & pertiem of 1%, 1% 1s them
aad mot wntil then thal the Oemmiseiomer's fumctioms start
&8 & adninletrater. Be comes along and says; ] decide under
Sestion 1§ what part of this land cught %o be sold, and | g
olag %o put 1\ uwp, e I have Yo 4o, for swotion. 1 have
e cessider, flret of all, umder Seotica 17 the speoial
coveRants. T smet pur 1-/.»“1.; GeveRaat ¢ sty Indiame
S84 Aslatios golng there, because that is 4 genersl direstica
of the Qevernor; now ! hage Vo comsider the terms of the
sastion. | am golng % say, s | sust say, ‘hal nelther
Asiations ner Indleas may Did4 &t the suotion; | wuet do that
or olhervwies | awy fiad ‘aat | aa golag cemtrary te the
Semeral direotien of the Qovermer. This Statute sust be
capable of dealing with sued & case as \hat. Avverding te
W lsarmed friend's argusent, I8 sush o caee as Wt the
Oemmissiener of Lands oould 20t do Shat =Bleh he had been
Pmarally dirested ‘e do.
SIN THOMAS INSEIFT  That is 8ot ay argument,
THE SOLIOITOR GENERAL: That is what 11 comes o, W sy svbalsston.
LORD BLAFEEBUNON; would he nel say os that wuq'
Mat etate of affiles sere tPwe, thgt sud“d*
. “iven te e B Wis matier we i fae) e
@ording 8 b eslune pover &2 the doverner te have W
wale sarried et in Shet v fn .
TEE SOLICITOR OENTRAL: It wowld mot deal with the
Wat T sa comsidering. 5;\{,-
! q¥

v €
y
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LORD SLANSERORGN: 1% would desl with the partievlar sale of Whe
muauuummm

AR SOLIOITOR GENERAL: No, sy Lordj it would Be dealing with the
segregation of the property) it would met deal with Whe
ulo.nwuqbo-ommum-u-
used for Governsment bulldiags.

LOND BLANRSBURGE If you start with this, that She Qovernor has
given & general direstion that Mlaskaote was 10 be ressrved
for Darepeass, it would be a bressh of Wt direction if %
wers sold %0 others than Durepeans. That belng the positien,
the Osmmisaioner then comes %o We deolslon that whe Sime has
now arrived for the sale, and he has 1o oarry out that sale
wubjeot te that direction; imerder %o carry iV eut subjeet
to Yhat direstion, he would make the sale subject %o the
direstion What -rm would be allowed therve.

THE SOLIGITOR GENERAL! There would be no direstion as to the
sale at A1,

LMORD BLANBSEBURGN: Ss sould et cbey or somply with that
preaibvitien. )

SIR LAPONLOT SANDERSCH: The Govermexr sabes he erder that that
partionlar hand or any part of 1t shall 2ot be sold %
saybedy Mt Burepeans. ’

THE SOLIOTTOR GENERAL: That would B¢ aa entirely GLfTereat sase.

IR LANOELOYT SANDERSON: Sugpesing Shat were e positien ia
‘um.\um-‘" Vhat direstion
-nﬁu“-\bo“u-htm
t—ﬁn—oupn—uutqcn.

THE SOLJOITOR OENERAL: .nu-,.o-nl-pnm,q

LORS BLAFEEBURGH um-mm.—.ﬁ

-.”-my You, uy Lerd, o very great
m*muqn*wwmi
% A1) A8 1 @te sutaide Wis Ordinamce altegether. A}

9.
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some time or another the Qovernor decides that a ocertain

'“gg..{ml.“ be reserved for RDuropeans. n'q

. be used for Government offices if the Oommissiomer thinks
right, or it may not ever bDe sold at all. The Jovernor does
not conoern himself with the sale; he slmply makes &
direction that fthis should be used for Buropean olasees and
o on. At a subsequent date the Oommissioner of Lands has
to decide as to whether amy of it 1s to De sold or met.
That is his job.

LORD ATKIN: The first thing he has to do ls %o divide 1t up inte
plota?

THE SOLICITOR GENERAL: Yes, my Lord. He bas, firet of all, %o
decide that it is not required for public purposes, and thes
to divide it up imto plots.

LORD ATEIN: The plote are to be divided according 1o the best uee
for whioh it is going to be sold?

THE SOLIOITOR OGENERAL: Yes, my Lord. At that tise he has o put

into operation or work under the Oode ia Part IIT1 ia erder to

comply with the gemeral direction net &s %o sale at all, bt
as %o user, and be finds himeelf compelled under Part II1 te
put certain conditions in the suetion Notise. [n wy submissl
one sust 90 read Part III that ne oAl @0 thatl, Decauss Olher.
wise you find yourself ia this position, ‘hat under some
direction, nothing %o do with this Ordinasce at all, taie
Ordinance prevenis the Commissionery from doing what B s e
do. In my submission, you could BO% find such & wiate of

" affairs unless you find Shere sxpress sords ia the Ordinahos
saying th pnder ne clrogmstances shall the Ow.
11a1t the biddere, or Watever the previsien sighl bey, 1 saly

give that 1llustretion a8 afiowing WNat Whe argusent vhids
uy learned friend puts forward does not really sssist his,

It ‘ .l'nlh
LORD e 1 have some 1ittle difficulty in sesling bow

§ KL Al e St | x S _,J
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validity of fhat vestiiovien ceuld be uffisidnily fousd
uaws—.u-ﬂﬁ-m"“"“’“‘
. cottsquenden, Desumse you vould Aet Nate 8 Neer by Masepeass
othervise than W restrictiag 4B gmerebly bo eropens:
AL 50410ITOR OENEMAL) T ageée, W"m
bt mot purenil through Part INI of B
mm--~.‘m“~u'“h~w

o e o, s o £
Shg 1% Se sold by sustion, 4né ) T on suggesting ie

thet yoliimes find 1n PAYS TIT saskingsy by weich She
‘ oould in weeh & ease -

LOND MAYEINNSR: iccarding to yeur view, you Find & epesial
ense WS WHIOL quite properly Smd alseet Resessarily sweh o
condition ehpuld be luposed wpes the asls by mmetica, ead yeo
Qm“ud*ﬂ‘ﬂ.ﬂnn“m

Ton oQUEDHION GEIAL: oo, Wt THSR does Bt affest the

aopussst ‘ikeh 1 pus Vafure Teur Lardships, What if yeu teke
his Ordiasnes and Teek Urehgh 11, Je mmst isterprer

Sertiens 18 aad 86 1n 12e sase M

T WhiBk 1t 15 wow ssmseded by 8ir Thoeas

Inskgp that Lf e resaguises test Oreisases we
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Governor who say settle She terms and oconditions.

THE SOLICITOR OENERAL: The Governor oan settle, but the
Osmmissioner has 19 OAFry thew out. That 1s the whole point
of thess Sedtions. Nere is how the Oommissioner is to oarry
then out and the Oemmisslonsr must have power %0 oarry out what
the Governer settles, and unless he has power 10 put in such o
condition as bhe bhas put in these Oonditions of Sale, he could
not do 1%,

My Lerds, for all I knew, there is sbeolutely ne
evidenoe on one side or the other, although 1t might be
ordersd in this case. 1 do not think I cam assiet your
Lordships any further.

LORD BLANESBURGN: we are obliged %o you, Nr. Selleoiter. Thelr
Lordahips will take time %0 conslider the advice which they
will bumbly tender %o Nis Najestyl

e e e e N I N N N N R R e e




1931.

3rd February,

-
-
-
9
-
3

-




1 h-n«o.. to confim wpde

conf identisl telegram Il.......,

LS

in the following temms, which I &
sent toyocontho( &Jm. i
regurding the qluuon 0! m

restpietion of the nqumm of

a
-

tomnship plote b’ Mhanq 54
tlw At . %’) “!
% mmx-r yous ‘-0 5

5
X

Lshall qugn

'9."

4




I huve ete

: % ‘ . ) te., to confim
of identisl telegram ¥o...... :

Ve 2 AL in § iojiovwines lerms, h 1
{ A“.q’/ : g on the { M June,
regur g Lhe questi f the
r of the seguisition of

el M) s s Lowns | 008 by Indiapnsiem

— . enc.ome for your infopuas
3 Q8=

PRDSRI TR SN
tien I f/eorrespandénce which has

r peend o thit subject, ;

«hed ip ny telegranm

/

shall wddpess « further despaich so

\ e n\.n‘.“:’z. uest ion ‘cf’
', .

restrialiohe « rer;..rda '--qm“ o+ wie
s Ry k;$ p
I bun receved -



I have, ste., -

I am etc. to refer to the

g |
¢ ¥ v |
“'?"y'i: : mpm (61 lotter from this Dept. of the lotn i
% " ' i st subject of the ]
" ‘-- u : g’* Py e mtl;icttm on the uquil.ition by : )
i v P il Indians of township plots in Kenya.,
ol _

particularly in Iuhun" and to

request you to inform ¥r. Secretery
i y ¢ . o . > -

* 'VWedgwaod Benn that the Govemmor of
i .




_'u”n the reference in the tel.
# /
from the Govt. of India of the ldth

April to enforcing the judgment of the

igl Commitles f the Privy Council ‘ é

a

‘: P ; S .
/m Courts are o-unu only with
4 W T
. m. bare quegtion of law, mamely the t \1 .
powers of ‘e Commissioner for Loeal o o

1 .

Uovt., Lagds and Settlement, under the.

\ X
Crown Lands Ordipance, and Wee questions

o, o' offe—tpP,

of policv’ .1')10' the legal power shall
be exercised are not matters for the #'
1rm.mn. but haye Lo’ be uumn& b;!.ho

Ny

"propﬂlbo com)it.’ 15ual -Lhorn.y

3. ‘ha Gov" of lpdia tn the tel .
,’ refeyred to uprno the

&t.
% otliations dxlcb bu

i A i
',,Wi o acquiesce -M-puth‘{ ?'K‘q:
A partial "mlicn should be
satiafied by limiting WM

mmn37 .

‘\






,.m. C;dxdutlnl.

‘ Your Confidengiul 'elapru Ro.lﬁ

Al e b |
e

; ropase to pmuc in consultetion

4

goTEGE N with you to further examipution of
4 iR0B1 i o Sl
iyt ¥ quéstien of restrietios of ownership
. N £
- H y :
M ; bod thut in the nmeurtime yom will 1
s y e ,. - w
B .S ceppult me defore w4av notiges i
3 ,‘j ‘i:; A f wre issued

it for tha suly L :~-uMp ‘;;ol; falject

. %o thie partiolar uuichqrf
y

\
m t!uhtn ®rren; ~epoe

| -
FQounc |,




The Under Secretary rof Stats' for India" pessests M
compliments 1o the Under Secretary of State
and begs o tmnamit to him copy of the papers noted ’




INDIAN CHAMBER OF COMMERCE IN GREAT BRITAIN. .
L § ‘
85 Gracechurch Street,

London, B.C.3.
Tth May 153,

Sir,

I have the homour to forward to you & o0 of the
representation sent on behalf of the Council eof Indisn
Chamber of Commerce in Great Britain to the Seeretary of }
State for the Colonies, fealing with the question of '
Indisns in Bast Afriocs.

The Council note with grave ocomecern that the
policy of racial discrimination entaill disabilitios of &
humilisting neture based on coleur pre oe should have
now received le, suthority and samction. The Oounmell 4
submit that suoh disabilities as form the subject mstter
of their representation to the Secretary of State for the
Colonies cannot be explained on grounds other than recial,

The Privy Coumeil J nt referred to has been
the subject of grave apprehension to members of this
Chamber in Bast Africa., But its repercussiens on the J

already strained patience of the Indisn public that has fer
years past tolerated humilistioms within the British B ire
to their national pride, sust prove far.resching

Imperial Cenferenocel
mochrhuomz{u-nm
jon Hepresentatives that * ties of Bri

ty should st least not be less favourably
° Asiatics™. A position so unsst

1, n&u wust severely straim the
TRt e S et o
isony that

even their

the
tres

=



Boviag of Biis, ny trust that you will
?non their representation to the Secretary ;&

-0: m&;ﬂ n: v SO‘&T!N‘:: the .‘. ]

' m
3 9-'“300::.\.” of ﬁur race {

:‘“ ; 308 4 hi .‘?}i&“h s
or e an
character. 4 1
My Oouneil will be to have sssurance
that their respectful suggestion will be y

considered and given effect to by you at an early date.
1 have, eto.

(84.) David .S,Erulker. 3
Chairman.

The Rt,Hon.the Seoretary of State for Indis,
India Offi

oe,
Whitehall,
.0'.1.
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present

Privy Council judguent unless 80m3 m‘;"snt&m

though I am not clear hov

o W

exanination oan well elter )uuh:umuw e '
from combined effeot of 1923 Commind I'ch apl T ,'

of former is contemplated.
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of State for the Colonies. g
Dated the 26th Maylod), Received at 4.14.p.m. on the

26th May. L
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and & further

peen further examined,

communication will be addressed

-

to you when @& reply 1is received.

3. I am to enclose for

Mr. Wedgwood Benn's informatiom &

copy of correspondence Or this subject

with the Indian Chamber of Commerce

in Great britain together with & copy

ence raciha goRovel

of earlier correspoic

N
W with \h'.[: lak.
! ipras lhe stalement . 2 8.5 , >
. .5 regeras tne statesent . ‘ <
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copy of eox-mpomo on this subject

with the Indian Chamber of Commerce
*»'w‘. Britain together with & copy

of mlur correspondsnce rnciha goaovel
NS &,

with Mr./Polek.
f." L
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- 4. As regards the statement

ip.paregraph & of tnhe letter to Mr. Polak

wof the 26th \Auput, Ludluut the
| Bl
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position in amy IW““‘ on ﬂW‘

the Wni.te Paper of 19’33.% a to
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1nv\‘.et'ﬂrewo to paragraph 8 of the

Lette®addressed to your Department from
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the Colonial Vrfice a(Lun 4th KM. 1
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vetter go W

o separate sub-file, amd coples were s
Governor nmmuiﬁj
of 8ir C. mm&qu.-uuha‘ .

respoasible for %.! attach an

cunstazees




sent out, we ‘gm 1 think
polat oul %o ths Governor that the'deistons wll er
course only be applicable -~ so far as m -puuoa 1
of nom-Europsans from bidding or residing is concerned -
to the particular ploth, and that the general policy
of mon-segregaiion still holds geod. The draft had
petter go foreard®.

The Judgment when received was registered in
& separete sub~Tile, and coples were sent to the
jovernor witheut referesce to the above guoted minute
of 8ir C. pottomley on the main file. As I was
respoasivle for this, ! attech an oxplmur’ note-
of the oirousstaioss with an apology. o

80 far as the Govermment of India is

copcerned, they spparently accept the gosition in so

Tar as ccoupation and residence 15 concerned, but are
tfbubled wbout the geestion of Swnership:that may
iavolve some uxno;n'. It 1s, however, a legal
vestion, and 1, therefore, limit myself to the remark
that 1t does ot seem at all clear why the Judgueat

te beld o Lapges & further diesbility on the Indians on |
*hy the Govermmest of Indis should refer to enforeing
the Judgment of She Privy Couseil. The powers of :‘u'
Cesslssiners of mfuhn. and they exercis
u—‘.’#«w There 4a no% now, nor I ’--.
Las Lhere beds,any intention of extendimg the partial
segregation already in ferce. It may aleo be
conveniest te record ihe folloving extrects here:
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. hmﬂ-c«nwﬁ-mn-r. £
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’ &Wu—u xs‘s‘mmhn L
point eut that the Courts are concerned only
with the bare question of law, vd s, ﬁnm
of the Conissioner under the Ordimemces |«
Questions of qu, ‘of in othar -o'tq. how tn g

. legal ‘powers shall bewercised are utcum
« FOF the legal tribuaal, but bave uu&tfuuu i
oy the appropriate constitutional mum;q. iy
x:' :)./u ) (®) Mindte by Mr. Bushe 13th Pebruary, 191. »_7
"The peint for decision in this m il
. wis & "”-",‘”.”' one; indeed, so narrow that I ar

rather ourpﬁiloé that Kenya thought it worth
while to appeal at all. No one oouto;ud‘tm
the Govermer had the right to impose the conditiom
and the only question was whether the' 00—1”4 en
of Lands had the power under the Ordinance. = % .
result can do 86 wore than determine the legad
point, and has n'dun. whatever to do with ] ;
IT there is going to be amy trouble avout
1%, 1t might be desireble to get onme o(hu
transcripts or the lbrth:‘ note of m a‘-. s

¥.B. (The omrlor was : to »mnu e
coples of these mout km %
funds % not replied). -

In vi the contention in the letter 1

(-)w “The case of the con:-innr 1

(Ne.

from the Indian Ohasber of Commerce in Oreat . | .

Britain that these restrictions are contrary %o

the White Paper of 1923, mention Euu' ue made
¢ of
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mﬁo iﬂh\ot August, 1930 that the Seoretary
of State tannot admit that the u\nttﬁ of an ’%
nucu. 1ogd position in any way tmnnto‘ca

the prinéiples of the Vhite Paper of 1983, Thie 1s
B mrm-un- ot the statement made 1o the l*
office ig I 1‘\”! Mkf tbxtﬁh Of J‘”s

“  The xq*uu n_ht is e

sales & townshipe sibject to

contemplation. In any case it
sgres to this request, but N%M«lm
should, of coures, be consulted.” T nave drafted
telegran accordingly tnyﬁh of a lead to agree.

I have u-o‘, ted interis replies to the India
Office and en Chamber of Commerce. I hn :
not \hought 11tic at this stage to inelude i

o 1 ay
letter to the Chamber of ca—uv{- caveat q' %
tion at A ubm' nm it will pr
‘ve nécessary to rnrﬂn ﬁo nﬂ.mnt lotor qn. e
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on & seperate sub-file, and uacertushtely e
no cross reference. mm-«mm
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oxw-tmuhomm. The result
vas that T discovered them on the 6th of April im
roon 99, where there wvas considersble pressure;
and in view of the delay I treated the matter as one
of urgeney in order u'.n coples away %0 ~m.‘
by the following sall, thres days later. 1 have a0
recollection of having seem Sir C. Sottomley's sinute |
1) how. The tsutes following were writien :
separstely and attsched subseguently. s dealing
the satter | vas under ihe lapression ihat uo cossent
as 10 the facts of the Judgeant seuld be side satl)
mmuu-mwamunh
satter with the ful) N-&- of ~ 31&‘
before them. In the cirousitanseds, | reganded '
so»oui-aut-tunudc‘n.‘-.-dm"-
read the oiner files; usupﬂdt.ﬂ;.&. e,
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£8 APR 1931
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o3 = 1l % the 13th July 1929, Buk 0.4977/89, ané comnected
on the subject of restrictions on the soquisitiom by w . ‘
certain tmnup plots at Mombasg, I am directed by the :
of State for India to transmit, for the information of the
Secretary of State for the Colonies, copy of & telegraa recel
from the Government of India commenting on the judgment deld
by the Privy Counecil on the 27th Pebruary 1931 im the Appesl of !

Dated Abdul Husain Kaderbhai.
14th April 3
1931. 2. Mr.Benn supports the view urged by the Oovorq

1

of Indis as to the desirability of aveiding sny sotich at thé
present juncture which might affect the recent decisiomn of the
East African Indian Congress to participate sgsin in leglelati

and munioipsl affeirs, &nd he would suggest, for Lord
considerstion, that the Kenya Government might bc' {uﬂo‘ to
defer further sales of Orown lands where the m is
w.t“ to Burepesns antil the natter has been further
M"‘.

15 WAy 1931

It will be olporv* that the
W,u luuﬁ the matter
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2468,

DECYPHRERROTF TELEGRAM

From Government of India,

Department

of Bducation, Health & Lands, to

(COPIES Secretary of State for India,
CIRCULATED)
Dated New Delhi, 14th April, 1931,
L
Received 14th April, 1931, 11,30 a,m,
X

——

1077-8. First of Two Parts,

Department of Education, Hea

l1th & Lande. Sale

T land in Mombasa 1in reserved Buropean res

ldential areas., we

have just seen copy of Privy Council Judgment in appeal of

Abdul Husain Kaderbhai, Council have held that 1t is lawful

to effect sales, eubject not cnly to restri

ctione as regarde

residence and ococupation but also as regards ownership, We

understand that decieion does not take into

there have been previocue instances of Indiar

account fact that

1 bide being

accepted for plots of land in these areas, and 1f followed by

Colonial authorities will have t}
di..bl]uy on Indiana, You will agree that
adoption of this new restriction might
Juncture, when
ascendency, ae evidenced by recent daaxa‘gn
faveuring Indian participation in munlciful

h.l'l the most unfortunate effect of checking

oo-cperation,

he effect of impoeing fresh
’

resentment that

ause at present

moderate opinion in Kenya seems to be (!*lm

of Clngress
%
Gewernment, might

return to



Dated  New Delli, 14th lpil. 1931
Received 12.30 pom., l4th kpril, 1931. .
. X

1077:8.

l‘l obligations whish !ﬂ-wnod Hisg Mejesty's
Govermment o soquiesce in the poldoy of pertisd segregation
should, it eppears to us, be adequately u‘tiu!io‘ by lﬂtt‘
restriotions only to residence m\oocupohon In q case *

| in order to ensure calm atmosphere, for work o!hut ;
Parliementary Committee on closer nion in Englend, u_i also
revival of co-operation between the OOOM end Iﬁtql i
Kenya, we feel strongly that ssles limiting bids bo m
W not be M ﬁ“ “’1 the desirebility, and thl
.;Mt; of eatorelng mof the Privy Council has been
| oppefully szmmined. Vo are esking Sestri to disouse the

\*Mt-ny”uq‘ Jodiens yhio come to London %o

ph» Joint Pu'umnwy Commi ttee, and

dioﬂ; !“!ol‘,hto i.lhﬂpunm , om
oru-muwlmm’ '
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t v, Abdulhugein Kadertng and
in Kaderbhai v, Comnigsioner r, Local Jovernmen
.“%; -wu-m, ;roln;iu h:onty'a'c.u-'t .
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from which I take leave to quote the follevWing passage:

"Paragraph 7 of Part II:
The next matter for considera
Buropean and non-Buropean races.
Simpson's report, the of was adopted 1in
prinecipls, and 1t was vy Milner to retain this
goliey, both on sanitary and social grounds. In so far as
commercial n‘foptu- i oonmhu already been gemerally
agreed that this should be dis ¢ But with regard to
residential segregation, matters have been in suspense for some
time, and all sales of ‘wuup plots have been held pending
& final decision on the guestion of prime involved. It is
now the view of competent medical au! ities that, as a
sanitation messure, the segregation of Buropeans and Aslatics is
Bot absolutely essential for the preservation of the health of the
community; & rigid enforeement of sanitary, police and
regulations, without any racial diserimination, by the Gol
Buniecd, euthorities will suffice. It may well prove in
prectice t different reces will, by natural affinity, keep
together in separate quarters, bub to effect such separation by
legislative enactment except on the strongest sanitary grounds w.
not, in the opinion of His Majesty's s De Justifiable.
They have, therefore, decided that the poliey o segregation as
between Buropeans Ani Asiatics in Townships must be abandoned.
But for the present, at any rate, it is considered desirable,
a8 in other native dependencies, to keep the residential quarters
of natives, »o far as pucuubio separate from those of the
reces. In the cape of h&m natives, such as
servants, striot segregation would be ble; but it is
m‘, when areas have been fixed Townships for native
residence, that those areas be regarded as definitely set aside
for the use of natives and no incroachment thereon by noneAfrican
+TR0es be permitted.*

upon Professor

In my Chamber's opinion, the ition of the special
Qod{tlm Feferred to above, re ing resldence, 1s in direct
e iot vie the prisciples laid down and the polidy adopted
by His Najesty's Govermment in the above quoped passage.

Turaing new to whe question of the limitation to Buropeans
only of the right to bid at suctign for, and purchase, the plote L
notified for sale, I am te point out that there appears to be .
sisapprebedaion in the minds of their lordsh

facts of situation in Mombasa. Their A
have been o the don that, when u’
had for salé by auctionyg o REN




enjoy the wser thereof in
lwdl::huo.- fhe claim of the Mombasa Indisns
was and that the motification issued by the Commissioner in
July, uut.n-.uuu bidding for and purchase of the GCrown
Leases in this ares, imposed for the first time in the history
of Ind in Kenys yet another disability of a distinetly
racial ter, and that it is sgtually to reinforce
the prectice of recial gation in at areas in
townships in direct conflict once more with the {rinciplu and
policy, affecting such residence, laid down by His Majesty's
Government in the 1023 White Paper aforesaid.

It must now regretfully be accepted that this policy of
impos on certain classes of His Majesty's subjects
disadilities OF a humiliating nature on racial grounds has
received legal authority and sanction in as much as it is now
lawful for the Kenys administration to maintain racilal
segregation in residential areas in townships (a) by stipulating
that only perscos of & particular race may bid at public auction
for and purchase, Leases of Crown Lands; members of other races
are thus prevested in Lew from becoming owners and landlords
under the seld ts; and (b) by impesing a special eondition in
the Lesses s restricting residemce, except in the capasity
of w domestis servast, to persons of the race to whom the grants

But whilst a satter may be lawful, it is not necessarily
ent, and =y Chanber is » of the opimion that the
matter having now cessed to be ope Judicial inter
and ha become onee again a :
His B jesty's Ooverument should
anew in the light of their dee




- L
n no:.oam‘{settth:t the Privy Council 1‘ nt is
certain to @ subject of grave apprehension Kenya
Indian community, umm.mfnm-mumgu..
public, which is closely concerned with the welfare of Indians
overseas, in general, and the further fact that my Chamber is
informed that representations thereon have already been made

to the Govermment of India, with a view to further discussions
on this important question with His Majesty's Government, I am
to request that instructions be given by you to the Government
of Kenya to refrain, pending such further discussion, from
notification of the sale by spction of Crown Lands in residential
arebs in Kenya Colony, and particularly in Mombasa, wherein
similar stipulations and restrictions to those that were the
subject of the litigation now terminated are or may be embodied.
Ko measure or policy savouring of humiliating diserimination
such as this imposing disabilities on British subjects because

of thedr race or colowr can but strain the common tie of loyalty
to the British Crown snd thus endanger the success of the most
vital conatituticnmal issues with which the Empire is at present
faced. Chamber will be glad to have an assurance that 1its
reapect suggestion will be favourably considered and given
effect to by you, at an early date.

I have the hounour to be,
8ir,
. Your obedient servant,
S S AN\
’ «JK‘
Chairman.

™e Kt. Hou. the Secretary of State for the Colenies,
CGolonial Dffice,
Down Street, h

LW 1. ‘,:gn"'
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