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‘ephere have been many minutes and aiscussions.

S

"foﬂs it uu mbt“tmt e provisionﬁ ‘of 8e

‘SirsC.Bottomley, i i

G

‘Thig hes been an unconécianable

time in hatching for various resgons one beiny some

delays - partially deliburate ‘- on my part.

For simplicity I trensferred the former io ihe
right of the file and tne note of Lue t’m&l
aiscussion has been reyistered us Ho){

' will now try to au,mmuriaa.

An Inudian boy wuaa found Sulilty on v.uree charges
under thof‘graffic Orumanca_ (1) driving unxicenseg
motor cycle (2) no Jriving licence (3) inefficient
silencer Thne prescribea penaity 1is & fihe ar
imprisonment in asfault of payment. The Magistrate
ca.led tne fatner una t sked nim 1f ne would
way a fine if imposed. iie refusea. The Magistrate
concidering caning » sultable gunisument; seritenced
.e boy Lo 4 slrokes on each count or 12 ip =ali.

Two polnts crose

the le,wiity Of tue sentence

-
C} tne severity ol the g .

A. Legsl Positiou . Sectlon 27(4) of tne
Penal Codr prowiges tnat u male ,rson unuer 1o -"?‘
'r\g"_ip ecanvickeu of any sifence rur wanign n€ 1is Alable

o imprigopment muy be wnippad us ol alternstive.
Ag 1t appeurs. theat ‘tbs bo. oupitt not to nave been

regtried e liuble to {mprisonment unles§ uefuult

wiip mBue 1npment of tne fines the matter was ¢

x‘eierrcd Lo tho, (,owmm \um 8 request f)r tue

)usamﬁanons ?I Lue Cni Jue!.w T‘Eg“ f{us;iw

1on oR(s

. ‘:. K X ' ™ da




7 3 ! ' = v L S K i - g . %
/ .
y ’“f
.y ‘ %ngn apply Whete Sy mcatutory ,)em:lt.y aspect of the matter &s in the araft nerewitn.

. is & fine with hup 18 ment. only :Lrl’th& guse v B HEVETILE BT Bt X _ ,
of rlefaul'ﬁ' ’UL\t the Chief Justice naturally The Governor sends reports to snew that the /
wul not commit himaelf to e defimite ruling i Y . : puni'sh:nent was/not iy Gevess. £ -

Mo.6 un.i the Governor's dewatoh suggests they in ' out thet it has its purellel in tije Publie Schools

A \ me
the event of & future ruling of toe Lupren > api Ltuat“ the same '(aListrate has inflicteu a
Court shewing the sentence to have been illegal

T :"’i’liﬁlul‘ sunishment on a Europeuan boy for a simiiur

1 5 ider amenuing. the A ¢
¢ Wi be necesniny Lo eonets N & ‘WM" ')ffﬁnce. TheBarguments are not convincing.

Penul G . i iuven&.-:a‘to' rison.
Penal Code to avoid senuing J e P Dr. 5fan\,n'1 considered tnat the doctor's report

M ncen snu Mr.MacGregor iae

Mr. ouncon sn & oris,inally x'ﬁce‘_v;d aid not imply unuue severity

£ " 3 . nn cen consudtea ugve nb

AL, 02 kengua who neve b : hut vergea upon {t: and tue governor's view is

louht tnet Lne sentonce «as ille, 3.1 4€ ueve o o ©

that/undue u;we"lt.y wasg used, Tie memo L. SU,, 818
A 2 ’

£v.nt in tue zaning returns sevortl ainlaar - o
! tuat s furtner nction is necasssry oHn teis point

fastuncees und L ey 1oL 2= A8 g £ .

and 1 sue 'y ruatizel son 'or ulcsenting.
icratidn &.La Lild.
‘e 4 autie ure )01 { w - = -
e Coue 6180 o, ‘ol Upglunda,

sde sere srernier to o aegusd SN 1 ek ; ' ; i ;
U Bl NyAgsLsnd Dat tnink any uction mi_nt wait

L La tLe a nNes geries o Valp, 1N

3% W o tili we sue how Lhe corres, onaence witn adiye

\
er 1 t L bl ot' Lue uestlon 1 ‘ '
ffenc 4 developes I wee in~.ine: Lo tOink Liuut Lue woeole
stneoniy uileime . 1v
' d ' toin, misut nsve been Left for tae Luw vriicers'
town i ' ¢ Th i jue ! i
“ Conference .nd ] s 130 Lure thet tust is LOL what
PEE! i H f onr t i ! 5 .
‘ it will come vy 1n
. ivent e e
shiie una . L venii .
’ N~ fargher-communicution 1
= r HEC 2 i vt !

was promiseu cu.ied

Wiia tiil he the question i i

@ t=hi t and ihiaustrial ‘
Tay etk Cacfuom =
I oLz s, pointment of rouston Hfficers 74 b Flanca. )
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Deputy

mRIWY Gove

Jasretury or Stute fo

"PLEGRAM from the
-
Duted 13ty,

lea8lvyi Coloniul ufeige 11,

(R 1,
fon: de“vatvoh o* g
1 ey A T ¢ d1ag
L KUY 115 ) 16N o Lows |
[VINVE: L M 1 ootm o "
¢ L R Ths .01 ) pellusy
11 N p bediine
I 210 Lty B b
f R | [ 2 L ol
e tlue Lit.lgs RTB AN
re LARAINY. Y 1"urrature
da 3 T b ¢ 1I'tlo) L
Bill ty Ivei usn
11 some am oxtsislon of
0%, anf=q his rraste
18 bhetne L uamuat, ted with 44

nor oY Kenyu t

the Colontes,
July.

8 w.me 13c¢h July 1932)

W June No.49L. Thie
lvh J venife Q ‘sulers
Ao w1, s xXioas
Lo Iicenile vO0rreotive
¥ Mmooy Lo vta,
*L10e b1 1Ly of thed.
ek Lhers ‘ore 1
1ri8 noe ¢n Loave tou
ne o omore ¥anrusentative
OL the Rubleot and
rerere;.ge to nronosed
“raveilins \llowenoeas
uve 1f you gonsider
#ob & sonovsmion He
vor btoir gut),




{"F*I (l_/A:,' . S05 5 44 /Xa %"nlax.\a

" Deputy v q
/' TRLEGRAN from the ixbkmy Gove mor of Kenya c‘é‘» e

- Secretary o? Stcis fo. the Colonies. L4

4

- Dated 13th, July. '
A N ‘\
© (B@as1vet Golonial Ufflce 11. 8 a.m, 15th Julyf93z2)
1 -5 e e PREE :‘" ) vew
Mo.126. h 2 AN ’

P

Your despatoh of 6 ¥ June No.45l. This
Govammqt; ve fore rroseeding ivh Juvemile O7?enders
8111, uogw o7 whioh Pollows b =air m.il, is anxioas
0 obiulx ‘more informition as to Juvenile oorrective
mothods n. Borsval Lnsiltutl m Reform-toly eta,
with ¢ view vo.usocerteining actioebility of their
tooel rrllgrtitba-hera. Shouw @ bs glad therefore 1+
you would (PTupge. Tor La Fon .«ine now om leave to
be given acilities to visit « me or more ®epresentstive
1us il m‘xﬁ_dnn studr J1terature ou the subject and
furnish revort with nurti?ulu' reference to vroposed
Bi}l. He should be given usa 1 travelling allowenoces
and some amall extension of 1 ave if you consider
time expended by him warrante such a concession., He

1s being communiouted with d1 eot by air mail,
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Mr.

’.llr. Parkinson.
Mr Tomlinson.

Sir 'C. Botiomlay, 6 ¢ 3%

I nave etc, to refer to: your
. - . < LS .

Wl‘" G\v} l/_ , »> 4 c. - -
s, 17 (Nowb o | despateh No.453 ¢ the Tin auglst-d3dl
} 1 /.406/3‘1 _ !

‘reégarding the casq o cu ingta.rg
Indidl Loy ws a resali 'oi‘a Judgnmt '
; ;

in {._Pge Court ol tive hegicent Mg,\etmt.e

'8t Nairobil

4‘ ;&;g cuge wae recoidea I the

s eetben o£ canma tor 1. .e nalf year -

+1% &

'qno.e@""liolth‘ Jue 1vi. .aicn aepemparnied
ngn'dnpatcfx 586 ot ‘bae Hta mb. i

1934, ML returr aciuced ‘flve ot..nex
dv'./'w"
’mMcu of the unpwugp%of m

untensﬂo: eﬁning m cages k‘a vhwh

(AR

7 L 4

the law prcvxdu! for ‘mpnemwez t ogly

£y

on setdult of pu._vmem, or & fine. a
-list ©1 these cases .& encloses for
conv.nience ol reterer

S, 1 lulforged yoo 10 oy espatlcn

¢ 0.4 No gﬂ‘ 9th @b 281
g . La Lecewver 1




that 1 &o6ld sddre & you tster regarda
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hL Ny dntnetcale oo getaulf ot payment-’ C s e At
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At uet 1931 il ia sogmested @ ne NG, 6~ ¢ S
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. vxe‘ tha.t the prbvny)pns n‘f‘thﬁt.

mmy oryly Sn, Lne"{apﬁ oi set’au),t brﬁpﬂmt

In pa{a.lbof your \gespp.tch fo. 433 ‘of i '
Bk
Jku; met 1‘32!1 it i suggeateu ma‘t t&ze © iNe.6
o R L7266/81)
questlon ot mendmg tgu bex,tlo ) f e ,

9’“ should _;awa)'t' t.aé”.\‘,zﬁure ruling ué
1 the "uprevng"}ourb, bat 1 am ¢f opiy ion

that slepe shoult be taken-ms spor a-
vogrible to prevent, the imporition of

ewolecer ol sening ip celauly oI payient
df  iirer bo-@?’t.;mt taere ir no
4  Eh A £ ..
veaeonubie douol @ L0 therr dllegnl.ty e
3 i )

3
[ # v \.-

m%hbq;;f 22 o cetff.’mhty that ‘tﬁe'.'matl.er

®

MALL dIn faco coue o etore the Supreme
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loprh for & uli;.;,,-~ e~y .
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year, I Lhmx it deurable m&t thes




altemative 4=eréfere is to proceed

<

_py‘ié.y_ of é@e&&ihg#f&gzdut}pn. R

4 B | am awsre tnat it nas not been

propesed to consider any vfurt.he‘r”ﬁ"

~amenament ot the &f&l‘fe&ﬁf

B . Kroced'uré édes until t:iey have been

reviewed at tac ferthcoming Law

Lfi'lcé;‘u"fﬁé;lérer}‘::. &8, nowever, it 18
sow upldkely t'ﬂat”t?;at"i)o,n fexf_g"ﬂc’é; Qan
a.'aqe;;b;e before the baﬁn;pxiégi'df"nvéxt
year, I think it C:u:&bie that tiese
gentences of caing shoult be dealu wath
exceptionully especially as tane question
] / .
of- the action to be tuken is one of
poliey rather than of law.
s #. Advantage nas been taken of tne

presence of Mr. Muc.iegor  attormey

e watter:

o Seneral, to discum
AL LY o O
& ‘fi‘l it

T B

e
B

¥ th;««ﬁ;}?;-.' o

T ik

o' sugg n{t‘;“"foi"

78 been' ad vived, ©




A &m&dmeﬂ%woulﬁ not meet t‘ze case: becauae

i

m default of paymem of a fine t‘u mly
- altem&‘uve would- be mprnmnment whn.n
it is de=ireg, if possible, to avqid.

Me furtier altermative of ek ing sum"
canings lex:l 1e oCvieusly out o1 tae
qU'f'z'i.xvov"Smcf: it woulc FxLE!’!G in the most

ancesirable merner tae list ol oliem.es IOt

which corporal purishment may be inflicted. .

wryl neretore be necessary At tue

fare Llod Lo M&o—-l-‘ﬁ'
. 4

b) u Juvenile (ltenders (rdinance waich

woulo €rs.c au, belore & senience of
impriscnment 1 v-wes'yla‘ aliecnatbive

i e

“appeintment of probatien oxwicerni

:'»roserygai x"b*jgm"ﬁb\ a,;x'rxcq}t to 2
REVE i W % g

und industridl. B&QGlOlM&, and tAe

/ .

‘®ng theré is at vresent only one
uy M:&‘M&.a A

i Fﬂbhﬂtlﬂn

df{iéers might-poseibly be fougm

w;wﬂn uunculny in we large t.mc

apd onttioh. but jn the nsnve
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h'b}lﬂ““’ A discussion was neld at the Colo
utfige at‘5 g.m., on @' 16t.h of ﬁp‘ch ‘3‘5 ¥

h‘x " H.E. Prlphnan..f

i

£ The &aﬂ;a.mia at Ta and Tb were considored
2 " As regaris the it ividusl casmnmnef; in
) 7a, it vas falt mmh‘r achien is g@ceuary
‘, fo Pegards To, it was agrded. that pieps should be 4«.{
taken as soon a2 podssble to puers L the impontioxi

of sentences of ihéi’ppug in default of payment of

. fines; in view of the that such sentenges are

1llegsl 3\
L%H“ Yohulb cammed e achidved by means of

any departmental action within the Juiicial Department
decision of the Chief Justice’

e S

in Kenya, in vie' of the
. (enolosuref 1 bo 6), to wait until such time as' the
o) point hae been d.ecid..ﬁ byra Tuling of the Supreme
Court. No cuq t.ovplilcit amh wuling may arise.
Y g'far/jtl prwud by

‘ 1d Bufora the b.gmning
®? b

of



i Lo B :
; g 2 hO,S minute on 15 in 16191/50)1
et * sugguted t,nat in erder to prevent the
“farther infliction of illegal sentences of whipping,

thid case -shopld be regp.rt'ied a8 exceptional; amd-

action % be taken on the following lines:-
(a) Section Zﬁ) of the Penal Code should be
m\end‘afz by the addition of a proviso to

the efYect that no sentence of corporal

punisiment may be impoged in default of

cayment of a fine. ‘

This amendment by it:~'f would not meet =~ -
the ca#g because in default of payment of a fineA
th$ only alternative would be imprisorment, whiechr
’fd““‘“‘l’tf t.’k:‘e’r:x:x"/;Zneuessary at tue samhe time

to proceed witu -

(b)A Juvenile Of fenders' urdinance wnich it

efisure tnat before a sentence of imprisonment

is passed, every possible alternative

have been first explored.

It was un‘lgsratood from 'r. MacGregor that
such an Urdinance is already in draft, and has
been approved by a Conference of Provincial
Commissioners. Therpwzlffmuxq that tne

f‘wprovisiona of 7 4 necessitated tne

ointment of probation officers, Bui-ines—has—

A"/“-ﬁo( i

. I\.W»“" “‘*ﬁ“""

a* @';lw = ;ﬁ,’m ;
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rs@m f.o payment ufrfmn by mstalmantl
g (sig;nd) T. 1, THOUPSON.

4 hnve had gome discussion with Mr,

about this - huﬁwm mixed up with the Qe
Returns ux_;gﬂgu? Bwt for 1930, =nd must wa;t i
till thesé pa.perlg,:. ngsad of, and available,
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 WHIPPING OF J pnxms."

- An ekxamination of the. canings
’retu.tna for the tirat six months of 1931, genclosuré to ;
'5 “n 1735&[‘51} ghows thnt in addition to the whipping
of' the Indi&n boy ma'nti-oned il 17206/'51 there were 5
_E; ”'otnar cases (fhgged’) in which sentences of whipping
werv lmposed 11! defmlt of pment of fines.

t will be observ)d‘from sir A.

wln'; uinut; nf 131 1n 1720(:/31 that such
A}fﬁf o/ untance- :}ph an gourned by Secgion. 27(3) of the
P=nal "Sode ‘are xlleggl; ' h
o P - B 5. poihtad out by the Chief Junloa :’
of Ewa in tmt fne lenalfo-ure’to 6) the ettmt ot
o ‘ g this ullnb wiLl be %0 c&u juvenile to- be sent m\«.
! M 2 prison in default of payment of & .fine - wnere&t
Smtion 2;(3) of the Penal Cods wes emmted ‘o avald
!ﬁa by provldin& corporal punishment as nn altarmtiud

e 14_, The undesirability of sending bdoys

und Mrls Lo prieon in snch omges 18 1ndioaud i,n

53 Lorad P&asiie'd'a Circular of the l.lth September, 19;12‘ -
‘copy attached. : .

. 4. 1t would perhaps bé‘p.cn_aible Lo a_void’
the dtfficulty by arranglng for m&giau:ates to pass &
sentonce of imprigonment until the rising of the
CAburtv.‘- ‘I‘h&‘a wuld not, howsvar, be satisfactory, and

@uld p dm‘bt l‘gadv to abuse, as parents would be

e O




§

the modeluordimmce necegsitates the provigian of

amend ;ection 27(?) of the Penal Code s0 as to admit

of whipping being administered to juveniles in default
or pAyment of & fine, Although Section 4 of the

Qmai&t.o:dinance ‘No.4 of 1904) permits of whipping

1n suen esgss, it is hardly practicable to go back

to & 1904 Ordinance for.a precedent of this kind,
seeing that pub)ﬁg opinion has altered considerably in
lhe last few years Amendment of the relevant section
of the Peng& Code does not therefora seem desirable.
The xemalning method would be to expedite the enactment

in Kenye of & Juvanile Of;endera Ordinance eon the linea

of that mentioned in Iord Pnsfield's Circqlar:i_see
6leo paces 167-16Q of Cmd.5 ., which aontains & model
ordinance setriqb cut the necessary machinery for

dasliug with Juvenllea apart from ordinar eourtu and

prigons.

7+ The difficulty. in the way of this is tha

rerormatorien aud 1ndustr1sl sﬁboals whioh is rendepog

qulte 1mposp1nle by. ths prespnt finunc1a§ poaition in
Kenys&.

6, Tt may, howav-r, be posaible to avoid
this dirficulty by enantlng sufficient of the ordinances
separately in order Lo ©cover such points as, the wh’ ppi
of juvenile offenders, and it is therefore Suggeszed
that Lnﬁav;a'e 0f the Attorney-General, Kenya, who is
al present in this ecountry, should be obtained as to

whether this gourse would be practicable.
‘ q : in tle meantime, it scond® desirable
thgvm enuotmon:. ‘of ‘same such, Or&ummce steps

should be taken locaelly to noti;ﬁy m,istrates of the

muion., *Thiqa‘y not pe pmlg unleu a ruljng
’ v AR "
? s

of
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.question o&t&pp.ng or Juveniles arlae.‘ under
‘(&) The Prisons Ordinamce, 4

. Ab) Thna Empkoyment of Natives Urdinance.

8 A

of the Supreme Court haes been obtained on the point. A

further point to note in regard to Section 27(3) of
the Penal Code is that no provision at present appears,
for s maximum number of strokes, ultnuugh 1’6 wus thid {
down im sn» Joaaph ebnmberluin‘s 01rou1a.r of the 13th
Augudt, 1902, that avery s;n\mca exceedfng 12 strokes re
quir‘ae confirmation by t!}e;amyrﬂqt’petore being parried
out, and pareagreap 2‘16f the Cireular contemplated
l{miting tne;ioéging" of juvéniles to 12 strokas.

/p ‘ it my ha nald however, that Secotion >7(1

governs Sub-neot onés vAp.rt. from ms Penal Code the

/

i As regards (8), the question has already |
. \ i

|

:e@ taken up in (13} in 10231/30 where the Governor's
attention nas been lnvited to the omission of the :i:nitln‘i
provision contained in the original Ordinance (12 sv.rokaa(
with a light omne) and has been inform:d that similar |
u.ml;fng px'oviatcn. ar! required in the new Prisons
Prdimsnce. J 1,
[L. As regérds (b}, Section 4b of the “mploy-|
ment of Vatives Ordimance, Chapter 133, provides for a
maximum of 10 strokes ia the case of & male person u‘ndpi'

sixteen, This maximum number should presumably be

reduce.4 to 12.in lcandanca with the ¢treulsr of 1903\_

;5 !t ‘would be.of gmat. o.dmt;pgd M n;u.
uppﬂ;‘&b{t\i‘] could ve tma to aoqoh.l\ unlncm‘ego,r an
‘:tlwm imnn‘xu W‘SW q-dmm will N
neet | thc mh M‘ and alep as' to*‘h&%"'

of 1t could far waghn'wnnout causing uudw

u.pondlture'to cover the whipping of Juvniles
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MEMQRANDUM. i

Ta this Kenys case an Tndian boy .
of 13 years of ag® pleaded puilty and was convioted of’

v . . . ?
three offences under the Traffic 0rd@nanoa,1928, whicrh ~an

»be vunished by fine dnd in default or payment by

impr! aonment.
On the refusal of the boy's faihor °
[ 3
Lo pey the fine on venalf of his son the magistrare who

tried ths cass sentenced the boy. to 4 strokes with a cane

N #uh ool he turee rharges.

The affair wa: 'rou-ht to the not ce |
Stisls &" rrebin (1-4/, and tne Legpal Adviger
ruled "uav vu tnue racts as g’ ¥ the sentence ot :vtfip',lny
was floggal 99 tne tuat Soetion 2713) of the Yenya Penal
Code admite of an alternative sentence of whipping only in

A}

re;’8rd Lo offences convietion of - which would render a
p=rsor liable to imprisoument (gee Sir A.iussell's minuts

of 1.5.31).

The viuws ot the tief Justiea,

¥enya, were invited on thie question of Lhe legality, of

the sem,enca(f)’i‘ne Goverhor's views wero «l80 sought on
thesquestion wnether the punishment was unduly severe.( 5‘\
On the question 1 tne terality of

"~ the. tenruuqa the Phiqf Justine reported (-nc.osure 1 to
0. By 1 m no :u,}.ing‘ ai‘ plies )iich Court exists on the yoint,
but proposed to fonte. vw i . He

&

Ruaaelx‘p op'ni.n im

% ¥
&nu;qr e\se 1e«mo¢rned

¥

il Legal .

G
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quta o:f 1.5 31 considers doeu

hut vsrges uybn it.

e pq{'ts uen,clmed with (0) appesr
j,o .up;ont"h:.!tan&op'w_uew. e’ "oy ernor and t.he ‘Chief
Juat.ios cons,lder thnt the senteqoe was not exceasive.

’t may be ;n;ntloned her; that Section 27(5\) d‘f the Penal
ode does not lay dﬁ a mximum ultuough it ey be
emniaerud to Ya. lipited by Seotioen 27(1) to 12 aﬂroke-
unless a stnte’? number is approved by the Supréme’ Court.

&n examination of the camings returns ;

for the first six months of 1531 shows that whipping was

illegally adminiédtered 1n fivé “ther cases. R

In the clrcumstiances, asthe boy does not

appear to have suffered wny harp, and Mr.Horrabin has
presumally cétqed to interest himpelf in Lha\casn, T
suggest toat no further action is necessary in mgard to,
the individuali oase, but tmt steps fsa taken to prevent

simna\r cases from ari.a‘i«ng !.u tm future 1 n.ttaahp

saparate mlnnxh on,,gx*q ,question of tha whipping of

-
KOS T T -

J




GOVERNMENT HOUSE

NAIROBI,

A, -«?5 - :Tr“:\ol % KENYA
| 24 Auaes f - BIRwEL, 1951
® co i
MvLoxvl.L L.OFFIC:

With reterence to Your Lordship's
despatch No.352 ot the 26th May last, regarding '
vepresentations which have reached Your Lordship in
connection with a whipping of an Indian boy as the
result oI a ju.d@n:nt in the Court of the Resident
Magisirate at Neirobi, I have the honour to transmit

—— --——— - & COopy 01 the observations of the Chiet Justice in
regard to thr-:‘qusstions raised in the second paragraph

N of Your Lordspip's despatch,

= The Attormey General is in general

rj agrecment with tus Chiet Ju ‘s obsérvations;'but

; no feels wnat Lhere is 1ittle doubt g,hat_the provisions
01 Section 27.3) of tus Penal Code do not apply where
tho Statutory penalty fer an offence is a fine witn

‘f imprisonment only in defeult of paﬁmnt.

N >

2. I desire strongly to endorse the
Chiet Justioe's opimiou vo the ganéral question as
axpressed in the fourth paragf'aph ot his letter, and,
in the event of a future ruling of the Supreme Court
showing the sentence in question to have been illegal,
1t will beé necessary to consider the advisability of
au amendment of the relative section of the Penal Code
tv avold sending juveniles to prison.

/5. With

- L of

THE RIGHT HONOURABLE LORD PASSFIRLD, P.C.
SECRETARY O%G WR THE COLONIES,

~ N, S.W. 1

o i
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b With rererence to the third para-

graph of Your Lordship's despatch regarding the manner
in which the sentence ;as inflicted, I enclose for
Tour Lordship's inrermation copies of the record of the
case with the-coments 91 the Magistrate and or the

.Chiar Justice, together with a copy of a report by the

Comnissionsr or Prisons upon the circumstances in which
the sentence was carried out. Your Lordship will agree
that the chastisemx';t inrlicted has its parallel in
English schoolg,and observe that this form of
punishment has been inrlicted by the trying Magistrate
apon & Furopean boy for an idemtical otfence.

It will glso be noticed that the
whipping was edministered wit "ight cans, and, in
view of the encicsures to this despatch, Your Lordship
will, T am surs, agroe that no undue severity was used
in 1ts application and that its award was jus‘t.

I have the-honour to be,

My Lord,
Your Lordship's mést obedient, humble
-servant,
{
p
wA~ Brigadier-General,

GOVERNOR.,
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v T & r.d BOX 41.
21st July, 1931.
® The Honourable
%ha Cﬂimhl Secretary,
H,;‘ii'obi. .

3ir,

: smm.nf.mmm

R.M.Nairob) Crinisal © ‘

With roréronoc to yuur m.m )fyfﬂa o! 19th ultime

and its encl ou‘n, I hn‘n t,he houﬁnr tc stdc fqr the

1ntnrntion (14 tht tm of State tmt mn is u
Sujrens. Court. nmqg oa. the construotion %0 be m&‘h to
" seotion 27( )) al the Ponal ‘Code in cases where the punish-
ment prosoﬂbed 1s a rine 'ith iupﬂsuﬂpnt in dl}'llll‘i. ,
The uonstz‘notiop ‘ot sn.qh uoﬂm 18 not hftogiﬁo'r
free rron diffiqulty and it 15 ltudosi.nblo to expﬁu‘,l
opinion on a mattér which n: “ g for Jadicul inter-
pretation.  But' at first nght I inclined to sgree with
the construptign placed on the sub-section by the Seeretary
'3 of State, that is, t'hat'to eupover a Court to‘ senténoe &
juvanile tc «z‘mm punishlunt the pnniuhmnt proscribed
tor the otronoo pust :Lnaluﬂo imrisomunf othor thn
llyrixanugnt in th!ult of paymant of a fine. It might be
grguqd ﬂut ﬁm unnﬁﬁ oopvicted of an off'neo under the
W Traitio Q;uamo 1928 1s.liable to ,lwiament
‘nmn tn. ‘&m of section 27(“5) or the Penal Code, in
»ﬁnt tho h;rrin M"’ pre q_uzbog 1Munnat in
"W“ v01’ th‘M, \nt qa - pronnt mwl
b 33 tnoh‘ forge dn’ w:l = arguamt, '
prese h‘! t}n&f [\ nglu‘vthu:,‘ %




2‘ o @

Apart’ from thb 1.3;1 u}wt of ihq Mﬁm' 8
sentenae: &vr discusslon, I ‘am ot oyininu fiut Sth‘u 1s

a rina lf 1nf110ted, but Dpso
corporal punishment vgtoh«lps 21m n mg a8 the
convict to prisom, vide the Res;.mt !;ﬂnnte"i Qtt” y

&% No.272/31 of 24th Maxe: iest, copy ofihiﬂh~1 emolose, .

enclosure In conslusion=I should like to d;r-a’: attonunn

¥o d¥spaich. to the fact that, so far as 1 am aware, th& apﬂilnim e 4
to this territory of the Indian Whipping Aot 1&6;. ‘has nut
been specifically repealed, althoygh in my opiplop 1ibe
provisions regayding corparal pamishment in the Penal Cedo -
have the effect of repesling the app!iod Aot 'b’-!.lplicl—
tion.

1 regret that-absence on the Coprt of Appou has .
dclaxed an mlt.r #nswer to your ‘mempsgndunm, N
1 anm, au. L
Yolu' obodiont amnnt

nm'

. ;?: (sd. ) JoWe ’m
W S , CHIEF JUSTICR!




24

I,
Pes0Os BOX 41.
25th March, 195‘.

LAW COURTS,
ukr

' s.ér tary, - § - ‘
fha Hwkévgw“ mwhﬁﬂo otary, - f |

Resmnt l.gistrﬂz gy(l.%robi) Criminal Case

Reference your' 8/. - PRI, y1/1/IV/6 of 21st inst.

e

v &

Ian d&ruted,by__‘ﬂis Honour tho Chief Justice to
enclose herewitfie copy of the record together with a
copy of Mr.Gsmble's observations on the case.

The mewmorandum of the Indian Associationm, 4n-His
Honour's view, appears to attempt to meke out s case of
racial discrimination. Such atieuy. is not:justified. Thy
father had an’ opportunity of saying i¢ m 'm px{;prqg.
to pay & ﬁ.no but refused. L

#1, pr m'guuod the oyimm R
-trok.s tqr & box of 1 } ypnnmf

--r'r*‘-—“

- %
N R ;;.é«.b
(2)9& Sann n of Vip. o a:bzeéw-
natter foi' %«‘m M&&Htiﬂs. ¥ lr. _Gamble”

SR ﬁ"
mﬁ, ;i' gr lgl'{tlo Mﬁg i%leu 4%
5@?;@”‘ rj&w: mﬂ ‘tlmt rﬁ'. gg‘ttg» . A' 'a*‘?




_No.R.272/31.

|

|
{
|
!

A
w589 B'L

COoPY )
RESIDENT mmwzw COUR?,
NATROBI,
2jth March, 1931.
The Registrar,

Supreme Co%rt &&Kenyn 3

J.C. 13 of 2 1.
Resident llqgint 71/)'3;131:;1 tgojﬂo 1698/31.

I wo fpre‘race my remarks by stating that the
account of this case published in the press is untrue.
On,tho case being callsd I found that no rela-
tive of the accused boy was in Court. I accordingly stood
the omse over for the Vboy's father to be called. When
the fathar errived be wes twice asked 1if he was prepared

"to pay & fine on behalf Of 1 4an, 1f such Was imposed;

th; father twies refused. As tonere was no object in
mosing a fine whioh the accused could not ﬁay b
considered that caning was a suitable punishment. The
age of the bpy was one of the reasons for inflicting
corporal pun?ishltnt, the build of the boy a matter for
the Prison ;ioctor to considar.

The allegation of racial dis¢rimination on my

part hardly calls for comment, but it may be imterssting

to obsérve that I ordered a Buropsan child to be caned for

an identical offence committed in respect of a motor car.
It ig I consider out of my province to comment

bpon the method of administeripg the caning. Copy of

tho tue 18 unuloud herewith.

Powtl s 4 T (sd,) Fred. C. Gamble.
. ‘ .&ESIDmG}&m
‘ "’.._ , A de T - Powh “w
. Lovi ° : Bl Vg B wr ,,;-"f""‘

ne v o " P LR T e #Y
S
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CORY
COLONY AND PROTECTORATE OF KENYA.

IN THE RESIDENT MAGISTRATE'S COURT AT NATROBI.
CRIMINAL CASE NO,1698 of 1931.

ROX oo iovcesoococnsasncsns siEvEeE 8 5 seies ... Complainant.
Amritlel s/o Harji Monmji ............ I IT Accused.

T

Charge:- (1) Seciion 3 T.0. 1928, Driving unlicensed

SectionMasi T
E'z; Secti T.0. 1328 No dnvi licence.
3) Section 1 5 T.0, 1928 Inefﬂcie silencer.

P ———

1st Unarge (Acoused) It is true.
2nd Charge Aocuodg It is true.
3rd Charge It is true.

Accused

Aceused is guilty on plea to each ahargé.‘ Hys
father informs me that eocused is 1) years ofage and took:
out the m/ecycle litﬁont parental permission.

Sentence:~ 4 strokes with a eeme. (2) § strokes with
a cane. (3) 4 strokes with a cane.

(8d.) fred. C. Gambls.
1635
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COPY
Otrfice of the Commissiomer of Prisons,

Kenya Prisons,
Nairobi.

25th March, 1931,

The Hon'ble the Colonial Secretar
¢ NATROBT. L

MW%_LM

I anolosc copy of a report from the
Acting Supqﬂntendcnt of Najrobl Prisem in Mﬂ'd
to tho caning sintnistonsd to an Iodisn bey by
drder of the Resident Magistrate on the 16t Wareh. -
A sopy of tac report by the Medical Otfiser of the
Prison ls also attached.

¥rom these reports it dess not appear
that the caning was administered in a loro severs
menner than is usuel, nor that the arter crtouts

2.

were in any way abnormsl,

should cause bruises, but the boy's skin was

ot broken. The Sub-Assistant Surgepen of the
Prison was presemt whilst the caning was
administered, and no doubt would have exercised
the prerogative coa,ferre(f by Sectiap 61(5) of the
Prisons Ordimapce, 1930, had he felt it mecessary

to do so.

(sa.) C.E. Spemcer.
COMMISSIONER OF PRISONS,

It is natural that a cening




h ‘ - . el 3.,

e A, P coPY
' Office of the 8u rtntnndont
« 4 Prisonl:”, Nairob
No.N.P.7/8/31. ) 23rdNareh, . |
The Gommissioner. of Prisoens, J
3 " FATROBI. |
o ‘ . |
- “Sir, ‘ -

v Ref, att chea two cntﬁ s from "Pairplay" of
31 sk I?g ggtt of Eali? Stan-
‘e ),ih March

I have W honcur to spbmit. the: folloung com-
nents o the above aubjcnt tor you inrc!miw plb;se.

(1) Yy in T od t
D TRy et o

(2) Present - tho Sk
el cer Partrmae.
A. .Gher No,135.
(3) Certified fit for cening by- the S48,

(1) The caning us cu-z&e\. uut b A.C.H Gh.z',

L.c‘.”m 1sz¥°hqt thay m;%i nrg"luiient

fenders aro suB’

{5) the 1ightnst sane was used in this instmo
and can be produced.

(6) -m. ba¥irefused to-take down his trousers, or
ie down ¢o reoeive the caning.

(7) He ﬁ l_qd on the caning form and Bot on the

to. ling off, e boy

(8) He yas held caning form % yent
ni‘ hﬁselr by. ro 2 e by
himself was very vidlent.

(9) A damp oloth is used to prevent such injuries
as brulsing.

(10) Tl;e hﬂtggn__g_g;_ﬂmd - he was cangd with a

I have, gtc.,

_ , (84.) A. Hu-ri.,s Marshall.
.  AGSUPERINTENDENT OF BRISONS,

]

P P

.




e , (45
At W Uy
W *
PRISON HOSPITAL,’
SEe 3T March 24th, 1931.
’%vﬁes,

RE. mflcam ‘ngg,mg"mmy' o
sir, ' i .
Sub-Assistant ‘Surgeon Sirirem Thind wishes me

to state in c‘onﬁetion with the above that:~

(a) The' bo.v was' exu;inod by hin berm gnnishnent
and. hs tou.nd it to. receive same.

(p) The' unq.ng s 10 more severe than is ugual
on these Gccasions. '

(c) The boy vas sertainly not bleeding arter the

caning. \
(d) The B5.A.3, was himself present at the Eming.
I have, etg.,
(3¢.) P.L.k: Mller.
K0, & ou PRIGON.

-
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i recul‘tr of a: ;}udgjnent m the court of tm |

A Hesi.dont ﬂqgi*ﬂxfams ﬂt-ﬂairobi. A copy "9;
v it

v an ezgram Pron ‘bhe‘ " an i Dnily HBil" of

v W & '

vhe 25th Maréh 1931 mm[-ue\fuw

& pexrtinul&re of’ tha mnse 1s\enn!osei
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‘\;u‘ov"‘f'des' that® g mele person of tinder 16
: X 3 gt g ) [t
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. ' AR S
L r-lwhl'ah he 15 liable to haprisonmeht muy
e . \

smﬂf‘ax“ aorperal bunietmént. The saetions
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therefore seems doubtful whether th@entencu

of wlxipping‘wn; strictly legal: ﬂuc I

.‘v_
ﬁnderstand that tl}é{e may be inexlstence
so% High Court‘ ruling on the point. I
snould t;.cr-t«fon::\'l;s At-lui if the case ';0A11d~
be referred ‘o the Chnief Justice for uis
observat.ons, and if you would furnisu vme

] f
with n copy of thep, together +i'n eay

J

ti:t you muy have to make,

t

7 I wo.l: nlso invite your uttention

0 tue m cartificute reproduced luo tne

Ao o wegt—peaaaiably

extratt. I3 - —rr ety

rertificete that tha

camnt owr 3 it lieted with wnlue se

1d 2 o.ud ho auve your obeurvutions .

41 w.co. Serore forming eny opinion,
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as, Lainz TU wdviehibe to ﬁfl:a report &
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Te THE SUITOR, *Kenya Daily Mail.”

bc%s ﬂmf;lfﬁm.' o TS T *MQM \‘IM{ “‘.1"’ -

8ir, - I wn a father who has suffered th.uugh the
pain infliected on = son, and by the infomsation I am
giving to other fathers like myself I think 1 shall
be doins some gnod to the public.
] have » son by nume Amritlal, who ie
studying in the Indian sebool. He is 13 years of
—

age, not yot oomplete. He wis caught by the police
on Sunday, the 15th instant, ridimz a motor oycle
vhieh he took withowt sy permiesion. e wes taken
to the pelice station but was re)sased by my ajsning
a dond, ti1] the next day, Monduy, when he was teken
befors the Town Nagletrate wnd setenosd aboutmidday to
12 strekes with o omns. | asked the Court Clerk
 te tell the Negivieate thab | veuld pay eny fine for
| wyeem, ingtess ot this oming. Ho Mevise ver teken

‘ / ) X ‘of

L # o IS

) VRt s -
L0 RS RE AL

’ -

. ¢



l‘whkhinnnhruuﬂih'ﬁ@ﬂ m&u
waa exsmined by o dester. ncmmm,guw
mtﬁmo-auaﬁuummpd A wet
,mum,tu«mm.umm-ma
nim ekt m.omu«nn-uumm
umh-bumwnxmwmhim
bu-m“mmh but the dected Wi Bt

2

thers. mmm -va-uu turned out ef the

pﬂm,rﬁimm(wotﬁ'Mhidhﬁh*
r@ sy quiskly, othervise ho would et five mire
‘strekes. Thoboyr-wm-!bund
shout 6.30. p.n. .in o falnting conditich. 1 s Tiving
/ on Canel Read. '
This is the first ﬁnuutwunhdb«n

to Qourt.
Yours oto.,
{Signed) BIRJT MONJI.
Pi8,: 1 = emolewing for publigation upi, of the

Mlh'l“'l order end of the Decter's certificate.
Neter ropaiver, Swanp Read, Nairebi,
llrlh ”\h. 193 .




1st Charge (Accused): It is true.

2nd Charge (A;md): It ig true.
3rd Charge (Asdused): It is true.

Accused is guilty on plea to easch
', ohargs. His father informs me that socused is
13 years of age snd took eut the motor eycle
without parents' permission.

" Bentemesi- 4 strekes with & cane.

(2) 4 strekes .'lth a cane. (3) 4 strokes
with & cane. ¥
16.3.31.

(8igned) ~FRED. C. GAMBLE.

P

NAIROBI,
17¢h March, 1931.

THIS 18 TO CERTIFY that I wes called i
. last wight te see Meritia) Hirji vhe 1 wnderstood
was opdered by thé Mesident Magietrate to recsive
12 strokes with « light csne. 1 exmmined the
buttoekd snd foumd evidence of a cansiderable smeunt
o!b_.u'q having been applied in ‘huughg_ the
12 strekes - leng lineer scars with severe
subsubaneous haemorrhages on both buttecks. He is
- tosday in esnsfiderable degree of pain and is wnable to
sit down or lie om his Dask
"1 =s net prepared to say whather the
‘m'u Mcﬂyx u saesrdance vith the Negistrate's

JW“"&H
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re Gowsrnor forwards the Report of the
mnquiry arising out or thé conviotion .

v o eailoyees 0f Vp. ‘ensley of the Burder of
wi. ther native. The Repurt nakes gloomy ren:jing.‘

. #row the Degin.ing to tne eond everything eeema
L) have gone wrong and it was only the extraurdinsry;,
perseverance of Mr. neatley which prevented the
moBY appalling misoarrisge of justice. &ven as it

was four ionc.e Twen wWere kept under senténce of

isath for 226 days and in gugtody for oyer 500 dayA.
r or 02 y

1. Seo far as the polioe ‘were concerned,
the rapeort anows that both the askaria and Mr, !’)a;o
114 msny t*uq*s which they should not hawe done .
. .mitted to do many things which they should
neve ione. The ngsaris and MXr. 'ale have
already been punished. 4 further enquiry 1.-
pein held a8, L) the “egree of blame attaching
vo the assistant Juperintendent Mr. ‘mgps.y,an»;x"it*‘
18, 1 sbick, fair to'essume that he will not be
entirely exounerated.
The secretdry of late may perMupe agree
{11 the opinion of the overnur apd hie

. ¥
Kxecutive Cuuncil ae recorded in garagruph 6 of

Lhe desputen that it wes not the system put the

® « A K
atministeat on of it whioh was et fault, We should ™y

A
alsg ask Lo be 1nror‘04 of the regulf @
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neve icne. The « and LT, e have
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1o the ass-stant Juperintend Mr {1gway uand 1t
pu6sume that ne will oot be
entirely exonerated.
The se retdry ol lale may perhups
#ith the opinien of the cvern.r apd his
Executive Council as recoried in paragraph
the despautenh that it was not! lbe 8yBtem out the

administrat’on of it whiocn was at t‘ault We should’

alsg aBk to be 1ntor‘e"w. ue rean
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’mtarpretauon, but there was very precise

. had misgivings about allowing Mr.Bentley tc rut

I agree genorally vith lr.Roberts Wray, i RO () abused, the system is wrong.
and 1 ;hiy nht to a@l a few words 8bout th%~ L

The injustice in this gase - Ltkwe must

w of roﬁordpco @ ﬁnblicatﬁn- It lay pe’ L assume, there has been an injustice - was due to the

thﬂt the Oxpreﬂhn "the circurﬁstances in which mviniuauon of the witnesses and to their subsequent

fDﬂ!‘ ‘men- were charged” is capable of a wide perjury. No system is proof against the abuse of
itself, and no court is proof against organised perjur‘

v >
correspondence between the Secretary of State The alternative system recommended by Mr.Bentley,

and the Govermor which left no doubt es to the wnich évident)y attracts the Commismion, is one which,

interpretation which was to be put upon the in the view of many peopfe, would result in moTe

words, and we are told that the Chaitdan of the innoaent pecple be;ng convicted than under the
Commission was aware of the co;'tespondencs. existing system, and"'wou;d., @s far as | can gather

I am constrained therefore to agreevﬁit}:‘ the ¢ crom the view of Mr .Bentley ‘and the Commission, \
Governor that the Commission has deli,beraﬂelv { probably result in the convictlion in this case of the
gone outside its terms of refereqng:e. T always - Nandi, a uhough *r‘.is‘ ﬂmlod by “~ police that they

have not sufficlient evidence to put M&A&L&h‘hﬁ

in memoranda w!.ich were lrr'elev,ant and -outside n)trial.

the suybject matter ol the enquiry. . Th‘ 4 Who ; The Magistrate, upon the evidence vefore him

¥
1

prepared the case for the Commission wex'ekr,ot in this case, could not, in my view, have done \
concerned with the system. _The Attorney Genersl
g

414 not direct attention to it. There w23 no

anything bat commit the accused for trial, and,
despite the uni,r.structod comment of the Commission

proper waterial before the Commission about it, in paragraph 49, the doty of che Magistrate s simply

ane, ir my view, the Commisslon was not a compebent to see whether ®ere is a prima facie case. It 1s

¥ SAT 1 :
¢ to rnle upon it. For those reasons I m;nk by no means always %o the advantage of an accused

trat publicatién of the report wonld glve a fa}%s. person to raise-his defence in the Magistrate's court.

tmpressida of the position, and would also, O‘hth’ % P L There was ;'\lm‘evidﬁnco before the High

tace of it; pre-judge the véi‘y,l‘!attqr which‘_;tl cout to justify conviction: ,‘qdood,f" there was

might be necessary to refer to a,rsother Commission.
It is au ve,ry \mroriwmg\a, but X f‘;g.x»
that BF. umeu,, the ‘Chief. ﬂaw.v{g Cammissioner, uith

N, ' g audcneo that J.a so].dau to ]u Mnd in a -urdor case -

an eye witness. Aored " Lt !
L o A pathetic picture is dramn of ﬁ‘vqa\lq nt‘
very definite views about native; .ﬁ&;.nisﬁration,,
been too much far If.lamu,f the, m}taw 1
ubﬂlhﬁiuner, '!.th llmlud WN referuce.

:. % ' dock, ignorant and bewildered, but the same 41 feulty

S obtains here, and A0 myuneducaced person !.n a dock,

; ’* .1‘3_"‘ p*, a trill pust seem a most.)

The Cogaission auud zmm f!‘ﬂ artiﬁﬂ‘r ;

e BT G



the Judge and Prosecuting Counsel.

Wherever in this report the Commission

havé departed from their duty in order to arra,l

the system, they give what I thimk to be an unfair

picéure, but what is certainly not a picture which

should be given to the world as a result of an

jnvestigation which was not directed to ?hat issue

at all.
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Governor can do 1t. But

" oty whole 1 Themk t wou.

menddt ion.

(1 wm not sure how a Commlssiru which
would copcern itselt with more.thun one nav'l .. rican

Jerritory can ue constituted: | resumably no one

4t the moment.)

Crit.eisms of procedure and Sugresilons

tof foditication ~f procegdure should be reviewed

ip conpection wi'h the wider enmiry, f{ef.ar.cuerts-
Tray's memorandin at '3'} wre o acliop peed now

be d iracyed?
S 1 1 A" o1 . . -
2 ublig el ez

The appeints v ot -iurlie Nefender

surpested by Sir Jobort Taa Ltor is sald ¢ € urler

@opsidteretion. I thou tewan rat that thie poaooht
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&

-
6." Comppengation.
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éﬁ&@gruph £ of the sespalch oo ~gruri: Sng mulives.
{or each monkh of

euatody hardly seem‘adeiiate, wnd, af ter spga.ing to
Mr. suche, ! wolild suggest the lump sum of 5 to
each, to og Isstel in gultibie nstulments turough the
sdministrhtion. ot first-l cather .aked
suprestion of dite evemptton fromw hut or poll tax,

but this is no! so sigple as it sounds, ut yrcbumub}y
|

«
\he . ur nutived veing Bagishu come from g}fur‘;du‘un&, ‘r‘

a2
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on the whole 1l seems better pow te cive larpes™ .

¥ . lump
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lump sums &8 proPosed above, and ‘leave it at th’,
;b(b) he recommendut1on of £150 for lr.3entley

should be, approﬁed but we.ghould say Lhatxh is

aussumed that this sntt will in fact cover all £1s

sxnenses epd will be acceptable-to him?
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Owt) Livg Tl inlé sifde
-4 7. fublige
“5‘_ . ll;gm‘u‘.ﬁa.. it fegurt aL evidence
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y

"

BN uiry cun tew pl'ur.ec.

L ugweat £ stk T‘wc overngf should be
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uonsultatlon vnth the Secretary of State:- _lhe,
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x'* “e a,ctmn taken by th 40Ve‘rnwenx uvwon those @
unomga Bhould be dutaued at the sume‘-‘t\me the
fovernor sh')uld;,dnmunce that & is proposed Lo
institote m furthes enauiry Acto the b le ~aes! L0
¢ the adminisirat or ol crminal justice
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; Mz, Freegt J )
“aat e ‘ MrvBushe wheh he goc&‘ to East Mrica,
/ proposes“to take with him from these papers
lwo&k‘(a.‘ " the followdng : - Appendices nAn, "B", "cr and
; _‘4_’//5 _ vDv, together with the Report of the Commissioﬁ
% _// - of Enquiry. He therefore suegzests :ha.t; the _: / K

Government of Kenya be reauested to forward, by

tre carliest possible mail, duplicates of the, =

! ,hove DEpers, Por uo..s;ible re:sk’nce 1n m:e we
v y e

s, 4 *
Departuenh = st i -

Vashell
/:?7 //t/3 & ]
perﬂ‘PﬁD Wl ﬂhﬂﬂ’*

DR aun#igﬂw ‘ -‘-

|, gl aths s K.L
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proposes to take with him from these papers

o ) W
7!“ J‘ i the followdng : - Appendices "A", "B", "Cn" ﬂnﬂ..

npt, together with the Heport of the Com{sslun

/ J
% / of Enquiry. He tharefore snz.ests that the
» “ ; =
I Government of Kenya ce reiuested to forward, hy
! w

: the earliest ros-ible mail, duplacates cf the
3 above papers, OI t:\;fsgilgle'rt-efefam:é in the

Department

928.1.38.
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GOVERNMENT HOUSE,
NAIROBI,
1 KENYA

/2 September, 1932,

Al
KENYA
No. s
@ sir,
;: With reference to Iord Passfield" ‘s
\ S c,onrmop&al dcspatoh of the 7th August I bave the

e et e e e

Oammhsi&n.u of Polibé; ;
z. T agree gwoxnlly 'iﬂl c.ptdn“f ﬁ
Spmar s view af lir. Ridgway' '8 oqﬁuﬂg and, havipg takon
into cmmmticn the tadt or his. hng mml;l et the- ’_5
time and his good !ecoﬁ both beters ‘and nrtn the :
oceurrence, I Qansidemd it surriount that an cxp.neuinnv

oI ny severe d13p1oaaure should be convefed to this
ortieer.

3. [ regret that the nedessity of vE
furpishing yew with a record of this enquiry was

previously overl eoked, foow 3

I have “the hbnou; to be,
Sir,

3 S%& (ﬁl‘ﬁ' «8.,!.5. ,!.[‘ iy
ROVNRE S ¥ &

< 5
vt R
EN DR
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GOVERNMENT HOUSE
NAIROBI

i.

/0" September, 1932.

KENYA

Sir,

With reference to mrd Pagsfield s

)
Conf‘idmtial despatch of the 7th A.ue,ust I havg the

%

honodr . t’o t:ansmu 16, you, 1or yeur nronntion 8 copy’
ot the reootd of the departmental enqn.iryq-iung from :
the Report of tha Cemmission appomtod to: cnquue rntu Wc
the ecircumstences surroudiyg the trial fer nudo’raof .
certain Bagishu qmployld by ¥rs Oswald Bn"l,'y, ‘tcg‘aﬁiu i
with & mémorsndum: by’ Capdain R.G. Bi Spicet;’ [50., them :
Gonnd ssibnes of Polifs.
2¢ ‘ T agroe generally Iith Captnin
opicer s’ view af M. mdgla.y s copduct and, havipg taken
into comidmtion the tact or his being nnwell at the
time and hig good ‘rocord both betere and after the
oconrrence, I oﬁusidemd it su;’tiaiont that an expression
B my severe disp]easux:e should be conveyed to this
ortieer.
3. 1 regret tnhat the neoessity ot
turnishing yew with a record of this enquiry was
previously overl coked. ;

1 have “the homour to be,

Sir,

Your most obedlent le servant, ..

/

g -xyigumr-amrﬁ
Ennom

o
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QO TDRT AL, L Ty, 193,

The Hon 'ble
L J . s The cuﬁn becretary,

N
, 3 Mh unranoa to your la;tor o, S[A.JGL.
] m./mvy; of 505» April m»mmr to my letter P.30/
v °}5Mb9/28 of st h.v. parsgrapﬂ% I nevo ‘the: hnndnr,."’_
= ~to state that- L. acmducted this unquiry vith regard. tq

w1 T up, 1.R.T. RIGENAY, Assistant Camerihtentent-of Poliogs:
. yestemday, Nay 6th. Assistant isspectér J)ala\nq 160

g : in attendance. i &
o "45‘ : , .2, I bog to submit & copy of tho \nqui »

#hich I held in question and snswer form. ° . ;

3. “As will be seenm kr. Ridgway mnkl.v S

admits that he reiled to give the oese his imudiata,
close personal supervision and diroot.ionms hq knew. very
well it wes his duty to do.

o 4y hpart Irom ganqril detail ;'suhq‘it_ t-hu

is the whole crux of the case as rar as ir, Rﬂ:dguy is

b

cencgrned, who definitely tailed, whish he¢ frankly
aduits, to wsintain this elose porsonal supervisions, am
although there are derinitely mitigating circumstances:

-

am of opinion this wes undoubtedly 1n many ways ',;'m

lugoly responsible for the Polide irf nrtt.ios and 'y
xMog procsdure that werg bmuuhz tp 11}}& n‘fc
ad rroacll of stbsequent 1“";1‘.&)&8 7

.\? ; g . 'ﬂ«k"-.’ 'yt - /5.




RS veryJell in this ¥orce, and'1 su‘bnt Wovi\l\ on%iu

of misconduot and epmndatiqn as apparhg\ ln his

A
FN A Regﬂri 0I uervik:o ﬁl ordar that ym sttisry :ourul
‘ Cod / 4‘“

=4

Y VO

e i ) ﬁs;ot ‘ho’l
e e Ty € P mﬂ‘éﬁf%‘ e

Hachakes .11 1/50
6. I would - rurther pam. o(m. tmt 1: 13 e
ract that Mr/ Ridgway wes not well st-the time md also

was 10 my eeértain knomledge c{:ncentrnting o tno
prevontion and de!&eotion of stock thefts in his disttrict.)‘
. . oy " lr. Ridgway is now wuﬂgtut Suportn-

X . | Poua on tho 4P annnun; or'hu h;m




8, ) ' 1 beg to suggest thu'ofox‘c that lr,.RidBvu

be- avarded a severe cbnaure tor his nogleot or duty - 5
and hic xlilnn to have givan the oasq nnder review
; 5d” close personal Qq:porv;sion

msianud Ruk I’Imk it rm:t “to point out 1m£~‘ :
smh dn entry ip his Servtoo Shnt must possibl.y aifgct
1n the Tuture hﬁpmmtiﬁn end possibly his pension.

{ . on the other habd T would state thn 1 cmsidar that

My. ludguy has made a most runx and manly sdmission

of his faults snd parsonnlly. ns Conissioner or Polico,
! I have vary mach® apprq;}nt’d 'nthrul and frank
manne ¥y in which he has conducted himself in so rer as

P - this enquiry is concerned. S .

R.G.B. Spicer. 4
COMMISSIONER O POLICE.
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A =
Q' 4
Present:
® Captain G. Pritchard Brown, Starr Orficer.
Letter Ho.S/A.JCL. 4/1/1 of 30th April;
.5)1 Hongb 16 tg/)go ongol Secretuy
read over to lr Rid, gny., .
'] ’_'s»-
ﬂ””‘“’” ;o Mo $ ~ '
‘gﬁe =
Bs!m
- i.’ '!~ . In viuo&th.notth 8 casg was Qne ou
. ¢ murder and oc :m%liuo MStriut Kitalej
of which were in urq E rtionlerly tnet
the 1nveststiou was ob tale Police
. Statl is jmsediate mu uous to your own
) f;’ﬁ&" rs, should yeu § ven the case your:
' : imn te, elose pe . sn‘porvis on-and direotiont
* Sl W Ay iu.‘sir, I pdmit that. \ i
R TR WA ™ you o 1b1¢t0mnscmﬂss‘1ni‘
- 2, Q-‘ of P%iog":: ﬁ"uturs af invosuytiog hold,x d
g W "W your Dis ; x
T ,I,s gin \ T
3 Ry R . p| mrz sérious 1nts or
‘ 0 adire ¢on
o R :ﬁma
' o ¥ e g’
s t.? n
‘ ing M(
s il
%&( pn the. 1;&%%2& PN e day
o b3 nso was, Top
: Aﬁ' fn& ‘ '&p Inc 411 ip bed. R 1;.5
@., pio 0 .n to the, scene of the qrwon the =)

¥ L ‘1 L %
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A.

&

Wee you met by -Asst. Insgector Dalo?

Asst. In getor Dale had returned on the anning
of the 14th April and had re orted.: ibo rough
of the ‘case to me; and I too - Asst. gect Dale -nh
me to the scene on t next day, e.g. °§

ATo you aware that w and Pglice Standing
Orders direct ‘thgt a g st inrormation report
iiolice rorn P.16) mu tfbe sent t% the Magistrate
mmediatel er. s, reported to iou ‘as having'
been commi ted Iithiﬁ xqg; judvsdiot /

1 h&
I:g x ‘v't: .o‘d" ‘ '~ ﬁ:’%e%.i ‘n;ﬁs:QEh:egort
" oy e

. o Restl '

o "

IQ,H
‘28!

%16 -had bben
8 , ing :!mt a1 opas tion
é‘ hat tirst 1nrom°§m
:ﬁ’l roreport,
you oqlain - tho détention or aocusad ?.
tale ~

gc:h ;fa?'fﬁ,ffiv ’ﬁ 12; in Sioglist & ino t -
T magmeriegj 13»&3 3%} B tj@h}nﬁ.ﬁ \
_‘ ; i d

Yns L '1 ‘o aantt Th4

¢ . A Y g
you'awarg that o‘lico Orders were n rried’of
fhﬂut ge subsgsal:nt remard to Pnlimw r“ t 3t
notitied to the Comni ggnnor of Police as psgq rod

by Pollea Orders 17/1 para 3?
Yos, I aq,mn that. :

s 4% c X N, % i A T




% .

With Pegard .to the detention 1llegslly of scoused

Q-
Nos. 3 ent L ou tlle same murder:charga without remand
R e M
lige custody hout. siniler no don as in
. p%o‘égi&gg% 0 tgwbohmi;sionut dzq;o ice, @ you
~is  admit“ihat th s}pnt rely wrong and cantyrary fo
Orders? g ce o ;
5. ¥as, Tdo aduit 4haty bat I submit. that tho necessary

ection was taken end that a remand wes -rormally
obtained, put as I have sald beiors, the inadequate
supeTvision of the psge tile, which I admit is not
ablie tg prove wmét L @ stated, is responsible.

% Le iu«; agnit trat ¢ Mendi suspgcts wers detained in
polics custedy rrow the 17.4.28 to 1.5.28 without
remend and thereMfre illegally?

4. Yes, I agmit that, The, wers detained in Folice
ou::.fody in order that thgy snould be kept separate
rron the Magishu econsed. Unrortumatel{ owing to
peglect, for which I adeept responsibility, the Polics
Gase rile and the Qecurrence Book do not contain
relative progr or the ract that ~ 'ad obtained
ermission {0 remand thess susp.c n Police custoay
rom the Mggistrate. I swear on ouch that 1 aid obtain
‘Mafistrate § permission to remand thess suspects in
Poliece custedy, but owing to what I consider to be
8 raulty systém, remand warrants in such cases gre
selurned to Court on the expiration of the puriod ror
which seeh premandess are in Pulice custody, and are
moré orten than not destroyea instantly Ly tke Zourt.
1t the Pollece #ile had retainsu s copy of these
warrants, I shoald have been able to establicsh derinite
proot of what T allege tc e trus on my :olemn oath.

Assl.“ngpsclor Lgls resent,

Asst.Ipspeator bale heving ued Ul iruvious quustion
and auswer read over to hia tatus;-

"To the beat of wy wewory and Kuowlo..c whef sr,
hidgwey,hag stated is correct. 1 was not with hiw at
the timg wher hé sde tune s1ilication for thLy romand
ol these gwo bandd su-pects, but il would have
fmpedislel, vccurred &l ther to him or to me 1: s remand
warraot hel not been dp the Police otatign that we
wory desling with them io au ontirely illegel menner,
pbut it is obvious thet had théSe rewend nfuntt oot - '

gl in possgssion 01 the Polioce we shoyld' not have &
’; otsinsd thesé wen in olice mistod; .Y,
N aA

N

g 5 0w “ ¥

Q" Are you aWere Of the inct tust s ASsf.Sapd.of Policd

in tharye ol nitale you srv ip supreme charge oI the
Districl leedquartsrs, barracks and lines?

\ -

A, Ygs 3ir, | am.




Q-

N

4.

AT® you gwar% that Police Uonstablaé under your
command were ¢anvicted magisterially and wi in the

¥orce el ithneabs and violence to the witnesses in

this case, such ettions having teken place within the
lines which are airgctly under your comwand?

‘I was not aware¢ that anything o1 the sort had occurred

pefors 1 left the bistrict when I ppoceeded on leave.
Tt is, I submit, Tmpossible for an vrricer i/c¢ Poliocs,
unless he lives in ghe'tfnes himselr, to guarantoe
ihat sugh oecufrencés ao not vcour desp¥te tho closest
supervision. .Jthe 'O1ficer i/c has, I gobmit. to trust
his Sergeant Mpjol. . J

Do you not egree that remends to Police custody upder
wny circumstances lead to ajguse und are a most-danger-
ous procedure trom & viewpoint ot Police organisation?

I do egree, and in my ruture work I propose to gliminate
such remands entirely #rom my procedurs.

Do you gdmit that in the light of the exgdrience of
this oese and =11 that has srisen trom it you failed to
keep a really close grip on the Police conduct and
general investigation a¥ the case under review which
{01 pow realise snould be much more close, much more
horough anc much wore perscnsl as far &< you are
concerned?

[ do admit that, but ] ask you as my Commissioner to
tske the tollowing into considsration:-

In the rirst place on the day the murder was
roported I was %11 in bed with rever. Although not rit
the rollowin% day 1 visited the scene of c rime, from
there [ carried on and visited dount Elgon to obtain
the serviees of an ex-Police tracker, but having put
Asst.inspector Lale on what I considersd to be %ha
right lines of investigetion, [ trusted this Non-
Compissioned Orticer more than I should have done.

The points reised, I adni%;‘%gs,éaused by the
Case Kile not being correctl{ writ¥en up, which I agsin
trusted Asst,Inspector Dale to perform,

I do realise that serious ,sggﬁos have: becn made
in the recording or the necessery details in this

.case, anl T do regret very much that I did not. give

is case rar strfoter and more personal superyl:ion
then 1 aid.

slivhougs I do not wion tu lsbour the peint i woul
Like to 0e allowed to wention twat at this peria
was very much concsrned with stock therl cases auc e
vaying these very great attention, and therefors .
adadtfedly leit the control of this murder ocase
watmu el top much in the hanus of Asst.inuyecior
mle.

snyiiiry end:
K.o.z. opleer.

COEnISS{UNER OF POLICE.




Siz 1. ShucMh.
Permi. US. of 5.

Larly, US. of S.

Secretary of Siate,

) aespablh o' the Tth Luslst, (U771

DOXNING STRLET,

{o huzusly 15

i
have, etc., to relfer to 'd&ra

; ¥ o e
ot Lord ‘awSefield's ¢ .niident wl!

a1 o Lhe enort i€
1S t rted grau:r !
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ant Kevya Legslatice Cowncd

MOV ANSWERS S TO - QUESTIONS.

Mot MURDY Report or Comission oo Inguiry..”
e Hove | O°8#  asked ) :
‘ b Mhen W Mo Mgt o) ihe Comssion oF
T AR Wb Afider il paesented
Codrunent ! % C 3 -
%
20 What 8§t explination of the detay in cvady
- Kegort pbitieang
{egort i o’ ¥ 5

xpected

When oy plication )

g Moy T ATiorsEy GENERAL (Mg, A DA, I | Y

Macs gt bt Che Repoft of - the A omission of L0
Inquyy e the Bagidii Mtpdes 'ln‘ul mas presanted to o
G fetuieny ut Fhe end of Nof L1040, P

¢ Phe Ldpont s sinee been mulev’..qm-l-len on’ by Gov- .
erment m cen<eitagion with the b“nhu\ of Btate. - ! §

20 Wge 4 cunlimsion s terms of referduce werg ¢

U To @nguice g the CirconistancesAnowhich Yo e i
S Maibe - Oboto, Mmm,. 578 Wideiwa. Matanda ©
<o Wanduks and Raa > ﬂ‘tmq’~\\ere Coed
with e g urdes of e }mvuw- e m‘tg. /
Apni 1w the conduet of “the police officors
. who, were charged, witl the aybstigation of the
inder wid fie preyamion of the gAse against e
foun acuged and 1o réport whether any of the safd %
folice oficers were gilly of gomdic ple\l(hﬂ.ll to -
the projres 1dnum~tmug-n af e i
€0 KA enguire = Hu wnkg‘( of tbg Jew offieers wf
‘ “cthe Crown m ll‘().o‘u‘ Qo{Jh trigl, their
o presentafion of Un g before”the Bupreme Court, #
wod the” Conut ‘of Appeat for asferu Affca, and ’
vtherwise et prosecutjongol the fonr men above. P
’ T awnuoped  and o ®port l.m.n in any respecti
4 ihe waduet o an of me n; 1w desersing
ol cowame or in .w ™ o\ux with the:
. nmumm of U\e ol mn md me «hm they nw«
o she pybhic ]

o o wegards 1 g.a st 1 xu if reteyvuce the «unqui.&qn Py 7 Q]
fonnd iat eertule of the Officers can caped o the N
preiin I HeTY gy and lh- muhurl of the case were guifty b
of e n‘rqnhmuen and (hat |n-um\t and witnesses wepe S
mtnudated agd ll-treated by native Lolice rebultuye in false 40
evidente being aven 1 Conrt wod the aceused hewg con S S,
witted for tout op o ehhuge of viurder  Moregyer, the Cow. 40 A
misswn found Hilt the \sastiut Inspecty who comucted the . !

4
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. i A = i
* T ‘nmmld f)ﬁgal '9“’5?“‘, & p N g * 4,' At ibe uu‘m-d enqmr\ held by the' Commn
"‘f."“ tal 3 ugpeyor. aneal. 5 . R A G nane;'nf Police it wag’ glepf.ﬂ\gt the Assistant Superintendent
g Mool e * of Police ‘a¢ Kitale Hig W tegive the conduct of the case
N0 b Rl B Lz, ¢ the - petsoxial supe iad. ecpion required of huu by
FWe ponute- of the ting, Of b 28th Awgusty }901 ) ) Poljee, Orders and uaevth c) Wns awarded by the Gov-

1 woay, confirioed P p: < ‘u(w o ﬁx oﬂ\uéﬂ ,(*a;ulpd

PAPERR LAY § -vm}: IPABTE L : enquu-\ IQ e *uérviog Mr the comdugt of he

~

L1th Septrmber, ’I'ﬂ 481 »5’

E ugun:y was deserving of censure 1 regard to his failure
¥ with 'essential provisions of the law n regard to
t of, Hmh enquiries, his failure to preserve #n
es.mmul exh}\m i the case in order to allow of 'analytical
Bknmmatiw Y[(!“h'h unlawful detention of suspects

FRIDAY. b SEPTEMBER, 11 S
past v

e Comnetl assembled at-11 a.n at fhe \Iemm‘ r’l Hall,

Lo Qhe yetond term of reference, the Comumis-

Najrol i Friday the 1igh September, 41, His v Y

TENOY GOVERNGR  ( BRIGADIRR-GENERAL  SiR  JO) ,(, i¥§ 3 3 Sm’ ted the Law Officrs of the Crown

sArgusiusgBimyr. KOM G, K BE, (B, presi R : b ok tilrognduct of thiecase,
4 iy ) o - 3. 'lhe findir ol the Coulfnission were subséquently
His EXefllen: v opfined the ,( e ¥ f“tl’ Proyeriy f & <- reviewed by the (v\f:emor in Comnell where the apmx?m Was
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Pending ~¢his “furthe:
Becretary of State;
ndt he desirable 4’
wil!, however, bep
the repnn of the

Taeg Hox, T T, WM Yaur ,x(ellem,y xmsm-' out
ol that wnswar, m.ﬁl% whether i{ is Government's inten-
tion to get on with 'Manmrv in the munadmh
futare and to hwp" y

Th HON. Ph Amwﬁfunymh. 1 would anl repeaz,
what ocbury i Uie fast_paragraph but one of:this very
lengthy seswer, that™" (Gov nt is in mmmumu\\km with 5
the Secretary of State for'Hig Calonies and with the Govern-
wents of Uglnds and the Tnnganuku Territory in regnrd*o
itus further mqb{xy I ihe co-operation which is g0 essential -
i 4 matter “stich s thje is undertaken by the adjacent
rerritaties thera wilk bé nio avoidable delays, Sir.

S

Tue H. *. O'8HEA : Arising out of that answer,
Your Exullem\ m view of the fact that the scope of the
enquiry has now been extended to two other territories, may
| usk that every possible effort will be made by Govermment
1o hasten the conclysion of their negotiations to that end?

A

His FEXCELLRNQY : 1 can give the hon. Member “that
wsaurance. | am as anxious as the hon. Member to see that
it <hould be carrigd out as quickly.as possible.

Arnioin Cranks.
ox. F. A. BemrsTeR asked :—
* Aye thére any Africane employed: as clerks in

% ¢ Service who are on the same scale of sallry ]
and eMplunients as are attached to the non n .
Clerical Btafl as set out on page 4 of the Draft Bstimates,

19327 , how many?" 3

OTING (OLONIAL BECRETARY . There are
African clerks in the Service who ave
m force for the Asian Clerical Staff

Tue Hon
twenty four Atab an
serving under the-teg

JELAMEBE : On a point of onder,

. three qugstions to the Clerk
of Counetl which would take i Tigutes. the hon. Member
t answer und | alfe nither .uplgg® that they are not on the
Order of the Day 7

'ur R

Tar H.m Y1 HE AnﬂNu (o‘m
Faxcellency, I think the unsvt*? th
w at rather almrldolug o iy, b
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1o hasten the conclusion of then negotintions to that end?

His P(CWM 1 can give the hon Mewber that
assurance, | am as soxious as the hon Member to see that
1 -hould bLe carried out™as quckly as possible
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, how many ?'

OTING ( OLONIAL BRCRETARY  There are
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MEMORANDUM ,

The facts of this case are, very briefly, '

.

The boay of a murdered man was found burud

i

in =ud on the farm of a Mr.Bentlsy. Four of Mr. Bentley's) .

employees (Bfi{sm) were charged with the. crm, en-a.tm
e

¥

for trial, tried by Mr.Justice Supheu. found guilty, “ ¥
sentencdde 1o death. Subsequentiy, li.&utlav retyrned tgr“
England, and as a reésult of enqﬂitlu and efforts made' w
him, the four men were acquitted witheut the Abhnco bo.!ak

called ypon a® n‘triul “~dered by the Gourt ar Aml for
Bast Africa.

as feollows:-

A Commission was appointed ':n enqiire u:m;“.f“"
the matter, and the juestion at issue how concérns Yhe setion
tc be ftaken as a result of their report.

. The ocutstanding disclosures are -

(1) The evidence against the accused consisted
mainly of the tgstimony-of a man naped Busiku, a woman of
defective intellect m-pd Wenge, who 1s the wife of one of tﬁ
acoused, end a child, Nandutu, aged five ypars, At the triel
before Mr Jﬁln Stephens the two lagt-mentioned Nﬁm to
give the, -uo evidence as they gave before the lnéututq‘
and it now transpires that the testimony of all Wn was

q&u.h false and the outcome of ih-,att and ul-h"ihlat
: ¥

mnt. Mror. N lﬂt\ﬁ’l& &rm: efhef‘

(r’} .o The polla from the first had .vidmt_
poiniing to the guilt of two other men (nnu), and Lhuo
men were arrested, but subsequently rolonr 'l‘b.y
evidence against them comnsisted of

. (a)



B s

of

Wc’,p Mm (a) ”or.ﬂ- pelice ofawy, gy Fa) neld an inquest, as .

4 henuh; to one of th.l " Thp bleod was washed off in th.
Fain Wﬂh mﬂluﬂnct of Agsistamt Inspector Dale, 'ho‘
nﬁ tp nhr‘- of the case. It sppears, bowever, thet 1t u

G

mmay :).t the injuries. to the M m=an were tnfuem rﬁh

¢+ im evidence except at an imquest.

(v - The fdet that ‘%. floor of the same hut hag
rocmm blu re-covered. o

(e) The fuet thAt the owner of tha bdt’ '¥as on m»
terms vnh the deseased, apd that the latter natt qxpnénq eu
intention of vipiting the former on the day df the erimél °

(d) The reluctance of oné of t‘o Randi to ‘ d
approach the body of the murdered man &t an fidentification :
parade" neld for the purpose of idmtirym it

(e) The-extension of tracks which formed pu"z of
the evidence against the aceused beyond their huts towards the
ln; oecugied by tbe Nandi. )

5 The points (a), (b) and (e) were never
-enﬁe.d-ln the proceedings, and (e) was brought out omdy
at ﬂn trial, and them appargntly not with emphasis or detail.
Tl‘ latter part &f (c) would, of coursc, not be sdmissibdle
® »-fm-’\

) (&) , Assictant ln'poctor Dale Talléd to send/&

report @ of the ease in sccondance: with hls w-mvbuum w
the mumeo ‘topk no dteps to obtals . The ngtamtq

P A N
”‘L‘M 7..."92_4. ’“G-*:"«hx
iciunﬁa-wum §he on their |
0 . satigfasctory

. In this

sgording the eating of a cockerel
or (said to be a customary rite

m‘fgﬂ
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u\‘dsfuctm The Mtorncy {
of his Mti'u the report, thHt if
the défence to dispruve the .u,n eusih man m nas
tted the wofda "after the custom had been’ \provedn, 1’
tfod 1¢ 4iffiodls to underspand this contention. :

i
A

!n doubt the rost gnu of the trouble ua

the goisuct of CYe native police, 1o consesMence of ¥hose
intimidation three p,mns oo-s:sq perjury . oub the runﬂ’
of that comnduct llgh'c have been uo&dl‘, M the matters
which appear ‘W ne: to ecall for consideration i.n this \
comnection are s follows:- a ¥

(a) Assiatany Ingpector Bies  The ep-mm- rinds
fault with tge Assistant Inspector on cug- “grounds; S8t out
on page 17 of the report. - In ﬁduwn, there is m questi

‘whether he shonld have brought ut bafore the miltg-tc the

talle which pointed to the guilt of the two Nepei. The
Prouention should put @s all the facts béfore the: fery (the
peport. of R.v.Guerin in the attached coﬁ of 'lﬂe Tinn' of
June 10th, 1981, is interesting im tu.u upoction) It 1s
dirficult to say how far that priaciple hgs to be carried..
The Attorney-General maintained klt" the enquiry. that eidence
implicatipg olner persons would not have been relevant in a
prosecution of the four Bagistm, and simce this i{s arguable
in rel;tion to points (=), (b) and (c) mentioned in
paragraph (2). above, 1t 1o difficult\w blame the Assistant
Inspector . ’.\'m;'t’nre, however, othiq" facts ip favour

of the sgcused wnich were not, and certainly might have \bae‘rn,

mentioned hefore the Maglstratle (see paragraph 27 on the nin
page
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page of Aprendix 8). On ¢he other hand, the Asslstanc

Inspéctor mentlanld at the trial that one of the accuso@

was, at the time Aor his arrest, wnring a vest stained vtth

blood, whe;egs the blood, which was never analysed, appears

to bave been the blood of an animal. In short, my own

impression is that he wes actuated by sone,perhaps unconseiou

bias. ¥
Assistant Inspector Dale stated in his

evidence before the CommisfGp that it is the practice to

gquestion persons arrested on suspicilon. This, however, 18

pot the authorised procedure (see enclosure H. to the comment

on tne report of the Commissioner of Folice.)

(p) The Maglstrate:
for Mr.Gillespie tu nave askeJ for the police report, which

I think it wo ave been wilser

ought to have been furnished to him.

\

It is difficult to tell from reading the
er manasom

papers whether ¥r.Rentley's criticism of the Luultﬂ!ﬂ!b given

to Mr.Dsle to cross-examine his own witnesses 1s Justified,
fut I am inclined to think that it 1is.
(¢) e Fwo hoes,

Welige were produced in evidence,

Che property of the accused and
and the presence of mud on
them corresponding with that in which the deceased was found,

(As a

vy the fact that

was brought out for the first time at the trial.

mat ter of fact, the mud was accounted for

Lne hoes were nsed for disinterring thn‘quy.) S0 also was

the fact that the vest of one’ of the accused was blood-stal

Mr.Bentley complains of thls, 329 if no notiee of the new
evidence yas ziven tc the defence berggottha'trial, it should

;have boen, omAf thiere As no e to phut‘@ffaei in Kepya, .
o 343 :

should not omne be 1ntrgluuo*? Lo ma "'*‘uu

u,_wﬁ-mh Toe conduct of the defence

at, the trial hefore Mr.Justice Stephens ne,& %rortxmately




to h;Qp been badly conducted, and comménts are made in the
report on the system of nllooqm.m Jr Coéunsel. The
vA*Tomey-Gomal states that Comnsel are briefed in
#otatigngbut T do not think thet a rota sheuld be stﬂcﬂ.y
adhered to in the case of a capital charge,
Counsel mare, as 1s frequently the case in
England, briefed Just berore"‘;he trial. I suggest, however,
that the accused should lze represented from the. first ﬁ)at
1ea!tv,“a capital charge, h’;"someone capable of acting as both

Counsel and Solicitor - one who 1s capable and willing to

make hils own enquiries and collect his own evidence. A

oAbt
sipilar suggestion has already been mad and is referred to

in the preceding minutes.
{e) Svstew of investigation by a Magistrate: I also
suggest that the following reforms might be considered: -
| (1) whether the Magistrate should always see the
police diary; and
| (2) whether an inguest should be compulsory in ocertain
| , cases as 1t 1is in England (see section 1 of the Coroners Act,
1887.)
/ These no doubt are questions which should
\ awalt the report of th; further Commission which 1t s .
| proposed to set ;.1p to onﬁulre Lntorthe whole system. It
1e add thatm c,‘onminu\cw ‘Ghe existing system ﬁﬁe
Commission went beyoni the terms of reference set out on
»page 1 o7 the report, i ‘eel, however, :b:xf. it 1is by no i*
- meany alear how ‘fn‘» they did so. The words "to emquire

#

o th.\‘ the cdreumstances in which {‘“3 men were ch&l‘s” m i

(he murder" are ceapsb.e of belng inggrpreted very narrowly i
' |
ar very widely. )

* m_w For this reason 1 feel some
difficulty in rfegard to “he quegtigu of pubdication, since
- (\ "/ I3

A ) a
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/ mm publismd at the ssme ‘time as ﬂu upm, mangm
no doubt it will naut be nurly,po widely rm, ud thst
‘W appointment of the new Ceumission of Mnlry l;npm b.
r amounced simaltanecusly s, : P ;"1
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“

' Aﬁuh‘e&tvu‘.l; u8. #PnLLey xaade turther ropr,

The terms orm‘im}.ly pxﬂppg‘d hg the

T ¥ @olonial Fovammnt marely aaﬁf,hs Cormiesron to

5 _':re"orL on_ the },"cput‘ tion andconduat of the

casp Uy the ¢ lu.,r 5 )‘
©.a8 a result of cmanm‘nts by Hp. Pentley

of obstmctmr_ By the Attorney “eperul's

Dapurtment it wue decided to ‘Txtémi the terms

of seference tu ncludé the vanddct 'of the Law

Of ficers. ‘

The %overncr inter propus. . Lo hdd g farther,
tecm-of réfercnce, t.e. uhether nny@ﬁlnp deeurred
durips vhe court jroceedings whi woh would tend to

) . system
show thut the exist.ns ‘udiciel . of'the (,oluny
18 in wdy wuy meswituble ! r tna trial of
nativds.

Yhis adaition wat not approved by the
ecretart 5% 3tule for tie ."bu:qu f:iveln belay. -

L A.\Avtrw__&gLM
10 Hallve CaAges.

ar. %entliey expressed the vibw that the ‘»
whole gachinery of wdm nistrstion *enuired -
reviston, and the _ecretary of tate aikad thl,“\‘ :

"cnumar for his obsegbirt ions on_this po’mt.

yus, and, te fuet, Baid tha} 1?*&! f.he» whol
system of administration rather | fﬂﬂ condu
0"@purhcumr sase which he ‘mﬁﬁed f‘& raj
.!‘he Secretary of Ttate 'r"lwnﬁated this to the

cvernor and said he thourht it most desiruble

that
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L5875/ 30
No6.20.

Lie ac

-\Wl\','-“» larre.ly the * vern
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that every lutitude should be given

by the Commission of enquiry and ever. though

v T | £ gt
tne terms of reference do ‘not cover & repér

1 stratiep of crunmul junmct

be a.lowed to ma?e um; sma4emert tha:

‘N make ang thai é full note af his evidence

shouln

an avueilable for future use.

%

to dr.3ectley

he should

ot tuken so Mat it cun beput “n record

The Uecretary

- .
State avied Lhe"Movernor bo urrunge aceordinely.

In réplv the

that €hi: was

while the Jovermment wxuld we!

larser "ssue it wa- falL that as (U tirects

etually

“ovarpar expregsed the opinipn

e unnu\ry

ar aptzrelv =epu*ate iggue gnd Vhat

on the”

vganda apd Tensuny %4, the enouiry should

Entud e o
embrace all three Te-r.ti-ies .nd be pcaaaEsziar

uy an indcjendent Cha.rmer :ror outside
lerritories.
ecretary of State

ln rcply the

he entire!; .rreed tua! o

enguiry w u.! v necessgry i! the w.'er

were tn eviewed, Ye thouht that
nquiry into .nie sase might w-ll lead u
enauiry °f wic.r scope, and e prgssed the
su~me8tlion from this pu.r t view ag wel.

trow that of the undesirabiiity of the foverm-

cbstucle

mait uppwxnp to put any
gaid vhat

Baye. no Furthar obj Busxua~.r0v1ch tha .

Speclal fe aral

thhae

ne

the

uoomhryvo! 3&:. was But isf led :Nu his

W ,uni-dmcn Lo the 'ud‘fe

the .nhuuﬂ mmcﬁ’”M Wv

rLSQGnﬂi\ Lity for aoy reflaotxon which

n Nr.Rentley's -
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- "‘nrnCcedinps df the ”omigaéﬁigggﬁﬁﬁplicxt upon
o “he conduct or competendy af the Judgek
. . ,15575}‘30 Later: ‘the Tovernor prooosed to add the
A i further term of reference alreudy referred to
* #1l.e. whether anythine occurred durine the Court
procecd ings which would tend to show that the
gxisting jud.ici:ly?tqefm the Colony is in any way
unsuitable for the trial of natives. The
No..5 3ecretary of ;i}'_uLa, however, replied that it

woui¢ pe undesiruble to add this additional

term ¢’ reierence as thig would practically
include o general enguiry as to the whole system
of inigtration 9. paltive inal justice,

which _duid not be convenlently or

tisfactorily
investipated and reported upon by thiv narticular
ommission. e therefore 'reierred that thé

1ro; .sed term of rofererce stisuld not be in-iuded

but that ar. i*antbv should ve allowed to muke his

Statement, whxcn m’d en to the Report, but
upor which the Zovmiscion would not commert as

not being strictiy within the terms of
€, Jonciusions of tne Jowniss: .

[hese may be summerised

I'hose whicn ¢

reference and

=

(u) T™ose ghich are outside it. ¥

The concliusions under (a) felute

19§ (0 RO A T+ l.ce apft law ofljicers upd
¥a \bege "ne.  wiissigp lound:
parus. .,.‘r‘, (1! ‘hat tie coroumsiynces in whioh the
i “
p . : il - f
ot ¢ oat natYgs wero chBrged wiln murder was mot i

57 58 . ittii.80 Y ey loroe Yoo tne too8sessiur ot e A




Eorca wu‘v gullty of’ grave 1rregulhrx,um~;. and ",

" that the Assistant Inspector is deservmrr of

'

LBDSJIB : .
_’.J}M 2 h‘»“ ',

‘-u(u,),l» Tl&éﬂa nﬁh%m the ccmduct fof the
oa e he‘m thcﬂi concerned‘ desermng o!‘

! 7 oana!gd., o!‘iinconsxstent mﬂ! ;«he i"ﬁa}ff‘ﬁdn‘ E
vleg’alﬂpfofesalon, add Fhe duty ‘which’ 1{5 sisls ik

Sdr

owe to the public. ¥ ‘
As regards (b) the Commission appear to have
gone beyond their forns of reference in recordingf’»
puras. 41-46. (1) BSevere criticism of the Magistrate. A
" 51-53. dagistrate is not o Law Officer, and the ennuiry
was limited {0 the conduct of the Taw Nfiicers,
also, as hae ulready been p.;mt(ed o. he local
1= et Tovernment viewed with apprehension possible
comments on the judiciarv. It muy also be pointed
[ farq 3 2 4s toawsl out the ittorney Gemercl considers that the comaent
on the conduct of the Magistraute in paraerpaph 41 is
unjustiliably strong.
paras.67-70. (11) That there 1s urgent need for revision
of t;he whole system of udmip-istrat.mn_of criminal
) justice us affecting patives. 2
. Here 1t may be poted thdt the
few. ) A ity sttorney f‘reneml ex;’resses the view Lhat wlth the
. . exc‘ptun' f uh650~ la;s:,t fonf pum,‘rrzmhs the report

. Wm/fﬂmlx jpmh)‘nd by tho
i -7

el 1 Ji0ed,
svidence o.u,u'e the Go

posgptm Lhat even h



raised merely as a result of: ;
, (1) the following remark in Par;é?aphf 55:
" ’ uye find in effect that there are seri’ous
A I.qﬂts in the system, both 4g it i‘p framed o
e 4 Y ad itio ;r;terpn“(w:, fv‘g B db ot g}h‘t
We pative; pnltmal Im“
: g ' cbqnag, and d’t ig te thig rathqﬁr than te ;
% "7’ ! o xnhvxdual mscﬁnéﬁ?ﬂwt we attr;bute thev .
3l N8 “ugu!out ed m;scymugs of Jush\ae," fand -
o v : {ia i) iKe s\qg stiq\nﬂ in panaprﬁph 44-50 imd‘
¥ L : P s ;g4 for the bﬁtémd& ;if the sys!uﬁ. £ 0 d

s i, ; Ru’;ther the raismg pf this .«

wider quasnon,vae, it seeusy ‘\lve Leen’
' recognised m mmespondence ganost 1nev1ﬁub},e
4s a z‘eshlt of Yzhe statememt which' Ar.BenLley ’
was to bd ullowed to ‘make; a9d which, it Was agg—
gested shoul&;hauﬂ)qﬂded Lo the, repurt ult‘noug&
15875[50 “the Commission vwre no% zo onmmegt upon. LT A
Tt \nll be sepa howme‘r t no sm:}x smtement
is Ln- fuet Lqpeuded G fyge f%x‘t; uubmxéh hls 2
representutmns are; mcluﬂﬁd‘ {?f thg\xyped T
appe}xd ix Al may alwo bé ”ﬂ“ thal the " A~
Ghairmsn of tha uomixssxon,‘&xpu’lned ‘to (!he » "
: vo " ittorgby f}engx’lywhut 'pr(mpted the wmu@ g} e "'1
" the nmp Pamgtaphﬁ Wi nd moz‘e th.:n th\a’*‘ ",:
" ghat an axamumt iop Of; th;b caae Tert i) tbe

'l

&
=
EN
o,
1

‘ ,jinds ‘of \the co:nmvsxon ® profound fep}.mg
. ) ¢ disquiet and‘ the oonvlchon that the - d’tmg
T ‘"Jumuu ?s‘&m is' nct the Bosy thut apuléx\b e

1

L,V\)

1dehsed io'r-tbe tg-m of nutlves. e

L
£
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action takm W g}wnlﬂ be wpproved ;, znd

(b) what fupther a'&tﬁ ia na(,nﬁbdry.

A .
(i} The MGrnor's view iy that the
engiry revealed no inherenl cefect in the
gysten of udmtnistration or the regulations

governiar the conduet of the yolice Inrce

ang thot st undezirable featur 4= had been
t1gclnsed wgre atl-iCutle’,e not to the syslem
.teel!, ba. 0 the awetine f irdiv.vuals o
irtertrelang rencral anstructlions. he [ ray
alyiser wisy, 6O doubi, Rave CLY e Vo wade
on thig.

eh.].)~ &he oly roc rrepuaarities calling

. for digoplinury act i1 were hels to be those

committed by gx-constible' Hamisi®who has been
‘entcx;ua]’i t’) six months <.l. ror mssaul' . nm a
ntnws and" ox- gongtabie Qkume who was ruduced
"4 11;594(‘0 for asscmﬂw tHe sumne witpess, and

ﬂb;aqueutl" regigned.

, (141)~ Adsiotant Am.peutor Nale has been

{el?m.}}“ -
14 4.t A.wl;mn%muz[y ;s ﬁemp hald
lnto the oase of .esistant lnspnn@ﬂmm' LA




asl . {l. Mugistrate.
The "overpment holds that there 1§ uo
an] 1 d;‘pl—l sround for the stricture on Lhe Mamstrate,
on the exisiing r‘rocedure as reg’ards alloca-v."*
tion oi Counsel. v :

he' Legal adv LW

> ‘?%2%8‘0?

; f 16875/29.
| jewuate defence of, natives
A <har~ed with #erun.‘ _“fences. This surgestion
15875 /30 was pule to the Governor 1n the S tary of State's
"o despaich Qﬁ’tbe 3rd January and the ‘overnor was
usked for his views. The observations in para-
rruph 46.0f the Commission's report seem to ue

d.rected to & similar conclusion and on this |

ﬁ;gll!id‘; lrteno p‘uim the attorney Nenmeral suys that “ore of the
Jou ﬂﬂ's suggestions 'the provision of a
Pubkie ' is alreudy under consideration
by%ﬁﬁ Sedent”. Mo eomment on the matter

» is, ‘however, included iu the ° v-er‘.nnr'r despatch.
IV. Gengrel. s
if there is Lo tc o ailer um‘ur;‘xntovthg
iw?)'wlb system of adm. . oiralicp o Griwinal rustise

so afdecting natives, the varipus crittcisms n

the Gom.l ion's rapirt ’osvf;a Pro mjure and the

N systew r wcmw will naturelly cowe up for regiew,
\

Gl i Qu need rmrdly be one 1Ato m,getuyl hern., x‘t;;‘




Lure;of»tlme and money. The ,ovarnment recoms’ s
mead, the payment of :
(i} £150 for ¥r.Bentley - but the basis
of compensation is not explained; and
(11) £16.12s. forMach of the four natives
21 s month each for the period of imprisonment.
As {; (i), one would like to have

evidence. that the amount is fair and proper =nd

ay

likely to be acceptable to ;r.“eutlev

\

48 to (1), the amount (which in

—. wasa)

terms of “pay'migh' be resarded us ~hly Lize
and = half!) certauinly seews derisory, but 1! must
of ¢ourse not be finally judsed Dy standards 1n
this eountry - the accused are stated by the

Commission to be "ignorant pativesol & bucuaward

tribe"e Neverthelese one would like to know or
what prlnei les compensation in a siailar
oulb. poup uted
i1 g1veu anr the Homg O11ice could

e udvxse but the ‘overnor aske for.4 telepranhic

reply on these two points. 'his is a little

h
unreassonable seeing that the Commission's renort
jas vgendcred as long apo us November last; also @

}sciaiun i8 to be f.nrecuated usthgreseems LO me

pdssivi ity nat tHe proposals as,
cnown wakl R Severely

wlthhu{" yUULL(unl’Y “of tAa ro| }{'und to

.
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-p@épa’sal ig mage on the ground that' publical ion
'oi ¥hie: Btm,l’,!: 'ﬂgg , ?2%) g&dance-‘nomi ‘c’;wte
'ﬂms seems to ne LQ be ag: p ssxblc nmaosxpon‘
Publication will undonbted}y e pressed for aﬂ"
have ultimately to e conceded and the mmml
withholding of the Bep@rt would create the worst
impressicn of all. t would be better ip
publish the gvifence with the Report rather Lhalvx‘.')v
withhold ihs latters And the Report and evidenge !
pizht be accompenied by a summm“y of the obser-

‘et Oommiseener of P lice, the

eneral, end commente by ine foverpor
on points nf fael, as ur. dastwpod suzrests. On
the other hund, | am very doubilul ds to the

wisdom in the Bovernment allempiling to indulge

1L any S;I‘C‘Ctal ;ieudumzﬂ‘adwz«u'

‘k‘ juiry into the Adminis-
fration O QI- *fuc as uliecting Nativ Waulives.

o

WhiSuch an emquicy '.'mula now anpear Lo be
{Revitable and the shggestion of “including Uranda
and the Tanpupyika Territory referred to under
section B. above will apparently Bave to be
cons:dered, If a stutement that such an enquiry
ig Lo be held uccompanied tMe pAblicution of
the Reportiit would no aoubt have a pood gffect
in re-asswying public opimion and forgstalling

premature critic isms.

JYO 248
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GOVERNMENT HOUSE,
NAIROBI,

% KENYA

I have the hongur 10 refer to
corresponacice lerminating with Youp Lordsnip's

oy gy

¥
telegram o, 94 of the 21st Mayy, 1930, and to transmit
o )u copiss | of tna Report or the Gommasmn which was
ap oom‘.au t0 eng juire into the Bagishu lurder Triael

wiger the terme of raference specifically approved
. Ly Your Loraship in the telegrem quoted abbye. I also
‘31 attach & copy of the Append to the Report and I
h may msntion that Mr., T.A. Wood, C.M.G., M.b.E., has

napus cril,t of-$he kepert.

- \‘\ Aow 'eturned to the Cplony and has signed the original
S5
S 20 ¢ Althougn the Commission's sittings
§ concladgd on the 1ntih of September last, the Report
itselr wa;' not presented till Leecember, It was then
,eoeob.pr/ to submit it for, comment ‘to the Aftorney
- TGenaral emu the Oomm“.,mnu:qf Pnlice, coplqs of
o whose replies alse aceompany thig daapltcb- ‘
A3 Your Lordinip will obsetve that,
despite the comuunicetitns which ‘passed. onl ‘t:he»subqeq
of the terus of reference; the aubé%ange of .ihick\ \ﬁas
wclll;

THE KIS UONOURABLE LORU PASSETRLD, PuCips/
SECKETARY OF STATE WO THE COLOKTES,

DOWNTNG STREMT, W

LOKDON, 5.W, 1

g e |
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well known to the (,mman the bonnlssion saw Tit .
(vide paragraphs ;6 "69 and, TG) to reflect adversely
upon "the whole system of admmptration of Criminal
"ustice in so far as natives are concerned”, a subject
which was expressly excluded from the ques-tiuns
submitted for their examination, end in regerd to
which they were hafily coupstent to investigate, as

they tlemselves appsar to have admitted.

o
o
-

4. I cannot but regard tnese paragraphs
as an wuecessary addition to the Report, ana I
rurtner .obs. with surprise that in other respscts
glio th~ wmoo iowers have ded thelr terms of
refurencs 1. tne vody of tneir Report. - felt
reluctant, 1u the cvircumstances, to autx.o:-iu‘e its
publicaticn without conculting the Mewbers of ny
Rxccutive Council in the firct instance, ana 1 found
that opiniop i: <xceutive Council was divided on this
questiown. i) the svent 1 concurred with the opinion
,f the majority, that in the publ ¢ :ntere:t no steps
snould be taken to fpu:UJ.l:h thé <eport until Tour
Lordsnip uad heo an upportunity to con-iuer it in
_etail to_ether witii ny observe'ions anu the uepart-

wental comueut. submitted,

B I may ~tate that, in principle, I
am oppossed tu #ithholding from pablication the
results of such an inquiry, but I shane t&n view of
the majority of my fxeomtive- Gouncil that 1n this
" fnstanes’ s Xk Gqﬂh%on“ﬁm d.cli'berutal ¥ ;-,OHQ
- ‘Leyond. theiff ,nms, of 1atuencq, the’ mmxwm or

: ) lue

5




' thczaﬁu. l\izhly undesirable.

“aff tﬁtcm..u uion:'und

a quite wrong 1mpreserion ‘on the public mna@and is
It is trua, or caurs

questions in tWagislative ¢ ,1 but in vior of
the lapse of time since the matters under review
occurred, jii would appear to be sufficient ir an
mmounconen; were made in Legislative Council ip reply °
to & Question from the Unofficial side of the Houss,
intimating that the Report had been received,[_—tbat it
exceeded the terms of ref 8 prescribedlbut detall-
ing the lindings o1 the Commission upon th;issucs
autrustod to their investigation end the Qction taken
by wovernment in regard to these recommendations. I
showld be glad to learn at the sarliest opportunity
whether Yeur Lordship, in the circumstances, is
prepared to acouiesce in my proposal , or considers

that the keport sheuld bve published in toto.

6. " Turning #ow to the main issues
dealt with by the Commission, Your Lordship will

observg that the Report entirely exculpates the law
offi¢drs of the Crown who were cherged with the con‘du‘_ct’."
of the case wnd @a ;wgotiatiugs with' h.r. Bentley K b
prior t8 the hum of the appeal and the retrial, |

My gucutive




S

" have already been taken in-respsct of such other

‘governing th.e cou&uot or ; ¥
“syuehi- umdasirable features as had been disolosed ware ,;

Tl

attributablc not to the systen iﬁaelf but to the
action of individuals in interpreting general
instructions, I have caused this opinion, with whmh
I am in agreement, to be conveyed to the Commissioner ‘
of Police tobothﬁt*with an additional direction, on
the advice of my Executive Council, that a further
departmentafﬁ!nquiry should be held forthwith in order
to establish the degrese of responsibility, if any,
devolving upon Assistant Superintendent T.R.J. Ridgway
in view of the tact that th~ Commission had failed
to call this orficer to give ..dencs.

Ygur Lordship will be awars from

my Confidential telegram No.113 of the 1st'April that

Assistant Inspector J. Dale is undér notice of

termination of his appointmsnt as a result of the
recessary reductions being etfected in the Police
establishment, The report of the Comuissionsr of

Police describes the-other disciplinary measures which i

derelictions of auty as occurred during, this case.

o« In addition to the specitic terms
of reterence, the Comuission have reserusa certain
strictures on thy conguct of the Magistrets and the
‘I‘rial Judge (wids paxaallaphs M-46 and )1—)5) as well
g on the mm..‘> yw\u with fegard to the
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' endorse the unanimons opinion of y Execuﬁve counm

that f0. gronnds exist for the allog,&tions nade by the
Commigsion. I may add in this connection-ihat, _‘
besides the Attorney Genersl, my advisers in Executive |
Council on tfﬂs' question inclqded. Captain Schwartze,
o member of the legal protession, v;ho expressed the
wish that a specigic—record be made of the fact that . |
he desired to associate himself completely with the

recomnendations nade.

8. My Exgcutive Council' also fully
considered requests for compeﬁsatj:on't,enderad by
L. Bentley both on behalf ¢ himself and phe four
natives concerned. It was m-eed to accept the vi"ew‘s :
of the Commission (paragraph 68) ihat avards in botH
cases were justified on the understending \;,hat
ir. Bentdey's compensation shoulu be tixed at a 1"18\).!'6
of 1.150 gna that the awards to the natives 'Shou.ld bae
assessed at 516.12.0 each (i,e. £1 per month eaah ftr
the period of their 1,mpr§sonmant) It is suggested v
however, that payuents 1o f.he natives .;hculd be. 1»3\:@&
{n suitable instalments by’ t.he District "omiosionar
andvnot as & lwap sum. ‘I should be glgd to roceiye
approval of these payments in accordance with the
airections contained in Your Lardspip's despatch No.46
of tue 14tk January, 1930, and iy view of the ‘
unfortunste delay which has already occurred in this
cace a reply by telegraph in regard to this point -
would ve apprecisted.
I have t
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Yot R EXCHLLENCY,

- The terms of reference to the Commission were as
follows @ -

1 To enquire into the circumstauces in which four men

—Okube sjo Uburo, Mafuabi 8jo Waselws, Matanda

5 0 Wanduka and Kutosi s/0 Maratse~—were charged

with the murder of one )\nnungwh near Kitale in

Lpt '8, and the conduct of the police officers

wh charged with the investigation of

the 1 v and the preparation of the case agaiust

the four accused, and to report whether any of the

st police officers were gnilty of conduet prejudicial
o the proper .Adlnllllalhs\lt)ll‘uf justice.

121 To enquire into the conduct of the law officers of the

Crown e the varions atages of the trial, their pre-
cottnten of the came hefore the Supreme Court, and
the Caure of Appeal for Fustern Afnca, and other-
wise 11 the prosecution of the four men above

wentwoned, and to repert whether in any respect the
onduet of any of the law officers is deserving of
censure or in any wa incansistent with the traditions
of the profession and the duty they owe to the public

2 Uhe Commnssion sat at Nawobi on 2lst, 22nd and

ST Awgust, 1980, and at Kitule ou the 15th and 16th
Septeniber. 1930

M Bentley presented 4 number of docnments (o the

votussign . and in addition gave verbal evidence  The names
of e other witnesses who gave evidence will be found in
Appende 10 The Attormey General appeared oo behalf of
his Departiment and of the Pohce and with the exception of
about twe hours wus present throughout the enquiry  The

Comuoussioner of Police wan also represented

1 We prepose fivst to recupitulate the story us we have
Leen able to veconstruct it




Report ol' Cﬁmlmon of Enquiry into Bagishu
Murder Trial. |

—_——
10U R LXCBLLENCY,

lhe terms of reierence o the Coffmugsion were as
wllows -

1o enguae into the cavumstances owlach four wen
Okube s 0 Uboro, Mafnaby s, Waselwa, Matanda
s« Wanduka and Kutos) » o Maratse--were charged
witt the murder of one Kimusogich near Kitale in
\pr 2N and he conduc of the police officers
who were clmrged  wille the  investigation  of
the arder and the preparation of the case against
he four wccused, and ©o report whether any of the
s police oMer were oty ol conduet prejudicial
foothe proper admtiastation of justice

2 To ennne e the ~anduct of the law ofhcers of the
Croma oo the varons stages of the tnal, then pre
cutalen of The sane before tie Supreme Conrt, ang
fuaer wn Appeat for Fastern Afncs, sud other
wise ue b prasecution of the four men above
tentwren!and ta epert whether imoany respect the
ounduet of ann of e law officers ix deserving of
crnEnre orn any way nconsistent with the traditions

ol the profession and the duty they owe to the pubihe

4 Lhe Comuunssion sat at Nawobi on st 24nd and

Ot Angust 1930 and at Kitale ou the  10th, and 16}
nept er 1930

YoMy Bentley presented u number ol docuiends W the
Comnassion and in addition gasve verbal evidenes F'he names
ol the other wineses who pave evidence will be found in
Appendie D The Attornes General appeared ou behalf of
his Depurtiooent aua of the Lohoe, and with the excepion of
thout two houts wan present throughout the coquiny  The
Commssioner of Police was also represeuted

4 We propose first to recapiiulate the story ws we have
been able to reconstruct 1t
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« The report shall be signed by such police ofticer <

and other persons, or by so wuny of thew "as concur
thereyn. and shall be forthwitl forwarded 1o the nearest
magistrate enpowerad to hold inguests

18) When there 15 iy doubt regarding the canse of
death, or when tor any other reason the police officer con
~iders it expediont w0 to do, he shall, subject o such rule
a= the Governot oy prescribe o this behalf, forward the
body, with a view 1o its bemng exanuned. to the nearest
medieal officer ar other person appowted by the Governor
- this behalt of 11 state of the weather and the distance

it of is bem o forwarded without nek of such putre-
faction on the roud as would render sueh examination

imeles

o The fallow iistrates are etapowered to hold

Latnel iy tigastote empowered to hold a
deidinate the first G -econd class and any
Ty Ialrate < ! viopower=d 0 this babalf by the
. S

ordin bin owir evedence Mr Dale proveeded 1o
fort wccompriied b Mr Towrcd but did not enhist
Be asaintnr e ol ann ol estect ohle bhabitant of the
o wir ood Coroabe g ol dvawing up the report
Yo aw need - Naopport Ysetting out the detail

p et Cowas et e dewn g
i YAV b eAnnal Proved to be that of an
tderi Live enuredy nde Phere were wounds on the head,
N Ale brucin, of thae tissue I'liere was also &
e of the anul It s adse stated bo M Dalde that ilere
' gus of By o the s mewn whoch he apparently
i pecied e sk o atecr suecle weapon bad been foreibly
st The bod s wae exaried b doctor who, on making

exainimation  eroted tha deatls was due oo

Pac e 4t ul
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5 On the th Apnl, Le2e. the Dbody of & pnine Was
found almost cowpletely buried in the n.ud heside o Loealr
on Mr. Oswald Bentley's farm neal hitale.  The d seoven
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the decessed, by name Kipketer who was living closé by :
was also asserted that Kimangich had lnst left Mis hul
announcing his intention to visit Kipketer. -2
0. Frow tie place where the body was found there was
4 track as (hough something heavy had been dmgged This
rack led from the mud pool in the direction of fhé huts
sccupled by the Bagishu labourers on Mr. Bentlgy's farh, but
au tirsy the track could mot he {followed beyond § poirt aboui
fifty vards from the -entre of these huts where there was o
pile of waod agh
"L Assistagt Inspector Dule resgined to Kuule leaving
o stige cons! bles— Wokwug wad George o, mpke ipvesti-
gations. 1t that they proawled ‘to endeavour.to extort
ovidence (zom the natives on ihe furm by means of ipkimidation
.nd +iolence, sud shakytheir clue! victuun were 4 weman nanied
Wehge and a s “named Busiku
12" On Sunday. the 15t Apnl Mr  Dale returned 1w

the farm, and the frack yeberted to 1o paragraph 10 wae
hylluwed w be wagpn ruad an e bgrder of Mr Hoberts' farmn
neay two 'walated huw belorigmg to the Naodi hﬂduuq named
Ripheter Kipketer was the man who had been 80 rdudp
to spproacli the corpse.  In the ahgenee of Kipketer thie per-
wssion of the oecuprer of the faru was obit , and the
Lts, vhieh were locked broken open In one of the buts was
{oung « irative spear of a lype mmiin 1o a Musn hghting
spear. that if to say a weapon which has a long stecl bladey
and 4 long shury steel bott, ‘kned*wgﬂlm by u sbart wooden
haundle  The spéar wae wrapped in rage. and an these rugs
betng removed o was found whab the steelbult was staned
with biogd 11 «ppeurs fom fhe evidehce thay the speac was
given luto the chmge of 1 mnabive coms by hmmm
inspe-tor Baje but neither the mgs nog anty ,mhm oy

weyr placed Upon it and we are mfmuniﬂ\“ on the way to
Kitale the bloodstiuns were wnshed off in vy thunder
dorm. Ap exatnmatiop of the hut revealed thatg aomydvnblc
part of the foof spade had been freshly plastéred in hative
fashion with cowadurg = ¥ &ppears: lpwnr cl at 19 &lepe
were daken to remnove this fresh (mm aid wmm the
floor gniderneathi. '.,;,4 ’

-

13, As & result of siatements wade to.the Buropeau pohoo s

officer by the two nativé conetables who 11sd begn teft at, the
farni, two Bagishu labourers named Olknbé and Mafuabr whe
were In the employ of M¥y BQMW\ were Arrésted on the’

» A

1ofrom the fard, mduﬂng ‘the

" he’ was kept lut"n‘

5

16tk April #isd two others, Hn.uwdn nul Kutosi.
on the 18th. These are the fgpr men- 'ho“ﬂu;mud !
charged with the mmder )

/;

14, Section 46 of fhe Criminal Prcqodnxe Otdin%teéis"

as follows ;—
* Officers in_gdharge ofpéﬂmsm"ﬁ

. to the nearett magmmt the cases of all ‘pel sted /. ;
,"‘ wmhoqc wmnnt within * the “limits ‘of g; W% .

such py have ite

or(m\uwue ’ bepll ¢ e

Sqction 45 dirgcis that o policy et

in cuwody a pefson nﬂ’es‘m! without '

period than'in all the cuthlhngqnoes ‘of th g

and such period sh ok in y

magstrate exceed eﬂy e

necessary for the ;ourpoy h‘om ”he p!éce Df n

magistrte’s aouxt, s ’
lonn se¥en mx)ea )
i?«’;‘;

q

16 Mr U ls farm® s only,
Kitale, byi no nomﬁmhon of theee urutso.’m%mde
magistrate until the lmh Aﬁx}

7. From the polwe mo:wk wh* ‘
the disposal of the Commission, it ars
sbesrdsman Kipketer, together 'wifhi ang
Kiprotich, were arrested j)l! the' 18th Apni.
‘#t Kitale, and released l(iam » 10 ymd;'

hut were re-arrested, on the of b

Roberts’ rm appears furk “ithat thesp .

uever n% the Wll‘mmb iware- kopt'”

custody - M the

naghstrate i
ing of the st ﬁ"' umg & ah@e gay folle &ﬁm s

® cmmM

evidenite that othernatives :
} ‘womat “Wenge aud the ohild’,
Nandutu, ‘Were, saken i police awstody to Kitale’ wl\&;;&bay
wore Eept<iu the  lises pnder duress and! ted 10+
tmh:;nfzzmit ?:I :ll’-ﬁ'alun% by the native cnnstib s t
meae«i rpale Mu mque M.
nMﬁ‘ ﬂbo , but Gha
taken oﬂ - He

upu whwb I.h’ ﬁ!tu
fOWoni yib uwwm
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the deceased, by name Kipketer, who was living close by; it
was ‘also asterted that Kimangich had last left tris hut
announcing his intentidn to visit Kipketer,

10.  From tie place where the body was found there was
a track as though something heavy had been dragged. This
track led from the mmd podl in the direction of the huis
occupied by the Bagisbu laboarers on Mr. Bentlgy's farin . but
&t firag the track could not be followed beyond point about

“Bity yards. from the centre of these huts where there was o
pFe of wdod adh. ' i
© L Astistapt Irispector Dula revmed to Kitalo leaving
two natige cons bles— Wokuma und Gearge —o mpke ipvesti-
gatipns. It is clear thot shey procaeded to gndeavour.io extort
evidence from the ndtives on the furm by means of intimidation
and violence, snd shaktheir clyel victius were 4 weman named
Wenge and a en npiued Busiku .

12" On Sunday, the 15th Apnl. Mr Dale retugned to
the farm, and the track _ra;-r‘red.\u 1 paragrsph 10 was
followed w the wagon ruad an’ e bgrder of Mr. Hoberts' fartn
neay two wolpted huts beloriging 1o the Nandi herdstgan named
Kipketer  Kipketer wos the man who had been 80 u‘uttt‘m
to spprosch the corpse.  In thé sheence of Kipketer tie pes-

< misson of the occupier of the farm was om:;;ed, and the
Luts, whivh were'locked . broken open. Lo one of the buts wes
found & wative spear. of a type mmilar to @ Mopar fighting
spesr, that 18 to swy s ‘weapon which - has 8 long steel blade,
and a long shary steel batt, Yined togethier by n <hort wooden
handle © The'spear was WW in rags, and on these ags
helng rewpoved 1t Wak fau b the stegl buls was stained
wnth blood 11 appears from fhe evidence that the spear wae
gven into, the charge of a native wunmsh by Asusjant
Inspector Dale  bug neithier ‘the rags nog &y ether 4oy
wepn |aced upon it and we are mfofmed fhat on the way 0
Kitale the bloogstuns were washed off in W heavy thunder-
aarm. An examination of tiik hut revealed that g eonsidershle
part of the Boof #pace_ hed been freshly pladtered in pative

fastics with cowaRugy = ¥ _Eppearss however that 119, steps
/ - .

e aon to renove Uils fresl coyering a1id ‘Exmmine the
Aoor gniderucath. E“'.‘.{- ™ _—
= ¥ »

15 A s resull of slatements made towthe European police

SBer Lo e two nstive copétables who Lsd been left at, the
farn ae Dugisho labourers named Okabé and’ Mafuab who
were 10 e employ of Mri Bemléy, were Arrdsted on the

5

3 ' !

16th Xpril anpd {wo others, Matanda and Kutosi, were arested
on the 18th. These are the fapi men who were, subsequently
charged “wiih the rgurder. S ewe

14 Section 46 of the Criminal Progedure Ordinaped reads”
as follows ;— 2 ol
** Officers in gdhprge of pelice siations ‘thﬁ‘ rebp;t
10 the nearett magstrate the cases of all pe s arrested
without waftrant within the “limits of thgl' respectiv
stutions, whether such persons have been adwisted to bail
or Hhieraise,” e Srd

15, Section 45 dirgots that no polied’gffiess” ahall detain
in custody u person arresied witbout w w for ' & “longer
period than in all the cirenmstances of the case is !ua&l le,
and such period shall ot in the ubsende of & gecial order of o
magistrate exceed éwenty-four Totir%, exclusi of {the_time
necessary for the jourpey from the place of wrrest o the
magistrate's aonrt. '

16 Mr Bentlay's farm i only some »;even wiles from
Kitale, byt ne notfieation of these gresig,ms ‘made fo ithe
magistrate uptil the 19th Apiil i

A7 Fram the police recopds which hiave beep pl at
the dispose! of the Commussion, it mg}mﬁﬂw indx
sheardsman  Kipketer, together wifh anetlier: Nandi namied
Kiprotich . were arrested om the 16th April, | ‘in the dells
‘st Kitale, and released lgmn t 10.gem o the 17th April,
but were re-urrested on the sfternoon of the ?70‘ Aw\dn Mr.
Robers' famm. ‘It appears further ‘that these tweo Miest were

never - before the me istrase, bat were keptin polies -
cum;.aqg ,mm"’,'%u @Jmsw’iaﬁ”m
uu‘ﬂu?m.j’u%" might, angd were q.be.:/pléi‘bzd o the piomt-
ing of the ‘s v thateis. to” wwy) -the day- follewing that
upou which thg four Bagishu were commmitted for tdal.

"’ Tiie also olear from thie evidence that SAhernatives
“from ther furm, including ‘the womah ‘Wenge aud the ohild ;
Nandutn, ‘were_taken in police evstody to Kitale where.they |

vmhpt u the pdlise lines pnder duress and gubjéoted to-

intimidation apd ilk- ot by the native constables to"w!qp
they wese W aver by Assistant Inspector Dule. an}of
these—a mate Mgighu native labouper | Masaba—wis
h%lﬂiu the fanu, but the handoa@s wiire eventially
taken off. - He m er; brought to the' pelige lies where
e was kept tar's week and wbjekfed o shor "u’ii‘onnl, forced |
S LS e 4 " " 1
\ I

e
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Jabour and ‘ather ill-treatruent by native poliee. Similar treat=
‘ment was meted out to Wakdisnr (odigs Okinang).
appedes also that snother labourer of the same tribe nm;x
Bueiku, who was empioyed by Mr Benflay ns Wractor driver,
had been miimidated by ihese pative ‘constables fnto makiga:
satemnent which afterwards formed the chief basis of e
charge fi amed aga st Olkube, Mafuabi, Kutosi &sd hmnﬂs

1%, From time 10 time the native witnegses who were
kept in polica custody of the Kitale police lines were. bronght
pefore Assistant Ln.rpcdm Dale who took hwn mw'mmu
fram thew

2u. It appeats th ¥o 104 uu:ﬂ. was beld onithe dead body
[ [u ll ﬂ Tour Bﬁ Uﬁﬁ

of Kinagg
mﬁﬂ)m)wh\ wnd Mat ma; g ere taken before Mr. 1. B

(Mespie  Znd (lass Magistraie at Kitale 14 charged with
the murder of the decpase] Kinaugish

21 secunn 139 (B of he ruwina! Progedure Undinsnce
provides that

Any criminal court may ud for“th polics dianes
of » case upder inquiy or trsl in such court, and may use
suah Diages, nut na ov.denge i the asa. bui to wd.itin
such wquiry or ! Neither the accused nor his agent

Lall be entitled o cail for sueh duresnor shadt he or
bey 1+ entitied 1o see there werely begduee tﬁoy are
referred 10 1\ ihe court { but if they are used Iry the pobm
offiser.w ho iuade ghew .-k relresk s memery, o ¥ “the
eburt uses then for the pu]nlq of copLradi-tinjgsEnclipolice
ufhiger the provson of the ladian Evideuce Act, 1572,
socton one hupdred and faxlyobe or geclion vne hundred
v forty-five, ai e, cubg ey he, Wbl spph
“Ebe police ¢aned wed wb cabled for at any time by
Mr Gallespe
22 The [NAM*:M) euquity which e&x‘nred on “the
240 Apnl, 1928 was congloded on the 30th -April.  Fvidence
was- givan -;Mige. thé wanan Wenge and | x.h,duld Nan-

dutet, by W and M ; atso By Awm Inspector
Dale and by D, Lbven “who ! uigde the post-meortem
exn dern, i

23, Tau hoes were | a8 rm the evidenee
rogard 0 theny being uhat they bel %o Awo of the

aumdmdrhnt&drvna)nm wag similer to, that

which was 1o place where ﬂ-‘m wis
q;mned v
' u
L TR
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ution weas told b the-witness B h
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hus wm;g ar santnce of desth From' enquiri

V\.-

jsq pinced that they

of the a(mi dtmlnd] t ad been cﬁ:‘gld; tnd he
ﬁq steps | g:h&:\xs iokd of the sel

o 0 fley and G uvernmeh 'IY unﬁs
be fotid i Appindi A] W

€. ]ﬁvgnwd.\y dppeals were put, dqymfox Jrearing at the

’ al up for heatiu nl the December
mt.pngﬁ_m Mﬁ uﬂ Howing a:dlir was ade ;—
R { Nsﬁg v&hﬂpkes #o. take, Busiln 0. Kitale"
Yo lodge & complaint & withdrow his
mrﬁ"!ﬂ to ‘next sepsions, S'Ug&ndn)
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{abour and ‘other ill-treatment by native ‘polige.  Simuilar treat-,
ment was meted Out to ‘Wialodidni (alig# “Okinang). I
Anppe‘ﬂ'! also that another labourer: of the same- tribe named
asiku, who ¥ em%@yﬂd by Mr. Bentley as tractor driver,
had been inlmx' idated by these pativedol les fnto makﬂ_!;:
ctatément ‘which afterwards formed the chief basis of the
«charge framed against Okube, Mafuabi, Kutosi dad Matands,
19, From tima to time the nitive Witnesses who were
kept im police custody. of the Kitale pohice Lnes were brought
befm»- Agsistamt  Iaspector Thale who took ,'buu Q_mwn.m{s

" from thew

§

20. It appests that 1o 10¢ ueu!lwus jd cnithe dead
of Kignagnal, a the 4 vy April, the on
,\“Tm!émpnl and &z:!andn —awere aken beiore Mr.v, 1

Utllespie. 2nd Class Migistraie st Kitale. 11 harged wit
the murder of the deceased Kimangtsh

21 section 139 V‘?,\ of the Crusinal Provedui< Grdinance
pmn(}m that-+-~

- Any criminal court may seud for“th polics disnes
of a case under inquiry of LFis) in such eourt, and 1uay use
sush Aagies, not ae ev.dence 1o the ise, bt to aid-i€in
such mquwry or uial Neither the » cused nor his agemt
<hall be entitled o call for sueh dines, noc sheti hesor
thay |+ entitled to sce “uhers” werely begause they are
ceferred 10 by the eourt ; but f vhey are used by the police
offiner.who wade them. W relresh ns mepery,’ o if ‘the
« ¥ ebumd wses 1l Wwr the p of cumruhﬂm*lwh‘p.hn

officer the proyuaus ofTine [adian- Evidence Act; 1872,

seChon «Wne l;un:dmd and faty-ope of geclion une hupdred

_’\nd {orty -five, na e, cuhe wey be, kball spplv

.f'l'he mhc"e Gred were not called for at sny hme by
Mrs Gallespre E '

42 The prel dhuary enquiry which commenced on the
D4tk Apnl. 1928} as congtoded on the B0tk -April.  Evidence
Was dver by Busiyu! the waman W anid the ehuild Nan
duter, by _W%y&uu} Mysibdy atso Dy Assistagt Inspector
Dale and by Jhe Lbven Who Yad iwade the pogt-mortem

!lnm&mbﬂn. § - vy v
19 Tab hoep were pr ¢ us exchillge, the evidenee )
tagard W themst ‘beng Lhas they bk ‘to Awo of the
acoused snd thas ue, dry me pmmnﬂhmu
whidl was to be foumd sy place where. the' torpee Wis
dissovered ~ il g g > A
; & d !

.~ held st Dar aam on the 3rd Septetber

s 25. &t ﬂl@wﬂmﬂ‘ session of the -

Kitale on the 20t July 1028, thie’ foor accused were tried
‘”v,ln‘l'n:dﬁf‘j:‘hy Mr. ‘Justi w&géhenﬁ, My, E. J..Davies,

Crbwn' Counsel, appeared bekalf of the Crown, und Mr.

- (3 ’ ) ’ on T A -y
Martin, Advocate, of Kitale, appesred for the Detence. ' The

. coift was assisted by three native ussessors. ‘m.rn story
e T

for the, progécution was tofd by the witness Busik e hoes
were again producéd and the atterition of we Cousy Awvas'drawn
10 thegmud aipon: then It was wjso ‘stated in the evidence
for /the: prosecution that a @ockerel had ¢ {eaten /by the
accuged aiter the allegéd wurder nad that £ i

“hddenuon wak alse drawn au gabt s the-agtahat one of the

acctided had, bewy Wéurius n vesy yhicly hﬂ(z ﬁbodsmnm on ity’
Serentvyst.  The:

tur bvwset ohe fime of the tyial w‘aiu'z",' ®
fowr agobised “wore found ahilty“of “murderfand sentenced fo
deatl, but were infapmed the nsual feanner thag they could
v41.!;‘;eok'~vithu a mionth & -~ [ .

- g ol N P S 3 3 -

26, At subsequen! ;g,.,ommmmmg( frotn Fingland,

Mr.‘_(Wi.Id—l&in ¢ Tound - Jhese four nsnj‘e’pmpluyem of
hus Werein prison duder scutenco of death. From' enquiriés
thil he madel, he beeadie comyuneed that they were inpocent
of the éﬂh‘:ﬁéﬁﬁindf&hﬁy had been cHarged; and he
active steps &g obtain wlgevisioh af the sentgmce " [Corre
denee hptscéen Mr. Bentley und Governunent Departments will
be fotind i Appendit A.] E

Ed Fventually, dppeals were put downfur hearing at the
sitting of theuGotrt of Appeal for Baggern Afnga which was

ing duys, « As Mr. Beagley fontid: it nﬂpoulbhy;'v.md that -

session the Judges adjournpedthe appesl to the - Pecember
sittings.

_ The_appealcai & up for hearing at thé December
-iw in N‘irgg mgrﬁo Howing or;e‘r was wade i—

¢ M. Beniiey andertakes o take, Busik o Bitale

within -fifteen days 10! gud” a complaint gr withdraw Lis

siutement.  Ciso adjourfied to mext sessions. (Uganda)

) 9.6
‘ 018287

Phé oedat is inftialéd by Bux Charles Griffn. Chief Justice
of Ugenils: :

Mo was o Ragishy
that 11 wes an A6E of jpurging guilt.”

i %
™ U
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29 “Op the 28th December, LWA beatley ‘1&\ )
, Ut -

Busiku to the megstrate at Kitale s,
wdged A1 fhat happened whe thal the native was u p
{r. ¢ pamplon, Distriet Cotnussioneér, Whether be Jdeyréd 19 ;

R
wike 1 voluntary sthrement about tpe-allegod muader, 2 ‘

wud that be 1d o desire, and-his fatemen] was ken by

Mr Crouptoo but no crinigal proceadings werd institused.” 1t

ppeaps thpt MeCranplon vas cowpletely in the drk as 10
lin stuten ent was bemy tuken :

W, Lhe ptatoment wiy forwarded by Mr. Crewpion

the Kewstiar, Sapreiae Coart pecauge he had been mfored

e Assisfur @ Supenintendent of Uobice at Kiale that a-sworn

Wby Busiku was vrgentiy equired [ Vide Appendix

U In o Jetwer datea 2Tl February 1929 Mr. EJ
Lo - Clooan Cotsed etndes Mr Bentiey that he had not
e i b rder o Coart of Appear for Fasters
' thai 1oatkan Baa et b ¢ cimphant, that 1= 10
Wbt et ninal pr o g against s allnged
ot ¢ ohad 1oetel uade 1 sworn slatemet which
conve et e Court of Sppenl it berter position than
befure
¢ 1 an v tnally heacd xt Rajupala belore three
\ “ fea Honenrs Bie harles Gnfhin ‘et
C U gand My Jusie Sh dan of Remya gl My
. R UL anndy The Court ordered u new
G e wd added the followimg nou
U b been sagposted that M Bentley did not
s eodertaking o thus Courtoan that he hd nét
wente the convietion of he p lice askari for estracting
vade ce by thacat s Wit s nol b present col-

cerned witin the resuit of e proses utipn, Al that was
desied wis n sworn stateiient of the f.nctﬁul so far frow -
ha g taled ta fulhil | indertaking Mro Bentley did
what the Cogrt wished him 0o & We wish to
ar immense wmount of trouble
public-spurited desire to prevent

daactiy
add that he has goné v

over the case avtaated by 1
a possible mmwcarnage of justice

(8gd) €. J GRIFFIN.

JOSEPH SHERIDAN.
R. GUTHRIY SMITH.”

i ‘m,,uf having

»

h ﬁay, 1 :

4 s
. 34, On the 4t
-Hawisi was’ ¢on

e

x Ak AN .
+ 7 L amrentiely satisfred fram the evidence.of 1st: v,
4nd 3rd witpess; -knd from the evidénce. of the witness
called by actu d in his defepce that the.e lpinant was
in faet severely cuffed by accused gnd struck by him with
a suck~ 745 regards o motive for the:beating complainant
herself @ that she Whe beated to make:her say that
her husband*committed the murdeg. , Thé other witnesses
wav she was beaten for making a scene when her husband
wus wrested gnd bound by the police.” In either case 1
am satistier here was no excuse whatever for such
brutal treatite abuse of authprity ow the part of the
weused.  Efing accuséd puilty of the offence with which
he has been charged under Lection 323, 1.P.C. . "Bhe Police

ask for an exemplary sentence to be given T sentence 4

the secuded to six months’ R.1. this sentence to cormmence :

an-edmpletion of the entetice acous is now undergoing.’

46, This constable had also assaulted one of the aecnsed—
Okube

/. The constable Wokumu was dealt with department-
ally by the Commissioner of Police for having ‘assanlted the
wormn witne-s. Wenge, and was reduced in gride.

48, The re-trial took place at Nairabi on the 10th Septem- -
ber, 1924 hefore Mr. Justice: Thomas. The Judge decided
thathers was no evidence against the accused, and he did not
epen all apon tieg aceused for the defence. He did not even 3
suni_up to the awiersors but stopped the case and uc('nilt@a the .
four accused. %

49 Under the first of our terms of reference, namely the w 2
circumstances in which these men were ¢harged with murder. o+

we propose to comment on (@) the events leading’ up to the
point atewhich the four men we ilated in the dock in the
Magistrate's Court at Kitale ll'lﬂ, b the environment in which
the natives-tound thetuselved i the course of all the judicial

proceedings’ whiet followed; 7
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29, %On’ the; w8th December, xw Bentley 1ok

Busiku to the magistrate &t Kitale, ¢ b,

Waged. AN that happened whs thal the native was adles ‘
Mi. Crampton, Distriet gmmn&wionex, Me! he dcslﬂﬁ j ’
wmiike a voluntary statemeht about thiesalleged musder. | Bysiku
wid that be did <o desire, and his siatemént was dken by

Mr. Crinpton, but murnuwnlmmrmdiﬂ;}e \«'ertinnitg.:ud.'i‘ n
appeeaps that Mr Crampton. was campletely in the dgrkes 10
vhy tlus statetent was bemny tuken ? ¥

-y The statement wag forworded oy Mr Crewpton’ t
the Reggstrar, Bupreme (Coort pecause Le had been mforned
by the Assistunt Snpermtendent of Police at Ritale that a-gworn
Satercent by Busiku was urgently 1oquired, [ Vide Appendix
B~

Mr. E.J
L he had not

0 In oa letter dated 2Tth February
(1  Benile
- arder of the Court v Apy

Pranar wn Couusel. reminded

Coanphed al for Pastern
Mo Siku had not Jedzed 1complaint. thut 18 to
Do Bt o anented eriminal proceesings agamst his Meged
LS bt had merely nmde a4 sworn staternent whuh
wonhd net pon vhe Court of Appeal imteoam hetter poriiion  han

belare

2 Phe appeal woas finally heard p Karupala befoss thice

wdoes. tameh Then Honours sir  harles Grffin Chief
fudti e of Upanda. Mr Jusuce Shendan of Koova, apd Mr
oot v s Snatd of Uganda The Court orderd o new

W Ive Count of \pgesl added the following not

It hae been suggested thar Mro Bentiey nd rot
1 e andertaking to this Court 1o that he did nét
ane the comvieton of the police agkar for extracting

pvy beree by threats I'lis Coart i8 not wi present con
vped with the regslt of the prosecution All that wa

Jomired was # sworn statement of the facts and =0 far from

g tanted to fulil b undertaking Mr  Bentley did

sxat what the Court wished hin to do. We wish ‘o

«dd hat he has gané o an immense anount of lrouble

ovor the case actaated by a public-spirited desire to prevent
posaibile 1nwearniuge of justice ¥

(8gd) C. J. GRIFFIN.
. JOSEPH SHERIDAN.
R. GUTHHIE SMITH.”

% g
" 34 .On ihe 4b May, 1090, the native constable George
- Hamisi-was’ ¢on 13 Klm’bafm Mx. H. Iurdhuggii.
the woman Wekge tn. the day on

arvestad, hamely 16th; Aprd,
i already. serving A
T @mj other

e B

. %5 In the eoume of his fllgd
* ithe fofigwi gwisig M‘, ks i W >
T T an snti¥ely sutisfred from the evidence of 151, @nd,
and 8rd witness. ind from the eyidepce of the witness
called by actused in his defepce thst complaipant was

in fact severely cuffed by accused and struck by him with

a stick™ 45 regards a mgtive for the beating complainant
herself ¢ that she wis beateft to make her say that

her husbai committed the marder, The-other witnesses

say she was beaten [ur mahins a ~cene when her husband

was arrested god homa v the oo

am satisfied thet hern was o exonse whnfever for st
brutal treatigent o ol vse ol tactontv on the partool the
veused ERBE v cased ity of the offence with sk

he has been charged undor - flon w2, 1 B Bl Pote

ask for an exemuplary sentence o te gven T sentence

T either cae |

the accused to six months” ¥ 1 i sentence o cofumici
on-complenon of the denttice wecusad is now undegoing

46, Thos constable had <o assaulted one of the tecsed-
Okube

47 The constable Wokunu was denlt with departnent
dly by the ¢ omuissioner Of Tolice for having sssanlted the
coman witne-s. Wenge, and was reduced in wrade

45 Ihe o-teial took place at Naarobn on the 10th Septern-
hep, 1920 bhetord My Justice Thomius, The Judge decided
that there s o evidence against the accused and he did not
even aoll upon the aceused for the defenge. He did™hot even

sudhPlp to the assgrsors but stopped the case andncquitted the  °

four accused.

4. Under the first of our terms of reference, namely tlie
circamstances in which these men were gharged with murder
we propose to comment on (a' the events leading up to the
point at which the four men el placed in the dock i the
Magistrate's Conrt at-Kitale ; and (0" the environment n whieh
{he natives found themselyeah the course of It the Jjudictn
proceedings whiel- followad.




ComMENTS ON FAQTS.

40 The four accused owed their commitment for murder
and their gpnviction 1n thre court of frst instance to the stted
ment of ot of thewr owu gribe, and to the evidence cf » woman
of fow order of intellect who was living with one of the sccused
s His wife. These two witnesses subsequentiy stated that
they had been cajoled and \ntinadated by the police into giving

talse evidenve.

(1. The adiassien of the vidence led by the police 1s

4 cantter for the magistrate We consder it withiu our cut-
terce under the pist psrt of the terms of reference 1o record

an surpnise that the committing  magstrate should have
ecoraed without qualifying cominent the evidence of an excep-
Snadly pninteiligent aatve wotnan, who was hving with one

e aconsed s b wafe. and o a very voung child whose

dence = alleged 10 have beer gnven by affirmatory grunts
Gt sponse o tending questions. The evidence of the woluan
wae agatn necepted wirhout cowpruent by the trual Judge at
Wit
42 Goean e appreciation of native mentality 1s an
SRt ol nmtive ustom It is for insance recorded
Dot b the cono et megstral and by the wnal judge.
[Tt fow Lol and enten by the four accused, and
Lt * am B cRsite the Bagizhu w kill and eat a fowl
stier a nonrde Lol alers cvidence on point of custom was
L ~ v Abvione that there are many other
Oecasions or " 1 Le killed and eaten without the

prelimmary uupter b a I unah being, and it s & commonplace
that aihong many peoplh frop: anclent lgypt o later Poly-
Jeatn pUPCBTON 1 v cosary after the mere handling of &
jenst body Yoo the dare of the alleged ceremomial is not given,
md the colour of the fowl, a
rter o~ sigTifieance s omitted .

no eodenee of rual s ded

44 Wine 1= o part of our duty to adduce additional
et for the defence, we feel that we sl 1A mennon yeb
another pornt whiel i our opimon mdicwtes a 'mml-prehrn»mn
of native noentaliny Here we have a case 1 which a native
of & neiglibouring reserve winonnces I mtention o visit s
Ve know . however,
(hiat he died @ violens desth . uud 11 he had Leen properly bured

ousin on 3 furm.  He pever returns

Vo tnaght have siuply vunished, as natives often do leaving
1o trace to lead to an official enquiry. Yet we are asked 1o
believe that he was suddenly Kkilled without motive 1 o drunken
prawl by strangers whose huts hé visited at night hy-chanee ;

P4

Surely this, implies mueh too eliborate & scheme, for the

entality of the accused, :“We f 1, that the passive credence

¥ich such a story received {ndicates a crying need for somEone
with appropriate experience and training to act as "' prisoner’'s
friend " in native cases and fo bring out the obvious_points
for the defence.

44. Tt bas to be remembered that the accused were
ignorant natives of a backward tribe. “They were not in the
territory to which they belong, and were not in a position: to
enlist the help either of their own tribal elders or of the
administrative officers who knew them. They were arrested
without warrant on the word of native police who had been left
/o the farm to make enquiries, and who had promptly employed
methods of in “yu and violence to frighten certainnatives
on the farm inte  iking such statements as they told them
to make  The sccused or at least some of them, were subjected
1o violence in the course of arrest, and were taken to the
police station which they must have reached in a state of
bewildered terror. It appears; too, Lh* while in custody, they

by tr t with 8 view to

were subjected to very imp
ducing confessions.

P

45. Nor must it be forgotten that the hewilderment_ of
the aecused must have extended largely to the native wiknesses,
Some of those for the.proseéution had been subje d to unlaw-
ful arrest, detention in custody, assault, shart Tations, forced
labour, infiridation and general’ ill-trentoent at the hands of
the police, and the state of their minds when called into
court, under the stupérvision of the police who cannot ‘have
ropresented - anything but terrorism to them, gan easily be

/ imggined duck staterments as sny of them sd made to the
Assistapt Lgmm begn made.to @ man whe was igoorant
of their languige and who was using as interpréter one ot other
of the very native tables in whose keeping they had been
placed by humi. snd at whaeé hands they were suffering ‘this
ill-treatment. [n the procebdings in the lower court, neither

[ the Agsistant Inspector who canduygted the prosecution northe

They had ne
they must by

agistrate whiwﬁdpd, was scquainted with thaix langunge.

i t indeed Iruudlet\;'m‘,,,g_-.‘ sy,

ta:show them how tojdefend theraselves:and -
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o 40° “"Phy four accused owed their “comuditment for murder

and their gpnviction in tirg court of first instance to the state-

ment of ougof their own sribe, and to the evidence of a woman
of dow ofder of intellect who was Jiving with one of the socused

‘44 Tis wife, These two withesses subsequently stated that
they had beett cajoled and intimidated by the police mto giving
false evidence.

41. The adnssion of the evidence led by the police i
4 matter for the magistrate. We congider 1t withiu our com-
petence under the first part of the terms of reference to record
our surprise that the committing magmstrate should have
recorded without qualifyng comment the evidence of an excep-
fonally umntelligent aative woran, who was living with one
o the acctsed as hin wife, und of a very youty child whose
cudence s alleged o have been ven by affirmatory grunts
i response 10 feading questious. The evidence of the Womai
was agai accepted without comment by the tru Judge at
Witale

42 Geonalie o An appreciation of native mentality is an
understunding of native custom. 1t 1s for instance recorded
Both by the vonunitting magstrate, and by the tral judge.
Uit Fowi was killed and eaten by the four accused, and
that ot as e castom of the Bagishu to kill and eat a fowl
after o warder  No detuled rvidence on point of custom was
ted I+ 1n however  obvions that there are miany other
oeenstons on wineh a4 towl can be killed and eaten without the
prelirman murder of & huwan being, and it 18 & commonplace
that ainony ety people, (rog ancient Lgypt to later Poly-
esin punfIealion s uw-.w..anm? after the mere handling of a
deadd body . Yet the date of the alleged ceremonial is not given,
1 esidence of 1ual i led. and tbe colour of the fowl, »
drarter of ~ome agntficance. s omitted

40 Whie 1 s no purt of our duty to adduce additional
cder e for the defence, we feel that we should mention yet
another paint whach i our opinon indicates n misapprehension
W onate o mentaboy Here we have o case in which a native
Of w entiourig teserye annonnees s intention @ Vsl hus
a tarm, Mo vever returns We know, however.

W e died 1 violent death, and ot he had been properly buried

Lot have siuply vanshedae nutives often do, leaving
.t o to lead to an official enquiry. Yet we are asked to
bt ve that he was suddenly killed witheut motive in a drunken
mrawl o strangets whose huts he yisited at night by-chance ;

*

ST

a

and that-the murderers buried; |
et v

st inefficiently

next Fnorain -they, ‘ﬂ!ii»ﬁile ‘8pot, find a

knee exposad. snd tha instéad. of throwing more. esrth-on it,

they . proceed” to .giveRtind ion which leads ultimately to
their own arrest. -~ ; ) v )

Surely this_implies much too alaberate a scheme for the
mentality of the accused. “We feel thot the pessive credence
which such & story received indicates a crying need fop one
with appropriate experience aud \raining to act as 'Mprisoner’s
friend " in native cases and fo bring out the obvious points

for the defence.

44. 1t hus to be remembered that & accused were
ignorant natives of a backward tribe. They were not in the
territory to which they belong, and were not in a position to
enlist the help either of their own tribal elders or of the
administrative officers who knew them They were arrested
without warrant on the word of native police who had been left
on the farm to make enquiries, and who had promptly employed
methods of intimidation and violence to frighten certain natives
on ihe farm into making such statements as they told them
to make  The accused or at least some of them, were subjected
o violence in the course of arrest, and were taken to the
police station which they must have reached in a state of
bewildered terror It appears, too, that while in custody, they
were subjected to very umproper {reatment with & view to
inducing confessions

45, Nor must it be forgotten that the hewilderment of
the accused must have extended largely to the native witnesses.
Qome of those for the prosecution had been subjécted to unlaw-
ful arrest, detention in custody, assault, short rations, forced
labour, intimidation and general ill-treatroent at the hands of
the police, and- the state of their minds wheu called into
court, under .the stpervision of the police who canpot-have
represented anything but terrorism to them, ean ily be
imagiged. Such statements as any of thewn had e to the
Assiafnt stor bild begn made to o 1ian who Was ignorunt
of their langtitge and who wsa using as interpreter one ot other
of the very native constablea i whose keeping they had been
pluced vy bam. and at whase hands they were suffering this
ill-tr ! In the p ed in the lower court, neither
the Assistant Inspector who conducted the prosecution nor the
Jugistrate whaspresided, wos acquainted with their langusge.
They had nQ show them how todefend thempelves and
they must by t indeed friendless. . . i

LR
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The magistrdte knew nothing of the real ai'w'umﬂz'm;p{"

He did riot know that witnessés had beei kept in police custody.
" He %lid‘ rot know that two other quite different saspects Were
o gctaally at that time in custody on the very samé charge. He
lad ot recerved or demanded o proper deiailed repopf as
required by section 141 of the Cimine! Procedure Ordihance,
and be had not seen the police diaries of the case. He had
heurd nothing of the blood-stained spear found 1 the Nandi's

Tt

45, We bave gathered u strong irapression that both
the nagisterial engoi
w  probably nobedy 1 _curt woo was iuoa position to weigh
the value of the evidence and s o wnierpret it as 1o oblam
o0 tae words 4 trne piciure of the facts 1 is plain that
oople i Englind reading vidence recorded by an English-
qan would poetore their own kina of eourt, their own con
epthr of natrve lints ard African scen y. thew awn ‘nterpre-
toton of enct based

i Eaogheh village life and would approximate to the iruth
aly in proportion to the reading and caperierce and the power
of tnagination and sywpaiby of the individual.  But at appears
(o u~ that « judge and counse! hving w1 Brireh wortlement
under the Euiopean colonist condtions of to-dav, even though
thes cuc no doubt fortu a better picture of Alrcan scenery
Ciothers

arnceenation Of tative thought or action

wuon and its motives which woild be

are as aemote an theie n England from apy 1
The nulive assessars,
-ually anmmuated by motives having little
tebitt o o die esidence whiel ouly oo often they are mentally
T'he pacure that we wish to present
wls tor reinedy 15 the conpleta mental
solation of the uniortanate netives i the dock, bewildered by

the processes of a foregn luw nampered by the medim of a

Are 1 ouE cpinn

ncupable 1 weighing

ol e uygust e Lhat

strange lungouge  and wtellectually fower 1 comprebensions
than ar atelhgent European child of twelve

47 We desire W emphasize o pont to b owe have
alreads referred, nemely that it s the duty of the police to

present all relovant evidence ., the coroner or magistrate

Ll duty was detmitely not performed  There were at
leust two possible lines of enquiry, of which e was chosen
by the Asmistant Inspector of Poliee for preseniation to the
rignstrate . We beheve thix to be the usual practice, and we
hold that 1t s far too great a respousibility o be tiwmst upon
the mvestiguting police officers. often young and mexperienced
who., under such a system, must prejudge-the case and

'

then

wnd i the Supreme Court trials, there §

-

T

Jsd‘}pnqu t;‘;:ncq thd exid
ity t i wis..
m'l(puh{&“ 51%? hé potive Tiad

i iad! e i
‘withont 4 wisran) anti) the duy. after the socused: wéreicom-
fited for tial, ahd . we ure left with the ‘mpression that the
pobice conceived; ity ‘go be t.heu;"dl\:ty not tgi}‘lvauzm;ﬁ i
report und to: put the resuls of these investigatidns:befora‘a
o pﬂ t, but mpwo'rk up & case for thie prosecntion, eliminaling
mdm for the defence. Some of the biame. for ﬂui"gie
of affairs muy perhape be attributable to the mmmn that s
bigh ratio of convictions to cases is & mark of police efficiency.
It shoukd of ceurse be inmaterial to the police whether &"con-
viction is secured or.mot, provided thaf they haye fully reported
Il the swaterial facts. Police work is only well done when it
Jiae left no point nninvestigated and uprecorded and has. pre-
sented every point, whether for or sgainst the, x.w:psed. for
nvestigation by 4 competent judicial authority, - More
capecially 1§ this incumbent upon the police when thhv accused
e matives und vodefended by counsel. We consider it proper
to quote here s ‘racts from the Police Code by the late
Colonel Sir H. Vieoati— . )
Remember always what reliance is of Degpssity |
pinced in Courts of Jusuce upon, the testimony. of police-
‘nen and bear constantly iu mind that jn maby cases the "',
fute of the weoused man whieh mci:\ h@sbhleslor ;'n pﬁw, 7 e
depends apon that testimony . . Remember also when yau ¢ i
.u::l:viuzi:)vjdeme. that you are not the per&m appoimgﬂ L o
1o determine the guilt or innocencé . of the person on his
trial, nor have you sny right, to express an UM on the .-
.ubjeer. Your duty is 8 very simple and easy one, mgn;ly, 7
1o tell the Court all you know.' e > . )

"’"&»MM éﬂ

Aguin . — .
* Police mupl not suppress ov.@vamtnfe‘tm,sﬁghms
_arcumstance, so us to favour the prgsecpiion or projudice
the prisoner, Uhey are upder a3 clear’ an, obligation fo
inforns thy ‘-Ckouu of facts which tell in favour of 1he
accused af of facty which tell ugainst hint. v
They should end as far as possible, to iegl
ndifferent us o the resultg of cabes, and tl.jley perform‘ lef. g
duty best by stating accural and without malice or

-

favaur all the pmﬁ&)lum‘mey W . »

3

# In this connbxion toa, we i

reeprd of vhe preh’mnuryﬁqeohgut i

b polive diaryiymd -ns-the privakel
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The magistrate kuew nothing of ithe reat d’rmmu‘t::ﬁs
He did not know that witnesséshiad been kept in' police custody.
] ot know that two othar ghite different suspects were
dctually at that time in custody on the very samé charge. - He
had not received or demanded a proper detailed report us
required by section 141 of the Criminal Procedure Ordihance,
and be had not seen the police diaries of the case. He had
heurd nothing of the blood-stained spear found in the Nandi's
hut

46, We have gathered a strong impression that beth 1o

the rmagsterial eng@ir and i the Supreme Court inal., thers
wi- probably nobedy i1 court who was in a position 10 weigh
the value of the evidence and s0 0 interpret 3t as 1o obtam
fiom the words a true picture of the facts 1t is plain that
jeople in England, reading evidence recorded by an HEnglish
man would picture their own kind of court. their own con-
ception of native huts and African scencry . thewr own ierpre-
tation of eact acuon and its motives which woud e oased
)n English village life and would approximate to the 1ruth
only in proportion to the reading and ¢apenence and the power
of 1nagination and sywpathy of the individual. But 1t appears
(o n~ that a judge and counsel, living i a British ~ tlemen:
under the European colonwst conditions of to-day, even though
they vy no donbt form a better picture of Afri.an soenery.
are e remote as therr brothers in England (om any e
rpprectation of native thought or action The nudive whsessors,
are i our opinion, v<ually ammunted by motives having litthe
relition 10 the evidence which only o often they ave mentalh
The pwture that we wish to present
wid the inustice thut calls for gunedy 1% the couplete mental
wsolation of the unfortonate natives i the dock, bewildered Ly
tie processes of n foreign law, bampered by the medumu of a
strange language, and wtellectually lower i comprshension
than an ratelhgeny European child of twelve

ncapable of weglung

47 Ve dese W emphasize u pont to which we have
veferred  namely that it i the duty of the palice to
present b relevant evidence o the coroner or magistrate

slready

Phie duty was detimitely not performed  There were at
st two possible hnes of enquiry, of which one wus chosen

the Assstunt Inspector of Police for presentation to the
We hebeve this to be the usual practice, and we
that t i~ tar too great s responsibility to be thrust upon
Dy police oflicers, often young and iexperienced
et hos duder such o svstemn, must prejndge-the case and

waskrale
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¥ iopras somo-of - cyidouce, befare it

B L8 X 3y : r

‘pocscpted to TI0%0
., "We @armmr over the vety sigmhett
cant point’ thit U tige Tibd saother ' suspect V- in. qustody:
{(withoat a wasrant) i) the duy. after the uccused were' com-
mited for teiaj, and we ‘are Jeft with the impression that the
police cenceived ity to e their duty not @ lx}xmrlw and
report and to put the resuit of these invuug'mdm-bg{uum t
coroner. bhut Lo work up  cuse (ot the prosecution, nsting
the evidenge for the defence. Seme of the biame lﬁn sate |
of affairs muy perhape be attributable to the impression thu 8
high atio of convictions w cases 18 & mark ¢f police efficiency.
Lt shoukd of ceurse be unmaterial to the pnl‘? whether a con-
etion 1 secured or mot, provided ihat they Tiwge fully reported
all the wwatertal facts  Police work is only well done when it
hias left no pomnt uninvestgated and unrecorded and has pre-
every paint whether for or sgainst the accused, for
swpetent  judicial - wuthority More
expecially 1 (his inomnbent npon the pohice when the sccused
are natives und undefended by counsel W ¢ consider it proper
xirncts fron the Police Code by the late

gty ¢ P ith

sented

nvestigation by 4

t quote bere sonie &
(Colonel “r H. Vincent .—
what rehsnce 1s of necessity

Remember always
e upon, the wstimony of police-

placed i Courts of Justi
tnen and bear coustantly w nnnd that in many cases the
fute of the seeused man which means his lfe or ks Lberty
Aepends npon that testingny Remember also when yau
are giving evidznce, that you ure not the person upmeL«{d
w determine the guili ur mnoceneg of the person on lis
nor have you auy right, to wapress wn opinion on the

k)

ubject.  Your duty is & very gimple awnd easy one, uagnely,
1o tell the Court all you know.”" =~ s

\g\“n

LG8t 1ot Suppress of ‘gverstate the alightest
crcumstance. o as to favour the prosecpiion or prejudice
thgprisoner.  Lhey are under as. cleat an oli}xglﬂon to
¥ u the Court*of facts which tell in favéur of the
aceused a5 of facty which tell against huni

Phey should endeavour as far as possible, to tegl
ndifferent us to the resulty of cases and they perform their
duty best by stating accurately and without malice or
tavour al' the particulars they Enow ™

* Police

#®. In this conmexion 100 wn‘gnp‘m pomt out ‘hmn‘ih;

reeprd of the prelipinary investigati he Pphve_ 18 regarde

at'h lf)u diary? ind as-the private of the Police
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Department 1t was therefore not accssaible w the counsel
for the detence ((i. section 139 2) of the ' ! I’rc
Ordinancel.  Now counsel for the defence s not briefed \‘ée
case & committed tor tial wo the Supreme Court, and is ore
often than not in uative cases a juwor advocate, of hatle
expenence of the couniry or knowledge oi tue language, who
would bardly kuow how to pick up ény eviflence .o assistance
1o supplement the record in the nagustrate’s court. It 1s
therefore ai all whe greater unportance that the fatter record
tunid be as Tull a- possible L the circomstances as revealed
toohie aes, 1t would seews that opce wi 1zhorant nauve has
teen comuited by a carefnl magistrate for trial he s prac-
iy condeinned 1o death

W We wouls refor here also o what is very apt. as
foore iy 1 thus ase . to becpme the attitude of o wagisirate
e o wrt. namely that s function begios and euds

tamoorbanoug whether there i« w sufficient prima 1acie case
ctsed o Jusudy thew committal fur wial by the
supger o Coart Uhe sdequaote présentation i ther fower conrt
o u as (00 the deleace does npt uppéas 15 be any oue's
busshers vadess the secused are i ou position to Tetain coudisel
But the wecused are ofter sgnorn and- prigutive tafives with
o idea of the nature of evidernwé ar of ‘the pfocedure of our
eitrts Lo o onatve o held hysherr owy rbal suthorities
everytiang vould diferemt. Knowheg thatethe witniesses
mothe other sk would be wctusted by tnibal rivelbies in
aving or  cithnohing e r\!lk’ll(’ they would call around
them ther ol ar ¢ iresds fo sapport then  But. mthen
bewilder wn the tex aons of these is raded om by K

laws of vidence as mvelevant, abd they Meveno rdea 'km
else to all It s therelore of dipreme importance that the
whale ecort of o ful]l investigasion of every posaible hne ef
enquirs ghould 1o uobessible 1y the defending counsel,

A0 We desire 10 call partcular atieny this point
of the inberent weakness of the defence e % pauglly
uo defouce m the lower eourt and in the Suprerhe Court the
advocate arsigned for the defence of the accused in the strugyle
for hfe with' whach they are suddeny ««nlronted i~ net always
thie best obtainable.  He i only oo ofter the least « xpatwnoed
and therefore the least agoupred of the practismy advocstes of
the neghbourhood.

Ther 15 nsually 1o roducement to lake the case up and
pressure has on accasions to be exerci~ed o obtain any defence
for the accused. P

@
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51. Although we are 1otb to

of- ?agmruaa or judges, we consider it our

criticize the judicial acts i :
to. draw )

which in Fview \hn.be

acts or

}n‘ a lepund effect npon. slse cburse qf eveme oonnected th-h

'We think
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WI sarely, necessitated further &

‘. ﬁld sunely have been at leas

eiquiry that the Nandlxkxpk_etgr

e i(r:gﬂhnble ﬂm§ the magistrate: af. Kitale’
ghold nm mqn‘t before proceeding

"‘u," by section 141 of th¢ ~Criminal

ce % hig hauq,a he would have decided to hold
A' st that it was his duty to see to it. thagh:
¥

A

adtohhlﬁ

o to tﬁler u’l\’

it congexion, the details and sig
afith preciee information tq\,

?
e e

‘with the'chorge
that had & full and

required bv Iaw,.
1L for: thie police di ;
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' Department. It was therefore not ible w0 the 1
for the defence (cf. section 139 (2) of the Cnminal Procedure
Ord . Now 1 for the def is not briefed till the
case is committed for trial to the Supreme Court, and is more
often than not in native cases a junior advocate, of lttle
experience of the country or knowledge of the language, who
would hardly know how to pick up any eviflence or assistanco
to supplement the record in the nagistrate’'s court. It is
therefore of all the greater umportance that the wtter record
should be as full as possible. 1n the circmunstances as revealed
1 ths case, 1t would éeem that opce su igharant native has
been comutted by a careful magisteate tor trial, lie is prac-
ticath condemned to death.

19 We would refer here also 10 what s very apt us
tpparentdy 1 this case, to become the atutnde of  wagistrate
e the dower court, namely that das fwhction begms and ends
with amcerlaining Whether there is a sufficient prima facie case
Lottt accnsed 1o jusufy thewr committal for wial by the
Supgenie Coart. The udequite présentation i uw lower conrt
of e a~ for the detence does npt appear fo be any one's
busihcss wiless the accused are i« position to retan counsel
But the accused ure often ignoram and: prigutive nafives with

1o ddea of the nature of evidenwé or of ‘the pg ure of anr
cobirts Lo a native court held bystherr own tribal suthorties
everything would be different.  Knowimg that¥the witnesses
o the other side would be actuated by tnhal rivaltiés in
giving or withhoMing irue evidence, they would call around
them their Loy and fricnds to wipport them Bul‘mﬁhwu
hewilderient e vesiuony of ghese is rujed out by Bumyeun

laws of vvidence as nrelevant, ahd they hyvno ides Whotn
clse 1o call 1t s therefory of ‘dpreme importance that the
whole record of a4 (ul] investigagion of every posaible line of
enquimy should be sotessble 1o the defendivg counsel,

M. We desite to call paricular attention to this point
f the inherent weakness of the defence. There {& psu ﬁ\
un defence n) the lower court, and in the Suprerao Court
advocate arsigned f5r the @efence of the accused in t.he\u‘gglp
for hfe with' wiueh they are suddenly «ontronted s not niways
the best oblainsble.  He = only tou often the legst expetienced
uid therefore the least accupred of the practismy advocstes of
e nenghhourhond.
Ther ax wsually no inducement o take the casé wp and
pressura bhus on accasions to he exercired Luohl.nm any defence

for the ac oved s C
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5i. Although we aie lnth to criticize the judicial acts
of. ?&glslr.\zcs org.judges. we consider it our d\lﬁ( to draw
afiéntion ta important acts or omissions which in our view hn:'le
“ @ fad a em!pnnd effect upon. zhe course of events ounnected with
this oaps; )
‘4 oAy lﬁd &dﬂm i(rogmmble ﬂm the magist w K:mler
! 'gid, gobrhold an inguest before proceeding with e charge
5

ns. We think that bad a full and )msg
: ﬂ'”:;:’ by section 141 of thé Oriminal Proceduref .
bu‘ﬁn hiy hanqs, he would havgglecided to hold an
bt that it wae bis dutfFto see to it :hat
I néd hiw 1o the form required by law
@f: :;::&m ﬁ\:{’eﬁe did not eallfor ll}e police dmnﬂ for
ﬂu eonhmplaﬁd by ‘the legisliture, namely 1o uﬁ
bim in liney of mve'pgwoh He would lmve tu\md “mugeh of;
dmt of whidh he.'was lsQ in IQW ‘

! 53, . T Attortiey Hlpﬁ wu properly goin sulsd om

A Mmﬁ guitt of he; pn‘ﬁg
ﬂmS
w(ﬂdev:not ‘hdve been mleum! 0 the plhce cm?d

fout accused when before the court on e chntgq(okw

ath been impertant evide AR mqwt
;ﬂ‘s 'Ol“d@b ﬁ the "gll: We behe?: at had the | i ﬁn',. 4
i kqm &nd thereaftercr dmt«dnh nest ¥
% oceedmé‘n sight, llmxe aﬁ '
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cousin, and was reluctant to approach the body. The cirgyn:-
stances were never elicited in which voluntary -infomnation”

the discovery of the body was given by the vary persons “whe

were later arrested ind charged with the murder.

34, There is yet one more point 11 this connezion.  Once
prisovers gre convicted und sentenced to death, the function
of their couuge| s discharged  1f they wieh w appeal, their
appeal hus to bedframed by che officers of the prison, who have
no knowledge of the facis. 'Lhére 1s plainly scope here ugain
Jfor s 1 prisoner s friend

5%, ‘Phe foregomy represent our conclusions a- 1o the
Jooenal orcumstances under which dhe four accused weie
narged with murder We md i effect that there are serious
angs n the svstem both as 1 js franged

prete
+

and as 1t j. inter-
which do not”ive the uative og, triad for his fe a
Jhitng chanee  und | than to individual
msconduct the we attpbute the undoubtad miscarriage of
wstiee  Tuwidial moeendect way however, an important
ontrbawt, cavse gnd e 1pnn new 1o meore detaeled observa-
Tomg on the «ondoit of the pahes

oo this rather

Pre Covover o tHE Poui gl
« The condn the poboc gnquiry wos i the haods
ipee his semior officer was unwell
He wan assisied by a wnoee of pative policg, oue ¢f whotu
<poke the langagge o1 e wcased, who aré Bagistu® It is
Agalnst these nubive oo thet the st seriovs unegat:ow
have been made. [t s alleged thav by intimidation of prisoners
and witniessan theo worked uy the evidetige that ia pecorded on
b ficof tue eonuntung wagistrate, aad Which to any one
codine it ansisting as st does of stateiiite porting to be
tome of eve - wiinesses, 18 full ‘unnﬁenwu’ié'r ittal. We
have already comfmented on’ the cyreumstances in which our
sytsen pertits the obscuaton of such points us the low
werntality of sarhe of the Witnesses the durkness of the night,
contrasied with-the fult detail of the storiag and o ou. The
fagt remains that the cese ag pregented by these wmen was
aseepted Uy thair superior officers, *by he magistrate, und by
the Supreise Court, and i the Tesnlt four men nasrly lost their
liveg. Oneof the mative pobae n question was proséouted and
convicted later for asseulting (he womaki witness, gnd has now
left the Force. A ' has been punished departumentel

entadly.
There is no evidence to show that the assigtant inspecter Was

I an 4seistant Inap.ocG

-

el bl

i

7. .

any way 6 party4otheir proceedings, and we-exonerale B
3:. ﬂngs w?fry‘gm've ‘head; ‘But we gnsider him daaénugf ol
, cénsuré in respect of Bzt - . A

3H s, fafluge “to comply with the specific provisionsiol
‘@eﬁ;ié on 141 (1) "3 @ of the Criminaf Procedure -

‘;ﬁ; Ordinance.

haye donesso.

We are satisfied that e gould eashy
(b E‘iﬁhn 1o wn;p up carefully the-blodd-stained spear,. . '
lorder to have *he bload mlysed , N

(¢) His unlawful detention of the Nandi “suspects in .
. flagrant contravestion of section 45 of the Criminal s
Procedure Ordience -

5 iy e : at the instance of the Com- i
57, Am enquiry conducted at t
\issioner of Police has extablished that a number ‘uﬁg:whe; 1
; |2 1 of Police Okders occurred. This record is ap) pde
of law and o ’ ] e o
(Appendix C) & ot grave dme,ht on (. P :
r.esponﬁible for thew %ﬁ lctions of §\|tyk.‘ T) -tm:m,fi:;hl ie
‘Jetention %ﬁvitq@sé@ﬁ; > v.“ with in the next, grag ‘ »
58, We shall no?u‘ﬁetjﬁ@n'eyulnmlxdmg mm(er',ﬂhll;;ih.
* requires closer’ investigatio ithan the. (_erg: of miaw to tw:, .
Comimiss vup‘pe’ap “égntempla ounurpd. ity
- ¢ prisoﬂe&.rmhq_x tan the witnesses.
A d admitted=—that not «_\Q‘ly sug:
iﬁ”ﬁlﬂlh_(bﬁ.hy the polmg,wgbout
i i‘m‘préﬁia‘p that this ¥ the
"und that if we treated it a8 an out-
starding case of il Aetion by Mmﬂqf police uﬂ]}?ﬁz
we should-pe obsourigggihe real positionyes well as dging 1w,
an ipjustice. . We recognize thiit in the pequhg circynstances:
of the’Uelony, whera,;,ma,r:i»lm\es hold m__mn 1 qeml. -glu‘ﬁ 3
daring “he l;wllm. thete 1iay* be. occasions upon wh:;h % :
polu-: cannot ghdays get imwediate accoss 10 one. - e gre By &g
fully aware how easy. it is for espentinl gative  Hitpesses fo-
fisnppéu by iy Kours of close and afikfquework, .
disappéuppnd thereby mﬂm. k; &— B o
We appreciate tBavithe P‘;ﬁ%ﬁ?ﬁ"w" to & m‘ gh%'m‘?, ;
gggelﬂ' instryfient &f criminal Mm:tﬂwtmhgn‘ (-
to gmphasizein the st yreqiiivocil terus that tlﬁe
ick have no¥nght ~whufevet, to -relogate witnesses to tl;e
police Jines or elsewherg for detention or tQ detain suspects
., without dua-whrrants, wnd that sny-felazation of d.lsmphn:‘ b £
this respect iy almost eertain, 48 in s case, to lewd to g .
puses
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cousin, and was reluctant to approach thsbody The circngb.

were later arrested and charged with the murder.

;- # B4, "There is yet one mare pod i
4 b 3 point 11 this congexion. Ou
1 g;nm o:re 9onw1cﬁ.ed ang, sentenced w death, ‘the func:it‘ne‘
g pr,en h;w nmng:i‘l: dl;h:rgel?e. nl;'c they wish to appeal, their
al by {ram y the officers of the prison, who have
, ;m kxn‘gledgepf,ﬂm_ facts. 'Lhére s plainly scope here agai
4 ofor-a ¥ prisoner’s friend." . ‘ e

35, ‘Phe Taregoini re} :

o e faregomir represent our conclusions s (o the
,_l ‘:d crcumstances under which the four a used were
YL | i, I
;1:;; with murder  We tmd i effect tha rheie are serious
1 .xn the system, both us it js fraided and ac 1f 1o int ‘
iy : . « - inter
:]“‘;:” 3 v:‘lhmh do not wive the nagve of, tris) for his hfe a
‘,_‘ -_* ance und it s 10 thi® rather than to individual

i N
usconduct thyt we witpibute the undoubred rusearringe «of
ge o

i sustice Todividial misconduct wag however, un jmportant’

W rontribmory canse and we turn now 14 more detachied chser
ting on the condwet of the pohee o

A
Pue Covener oF THE Police!

. The vonduct f Alwe pohce

Wl AN 4sKISIANL inspector »nv:‘ bius ::.:::lt)t;l‘«:: .:u::)“ h,‘.ur“'"'“

He wan assisted by 4 jowuober of mml\e pobicg, o
<poke the langugge f the acgused, who “é?}'}’ el “4;"‘.“’"“"“
;;_v:um hese native pobce that the most »erm:lgwnlliléga u:
e knn made 1t s alleged thav by"mlllmi’ﬂéliuu of prisow i

© ool withessen they worked up the ﬁnd‘en};'e that 18 neoﬁr.] l’]‘“-
L B of the connoftung wagistrate, a'jgd‘vhich to an;‘ “,"
.\(ndr' 1 caneisting as st does el qum' putportin -t(:'!nu\
thome o Cye witnesses 1= full lu!liﬁ.@lﬁou for Q(hh i fﬂlg Ve
nave wready commented on’ the nn-u"thsilnogu n w ;h o
-ylsen permits the obschiration of such points s th lour
wentuhity of same of (he itnesses, the durkness n:bﬂ night,
.'nmumeu‘ withi-the fult detail of the stories a;"ar] ~0 ”l: m%;’
fact r mains that thy cepe’ up presented by these mo.n wa:
averpted Uy thair superior officers, “by tﬁg‘mgiﬂmxe and by
e Bupreie Court, and v the tesnlt four men negrly l'mdr tha?r
em.:,i(.“::m A,::;imlwe.quga in (uestion Wus proséouted and
v ! ulting l‘be womky witness,.gnd has now
Iett the Fores. Another; has been punished deparfentally
Ihete 14 1o ~Adence to show:that the assigpant Jmpfmor v)m

g « <

o were never elicited in which voluntary y of
discovery of the body was given by the very persons whg”

a7

) B e - I
i uny way & W*t}ﬁhdir procéedings, avd we-exonerate hi.
o ‘this very, grave Head;: But we gonsider him ‘desérving of
, eBusure in respect of s " - o -
&é‘&l?s,_fﬁlu&:{o comply with the specific provisions:of
% section 141 (1 and (2 of the (1imual Procedure
Ordinance. We are sotisfied that he s:')l eas|
haye dene:so. »
(b Eﬁﬁn;; te wrap np carefully the blood-staiied <pear
in order to have *he bload mulwi‘
(&) His unlawful detenton ke Mndi suspects n
flagrant contravention ol section 45 ot the Cominal
Proceaur: Ordngiice

57 An enquiry sonducted 4t U Tustanes of the Com
inissioner of Police has estabimhied that a nunber of breaches
of law and of Police Order- oecurred  This vecord '~ wppended
(Appendix U} and refiecta grave Queredit on the pobiee officers
responsible for these d Seliction- of dnty. Tie matter of the

detention of Wituesses 38 dgnlt with an the neat paragraph

55, We shall now

“yefer hont autstaiading matter swhich
requires closex investigasio ythan the terms of reference to this
alip%a'x 0 anmplutv on our part, un we
prisonets-rather than (he witnesses.
i iindecd admitied<~that not only ' suxs
pects it witnesaes wete Kept i custady by the police without
svegeined the impression that this 16 the
usual pmcti(x of the J;ﬁmd that if we Ll'emed L as unoout
standing ease of Uleg] action by one-particular police ofticer
we should pe obseurig the real position e well ws damg lfim
an injustice.  We recoghize thit in the pécnbiar circgruatances?
of theColony, wliere magstrates hold court 1fy neq,‘em,l places
duriggithe month, _t};ére way be occasiens upoyy which the
palice canhot ulways et immediate access 10 one. We dre
fglly uware how easy it is_for esventinl native witpessés 1o
disappéuk,and thereby uul&k’){ Jours of close an un_iiqu;_,w«mk,
We appreciale atthie polic ﬂc\qei & iforce iefluwt
ah un affigent instryment Sf eriminal ndhqm‘uunﬁon,' bog it
isjour duty to gmphasize in the st unequivocal teris tht the
police have noright ~whatever, to Telegate witnesses to the
police liveg or elsewhere for detention or to detain suspects
! without due warrauts, wad that sny Telaxation of discipline in
this respect 15 slmost certain, as in this case. to lead to grave

abuses.
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uf “‘MN Commission on’ Police mand,l’?

M LM bt ﬁerence has been wade befare as

; practice. i as detention which:is.differen
e g g from sty w«. ‘ X .
B < Para, 148, These sophistries are all swept away in 2

_ “mdemorandwm prepared for us by the Home Office - -
* The word detention 15 not & teemt of art  The
téchnical term is uuprisonmént.  Any form of

restraint by a Police Officer. or indeed by )
one,ds 11 lawegn imprisonment, and f o police
otticer has acted wrongfully an action for fuise

unp asonment will Lie

U Pare 154 We have no hesiabon i osaying that any
i uchs pracucee of whalesale detention of a group of
gusnects 1 order to ineruninate one, s wronyg both

in law wnd proeiple and should not b employed. ™
60. Tu s Aiffienlt (o assess how uncn weight should be
ttached to +thu no food wa

rssied on some days
d how much <hoald be atiached to

ems probable that simee there can
ne regelar reangements b

W ersois

thes tieoaf established

(eding rregalarty detaimed

pwers v bere vould e soner danger of covsmons There

VW veT

ao question that the police have Lid theriselves open

Cocilegaions of starving Witiesses 1itc comphance and we
reconnond o to the very close attention o the Comnisswoner
P CoNo T 1 bW OURICERS GF THE CROWN

1 We hive raled a- irrelevant an)y complamnt st
Mr MeCarthy as v cle

that he was never at any stage
officially connected with the ase. nor dud be have charge of
woasoamy tme Mo Beathey s maire coruplunts were durected
wainst Mro Daxies. whom Le nccused f a lggk of symputhy
i nterest amonning ahmost to Lostility. *

Vit

It appears (o us that Mr. Dentley recewved consider
able assistance from the Legul Depurtment and chiefly fron
Mr Danvier, andt that he was theroby

nubled 1o get the appeal
hewrd i the Court

f Appeal for Fastern Alrica.

63, There up[wur; o have been genuine wisunderstanding
as to the order made by the Appeal Court in Nawobi  When
My Davies wrote 'us letter of 27th September, 1924, 1t -
clear that he had 1 und w very speciti order of the Court

L8
Ja this connexion; ikis appropriaste o quote from the

i st e e e

h ol whifh ‘was ‘o the effect that Mr. Beﬁt}gy was R’sg
g:ih:hi:o had ‘made allegations that his dence Wwas

“from him-by the*police by means of vilence, %o the’ S
e at ‘Kitale iniorder that he might ' 16dge n come, . ¢ oR v
3"*11 expressign has o definite'legal connotation snd ¢

! ings. Mr. Dayies, ",

“

he institution ofycriminal p ; .
g :n; ?mm Mr. Benmlay's ow:\l statement fhat he had had
7 vews magisterial experincé in the”Budan, naturally
oncluded: thag the full meaning of theexpression' 10@@ '\
complaint ** would be quite clear to Mr. ‘Bentley, ,i"?’ are
satisfied that in ‘writing his letter he was merely s‘fnﬂ%@x
way, reminding Mr, Bentley of the c‘n\mo.u\thnm had ';5;;'
given ip clear terma by Mr. Justice P\ckn.armg.‘ nll_nqkly,‘.f s
unless Mr. Bentley complied with the specific directions o . 3
Court of Appesl, the nlhg'aﬁons'of‘Busikq would be dlstegn; e
and the appeal would proceed on its merits: 1t appears, how-
ever, that Mr. Bentley merely toak Bmko to the magistrate
& Kitale to make an affidavit and did ot institute any crjminal
proceedings. iagr that Mr. Bentley had misundetstood
what was requirec © ii we cannot nmba the blame for &lﬁ!
to Mr. Davies. Moreover, we find it fi!ﬂicnlt io_wqulathe
observations made by the Cou!jt at Kampals ox 8th Msmm,
1029, with the terms of the specific order made on 20th Decem-
ber, 1928. N

' There appears further to be some confusion in Mr
Bc:m?:y's mind belv‘.’::en the Judicial Department u:'ndu the L:f::
Department, for be complaing that no mn.m.)cnou wu}(m,,le
by the law officers of the Crown 10 the mnglsm;te Atl e
a5 to the order of the Court of Appeal. In !.he‘ rst p"u.u:, ot
would Hot of course be necessary to agud any jnstruct u: -
the mugistrate at Kitale that he wos to take o bceb::plm:‘.my
that is a pert of his normal duty, and would o:::e v |
time, at the request of any person. In the second place, ere
u.‘ﬁ:y any case QEcessary for the order of the court to bebeot o

,lx\unit-u';ed to 4u¥ person, thut would daubtless be d!?ne oz’ erd
registrar of the court. It would not be the function
law officers of the. Crown.

65. We can-find nathing in Mr. Davies' conduct of the
case, x-A.l any stage, of in ite pteunt;tion befora(l.he b‘:mmi:
Court-or the Court o!.,A!)psal toermuefn A n:n.w"h o
Qeserving of vensure, O ih DY WY incousistent e
tradition of the legul profession and the duty whigh its mewmbex:
owe 1o the pubhc.




“on Potice Paween and Pro-

A ;i ; o Frequdn e lgnce hae been made befare as
Lot . o ;s“detemlon wwvlsﬁﬁere,.

W, 148. These sophisiries arc all swept uwa) in a
: i'nr}&tn prepared for us by the Home Office ~—
‘Tfl_é'evord detention s not # \gm) of art The
tochnical term is imprisonarént. ny form of
t%‘tmim.by & Police Officer, or indeed by am

‘one, s in law-an imprisonment, and if « pohce
officer has acted wronafully on action for fulse
unprisonment will lie.”

Y Para 154, We have no hesiation nosaying that aoy

" such practice of wholesale detenipn of a group of

suspects, 1 order to Incrinate one, 1 wrony both
in law and principlean: should not be emploved.’

60. Tt is difficult to assess how nicch weight should be

attached to statements that no food wae 1saned on some days

to persons o detained. and how rauct <houla be

ttached to
the Lt af estabhished. Tt seemns probable that since there ciu
be no regolar arrangements tor feediug drregularly detared
persans. there wounld he some dunger of o~ here

however, no question that the pobice bave Dol themselves ope
Lo allegations of starving withiesses ite compiance. and we
regutinend 1t to the very close attention of the Conmissoner

THe, CoNDUCT g THE LW OFFICERS OF THE UROWN
61. We have ruled as irrelevant any complamt agumsi
My MoCarthy as it s elear that he was never ut

iny -lage
ufireially connected with the case

nor did bhe Lave | harge of
itat any time. Mr Rentley's main coplant

were directed
coamn-t Mr

Dusies, whom he aceused of a lack of sympathy
i nterest amonnting ahmost to hostlity

o2 Tt appears 1o us that Mro Bentley received consider-
dance from the Legul Deparunent and chiefly from
v ies and thiat he was thereby enabled to get the appeal
ot o the Court of Appeal for Bastern Africa.

o

Ny

61 There appenss to have been genuine misunderstanding
as to the order made by the Appeal Court'in Nairobi.  When
My avies wiote lus letter of 37th Seplember, 1929, 1t 1e

clear that he Lud i wind a very speaific order of the Court

5 y 3
appropriate to quote from the

ho had made aliegations that his evidence a5

_by thepolice by means of violence, to the’

at ‘Kitale iforder that he might " lodge a com-,
;"%ﬂ expressiah has 3 definite* legal connotation and"

5&1\ ) whiéh wa¥'to he effect thaot Mr. Beftley was to
i,
y frot’ ém

p % 5 ol e - . &
(oéuhs the institution ofyeriminal proceedings. Mr. Dayies,

¥mowing from Mr Bentley's own sn.umem_‘ that he had had
many yesps wagisterial experience’ ini ':l;tdyn, .?ugu:ul\y
concluded: that the full meaning of the expression ' fodge &
complaint ' would be quite clear to Mr. Bentley, ve
satisfied that m writing his letter he was llngrgly. in o friendly
way, reminding Mr Bentley of caution that hed be;:an6
siven in clear terms by Mr. Jusuce ’xckarmg., nm}le}y. tha

nless Mr. Bentley complied with the specific directions of th;
Court of Appeal, the allegaﬁons of vBuaiko wopld be dlsr.egurda

and the appeal wonld proceed on its ments. It appears, how-
ever, that Mr Bentley merely took Busiko to the magstrate
4 Kitale to muke an affidavit and did not insutute any (-,nunmn:
proceedings. 1 18 clear that Mr. Bentley nad misunderst "

what was required, but we cannot ascribe the blawe fo!

to Mr. Davies Moreover, we find 1t fhlfwuh 10 reconcile the
observations wade by the Court at Kampala on 8th March,
1929, with the terms of the specific order made on 20th Decero-
ber, 1928.

d we are

- Phere appears further to be some corfusion i Mr
Bcn:::y‘s mind ber!’f:i\eu the Judicia! Department x'ﬂ\d the -I .egrl::
Department, for he complaing that no umtrgctl(m “ah}{s: i
by the law officers of the Crown to the r'nugmu'att at .l u“
as to the order of the Court of Appesl In the first plu.ue. N
would #ot of course be pecessary to send any umtnwlu:n( :
(Be magistrate at Kitale that he was to take » C“:.‘P‘\“l“"&:_
that- is « part of hie normal duty, and would be o;a\a wnr)p
time, at the request of any person. n the séeond place, o
it i &Ny case Necessary for the order of thesgpurt to beheo‘h;

& municated to-any person, thut wauld doubtless be dclme dy‘:{he,
registrar ‘of the court. It would not be the function
law officers of the Crown.

65, We can find nothing in M:..Davies' conduct of the
case, al any stage, or in ite presentation before u..f b“{mim;
Court ot the Court of Appeal for Fostern Africa, I;a. b
Aeserving \)I censure, or u\ l\ny WAy ll)Cquu\ﬂe!“ \Hlv\he‘i
teadition of the legu! profesaion and tbe duty whigh 1ts mewnbels
owe to the public

Or{-’.f“

X 7 %
T drarr

N ey
oo oo



66, Assi Inspector Dale p ded on leave on the
19th of January, 1929, and réturned to the »(‘dmy,ou": 3rd
of . August,.1929. | The re-trial which was ordered’ in A
1929, had to be deferred vutil his return-as the Counsel who
was undertaking the defence 4t the second trial had intimated
that Mr. Dale would be required for 3 As
events turped ont, we consider it tq be most ynforfunate thai
Mr. Dale was dllowed to proceed on leave, but we do not
consider that any censure hus been merited either by the Police
aathorities or by the law officers of the Crown in this con-
aexion.  Mr. Dale had been suffering from malaria and it was
cousidered wi the time that his absence would not affect the
case one way or another. There were two reasons for this
velief.  One was that Mr. Dale's evidence was partly formal
aud pastly related to facts which were equally well known to
others | the secoud was that 1t was anticipated that if the Conrt
of Appeal beheved Busiko's fresh statement it wounld quash the
conviction

CONCLUSION

67 We have recorded our conclusions on the matters
spectfically veferred to us, but we consider it to be a public
fory 1o add two observations

~an o the first place we feel that Mr. Bentley has
arted the thanks of Goverment for his public-spirited action
shiereby four men, against whow the judge at the second trial
found that there wue no case whatever, were saved from the
gallows His claim for compensation both for the accused,
sud n respect of his own expenditure of time and money s not
#vatter for us, but we commend it to the favourable considera-
wii of Government  Claims for expenses i connexion with
‘e sctual sittings of the Comumission are being dealt with
under section 12 of Cap 25

69 Secondly we desiic w suggest that ail the circum
stanices which have nov. come o light reveak an urgent need
for a revision of the whole system of adminis@®tion of criminal
Justice i so {ur us natives are concerned.  Under the system as
admnnistered four natives, afterwards declared w0 be not guilty,
were 1 castody for over 500 days During that period they
lay under wentence of death. with the comstant possibility of
execution for 226 days  Hections 61 and 62 of the Prisons

Ordinance. Cap. 87, read as follows : —

" 61 Every prisone: under sentence of death shall
be confined apurt from other-prisoneps an a w cell and i
shall be under constant supervision by'd[y;lu\d‘?h‘@lt"

€

2) k w A 2 oo
O o i 0 SRR

0. Artisle 7 of the Kenya dni&uy’l'bxdeg Counil, 198

follows i— 2 o et h
". ders u-r hmmchﬂﬂérin@ﬁllﬁr}i?“ natives &

jes; every Conrt (4) shall be guided-hy nati:
[*r't‘lu deg e 1d is not repugnant. to just

far a8 it is -applicable i :
" morality“or ingongistent with: any, Order i
-~ Ondinunce, o Aty regolation of rule "‘“‘*-‘m e
in Countil or Ordihsnce : jand (b} shall d
cases acoording to substantial justice W
to technicalities or p e and Wk

The circumstances sum;nnding the  arrest mg mﬂﬁon
these four Bagishu natives appesr to-us to e‘onnmm{' ‘E‘z?ncil‘
of the prigiei  “+id down in His Majesty's Order in Conneil.

We have the honour to be,
Your Exce]lency': obedient servants,
G. V. MAXWELL, »
Chief Native Commissioner
(Chairopn).

0. F. WATKINS.

20th November, 1930.

Mr. T. A. Wood was absent from th;a Oolony at\!hl: ﬁx:
final drafti but has expressed- to
si~the final drafting of the Reportn ) ‘
4 (otherle(.‘ ismaners his agre ‘with the genersl- con
clusiops whicti are elaborated in the Report.

G. V. MAXWELL. '




“66;* Assistant Inspector Dale’ proceeded’ on leave on the

d to the Colony on the 3rd
1 b which. was. ordered in March,
1929, had 1o be deferred. is. réturn-as she Counsel who,
was undertaking the defence at the second, trial had intimated
that Mr. Dale would be required for cross-exmmination. As
events turned out, we consider it ta be most. unfortunate that
Mr. Dale was allowed to proceed onleave, but we do wot
consider thut any censure has been merited either by the Police
authorities or by the law officers of the Crown in this con-
nexion. Mr. Dale had been suffering from malaria and it was
considered at the time that his absence would not affect the
case one way or another. There were two reasons for this
belief. One was that Mr. Dale's evidence was partly formal
and partly related to facts which were equally well known to
others ; the second was that it was anticipated that if the Court
of Appeal believed Busiko's fresh statement iy, would quash the
conviction,

' 19th of January, 1929, and
of ;August, 1929, -

CONCLUSION
67 We have recorded our conclusions on the matters
specifically referred to us, but we consider it 1o be a puablic
duty 0 add two observations

fnIn the first place we feel that Mr Bentley has
carned the thanks of Government for fus public-spirited action
whereby four men, against whow the judge at the second trial
{ound that there was no case whatever, were saved from the
zallows.  His claim for compensation both for the accused,
and in respect of his own expenditure of time and money is not
a matter for us, but we commend it to the favourable considera-
ton of Governent. #Claims for expenses iy conuexion with
thie actnal sittings of the Commission are being deslt with
under section 12 of Cap. 25

6Y. Secoudly we desire to suggest that ali the circum-
stances which bave now come to light reveal an urgent noed
turarevision of the whole system of administration of criminal
Justice in s fur as natives are concerned.  Under the system as
sduinistered four natives, afterwards declared to be not guilty,
worean costody for over 500 days.  During that period they
v urder sentence of death, with the constant possibility of
sxeoution for 226 days. . Seetions 61 and 62 of the Prisons
Cndinaceod Cap 87, read as follows :—

61 Every prisoner under sentence of death shall

be confined apart from other prisoneps,in a cell and.
stull b under constant supervision by days, A
y dayy

vl Jleaths except, prison officers;
his assigtant, visiting * justic 5&‘; :
religiotis denomination to e bélonigs: s
70, Artisle 7 of the Kenya Colony Orderin Council, 1021,
ordené 09 follows i-— ) A . .
7. In all cages civil and criminal kbwh natives are

parties, every Court (o) shall be gmdeihy native | :‘x

far s it g applicable and is ot repumt-ib ! i?m
morality “or inconsistent witl y, Order in. Council of
Ordinance, or sty regalation or wele made umjv_sr any-Org 3

in Coundil or jihance : and (b) shall de@de all sucl
cases ding to substantial justice wi hout undue regar‘d.

to technicalities or procedure and without undue delay.

The circumstances surropnding the arrest and trial of

those four Bagishu natives appear (o us to ('_Amstimte'\l ys‘el:g';tm‘n
of the prineiples laid down in His Majesty s Order in

We hive the honour to be,
Your Excellency's obedient servants,
G. V MAXWELL,

Chief Native Commissioner
(Chairman).

0. F. WATKINS.
20th November, 1930.

g Caleny at the time

Mr. 17 A. Wood was absent from. the i
of the final drafting of the Report, hut'lms gxpressed l!o tk::
yother C igsioners his agre witly the genersl ag?

» clusions which are elaborated i the Report. L.

G. V. MAXWELL.




Comments’ on port subnittad the Acting
Commissiona¥y of Police on behald of
Comgisgioner of Police Absent™
“rom Colony.

A rrrvTrE v T r T

Pagé 6 of Beport. Pama 18. Tlltreatment

of Witnesses. [ SR § . Sagsnil ey,

- The¢. Comm&sion s Report he;e states that
witnespes in the*Police Lings were there subjetated to
xll«traat!wnt (in Mitiqn-to intimidation). Bxactly
what is implied bf the 11%wtreatment in queéstien is not
nentionad, but.l slhmtbmch does - ' sppear to.be N
gubstantiated definitely By the evideuce before the N
Commssicq of these ﬁtnessas.

Pupthel; Cevtain witr\evses are peportel to

. bave been. starved Ml-ﬁ'w lines..v An allegati.m not .

"./sentioned in seatemmh p’r%vaously giade by any ~oi‘ those
ritmsis (v1dé Mgpendjx C and Appetidix D) end, I venture
ta swhe, not borng 0&& hef-ore the Commission by the
evidence of the wlm wit;x&ﬁs Abhngn, (Appendix D,
page 99 - 160) end of Okirisngs The latter is, never-
~theless , spec&fically referred to in the Repert ss havmg

been kept n short ratious (P.c). d

Page s Pers 25. Evidence iu briel.of

Witness Busiku. v e Ny

£ . The main evidence against the fcur gcoused . i:

wes given by the withess Bagiku ig July. 19‘23 befgre th"

“Suprene Court ¥y: xum, gst Bt e w!mut to uiwn, ok N

\ Buiku subuq&hﬂt c@uﬁnn tht*‘h adhered at tw é
trtnl ‘o the sm story7‘but with fuﬁer deniU«u h&

‘had w.iﬂ'illy told in the Magistrete's Gotrt in Aprdl 1998



- msaét 17« vynes Lion receiys

witness Abwtmg& (wifg of accusad. No,m k §
Hemisi hed’ a],reafr beon simlarly convicted ahd sei‘vd'a -
sentence of 6 months” ‘R.T. for nssaulting wi\:nques in

_ahother case.

Page 11. Para 37. i shment. of ox-

Constable Okupa for assaulting Witnesses.

Ex-Constable Okume Massawa 81s0 was prumshed
in February 1929 by reductign in grade by the Commissmner
of Police for asssulting the same witness Abwenge . Okuma
subsequently resigned the Force on the stated grounds that
this punishment was un—-merited.

The enguiry conducted by Mr..Finch, Superint-

—endent of Police, KitaTe (in sugcession to ¥r. Ridgway)

in December 1928, by order of the Copmi ssioner of Police,
on the complaint made then for the t’irst ‘time by

Mr. Beutley, showed no other Police than the Ebovf: two
Constebles to bs at fault- in the intimidation’ .nd ili-
treatment of prisoners and w.ttndssas An this. caso, and ‘the
weré punished as a result df ‘that enquiry. Hn nllegation
as td witnoasqs Wﬁng. bem’i starveé or iuétfmfbd ﬂiem.;l;g

-




%
|

finds thet

« g ———————

General, who con‘ﬁutttd tha case for the Crovn at tha
o trial, “and Yr. Daly who then appearod for the defence,
were both approached on 13.9.29, on behalf of the
Conmissioner of Pelice, and asked if the re-trial dis-

~-closed any further PoFk:e irregularities. bq;ond those
on the part of ex-constables Gearge Hemfsi snd Okuma
Massawa who had befh elresdy been punished therefor.
Both Mr. Brpce and Mr. Daly stated that they
had seen no reason to suspect further Police irregularity.
Allegations as to starvation and subsequent
111-treatment of witnesses in tk ice lines, Kitsale,
were not made prior to the .sitting of the Commission,

sems 1% months after the Police investigetion.

In so far as the Police are concernegd the Commission in brief

i A. Report. Pages 6,21 to 24, Intimidation
of Prisouers aud Witnesses. - -

4 3 e g
Prisoners snd witnesgas' in the case were

intimideted by Native Police resulting in false gvidence
being given in Court and the accused in the case being
commi tted for trial on a charge of murder.

The Commission potes that these native Police
have been punished acoordingly and records that Assistant
Ingpaotor Dale ns not din tha opimon of .the Commisgipn -~
1n am/ vmywparty ﬁn the procea&ings of these native Polma

The Comgiasiom rur’ckar states mag,tu le;ge “ "
enqu* mﬂ) the casa Was a.n,d.pa inds oft gtan .
Inepaeeor ‘ﬂ'ale -;incd s %hi%ff A%n \' ‘-Thﬂ..
I'supat, u_as'n‘bt oxr‘ﬁy the - oasy 5 &8t out W the
Policy Cese File 5.5/?8, page f. Thu Senior Officer in




— T e

P eai—

‘question, “r-Hidgw

'iu?ﬁis Foz;ce. Py

Assistent Su

of that Pglice District, Wes 111 -ouly for ote
outset of fhe case, but thercafter should accept his

share of respdusibility for the manner in which this

cage was copducted as he visited the scepe of the crime
with Asst. Tnspe&‘tor Dele on the 15th April 1928, the day
ofter discovery of the body, aund eagain on the 17th April.
Thg Pollce enquiry cnmnenced on 14th April and the
Magistrate s ~ommittal was mady on 30th April. Assistant
Inspector Dele himself (Appendix D, page 81) drew the
atteution of the Commissign 1o Mr. Ridgway 's cognisence of
the progress cf the lnvestigatior, which, as the charge
was murder, would be directly under the supervision of

the Police )fficer 1u charge ¢f the District, in this

.nstance Mr, Ridgway.

5. Assistent lnspector Lale.

The Commission proceeds tc rind Assistant
Inspector Dele deserving of ceusurs un the follewing heads:

1. Pages 3 and 22 of Report. Police Enquiry

on Discovery of Corpse.
The Commission's Report states that :-—

A. Ar "Lni;uest" Report wes not drawn up by
4 Asst. Inspector Dale

w

"Two respestable inhatitants o the ne.ghbour-
hood" were not called on by Asst. Inspsctor Dale
to assist or Witnese his eoquiry inte the
clrz.umst?rﬂas of the dcath.

Cap./) Sec. 4',.

A. na report detailing the cimumsfances 4l death
was drawn ué by Asst, Inspector Dsle and signed oy u.m on,
‘Mhl April 1928 in the manner prnbcribed by thas Section N
of Law and on tbe printod forn pvovided mr that purposo
_cﬂ[ 4*.'!«

'I‘Sig W nport A4 conu\ij)ed on pages 35,25 and
28 in the zﬂsle Police hvoh‘ipﬁuﬁ Cage file No.5%/24

;%
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23 ‘?t'bkgthar w1t!,wth.e ‘yiwd rcﬁort tof Br. ;ig?agi
Medical Jﬂfﬁiﬁ)ﬁ mmtm of the body (pige
2B of file). - '
This I;olice file 55/28 was handed to, and left with,
the Cammission (see reference to Police Records in
pera. 17 of Report) .
E.  Assistant Inspector Dale's report on the
death was undoubtedly not signed by "Two respectable
inhabitants of the veMfhbourhood”, a provision no longer
prescrited in the new Criminal Procedure Code now in
operation in thifi)qlony, but two Europeans of the loc-
-ality were present with Asslstant‘ Inspector Dale at
the examination of the body, i.e., Messrs. Thorburn and
wwnsend (Appendix D, peges 92 t~ 95).  Asghstant -
Inspector Dele, however, neglecte. .o hgve his "im;uast"y
report signed by these witnesses, nor did ha apﬁear to
have seut the report tc the Magistrate as required by

Section 141 (2).

I1.° Pages 5 apd 22 of Repert. _Spear with

Stains o butt.

ASsistant Tuspeetor Dale's failure to protect
cerefully for subsequent ans mim #xamination the blood
- stained spesr taken from a fut occupled by a Nandi and
situeted near the scene of crime.
There is no excuse for this, d"ﬁﬁité the fact
thet & subsequent independent ;nvestigation: of the C.I.D.
fefled to discover smy further evidence ageinst the Nandi
in question. The 8ececased from the medice] avidence was
k111ed by = heavy blow on the back of the head; whilst
Yruises were fﬁimd A, ¢
, it Was ‘, : y 1f not fuite 1mposslble,
for = spoar tom' n used to infliet these 1n3m&
Presumebly the Cemifssien considered the alleged wound in

_body (Appendix‘D, page 99).

{

e




Bnclosure A.

Enclosure B.

‘_S'pear but the doctor (Coun) w}m examined the’ corbse

the anus’ of deceisad might have Jbesn inflieted by the

stated he saw'no wound im the énus althbugh he examned
'tro whole body (Appendix D, page 99).
h Nr Thor burn on page 9% of Appendix D states’
he saw the doctor exsmine the anus.
1II. RHegort, pagg 22,
Assistant Iuspector Dela's unlay
~tion o1 the NandQ suspects. !
Here hsst. Inspector Dale acted in dire
contradiction and defiance of Sections 45, 13& 136 lp;ld

157, C.P.O0. &s of &'l Policc Orders on the subject.

c. Police Detention ¢. Witnesses.

The Commission of page 27 (para 58) of the
Report deals with the pmm by the Kitale Pol:lca
of both suspects and ntngﬁhs in.
This wew e legean iﬁfi‘ingmnt w Taw, as
well &s of the foliﬂng Orders and ’”1rcu’1d‘§ .of! 'ﬁnsi" x
Police Force which 1t hgs been found necegsary to

issue from time to time 4o check the inhapent tegndency
in the African, whether he to 8 policeman or & clvilian,
to amploy force or drastic massures when not carefully
supervised .

ill-trestmert o1 Prisoners and Witnesses.

Commissioner's Confidential Circular 11/09
dated the 9th February 1309 snd issued ‘subsequently to
all Buropeen Police on joining and on prewotian. Again.
ro-issued to bhe entire Force on 2nd August 19‘28

|_For S Ordpr.. Issued on 28th Do~ * f

~ombEr ‘3281* Ahw digedt result af thie Police trw%
”&iu dasolos,ad._in ;hls present- cage.



Enclosure F

» Ta tha lnt Qrder any“rema;xd of & eri;c:gr to
Polioa custody mr« be reported to the Commissicner of!
Pont:g, Wwhich waﬂ not done in thls case. P ’ X

' In the casf¥under report Asst. Inspector Dale
not only failed to‘bring accused and suspeots before a
Magistrate to obdfin remands within the periqd prescribed
by Tew but continued to kéep both accused and suspects
in Police custody over a term of days witl’mut warrant
(remand or otherwise) and without magist'erial authority.

Renk Responsibil.. n the Police.

The necessity for Police Officers and N.C.0s. to
realise and carry out the responsibility and du\ties devol-
~ving on them is clearly pointed out in a Special Force
Order issued on 30th November 1928 with Police Order
44/28,  Further, by & Force Order (No.2/30, para ) dated
10.1.1930) it has been now msde essential that dates and
times of arrivals amd departures from Police Stations of
witr}esses and others cpnnected with an investigation be
entered in the Pglice Statian Oééurre ce Book or diary.

Statements from Aceused and Sugpects -

Atgempts by Police to obtain statgments from

v
accused and suspscts, a practice which Asst. ‘Inspector Dale

specificelly states to the Commission (Appendij; D, page55)
thut from suspected persons "we try tc“obtaix{as much
1n.tomt10n as wa cen", is diametrically o@psed to the
Qrdora and - prncuce of ‘this Force (vida Co-ussioner s
ﬂiﬂmm NU .76 dated 13th September 1927) «  In this comn-

W 1 ‘venturs. to -Bgint cut that.umder the Indian

A i”m het np uonfng}on nadn hy ¢ persan ip P.ﬂlsﬂ

b ¥
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 the 1nvcstignti;n.

W

custody can Be' gzven in evidenoe unless 1t be made e p
in the immediste presence 6f a Magistrate, neither can
a confession made at auy time by an accused to a Police
Officer be proved.
By his own statement Asst. Inspsctor Dale
N ;dmﬁts infringementts of Police practice and orders in
this respect and has preésumably led the Commission to
\ gain the impressmnptpressed in their report that both
suspects and witnesses are kept in custody by this Force
% as a metter of #Ustomary procedurs (Rgport page 23).
i Such is not the case and- examples of such that have been
1 brought to the notice of the Commissioner of Police have
: been dealt with severely.
E Where exceptionsl isignces do not permit
Lwituessus who may attend a Police investigation to return
L0 their homes by feason of distance or other factors
cuch individusls should be sent to the Magist;ate or his
staf? for food or shelter required.
In this case where it is clear that witnesses
wore relegated to the Police lines, which were under
the supcrvision of. the -Assistant Superintendent himself,
nu must accept the rq5p0n51billty for infringing both
thu Law and Police Orders as to placing restreint aon

b

th.osu witnesses.

U.  Report, Pagec 22, Para. H7.

Otheér minor breaches of legal procgdure and

of Police Ordersg committed in the mve.stigatmn of this
3 blle which were brought by the Comu;s;;gmﬁ :
to the notice of the Commission (pege 2:
attridbutable to *‘ﬁ 1

& 2 k .l




Enclosure 1.

‘ Supe rmtenhﬁi

A

..9...

\ ) o

p,s

3# clllrge of the’ “Pouce Distrigt. ;must
share the respvhsibility. Mr Ridgway was off duty i1l
tor gne \day only at the commencement of the Police
imeshgatibn on Hm} Apﬂl but on his recovery it was
tgs duty to’ direct and supervise the investigation of

e serious charge of this nature as it equally is to
supervise the work of his District Headquartens Police
Station situated, as i#4s, but a sho:t distance from his
own office. Force Order No.148 dated 2.11.28 now
directly places offhe Officer in charge‘ of a Policg Unif
responsibility for persomslly supdrvising investiéai:ioh ‘

o secrious crime.

E. Inveggtigation ar ~ -=sentation of ég'gg
in Gourt. |

That the folice investigation was carelessly
conducted and in a maBmer equally contrary to the custom-
-ary practicc of the Fdpce is evident, equaelly that the
case was loosely presertca in Court (pages 16'and 17 of
Jommissiou's Report). 1 attribute this not so much to
any desire to prejudice the cause of the aecusod as $o
stupidity on the part gf Asst. Inqpcctor‘l‘)ele in i\dhq{"lﬂg-
to ons line only of investigation, althoiléh it must be
admitted that further gvidence against the Nandi suggested
as the pcrpeqator of the murder wes subsequently found
on & close mo‘atigatmn by the C.I1.D. to be unobtainable.

E Tha necessity for presenting before Court all

thu Pacts kmn ag bearing on & crime is a fundamental
‘pﬂm&.plﬁ ‘of Police duty well-known to British Police
Of wb-uvar rank o Force, is the subject of frequent
instruct!b?f Ciend ts m&uved in mMA POIIL(

The F8lioe Gollo of m.r.ma Sir que rd Vigcgsty

» frof which an oxtrect .appesrs on page |/ of the Raport

e



Enclosure

F.

cvment am for; that Both ,Asst. Irx&pect,o

<] Qus

.

e .

-ic a book issued to every Police Station in the Kenya

Police for the guidence of station staffs.

That this particular investigetion failed to
o
maintein t.he practice end traﬂitions of ttus Force is

hr, '—hd@ny must s}y,&m’r *the reﬁmsi’pﬂ,
71 Unatie | 0 ;1 b it 14
cases is pot aw@sﬂ i % 'I"orod H M

paga 16 of the. Rygort but on’ tha eonﬁq-ry 1uscruetion
cand! pracuce 8re directed to presenting to Courﬁ feir,

full and u;)anlal facts relating to the oblrges and to
the accuaod veasented.: - :

Tho Yong idoa af Police Offieors of a1l renks )
in thib rbspeét A8 reﬂerrud m specifieslly in para 9
(8) of the Comissioner s Special, Poroe Order datea
70:11.28 refeiﬂ'ed to above.

It .seems most unrt‘wt\mate thet Mr. Ridgway,
Assistart Superintendent in»charge of Kitele Pollgqg, was
not called by me Caqmission to give cvidence before them
in wiew oﬁ‘tha roquest made by Ant Inspector Dale to
the Comisnon (pages 90 and 91) that Mr. Ridgway be
called on bis (Pale's) bghalf, a request sogeded to by
the Chairmen but not-carried out. Mr. “}i@IQY'BOWM,
Asst. Compissioner of Police, also suggestéd .;-'o thé
Commission (Appendix D, peges’ 82 and 84) that Mr.Ridgway
be callod on to give ci:\lrid,erlx'e.q, »

1 k . y
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% POLICE. HRADQUARTERS,
Neirebi,
P 9th February, '1909..'

It havq%g brought to my notice that cases
of illtreatment of prisouefs and witnesses for the
purposc of obteining confessions and information are
s1leged to have occured, 1 wish t to be clearly
understood that any such practice .1 not be
tolerated and that in the event of any case of alleged
illtreatment being substantiasted drastic actioniwill

Yo taken.

¥
sd. W.K.NOTLEY.

COMUTSSIONER UF POLIGE.

Re»issugd to whole force
Cir.Ne.

o8
of 2nd Augnst 1928.




B gm has beon brought to'the notice af 'the Commiss-
0

-ioner of ice that cases have‘occurred lately in which

Africau Police and followers have resorted to ill-treatment
and assault of Africen suspected eccused, and witnesses, ta
order to abtain gvidence. : )

2s This_must be stamped oft” of the Force at once end
ruthlessly. —Should auy report in this connection be received
b{ any suferior officer the very fullest enquiry must immediat-
—eg be held. Sheuld the rgport of ill-treatmsnt of a suspect-
-ed accused or witngss by Eigican Police or followers be found
in . the o¥%nion_of the 1avestigetiamg officer to be true, immed-
Eiatg action will be taken to prosecute them beforc a Griminal

ourt.

3. In a1l cases the metter must be reported immedistely
to the Commissioner of Police.

ko T cannot impress upon officers ... phabically the
need for immediste action and the fullest possible enquiry
into any casc of this nature. This is esgential, if ‘we &re
to rctein the ¢ nfidenga of ths public. ¥e must s!&gp theso
unconstitutionel methads completely out of the Keuya olice.

- Where ver possible it is almost the first duty of e
commissioned officer in charge of units to snquire in%o these
complaints personallg and to-record the c¢vidence of witrasses
¥hopw%§h to give evidence on matters of mal-treatment 8r assault
by Police.

b. If prosecution is possible, in cvery case where the
Police of thgir followers are found to be guilty of the offenca
alleged the prosecuting police officer will inverigbly press .
for deterrent punishment to the prasecuting Magisfrate efore
Wthe charge 1s laid and 'ill;invariabng‘,as that the maxi-
-] punishment allowed by law is inflicted:

T This order will be read out at cvery parade, lecture
end school for a month following the receipt of this’ order saud
subseggent to that will be made a frequent subject of lectures.
It will also be resd over to every recruit on Joining & unit.

8. Will ali officers please note that these prosecutions
if instituted will be laid under the Indian Penal Code and not
under the Police Urdiuance.

4

.

Kaﬁya Police Headquarters, ) . N

Neirobi, .
20t1 December, 1928,

kS R.G.B. SPICER.
© "~ COUMISSTONER OF PULICE.c "4




D Remand Prisoners in Police Custody.

The custom of Police applying for the remand
nf a prisoner to Police cugtody is to be, at once, discontin-
~ugd. Prisoners should ﬁwtakﬁn before & Magistrate within
24 hours of arrest and remsnded to Prison, not Police Cells.
Should it however buﬂﬁtcessary owing to unforeseen circumstences
arising to detain a prisoner in Police cells for a longer
period that 24 hours, the ressons must be clearly stated in

the Cass Tilc, but this csanot be dAr-a without a remand

Warrant, or Msgistrate's authority.




EXTRACT FROM KENYA POLICE ORDERS NO.7/26.
(9. 2. 192.)

v &

1. (Standing Order) CUSTOLY POLICE — RMD T0.
¥
‘he growing hacit to remends to Police
custedy is an extremedy ved principle in any Force.
2 It must cease, and no romand to
Police custedy must te epplied for or accepted axéept

andgr the most cxceptionsl ecircumstances.

v } . e v
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EXTRACT FROM KENYA POLICE ORDEHS NO. 17426

L 2

3 70 POLIC “cm,

; ‘!'Igobﬁ.mkt onlg be eppligd X’O( in
very sxcept iongi c,ia'cuhstanqes, B ¢ &

Ip sush cases ié will he repor&qd.
to the E.pmmissz.oner in writing showing just ecause
for such actmn.

- . - = - -t
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‘'SPECIAL FORCE ORDE

RANK AND RESPONSIBILITY IN “THE POLICE. ~  ~ p

2 . -y
3

=1 The view system ‘of pay prov‘en for every’ officer ‘and man getting
from the date of joining the Force regular incremients to his salary in the
rank-in whicl he is serving, provided his conduet and work are satisfactory.
und that he is an efficient policeman. A system of efficiency bars provides
that at certain fixed stages un officer or man muost show that, apart from his
conduct being satisfactory. he 1s in every way fit for the responsibility and
the duties of the rank to which he is to be promoted.

| 2. The strength of a chiain is 115 weakest link.  Tn the e of a Pohce
Force scaftered all aver Kenya it necessarily follow- that responsibility
varying degrees wust be placed on every officer ntd nan. for it s obviously
not possible to centrulize autharity and responsibility oupletely

3. -In the case of a Pohee Force responsibility to a very hugh degiee
snust. necessarily be placed on every wan from an askarr upwatds, ¢.g.. an
_askari has exavtly the same power of arrest us the Coumnissioner. He must
be given that power, for at any time he may have to act on his own initintive
in any emergency that may arise, und he must have the power to arrest and
to.take immediate action.

A policaman who by temperament, lack of ability;or indifferent devotion
to duty, will net take upon-himself rehpunsxblhty s clearly unfit for promotion
wlnch carries’ with- it further res ility. "The question te be considered
is whether such a manis even fit for the post wifich he alregdy holds

4. The st,mn;,zh and number of stations is conseqyent mﬂ‘ne development
of the Colony, together with the detrihilization of the African. The extension
of ratlways, roads, und meuns of communication, besides being a convenience
to the public.‘provides facilities for the movement of criminals from one district
to sngther and for the adopmm of wore skilful methods in committing erime.
Bueh being. the. case, it is essential that as the Colpny develops the Police
Force,should hecome more’ efficient. .

2 8, - The Governu nL,bM prmndad A sabisf Y. mieans of ging

" the officer and o who is Keen on his work and- showswibility snd pmmm
an the ‘exeention: Gl‘hh ddﬁm In. Q:e mter@na:ol the e v
ood nama Miel;a Rgmé’, it{now: ) ol
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er words
We have’ told

deserving of a cert
that evcry. xf“-n.“

ﬁéﬁn rank n.,mm; is

7. Asalrsa(]! “stated, the Force fias: 5 gto 18 Scattereds and on
the prmup]e that the nmag\qa of a chain m its weakep; link, there can be no
rooms in the Force for u man who draws the pay of his rank, but does not
accept or meet Ahe vesponsibilities of it.: In judging: the fitneas: of an officer
or man for-premotion the oue #np to be put y the officer
retommendmg promotion (apart from sat)sfwwry wuduat which is presumed
or otherwise the name would never come up), is: '* ls this man in every
way fit for the responsibility of the raunk above him? '

5. 1t becomes the duty, therefore, of every officer in the Farce to see
that every wan is trained and exercised in facing and uccepting responsibatity,
as 1t is the duty of ‘the Commussioner to train and exercise the officers of
the Foree. If an officer or man n big daily work shows that he is rejuetant
to uceept responsibility . or that on t of indiff
cvades responsibility, the fuct must: be deﬁmlely pointed oay to hem If
the officer ar man aceepts the advice given te him in the sght spick ub"
cotreets the fanlt, e oty find binsel taking the wnpm,ﬁbl)nvt{ Bk ek
and gradually becanig tit for further vespowsbality. 1F, on th; hbe h.uuL

it oflicer o wan fails toprofit by the adviee and indrction gives u;;{nm '

bie st b detiteby infored el 0 wafl be glacel oi fheot quhe £y
by the oficer dealing with the caes thar be has oot cury qu\mkr{aa
of s rank . that Leowill not b recomended  foy ;:rtmm1m—mm‘ﬁe adhoN,
and that it s o gqnestion for considvralion as o whatter—to is @ re!.um;- n
the post whiche e s ndequately tilbing

Yo D praciee vhe clas of an ofhieer oy s Tos promotion. will e
Jiidgend - an follows

Atr Ranks. 'l

tar Ao ndea Tl fust west of a Police Officer s s bona fides. - A
clever v who cnnot be trusted ixoa danger to himsell, hiy friends and to
B cplovers cnevens walk of life. Inow Police Force with such yery wide
peveers bt e Offwer who connot be trasted is 3 danger fo_ the
public el o the Force and to Govermuent. A person’ who cannot
spean Lo tathoas of little calue i any business or service. In a Police Force
an nutrathfnl s way by piving false evidence in s <Court be the ceuse

of mmnocent pucsons ey found guilty afd pluuM of of the discharge
ol crimnnal who should Tuve been convieted. 1t is our duty to the public.
to see thut sucli i mun s properly restrained and t.omtyllod and either made

o an honest o lable man or reméved fromn’ pout in l}mb Tie can’-

do b o o« peaple,

.ﬂ
(b Aetrod y aiii pngsical fitness.—In every o every

o st be pliy sieally fig mr-aoﬁ\v,pou ?

ot lus dugies. "th wgrl? y

of every ral

area, !nw\ever ‘insceessible th ‘may.

able to1sit snd inspect sbations frequently

bix @b wust be uble o cover The ground on

) pmve-x* and to show

or meoipetence e

e e Sl A P

meut to mmw«.awg mla 10 1
dedustions from thew he iy e
who ha# made an inaccurate plai)
order. and he s written down
an intpuiry whether Departif)
nghiry. he ’“KI ‘e Iﬂh’d

M ‘hme mmu bd(m‘.a ave the first” 19 be takbn mio ;’omu.emnun
when a palk)n dﬁeer af sy ravk is up Y(»( pmmoh«m

A kg L m%dg@o(ﬂ»mu:b&r ge of the
his rad trroughly,  He seds thent duddy ‘and shouid b i
estimate ¢ emmﬂ}‘mh mah's work and conduct, lm fitaresa fax Y
post, wad his fibidss for furthir promotion, f o\ nut\ ek 35 i s
statiol an Mmfwho i iggorint o L. s dutien of Ra rvelied on' g carty
“thim ook 174 the “responsibllity of the dfcer tn ébﬁar of thie. Tn to
bribg shis fact, definitely to the notice of his Supetintendens or Aysistant
Suwgt “at fhe first opporfinity. 1t s not- sufliciest 10 iy afte
-has gone wrong that hie"wak let down by a subordingte who he
nlw”'vlmg conld not be refied. on.

A Carporal or” Sérqeant atienerally speaking it agkari 18 not required

Lo ivade a\‘hmr Fis reaponsibilities (wzm and end with tomself. A\ Corporal
or Sergeant is deﬁmm} requited to be gble te control,-iwove  traiu, nstruct.
and divect ® body of askaris, A Corporal or Sergeant who canniot do so should
go back 4o the ranks, from which 3t is eléar thit he should never have been
promoted. It sometimes happens thut when o Ostporal or Seygeant is cafled
H'And required to move or InstrUct u Mypf men, tus falgyve to do so 1s
vibited to the fact that he luses his head. The angwer i#Thot a wan whe
cannot keep his head under suck citcapestances will certainly not do so in
time of trouble and he should go Lack to the ranks where such a strain will
not be put npon him. Every Corporal or Sergeant must be capable of main-
taining good order in bis unit ut Wl times and under all circumstances. A
aod (0 or Bergeunt will find. himself happy” W his eficiency and- tnll
pmud to be called out and nliled o dn things.
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: place iy on regord tful. he h; ion tm‘
course open. to the” Assistag ]

» mp;;%ynd Officer ‘: to recomnend that Mm{ﬁ‘ "Buw e
rgvert to the ranks. (In'the ordinary conrse ‘13’! [dak that 8 man.is gnf._
far the responsibility of ' Corporsl or Bergesat. should ‘be fmd out during,
e Depdt Qualifying 1 Xamination.)

Limstant Sub-Imspectors, Sub- Inspectors and Chisf ‘Sub- Ympcatm <H
is the duty of officers in charge of Town Police :Areas, Districss and Provinces
to s up aocurately the standard of work of each"‘ﬂu\s-!mw or hiet
sub-Inspector serving under him. The man has *been nppmnted to thw
post on account of his supefior ediication, up-bringing and a] intelligence.
[n either casé the man has distinct advantages which it i8 up to.him to pui
1o the best posaible use for the good of the Force und he ‘is paid an adequate
salary accordingly. 1f through lack of ability or Jaziness he is found net to
he zealous, efficient and accurate or nob to be taking hus ‘profegsion Ael\ousl)
then it i# clear that his enlstiient in thu capac ity was 8 mistake and his
<ervices must be dispenesd with.

The foregoiny applies principally o Sssistant Sub- Impeuwta in ther
| robutionary stage, bul on no agcount must an Assistant Bub-Thspector be
promoted mograde or from the tank of Assistant Bub- lnupeaor to that of'
Sib Fneperton tless the officer wider whow be is serving cdn, guarantee that
hus subordinate fleer s ¢ Ins duty in & manner whldnwmpenwea
Governyient T tha sal ‘rv‘n?f:d are paymg i BEfficiency, \nhgu.y
Character and zcsl arg te be o ered more particularly when au Asgistant
~ule Trspeector s re iroenifed fon ;m-nqtvm 1o the rank ‘of th-[ng[gotm

he dava when ength of service accoMpaied anty by good (ﬁnlu' t;ﬁbd
e re efhoaen ciited fave passed x it s easential now that more

v ore attention ooost e paid o police iency of a high opder, ’
The tane of Ulief Sab Tnspet tor has ‘ea[nmllv crested ml,h reward
a Wi aubothinade officers wha have’ d the rank of Sub- Inupm tor

penod proving themselves to
dard.of efficiency. Af phesent

v served (hovertanent for a a1

ted ol unduct and of & Bl

Lereoar UV el ~ub hspectoss a1 orce and when vacancies occur
Ve spec il toports will e called for wish regard to the filhng ot
woal ‘

'(LL
[ e C o ~~omer o nat 0L press 400 elnphatieally upon officers that the

Keove Vohee buw o0 0 e ranks for subordina® officers of the Subs
[fimima t R i s pult thear full weight i the wotk of the
Foree al Sutcocpedtors aho de noy show zéal and real ability

" tot be rconnnended for further prommotion by their |
Cuniry hurdtiean Foice Constables —The probationary Furopean
Copstabie - o onera!v owade w0 mmrred in his first tour of service. His
evinin e the Army . Nuvy or other Pofice Force haw given him
peoc ot n wll ve of grear value to him as a Police Officer in Kenya,
ard 0 e dus doty 0 sdapt tunself o the duties required of him and

tshaw ability and procase o the performence of such duty” before being
tocnended e nnbimanon. o addition to this 1t is essentigl for eyery
Faropean Fobee Constable w0 apply himself to the study of Bwabili and to
w towoof the Colony ko as Lo fit haosell to owmery out his duties as a
Vo shees The woquation of Swahili and the requisite knowledge of
Liwoand procedare appertmning w this Colony cannot be picked op in a

vl nan but wost be stodied inoa mmd syBlemati¢ mapner.
That ﬁu Police Constable whe does not WP‘)’ hinsel! to the study

of dw dnd Law in the carly shagios. ol NQ hip will get lefy
bitinddn the 1ace fu priotion and hmdigq,‘ tor hdh his
arcor by Lelly phased over py Kurafiean Police: bl

S oundn - the Foree byt whis Lage wpplied Mrn wm)
) o the ndy of U abres sobjefhe E ’

: "ﬂ%vq
s "kh e i
_ uheadh P A e s

> Ap raaoh a ngh dﬁndau&‘

Buropggn Police. Gonstables: (Confirmed —Kuropean Police ‘ol phles
wheave. beer n{u ~their nmkrhwe st _vesponsible duties G
npged’w W) ps or in Rural Areas, and it is- essential’ for thém
work-in the detection and prevention of crime
maintenance. of or ﬁhey must be Lup&bh of corresponding. mth

lie and t}mr ship Ffm 4 nuu.rt%ms and busmeau-hke qmnner,‘pf
lﬁ;g to admnjstxative roupiné, nd Thust < w'o&mm wg in the
ol ahd Aqammnnmé of their-stations. They must,

IHQ ia yibie African Askerin whu al ,pxma under ML They
mm;u ani il in theiwdealings.withi: their Askaris, withoms-which
chiey’ witl ngyee get ho best worle otit of them. They, must set an ‘example
1o their mhimlmpt'eu in activity and fergy and-jn the correet attitude of
«the Police WE the publicc. A inropeuu Pgghice Constable mnst sliow
untiative and el He must be active in his patrd) “.ﬂ{,., et round his district
and wee his residents without being ordered to doso. e mmst establish
u reputation for-courtesy in dealing with the puhlie ! the courteons poliéeman
will find-ghat the public will readily co-overate with him, ‘The discourtebus-
one will find, they v ill not. & ¢

R
The' Buropear Police: Capstable in charge of a station wupt be plonuem
it prosecuting before a- Court md Blust Be able td plenun s cades m an
efficient manner and ‘not wasie the time of & magistiate.

PFinally, 1 would pomt oot it oo Bagopean Police Coustable can
maintain s positiou as a Police Officer L{ he is in debt. A DPolice Officer
'y debt.i6 u parador. e places himself 1 an cotirely falss position which is
moom}mhblo with tus profession :

Assistant Inspectors.—~1he degree of re<ponsibility expected of an Assist-
ant Jaspector is that of a Furopean Police onstable in charge of a station
but of 4n even lugher staudar!

‘Before u Kuropeun Folice Constable can be recomuended or Rrowgtion
to the rank of Assistant Dispector gitd thereby to pags that emx.i‘um)‘bm the
officer 50 _recomimending by for that prowotion wuat definitely guarintes
that Lo 18-4it for the independent control'of an Qutstation.

An Amnmnb Ludpector must be capuble of wiaintamng un Owstation ih
u completely emum,u state to the satisfaotion of an Tnspecting Oficer.

An \gxmhnf f“nqw:‘l,or” cammand s 'wnerdH\ WKy lmpom\m tm.n that
of l‘.mupmu Tofice Copstable, and the higher vank carries with ¢ 2
higher Salary which alls Tor a higher degren of un;uumfni i

During the pelmd of lun \Ssistant {Inspe ctorship such nﬂi(m 18 pxpectad
o puss the reguisite mtmuumuum ‘qualifying im fof- frthef wmmuum .md
also to pass the mest 1, e \mmhm} HL\uhl Saainh o .

«

An Aumtunt luwl-uu 1L d»o]mve ® ﬁnﬂ"\:gh knowledge of accomuting

m #o fir as the Polce Fgree 1 copesrned? and be ‘mpnM of dniling and

swpibrting drifl and uinisketry ingervetion to & aquad of ’s‘.fn(-uu Pohee

lrunuhn =M Inspectar of Polica ¢ .m*‘a u) mmla Wreaten measure
of responaibility , and woust be fully capuble of iautalning and conteothng the
organidation of a Province or Pown Headguater, Station lor the ofippency o
which he will be held ole b sponsil h “P will .1 50 Wave to herdetnatel
capable of comunanding o unit which is 1ot undm HW nmn.uhul» Exell
control of s forumissioned officer Has, mnk ﬂmefm\', cotne o overy dar
degree of respousibility of o high order Hig J;tu&uk which indecd upplics
to all Polive Qfficers, must b be yond sy -s{\)x\s whgandsigy abiliy
-mmmﬁﬁh ﬁmhc l»" uh&u&ﬁ{mmﬁv‘ lm%g possess tlic pow s
Inspector Lg is
sbitiself capable
Ao Lyt

').




% %&j Inspector.— These posts have been specially ereated for Iuspeotoru
ol’ ability, Jong service and good conduct who have given satisfaction in their
rank as Inspector.

* Cadet Assistant Superintendent.—No probationary Assistant Superinten-
vent will be granted an increwent until he has passed the requisite examination.
He must also in every way prove himself fit fur the responsible rank ot
\ssistant Superintendent. ,.' SR | &+

In addition te the sboves the Assistant sﬁpm dent is d to be
il possession of marked initiative ; as a conmissioned -officer he must not
wait for an order before he carries out an obviows duty. . He must be prepared
10 accept responsibility for his ownl actions and to stand T fall ‘by them.
telying ou his own decision :-but’in’that decision be 1s expeetad by virtue of
s commissioned rank, to’be discreet 4s u Palive Officer shonld., He must
definitely possess un. abilify to command and te control subordinates of any
race or rank. He gt h\ Lis own personal endeavour obtain the confidence
of the public with whom he is i contact, and to put the td\m'lcemenQ of the
Force before his owny “personal yain

Assgstunt Swpe rmtkmh nt -Au Assistan bupermmndem musthaveg‘twe({

humself to be ) shoroughly cﬂ;uenl officer. It ix not possible to, de
detait alt the dum—w that fulf ¢o he fot of an offiger.  There are kutmrgbvmh
duties—the éontrol of 1en; ropsideration of theh welfare, placiug fhie comfor:
of fus men beforé his own “the maintenance of good*order abd good discipline
in the branch of the' Force a1 body of ‘meuv over which he has béen placed
m charge activiy i’ supervision. personally inquiring’ into: odmplaiats
against Police, naelhgent 1vestigation of crimé, personal direction of serious
and mpdus operand, cryne, and when crifiie of “the- same modus opflqnd' 8
reported- from different wacgs in hi, disiriet he will personally take chargetof
the investigation and hold Yogether the threads.which should legd to the
detection of the offenders ' Readiness to take tl)e initiatiye in all matters
that affect the welfare of Ins rien or' ‘g0od order ot hig distrief.  Ability to
control nxp(-ndxtun* and ummmu; ¥ Jood oﬂk;( system ; personal examplz,
tact and senge in decuring the co-dperation of otlier ﬁrpurtments “and 1n his

sttitude to the public Perdonal example in setting a standard of duty,

charseter, and conduct whigh hus subordinates ean sea and follow ? dnd seeing
that the work w0l conduet of Jus-subordinates reach, _this #tandards candour in
.dmn,uu,_ @ stk or A faalt, taking correction 1o the | pjoper aplm. asking
nothing of "0 g wineh he ig not prepma to do hing, r mtaresg Mimself

hig nirr < recrenucn . and petting to koow his meng v taking pa imgelf -

1 thewr ganies

Vi Assistant Superintendent will realise that whiitever nataral Kbi!im
he mnay have he wul Le J.m ed o promotion by hig practical lbﬂ](y il a
Policenan

Supcrndogdent - A Supenntendent  Lias  ygreater powers< of control
generilly, uwid s such wiust ineiroet and dizeot Police of all yanks serving
Urker T A supgingendent Wil rewdise thit in lus position he: ssands
buiween s guboraiates and t abic, and the public look to bim to see
that tos subacdindres Jomot abase U0 "‘*) large powers. A Superintendent
©essemtally o restraniny and coutrulhing officer. Tt is s duty to see that
o vomplamtowode e the Police or Ccomplaint made against  the
% e b et and the facts elicited. He will realise and
i complaint "' regarding the Police is not

o ki v iesiness service or Force there is matier - which
fobe fealow canne s, tur(\nmm, | thePolice, m G“loa

for a pare 4. complami 7 cdn ne\\er‘& g, f! " and

Copermtew ke dus sense of proportion alive Mmmt on all
operiy investigated and  the: person corn:
h mauyy mode.  He will By expgrience

linte prowptly  and

I o iy

- "y . word 'uq case in whi

o o o o pushovent * oy are My%%ﬂ umq)?:u

« for correction and wmmﬁu require o

7 RPN

bound to miake mistakes, Where' Police: are in the wrong, aven ‘thoughthé
mistake may -be bona. fide, the Buperintendent must: be prépared  with''his
experieice to.point out where the Polige went wrong and to’gorrect. the fanlt
for the future guidance of the Police Officer concerried. A fnﬂc ‘notcbrrected
will be ‘repeated. He ' mlf realise- that he is Jlirgctly sible for ‘the

5 rinten servmg‘ er h 3

ehdre zub . gt g

\securle for his sabarlin ation of ‘other’ (35
the Provinfe L. hitmself wbrhx@ on oordial and friendly terms with ‘them:
Lt is his business 4 gét on with these anthorities and residents, for if he does
not he makes the ‘work a,f his puborduutes extremely difficult. He- will stop
correspond @it ous of his office or uny office or stdtion in
'm Priwince. A Bupermtendens with his e ence will be nqmmd to gay
' No ' at once and quitel “definitely when R‘ " ghould be 'said at (m‘ce to
an up;fmsnon, whether from a. member of the. publio-or fromnd onel his
subordinntes.  There is o redson, though, why * Ng " d’pnld be said
unpleasatitly : it van be said quite pgtely and yet firmily, "and the applicant
wonld much sooner hgve ' No ” umid s him et once than be left in doubt and
Have W aphly, agsin 10 someone alm or to come aguin for an angwer. He will
quarterly sammarise the dfate of crinie in his Phovince and place his finger on
he wi apots which demnand specigl agention. He will umnme fdv co-
apemation batween the Police of his awn Provines and the Police in adjoining
Dﬁm Provinoes, and' when Modus operapdi-érime s reported he will
Wy satisly himsell thut his Assistane of le himself is holding the
t ;m‘ by mtelhgem action drawing the oef round 1o
tes are busily engaged in their daily

dent -ho s ply the lnagination ry for progress and
}f % Mx to meet the mcreasing skill o! j'he criminal or
i MM«“ the progefyation of order st large functiotis. - Prograss
"I Gusential, ¥ i impossible to btand, still, aud the, pii of n Supérintendent
mist be (o Kesp wpto-date, to mavq with the times, and hand over his
“Provinee in & better and more u;»tua‘hte order than that in wni‘ch he foand it
Generally speaking, a Superintendeng sy ﬂxow hMmhve in taking all
uecesbary steps fo' desl with or prevent cfime he will be.required to
mowmxhuorgum-g abﬂxt‘ﬁfﬂih&my 0 get-work done, not
by but by On ghe principle’ thal the only
mgﬁW'hf & mli&:y T8 greater respingibifiity, there will be a
m thg degree o initiative, mMulg and jmagi

expocted uf .'qumq& Pfqﬁht F@J ‘xnw&n) mﬁsz
Have o io‘ay,‘ and iteis he w m’ ¢“Police of the
gr:t qulﬂ k\phq wﬁt %work o ingist
~being th Anm'uh with other

with bum d thg public.. ‘Hc must he' able - to realise

Police ‘can only m Jnve oné eney, piz., the ¢nminal, and

uu in tiyidg the defe n!w ( X chance the Poficé Officer has

secure’ the co-operation nn thie Courts, the Settlers’

5 Wid the s ing cikhinot Aﬂorq to wark

withégl sny of - Hewill - ates of varions grades

their’ Y in seeing fhat ev“tg h\h in ehain ‘44 dound and every

man is pv}h-g tb weight of his ! imagigation & Superinténdent

i to secets *’ o wll mt».ﬂu to enble

lu‘ io Advpnq: with ﬁw m-an himself onally keen and”
. “ubsorh and new ideas.’ He wxli be respmnble for soei

w Qfficer. i noy Woﬁm the fact
aom |1 oug to him, and \in the of Enspactor,
Povq mmmlc or Sub-Inspector, the fact is placed on tecord

A Bupari ur'sl. miky at any llpe find Mmsalf*m a pwuon
ibuhtyfur‘ whieh he must be in eyery way fit:
\P-A'untnmm by, selee nnn by the Secretary of

Mf‘bmm -

\




. Judgmy Eiteess for Kespo 1778 Mau.' <for, Bank ~—
iupénglendaum Assistant Suyml"m? ‘, ﬂni 1 ‘7.}“& K ¢ 'l‘]‘d&
sgistant  Jnspectars, Furopean Comtthlen.' Chi \:()- et

;- Inspectors, Sergeants and Corporals, can ily ,}Qd;: n:eﬂ;i(n:mn"u:;tz
upder theis i eagh case s puling his weight of:nof, 4o pl&lﬁ bqsﬂy th;t
i the guestion which every supervisung and inqmrﬁn{{()ﬁ(& f'nuqu -'D'\W o
:mme_ll ou visitifig Or inspecting @ station A ﬂmnllemlef‘ A suistint
Superivtendent wsiHng station, will fudge thednspector. Axas agt Lnspe: to
h‘uru})‘t‘qn Constable, Sub—lnﬁlccwr; Sergeant or Corporal in - 6 by
wudxgun i which }w finds the stafion, the mlv:er;’un which' ¢Hme jx Len
savestigated, the stips' taken to prevent-and.aletect crive, And e Mw
good couduct, anddone of the wég 3p the station Thesquestion whidh the
tuspecting offir ex will wsk bumself 1857 Ly ghigsluspecior, Assistant Inspegtor
Furopean Constable. Ruh~lw~-&u, Sergeant or Gorporal (as the casé mny
be) pulling his weight? Ishie it for the rexponsibilivy of the fank m:
he hokd<? AL the emd of every lnspection Report of a smﬁl‘.\ msp&‘ﬁon
diae fact is to be tnitely stated 149 = B.P G. Browu Wﬁhg‘well‘am
pulling his weiphi,or  Assstant Tusppesor Broth 18 a’sood and velable
Tnnpectgr apd in cvers wau it for the rank ke boids 10wt fit d.e»lul-t

1o be wated, 50 101 there @ thus & penonpent record of the fact h :

1. Absstant K}Armlnuuvanr‘ Deputy _Conmsstonc s or ¢ ommispency
sspecling A stalion wiil e the afficer -in chwise by the condition of tus
tation . the ouior of tus ofide, ux Activily | the wmanner m whiel i 1
heng preventey and detected, aud the display of he other gualitics mentioned
a parggreph 1 abeove In judging  readinese 10 accept respotsmbility every
rpnk W] reene oot aten e W e realisation of the V&.“.\iu‘lhl.'uhhru‘n:'

that puik atd iU - e 1 necopsgry o Spevialise.
)k .o . I
i \1: r imphe ' kbl t“. @4 mn example of the wanner o whad
s ‘:"? I Supers oo or Sufentteddemt shontt ucet esponsibility
e 4 2 '
! olowni peant L Cotoned . Dot aa wbieaun the it of thea dutdes
st gsant exau phoof 0t the wont resansthiflify T weally wons, o

W) An Assusiant Bupgnniendent or Suparioiendent soexpected o
RO low G, An gupnry % suodd be :‘5.,.,1.”1' ax a eflection
o an Jler's work {or toa 10 be sent bak with o seres of queries

whio ke !
wvhich w ‘nh b Aeta wy ofben carefully resdong through the
prm - Wo pasts o 0 s e betier thig wue. sud the otheer reading
.| 111 papete et Crs oy T b gqwires furthe o estigation
‘-;u‘.“,‘,‘ i . oo hflenent diter o e negioot or enussion Lo
6 i 8 0w ee L e koans a i
. s wnd whaeh <hould oby
bé ket mite e eoirse e
R subomlinste T evred 1o
..- G sepant oo b Gnds v wbdedimte o cthe wWrong he woll take
a0 vu-celgn . “ n 3 it '
N gy et @ L% 0 aters wad e ceport will sgate the acthion
"o vdtu .
. ‘ P spel ) bat e sulerdipate war at [gult,
T ‘x—,“ il .'| a . vpers with rdecs g take scetion.
nerel N t Crregpondends ..y..,l shows tht the
s -t o ' ¢
' LW sl e ad ' Coopensibiiny to takg the action which
vy Al fpe terert g ke » )
I t { wheue propusal; estelily. conmderifiy
Doth o redgttyee gt eat and gt be dhguizad into locally
o He en o a aw wiabe or wh s ime showld “
1 - PUNELL ) = e
agtate n Tet o ¢ .

 ehonid Lo gypressed o Sucliis "'oj,nﬁ»n;
ey The

Gtnane 2 posse R @ vogork i b went ) Wi \\Q&J
Mirar whe [aite @ foper w ool W sent un o @ . ‘ \

¥ ng 1 e »
(it BEE, Bud hiw wene §- ed s 108 abor. B0 %

fre port dinuinat have to b um;-uﬁ’wiv rivised 10 put i ‘0 pi sy
1 e poohi amor AP 5 S Pyl
b 8 S e

similar cases come up to hiro in the past. On how many occasions 1s it not"s
the case that at the end of a departmental inquiry or inquiry into the nanner” .
in which u crimmal investigation “has beef’ condueted, it has to be said: .« i

i, () Writing. !oL‘ﬁ\#ﬁ‘Mion;\l‘in{‘*" ,which qurbe sgtvled
seeing the logal authorit -and thrashivg e mutter-out mglhe_"’sy.».‘ e
(9. There are n xistbérs whith mus_he, répotted and which

re_ynfs 8 re Aigp“iobe‘  such i occuitenges out of the ordinery,
o ora i ORETFTR I QIRIY, -~

ée which carinot ished sufficiengly in

be
wili the p granted o e Sfficer gending dp the case. But it
be ﬁﬁ)ittéd thatsthere i8°a j{miﬁ différence Detween submit ng s
whess the.dfficer has beb fhe requisite power to inflict putishinefit:
submitting mattere of intereat Tor information after all necess&ry’
s been taken docylly, anil in sepding up papers for orders” at
stage  when setion which conld Mave bw&ken locally: Bas o
taken. . !
(h) Buneouragement of wwn-work.  Polige work dependsv'gity‘xmgh
on the *“team ;* spiFit, aln.ost 1iorg,s0 than in any other kind of “work
Tn exaetly the swne way ax i of football #r ini‘s»t)lg.ésvbn;,' the
effort af oge or two individuals 1 of 1o vilue against @ team well trained
and playing . or pulling together, % Police througout the Force and in. ¢ <
each Province, Digtrnet w station m wt work together ort the team prif- '
ciple: 1f the local ermma i to be defeated six heads dre better than -
one, and this 1% the prineple o be established in every station s

«i) Go and ses a person who has a cpmpluni to make instead of
writing to him. In many cases files of correspondence « 7 Bave been
avoided if in the first instance the officer to whom the . was- first
reported had gone 1o see the writer ! X

“ (k) Do not he defeated by an obstacte A Police Officer who checks
or s&)ps taking sction on reaching an obstacle will never gol far. To a
Pblice Officer an obstacle 1+ a8 & rock to a river. The river, if it cannot

go over the rock, goes round ig. 1f it can neither go round nor over it, \

it goes under it. T any case the water et past the reck i >

These examples are not quoted in a critical spirit, or with any .ides o - ” £ 0
magnifying shortcomings. We all have owr faults. and the writer is very -. ot s o
conscious of his own. They are examples of case. which huve certainly come o bt
1o the notice of the Commissioner, but every Police Officer must have Bad / 4 o)

- Bomebody at an early stage Aid not do hix job gnd lms let s down.”"? L
> The Forqe has got to be administered 4rained, lothud:.hmfmtted-@ui ;' - ¥ :
supervised, and ae this cannot possibly be done by any one: indtvidual & chain ¢ o

of responsibifity 19 formed. connecting the fop to the bottom, in which every .
rank has s certain strain put upon it. 1f u link s wesk the entire chajn g
is weak, and s0.il becomes the duty of every cunk in the Yorce to engurés” .-
that its part of the chain at any rage is fit and ready to bear the strain‘which
may at any time be put upon it. .
i

If every officer and man accepts the (osponsibihity - of his rank and
competentdy deals with all matters within s sphere, the “effisiency of the #
Force is not only Inereaged, but unnecessary work is prevented. y % N

1f sume officer or man 15 hot accepting the respongibility, of his raunk
# means that his superior officer, in additiop to the work of hig'own job, is ‘~
daing some of his q\ihordihafe‘a work, for which Tus snbordinate i patd,z The ¥

{point is that there is nobody else to do the superior's_job, so importafit workt

vuffers while 4 15 dong what B should haye done. 1f B is piid 8L. 200,
: -,

per 3 ‘i 800 per mensesn and bas, to apend Half Bis Y o
day doipg B's work, the reanl) ‘g that B's:work, whicl_should. b dotie for ) CAR
. i vernment Hh, apd,onty Sh. 400 1s being got by .

e inzolvin-s 'y wm
TR L




“*KENYA POLICE

4‘(‘apy.) ’
Becretariat Circular No. 26,
dated 21st March, 1927.

Aerody of SabpetrsiOopantar Mo 286 ol 81,6 h -
..@y ,,.,b,m wu"vhwl l,,, ,,,,o,:,{mm T RANK. AN RESPONSIBI®ITY AND EFFICIENCY BARS

Repercnce 1s drawn to Seetion T4 of the Code of Regulations.

His Excellency desires to remind Heads of Departments that Efficiency
Bars under the revised sulary scheme are to be regarded not as automatic
steps in an officer's advancernent, but rather as limitation thereto unless the
requisite standard of work, conduci and qrakfications has heen attained

) Heads of Departisents are requested to consider th eific standard
required for ool prade conpnencing with wn efficiengy bar for their several
establialinents and, if jecessary  to presciibe tests or quabficatons winch an
afficey st have passed ot acquired before he can be ebaible for passing the
retaiive by Dartwglars of such tests and quabificanons <hould be submitted
te the Crovernor for approval

e submitting recommendations for the passing of an eflicicucy bar,
Heads of Departinents should satisfy themselves thag the ofticer so recom-
wiended 1=

(' effigient and m possession of the requisite qualifications ;
b' zealous in all branches of his \wlk
(¢} u credit to his Department in all respects

P

() deserving of the prometion.

CRENSEB 00 nE GOVERSMERE PENTYR, NAT
. b 2N
o

B
¥,




OCCURRENCE, BODKS .

The Occurrence Book is on¢ of the most 1 ortant
recorde iu the Police ~talon end it should contain &
completu eccount of the Police work of the Staion
duri twentyfour hours.

(‘i’ Entrics shuuld be made pcrsonally whenever

Bgssinle by the Polic :men concerned (if 1ito-
-re%e) Bt4 or as near as possible to, the actusal time
of the occurrance.

) t erciged to ensure the
gntrigs in the 0.B., any alterations
ialled by the pe’&bn responsible. It
embered thet by Section 5 of the Evidence
s i8 the Ocrvo-rence.Book made in the discharge
uty erg in tngmsglx‘; relevant facts in a Court of

tiv! The Counissiener is not satisfied that full and
proper use is being made in this Force of the
Occurrcuce Book end Officers /o of Units arc expected
tq-inoreess the scops of thi: record.  For examplg, it
¢8n nolicod thet iu some Eolice Stations the attend—
nesees to the stataons in » to have state-
coorded, €fo., i3 not entured in . Occurrence
he dpte and time of arrivel and dgparture of all
5568, or otier percons cd with an ipvegstigai~
lon, must igverisbly be enter . the Occurence Book,
Yecdrrence Book number and lat. being quoted in the
Flle: goncerneds ¥ witncsses have been detainedurduly*
k¢ Police, the pemson therefor must be entered in the )
gnce Bdek by the ufficer i/c Police Station.
e

[ ¢ B

(¥ Ogkurrence Book ostrice mgst be concige and refer

) only-%o thg ‘essential fag y.or facte, that it is

desired €0 rrcord. The writingishould be clearly legible,
hssistant Sub-Inspecsors ere oftor found to scribble

Ogdurrence Eook entries i]] 2ibly end carelessly. Thig

ysctjon mst be stopped. .

TTTTT
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To

A11 Regular Police Officers.

i
A le s ! ‘ Kenya 'quige»ﬂeagqng;'tam,
s . Nairgbi,'
13th September, 192%:
¥ Ak
’. %

The. present ﬁrocedurc of Police taking
statements fyom persons’eccused or likely to bé aceysed
is to be discouraged. ‘

2. The genersl habit of asking person% if they
wish to be takan to Magistrates to recogdeconfessians is
most 1rregu1ar and must be discontinued. Police will
take no action unless an accgsed person first approacheé‘

@& the Police with a spetial fequest; _the cxact wording
of such applications jfi];l— 4hen be recoded in the ‘casa file.

James M. Lumley.
ATG. COMMISSIONER' OF POLICE.




Commissioned officers in charge of ‘prgvines ar
districts will on information of grave -crime as scheduled
hereunder proceed per’guall¥ with all Eossible despatch
to the seens and wil] ¢ n.1d persenally responsibie. for
the investigation of such cripe : - LY

b, Murder:: Seciion 302 and 30%, I.P.C. % ;
2. Culpable Homicide.- Section 304, I.P.C. “@aly
when non-natives are sorcerned as victims or accused). .

3. Rapc ard vffcncesunder: Chapter 78 of Revised
Lews of Kenya. Ory e, Furopeans ara corcervad as
vietim or accusad) #

Rebtes « (When amount

exegeds She 1,

H. Jdacc.ty. i o *.oAane 766 T.P.({. (When
amouni exceods S ;)

6. deasebreal .| L e ol excéeds Shs.500/)

7. Theft Tcavds Shs.1,000/-).

8. Poisoniny.
as vietim or acc:,rod

AL wPen ror-natives ars coneerned

R Orgonisc 3. gnagiy
riots, cises in wnicin “n

offences or in whin . s
‘ustedy or any cece o 5 3

| mobbe-ies, serious

arzed with serions

feve wied w.ilst An Police
nedrg,

Kenya Pﬁlice Headmapters
airobi, .
2nd November, 1957,

L

T3 A0 SHLEY-BO A
for COMMISZ™CNER OF POLTER.
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: 3 o PAREN
29th Janudry) 1931,

hal

Ths Henourable
e Acting Colonial Sscretary,

BAGISHU MURDAR TRIaL -

REPORT OF THE
___________ 10§ 0F E¥SUIR

RY

TP

I have read the Report of the Commission of
Enguiry on tne Bagishu murder trisl forwarded under
~over of your coafidential mem>-No.S8/é TCL.24/1/?2
ot <3rd Decembar, 1930, with great inte..st.
2. dith the exception of the last fouyr para-
graphs under the caption "Conclusion™ the Report is,
in my opini.n, a good and fiair one, the conclusions
drpvn bq?ng anply justified by the evidence given
tefere the Commiassion, hut there are a few points
in ﬁng dourse of the Report on wrich I desire specif-
lcaidty to comment, .
3 » Ae regerds paragraph 4l of tié Report I
congider thn~t the comment on the conduct of the
Magisirate and the trial Judge is unjustifiably
strong. The woman was described by Mr.Justice

Thomas at the second trial as "half-witted", but

‘there is-no evidence thaf either Lefore the magistr-

ate or before the learneé Judge -at Kitale she did nct
nge her evidence in a# &varageby 1ﬁhn11igent way.
aqcthp 292 af ‘fhe. Criminal Procedure Qrdlnaxue

Qﬂ apher )y prov1ieu hhat -

B
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Wc quest%onvwas put to Mr.Glllesple, the  §
Maglﬁtrata, peguﬂaqhg the Wag $n whiech the woman

gave het ev1dence e
4. T 8irilagly $he a]legatlon that the ch11d

gave ner evidoence-hy 1ff11matory grunts in reBponse
to leading ouestxons is Oﬂc made by Mr.Bentley, who
was not present e1tlnsT at the preliminary enquiry or
at the First trial. [b is based !Yesumably upon
i.formation given by Wohaned Mallk as to the quest-
ioning of Lhe e ild by an sturf oh the Monday after:

the murder, vide /[ pvnulx 1V, pagse 20. It isy I
think, not an unfa’: assmmp tion that ihe Magiﬁtrate
a quaiiliud barrigstery unc p‘a trial Judge "hoéﬁved
the primary rules o ro_w.u'a and would not .iave
allowed Ll=ading "ms.!tms.\ i questiorn on this ; 3
yo:nt wag ,ut Le ‘::‘.K}Lljes}ie“‘r te Tnevector Pales %\ 3
b In jafaofﬂpﬂ-44 xucﬁ‘ls made o t.e evi=

tence regarding the killing and eating of a fowl. gl
+ F

On that point . would venture to aeks two “nmgptsT

firstly, tnav 1t was pry marily for tue ietenct'to E"{{}#?'*

disprove the ulleged custom or to prevs that ' sb

,'u T

; L
meal i: ‘hil® vase wWas ot ~eremonial, and -Foe mﬁ_y

thot bl.6 wscaesscrs, Bagishu like the aﬂcudad, a)i g
founa bt. e accusea guilty, and one of them specific4'
%11y mencions the killing and eating of a cockerel
(Appendlx “B" - Supreme Court proceedingd, page 14). -
6% 2 a, Parkgraphs 48 m&&e are, 1 think, deeerpng

. of ssome. comment. Oounﬂel &otzthe d&fenco in murdﬁ}



s penement of the trial would invariably be graﬁted.

Fa.

;} counsel for the defence, however, wants time to

prepare his defence an application for the post-

It is I think a blot on an otherwise good report

to in?lu%p‘su;h 2 statement as "In the circumstances
aegquea%ed‘in this case it would seem itnat once an
ignérant native has been committed by a careful
maglatrate for trial he isféractically condemed to
death? The statement is obviously incorrect, aS the

L
records .of the Bupreme Lourt show every month: I

g p——————— S T

cannot see what point the statement is intended to

drlve home, (and the whole paragraph overlooks the

obvxoua conglusion to _be drgwn fro 11 the circum~ - l

stances of the case, that no court is proof ggainst

organised calculated perjury.

PER—

4

\
. The functions of a magistrate holding a
preliminary enquiry are laid down 1n sections 168-
179 of the Criminal Procedure Ordinance (Chapter 7),

and were obviously fully appreciated by Mr.Gilles~

.

pie (vrde Appendix °*D" pagee 73-74). It is oftén
certainly not in the hest ipterests-of the accused ,
to ke any attempt to outline a defence in the L
court bglov. '3uch-&otlon frequently greatly hampers |
the: defence in the Supreme Court. ls a récent

example I would recall how the line of defence

taken by the salicitor for Kennedy ‘at the police

court proceedings aga?hst Broin and Kennedy for the murder
of P.C.Gutteridge was used in the High Court trial

by Counsel for Crown in an attempt to incriminate

Kennedy and exculpate his client. ‘

8. I -oannot subscribe to the statemenl that

it ie of supreme importance that the whole racord

of a full 1nvostigaﬁaon of every possible line of

engquiry ehould ‘be agdessible to the defending counsel.

= . t




y 62) of the Crlmxnal Procedu&e}Ordin&nge
(Chapter ,wab baaad on aound pﬁ%ilc policy, and
though ne such, prpv151an appears in the crlmlna;

P Prouedure Code ‘such a diaquwould ﬁ;ll DES

b pr:tileged in many Q&&Q& on the ﬁround of p .
' pollcy. 1t fera’ comy(p place\;ﬂ‘the adﬁinlstt“

! : of ufim}bbl Justlcé that pollce>%gf1ﬁ’rs are n953

3 Dn gﬂv§@

P pressed to disclose the names of; tﬁﬁ

information they acted. The nee& L

; wanlfest, .v;';,

| 9. - In paragraph -03 tugrh occu£§ 2 G

{

‘ -aven~sequbbir. "For instance tnere was a &ugveat-

{ - 1on gl 2 Brood=stayned verts e IThTerdnce presun-
i hly belnb that it was thq bloed of the deceased“
; Wrcly the membors of lire uomnaasion overlooked the
fact that fhe enguiry was prnllmxn&xy té a trial by
@ Jgfge of. the Supreme | Court, wno would cbrtalnly =
dzaw Mo’ such inference. The Magistrate TAppendix
'B" paga 76) says on this matter »= e
*Mr 3&%&lay: When ymention was made ba&fgé&ipp
\ s, of thie bleod-stained’ shiFE™E

digd you ask iny gquesiion aheut it?

7

Witness: I cannot recollecd, but I do not
; ihlukiﬁt had any great weight aftar
. . e’ allvzt mlgh} haye been hls own
. blood' S N 8 Hﬁ‘ %
10. I fing no av1dence of any 1mpr¢por zs&gr-»m*

-arence baxr"drann here. If the Brown hai‘attacAgd
any 1nport¢nce to these blood stadns it wonld ob=
-viously have been” noceasary to send the garm:ut to

Ahe/




‘il._;.; Ie regards that. porﬁlon of the Report 1

(pa!térapha 56 60) which deals with the conduct of

the polxoe 1 have dealt Wltq’tt at some length 1n A
my minute on your file No.JCL.24/1/11/ of today®'s date..
12.7 As regards thesconduct of the Law Officers

of the Crown, dealt with in paragraphs 62-66 of the
Report, 1 am in complete agreement with the conclus-
-ions reached and am naturallx'glad that the mamﬁers

of my Department conpected with thic ) have‘beén;

so fully vindicated.

13, When I first read the Report I wos at a,
loss to underatand the concluding paragraphs 69 & 706, - ‘
which seemea to me to carry matters no further, 1

have since had an opportunity of discussing thias part

of the Report with the Chairman of the Cowm.iss:un.

who 1nforms e that what prompted the writing of ohase
-aragraphs was no more than this: th £ .n examinabion

of this casc left in the winds of the mewbers of the
Commission a profound feeling of disquiet, and the
conviction that the existing 3ﬁdim1al system Was hot

the bhest that could be devised for the. trial of

natives. The Commission have passim, e.g., in

peragraphs 44-50 and 54, made suggestions for the
betterment of the system, and one of their sugges-

tions, the pronaion of a public defgndar. is, alreacy ,

unger cbnuidarat1on by Gq1grnmentg but tha Comm‘naian L

h,@qwiﬁ%‘
4% b



ol B T
w. RTTORNEY CENERAL'S OFFLLE;"™
WSAL. 25719/  *

L e gl
‘! i o The lg.%lonial becretery.

v . I understand that you desire to have my ‘
comments on. tue sciin, Commissioner of Policé's driticien

of the Keport of the Gomuwiscion of Inguiry on the Baylshu
narder trial. 4

2, ur. Ridgway attended the first meetin, of

the Commiscion, but when'('lx'. pentley in answer to ue \
(Appendix "L", pese 3) ctated thet he uude absolutely no
char, 6 aceinst nr. kid way, ur. hidgway was cllowed to \
return to Thika. #her wr. -ale.wus ivin. evidence !
Ur. wolisley bourne (appendix "LU", pages J3) said in
answer to the Chairaan - ”

"ir. Kidgway would be able to give more
gefinite informetion in re,ard to the detention
of witnesses"

eand later wr. Dele at the conclusion of his evidence said
(sppenuix "L", pages 90-91) -

b " Wyr, Chairman, as the mejority of the charges
- P seem to be on me, may 1 ask thpf: lir. Ridgway,

h 4

the sssistant Superintendent, be allowgd to say
somethin, on my behalf, or at lsact to be
exqaminea by the Comuiscion"
to which the Chairmen repiied -
"Obﬂqinlﬂ. he shall cell Yr. Ridguay to say

the enguiry,

anything that is relevant to
. | Neodh 40




w
. END

i Turnipg now to (1a, the xctin, Commissioner'
firzt point is covered by the eviaence of Lohamed Lalik
at paces 20 and 21 of Appendix "L" cnc by the evidencs
of native witnesses at peués 59, 100 and 101 of the sams
Appendiy. Starvation is alle,ed Ly Masaba (page 101).

5. Un peog 5 of (1a) the acting Comnissionsr
tokes. wk et I think is rether i nerrov view of the
M15310n « first complsint 4:sinst Nr. Lale. The
sTaveneds of tlis sompl e} is that he did not report
in tae gre.,qxiben m‘mmr to thu megictrate, so that an

: in\,aest mmh Ye held.  he fact that he did prépare

" report which R T4iod in 6ig pwn Iile i oeside the
point. .n ininﬁ"'t";'iq‘htl“ie éact wmiht ne  geen of
ol'8at ﬂ.,aidtm ,s]é. wes in pert at least ir. Dele
failure to report tm leu tu no ingueut being beld.

6. The” really serious alls,etion m,einst Mr.
Lnlevis thet he Jatéin&u‘ suspects in custoay c()ntrary
to law and Ynstrustions. ‘his counduct the ‘.ctcuuz
Commissioner does not ettenpt to justify, nor was it
sVer sw, siisd ﬁha* the polics- auatnorit ies knew of or
usmlvwl at such a procedurs.
7. Para,,‘_;:app 5¢ of the Report does not attributg
ady ‘speqific darirlictlun of duty to Mr. Dale, but in
Vigw of -this findin, it As wors the:n wver unfortunsat .,
thep 1r. Midgway w.as.y;{’giot. invitud to ,ive evidenas.
oy a1 *w X

(38, )y .. lwrum

e , RTIOMNEY SINERLL.
@’th Jmuary, 1957. -




