


In Nof’? on -/36 the Governor was asked

to inform Mr. Cottar, in reply to a petition, that
the Secretary of btate was not prepared to interven
by campensating him for the forfeiture under the
Mining Ordinerces of his mining claims. The
history of the case 1s set out in document No.16
ericlosed in No.6 on E%;t file. Ir. 8;i1te of
having been trested with every considerativn by
Goverimeunt, it wes ciear that Mr.Cottar hed himeelf
veen solely resionsible for the deve opmerts which
led to the forfeiture of his claims.

In thie despatch the Gover:ior e.closes
e sirilar petition fro. Mr.Cottar. There are two
r.ew developments which recuire co:zsideretion.
In the f'irst nlace, the metter hes recently f urned
the subject of unsuccessful legel vroceedings
commenced by Mr.Cottar wsith a view to rreventing
the present owners of his minjrg cleims developine
the proierty. These proceediiygs are referred *'o
in the 28th paregraph of the petition end it is
thege alone which, in the orinion of the Governcr,
are worthy of COLsidera?lonkﬁk»rr.Cottar's claim
to compensstion is supported by no Tetter argument
r.ow than when it was refused in 1936, btut - and
this is the second development which requires
conéideration - tbe petition is now backed up

by a htﬁor of the 9th ot‘ July from the American
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My,
. My,
, Mr. A]. Dawe.
1 SwE Moove.
i 6 T omdiasen.
N8 ). Shackburgh
Parmi US of 5
e Parly US of S

Secretary of Stase.”

ka- conson.

ENYA.

NO: 2%2

GOVEENOR.

P

(3)

Downing Street.
A December, 1938.

8ir,

I have etc. to acknowledge the
recelpt of your despatch No. 622 of the
3rd November on the subject of the

..

petition by Mr. Charles Cottar #m
Velatiy Co
“ﬂo:am—mb the forfeiture of his
mining claims,

2. The petitiomer should be
informed that I have considered his
petition but regret that I am unable to

intervenein the matter.

8." There is one poinmt in

o

3 omotion vith Nr, Oottar s claima for

’ P

- ‘ petition




to satisfy the Amsriéig« Gonsul that you

s iy 2,

Government has acted w

. M- J- Dewe. ) forbearance in dealing with Mr. Cottar’
» Sir H. Moors. o
SiPG. Tomdinsom claims and that the unfortusiate
Sir j Shuckburgh. - ’ e
Permt. U.S. of 5. circumstances in which he now findd
RO o 5.
of S himself are due only to his own
Secretary of State.
unwisdom.
DRAFI'. I have, etc.
fiics \ Sy
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the ah-iaﬁl o 4

Court of .. pes lq;fk,av‘k.t» goenl Lo the Irlv:, Coun ﬁlft
in forma paupéhs. "‘hls »ap\,hcm U %3 un.'mnv wusly
dismissed by the- Ouurtyﬁf Appeal, .
On thg 10th Lay, 1938, kr Cottar's . c.%xt\,e_
wivised me by letter\t‘naWel tn Pile o
69"‘33 ctition xt; the Priv, Souncil - couy of letter

nnexure Vis to the [resent I i-ve meielyed -

cuch | ctition lirs Teon Miled,
nbe, I gl et Ll e
e e -
Iron The very ince tion 7 i .
Jegdly cepreert
(11) ™t rr, Cottr oo ctown o con i .
i b Thurt hub cefiraet e et 4o
Iy
= Celings,
i) Thel the [T IntitP ant Lis v ter mey
E:s
. T Tit to :les! Thurt the | cdnt m o Rl
=7 Coltor vow reliec in ow vah 10 67 AL ) IR
? In other vords - I'r. Zottyr no. - e, B R
N i lecision 07 Lhe wxecutive on U i
Le bad cver, o; orlanit, W T Lyl fove
the Court.
4 (iv) That theﬁ&estion raised in the ctition is
purely a leoal one and that a party t3 the

ctlon, L:uu.e Lml*»ed “have not seen :nil /Nl
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ro THE HONOURABLE
sscma'rm OF STATE FOR THE COLONIES,

Through
THE gg"r"f{llgll«gownm, SECRETARY,
NAIROBI
KENYA COLONY.

The humble petition of Charles Cottar of Nairobi
Kenya Colony an American Citizen by birth showeth as follows:-
I That in October 1922 four base metal claims were
registered by Your Petitioner Charles Cottar and his son
#illiam Calvin Cottar also of Nairobi aforesaid.
2. These four claims were amalgamated in‘o e claim
under the Mining Ordinance 1v12 and registered with the
District Commissioner at Malindi in the name of Your
Petitioner Charles Cottar on the 10th day of February 1928.
5. Development was begun at once and all lawful
requirements as to development were tnlf}llcd up W Cctober
1928 at which time the registered owner took up resldence on
the suid cladm with other membeps of his family and with
another European and native staff,

pplo;naut_ vas actively pursued and ore recovered
ahg the une was shipped which the registercd owner was
permitted to do under the Mining Ordinance 1812 then in force

4. The claim in question was subsequently registered
under the Mining Ordinmance 1985, e
5. An export Licenoce under the Mining Ordinance 1985

was obtained which, coupled with a prospectors Right held by
Your Petitioner gave the right to mine and export.
6.




under the Mining Ordinance 1951 but same was never issued.
8. All development work has been kept ;p in accordance
with the provisions of the various Mining Ordinances in force
and generally all the requirements of the Mining Ordinance
were cpmplied with.

9. Several mining men were brought from America to
this country by Your Petitioner at considerable expense with &
view to interest them in this mine but they were dissatisfied
with the conditions and refused to invest any money,

10. The natives in the district, through their chiefs,
gave permission for a road to be constructed which was
accordingly done for a distance of 22 miles at Your
Petitioner's expense, and for this he has not received
adequate compensation.

This road was the means of opening up the district
in question as previously no Administrative or Medical Officer
was able to traverse the area owing to the lack of roads. In
fact no Poll Tax was ever collected in that district previous

to the making of this road.

11. Arrangements w-re made on or about the 7th da, of
January 1929 for a preliminary survey by Messrs. Nightin.sle
& Co. Surveyors and certain work was done by Your Petitioner

at considerable expense and which was required by the ¥ining
Ordinance but the survey could not be completed without
certain data which the ¥ining ‘epartment were unable OT

" unwilling to supply owing possibly to the cost to be incurred.

12. Certain buildings of a permanent nature have been

erected upon the property and certain other buildings of a
temporary nature have also been erected. In addition t; the
road above mentioned a tank was constructed for tbc storage of
the necessary water used in mining as wéll as oqr
improvements costing altogether a gemsidecable sum.

13, Certain mining development was completed and' |
s ,i;-ntl ‘of ore made at considerable expense byt without

£

»

“



N A
X P ., :
{,

much return owing to the' Jowprice of bise metals
at the time. 7 ’

14, Certain mining work has also been done to prove
the extent and value of the mine.
15. The Mines Department insisted on Your Petitioner

reglstering under the Mifidng Ordinance 1955 and subject to the

rules thereunder although the right and title of Your
Petitioner was preserved under Section 102 of that Ordinance

: and the rules aforesaid were confiscatory in character.

16, Certain proposals were put forward by Your
Petitioner in order to effect a settlement namely that the
Government should allet a grant of land in lieu of these
Mining claims but such was refused.

17. T™his mine the first base metal mine in the

ountry to ship ore has been held up from development by
increasing demands on the part of the Mining Department which
have tended rather to confiscation than to helpfulness.

18. Capital has been available more than once for

the development of this mine bmt it has not been possible to
take advantage of it owing to the uncertainty of the p .sition
and conditions not beiny favoura:'le enough for investment.

19. An Exclusive Prospecting lLicence was granted on

the day of to Lime Limited over this
property without any formal notice being served on Your
Petitioner.

2. No valuation was made of the improvements on

this mine at the time of the issue of the above Rxclusive
Prospecting Licence the Company above mentioned getting ‘the

benefit of .the prospectors discovery and the very cansiderable
amount of money and work spent on this property inasmuch as
this company took possession of Your Petitioner's mine and
which their Exclusive Prospecting Licence, as its name implies,
does not make any provision for doing and which at the present
price of base metals would make the mine a very valuable e, 3
21, No formal confiscation of this mine has ever % >’

¥ 49
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been made by the Mining Department nor has any compensation
been offered or given either for disturbances or as a return
of the value of this mine to the owner.

22. No abandonment of this mine has ever been made

by Your Petitioner;on the contrary he has always maintained
his right to the mine,

25, A caretaker has always been resident on the

*zmipe and development is fully up to-date.
24, All the buildings, improvements, or work done<on

this property bawe been necessary and expedient for the
proper proving working and development of the mine .and nothing

has bteen done which was unnecessary or inadvisable towards:
the proper development and working of this mine, Your £
Petitioner being a practical miner and having studied in an
American School of Mines.

25, Your Petitioner was informed by the Mines

Department that he was not at liberty to enter upon the land
occupied by the mine as it had been excluded from prospecting
but no notice of revocatiaon of this letter has ever been
received .by him or of the re-opcning of this district for
mining and as above stated an Exclusive Prospecting licence

has been issued over the land in which the mine is comprised.
26. Your Petitioner was discoverer of base metals

in the area in which this mine is comprised but no reward was
offered or given to him which is usually done in similar cases.
27. Your Petitioner resided for several years on

the mine in guestion and he and other members of his family
suffered severely fraa licm;u then very prevalent in that =
district and where ’ ”’. m there was no Medical Officer,
28. Your Petitioner has institute

way of a Petition. Qf Right in the East A}hcn Courts and
joining Lime Ltd, as 2nd Defendant but it bhag been held.-that
Your Petitioner has shown mo cause of action. ’zy% i
29, This setion has involved considerable expense :
and Yolr Petitioner is unable to'provide further funds for
nmmﬁe ’

ot An action by

A}
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30. The buildings on this mine have been dismantled

and the machinery sold to defray the defendahts costs.
81, Your, Betitloner: thousands of




Cbarles Ca

‘ , L A
Jame ‘ (2)A%THL
TR
In His Majesty's Supreme Court of Kenya at Nairobi.
C.C. No. 83/s7,
Charles Cottar L N I 1-51 R 2 5 s o
Versus
The Attorney General ®essscscccaensesssso Defendint,
The above Plaintiff states as follows :-
1. That he is a miner residing at Nairobi Kenya
Colony.
2. That the Defendant is the Attorney General and is

made Defendant of this action in accordance with the
Petitions of Right Ordinance 1910.

S, That the Mines Depertment is a Department of the
Government of Kenya Colony.
4, That the Plaintiff has demanded compensation but

the Defendant refuses and neglects to pay same.

5. That in October 1922 four base metal claims were
registered by the plaintiff Charles Cottar and his son
¥William Calvin Cottar also of Nairobi aforesaid.

6. These four claims -er! m,lgmted into one claim
under the U.nng Ordinan : ; ’évgisteret% with the
wk onep. §*the name of the plaintiff
rqbruary 1923,

& Dm‘!.opont a!\‘be aﬁ"énce and a1l lawful
reguirements a8 to denlopunt. hhe fulfilled up to October
1928 ot whidh time the an awner took up nesidence on
the said claims with other members of his family and vit.h

smother Furggean and natiwe staff. T % '1';‘/'
Development was actively
recovered and the same was shippgd, %hioh’ .‘ d §w
owner was perni}toi to do wnder the Mining dr&‘maha\mz
then in force. P ol '
8. The d)?:,-n Mnm 'erg‘;_subseqmntl,y registered
e ¢ : o

\
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under the Mining Ordinance 1925 although the conditions

as to the ase or tenure were not favourable under the

new law as they were under the old. 1928
9. An Export Licence under the Mining Ordinance

was obt‘;ained which, coupled with a Prospectors Right, held
by your suppli;mt gave the right to mine and export.

10. Application for a lease was filed at once and
payment of rent made but no lease was ever issued.

11, Later it was suggested that a lease be applied

for under the Mining Ordinance 1951, but same was never issu
12, All development work has been kept up in accor-
dance with the provisions of the various Mining Ordinances ii
force and generally all the requirements of the Mining
Ordinance was complied with. -

15. Several mining men were brought from America to
this country by the plaintiff at considerable expense with
a view to interest them in this mine but they were dissatisf:

with the conditions and refused to invest money.

14, The natives in the district, through their Chiefs
gave permission for a road to be constructed which was
accordingly done for a distance of 22 miles at the plaintiff
expense, and-for this has not received adequate compensa-
tion.

15. Arrangements were made on or about the 7th day of
January 1929 for'a preliminary survey by Messrs. Nightingale
& Co. and certain work was done by the palintiff at
considerable expense and which was required by the Minthg'
Ominm but the survey could not be completed uthbut,
certa:ln data of which details were not ani].able.

16, ©  Certain buildings of ‘& W“t nature haye been
*ereetod upon the property and ocertain other buildings of

a telpomry nature have 'slso been erected, in addition to the
road above lenu.-d. also the construct ion of a tank fm'

the storage of “the neooum nt.x- uod in mining as 'ell as,
I



other improvements costing altogether a considerable sum,

17. Certain mining development was completed and

shipments of ore made at considerable expense but without
much return owing to the low price at the time of base
metals.

18. Certain mining work has also been done to prove
the extent and value of the mine.

19. As the conditions under the Mining Ordinance 193%

' were unduly onerous the plaintiff did not register under

that Ordinance.

20. Certain proposals were put w by the
plaintiff in order to effect a settlement namely that the
Government should allot to him a grant of land in lieu of
these mining claims but such were refused.

21, This mine, the first base metal mine in the coumtry
to ship ore, has been held up from development by inmsiné
demands on the partd the Mining Department which have
tended rather to confiscation than to helpfulness.

22. Capital has been available more than once for the
development of this mine but it has not been possible to
take advantage of it owing to the uncertainty of the
position and considtions not being favourable enough for
investment.

3%. An Bxclusive Prospecting Liconc@ was grw»t.ed on

or about the 15th day of June 1936 to Lime Limited over this
property without any formal notice being s erved on the =
plaintify, .

24. No valuation was made of the improvements on this
mine at the time of the issue of the abovo Bxclusive
Procputhg Licence, the Company abovn nentioned getting the
benefit of the prospectors discovery and the very }oonlmgr-
apbk amount of mame§ and 'ort epent on this property and ‘
which at the pmmt pﬂu of base metals would make the > 4

mine a wery nlubh one. >
' -~ *‘{;ﬁ;c
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- proving, vorking and development .of the wine, and nothing"
- has bael; dam which was umnecessary or hlnavisable towards ‘
"the pesperidevelopment and vorking of this mine., (g

P A cdretaker has alvm been )méi,dmé

-

25, No formal confiscation of this mine has ever been
made by the Mining Department noi- has ‘uw compensation been
offered or made either for disturbance or as a return of
the value of this mine to the owner. "
26, No abmdonnent of this mine has ever begn made by .4(
the plaintiff; on: the contm-y Jw m unys ninfainoﬂ Bi, ,

right to the mine. W& ¢ P 4 )

o
R ,z“s;_

and. dewlopen‘t is rully np-to—dnte.
28,
property hun been necessary md expodieht tor the pra :

29, The Plapgtiff was informed by the Nines Dm;ﬁﬁ'« ;N‘i?
ment that he was mot at libertyto enter upon the land £
occupied by the mine as it had been excluded from prospect-
ing but no notice of revocation of this letter has ever been
received by him or of the re-opening of this district for
mining and as above stated an Exclusive Prospecting Licence
has been issued over the land in vhich the mine is comprised.
%0. The plaintiff was discoverer of base metals in the
area in which this mine ig comprised but no reward was

offered or given to him which is usually done in similar
cases.

81, The plaintiff resided for several years on the

nine in question and he and other members of his family
suffered severely from sickness then prevalent in that
district and where at that period there was no medical
officer,

The plaintiff therefore humbly prays
that the said mining olaims he

declired to be his propdFty and that

all the right title and interests in
the said claims is hie as of

My i



right, or
2.  That adequate compensation be
gcs b , 4granted to him for t’he ‘loss of his riat

i mfu and; uunw“m the above claims and
g ﬁat an order apd injunction be

WWmmnm}megm
m or otherwise interfering with the mine
or,wl,pnrt thereof until the hearing of. this
petition or until further order be ilM by
The Supreme Court of Kenya and

4. That an account be submitted by Lime
Limited as to the amount and value qr the

ore shipped by thea fm;m claims since
their occupation.

5.  That costs of *this suit be 'granted.

6. That such other or further icf be
grénted as to this Honoureble’ q}‘ﬁ"'
fit. s

It 1s intemded egpem' this plaint on:-
| 1. Lin Lhi

. 2 Atton G:Wt thmuh the Honourable The
8. Such other or ot uumhumtod.
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CHARLES COTTAR eev.ieessnnnss

versus
1. THE ATTORNEY GENERAL and
2. LIME LINITED : § DEFEN DANTS ,

AMENDED PLAINT DELIVERED PURSUANT TO THE ORDER OF

THIS HONOURABLE COURT MADE THE 15th DAY OF SEPTRMEER
1957,

1. ‘he PLAINTIFF WAS A MINING ENGINEER RESIDING AT
NAIROBI IN KENYA COLONY AND HIS ADDRESS FOR SERVICE IS
C/0 R. BLACK MALCOMSON, ADVOCATE, GOVERNMENT ROAD,
NAIROBI.

2y THE FIRST DEFENDANT IS THE ATTORNEY ENERAL

OF THE COLONY AND IS MADE A DEFENDANT TO THIS ACTION
IN ACCORDANCE WITH THE PETITIONS OF RIGHT ORDINANCE
1810.  THE SECOND DEFENDANT IS A LIMITED COMPANY
HAVING ITS PLACE OF BUSINESS IN GOVERNMENT ROAD,
NAIROBI.

s. IN OCTOBER, 1922, FOUR BASE METAL CLATMS WERE
REGISTERED BY THE PALINTIFF AND HIS SON WILLIAM CALVIN
COTTAR ALSO OF NAIROBI AFORESAID AND THE SAID CLAIMS
WERE AMALGAMATED INTO ONE CLATM UNDER THE MINING
ORDINANCE 1912 AND REGISTERED AT MALINDI IN THE NAME

OF THE PLAINTIFF ON THE 10th DAY OF FEBRUARY 1935,
THE, SAID JOUR CLAIMS SO AMALGAMATED AND mmmznm
ﬁ'l . Wm* DN TR COAST mvmcn-‘or THE

5

AND DEVELOP THE SATD c;.u:l YD FAS COFTINUED 70 DEVELOP
THE SAID CLAIN AND 70 EXPEND MONTES THEREON AND ERECT

1y




Bup.mas MACHTNERY AND MINING EQUI ’I‘HEREON UR'T0 |
mtdocumor: OF THE EVENTS' HERRINAFTER BAMED. \
5. | AHE SAID DEVELOPMENT, ERECTION qp BUILDINGS A_ND
EIPENDTTURR (OF MONIES VAS MADE WITH THE FULL momm

OF THE FIRST DEFENDANT wmpn OF THE MINING DEPAR'MRT
OF THE COLONY OF KENYA. °
8,. . AN EXPORT LICENCE UNDER ’I‘HB MINING ORDINANCE 1925*
WAS OBTAINED BY THE PLAINTIFF AND ALSO A PROSPECTOR'S.
RIGHT AND UNDER THE SAID LICENGE AND RIGHT THE PLAINTIFF
WAS ENTITLED T WINE ON THE SAID CLATM AND TO EXPORT
MINERALS DERIVED THEREFROM.

s ALL DEVELOPMENT WORK REQUISITE UNDER THE
OBLIGATIONS OF THE VARIOUS MINING ORDINANCES HAS BEEN
DONE AND MAINTAINED ON THE SAID CLATM UNTIL THE OCCURENCE
OF THE EVENTS HEREINAFTER MENTIONED.
8. NO LEASE AT ANY TIME HAS BEEN ISSUED TO THE PLAINI
IN HESPECT OF THE SAID CLATM ALTHOUGH THE PLAINTIFF HAS
APPLIED FOR THE ISSUE OF SUCH LEASE.
9. ON THE 20th DAY OF OCTOBER 1936 NOTICE WAS GIVEN
 THE PLAINTIFF BY THE ACTING COMMISSIONER OF MINES ON
BRHALF OF HIS MAJESTY'S GOVERNMENT THAT HE WAS LIABLE
TO PENALTIES FOR PROSPECTING AND MINING ON THIS PROPERTY
AND THERRAFTER THE PLAINTIFF CEASED FROM PROSPECTING AND
MINING ON THE SAID PROPERTY BUT HAS AT ALL TIMES MAINTAT!
HIS BUILDINGS THEREON AND HAD THE SAME SUPERVISED BY A
CARBTAKER. 1 , -
10.  ON OR ABOUT THE 25th DAY OF MARCH 1987 AN' EXCLUSII
PROSPECTING LICENCE IN RESPECT INTER ALIA OF THE FLAINTTI
AREA AT VITINGINI WAS GRANTED TO ms SECOND DEFENDANT AN
THR SECOND DEFENDANT HAS TAKEN POSSESSION OF THE SAID AR
AND THE PLAINTIFF'S BUILDINGS AND IMPROVEMENTS mﬂm
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AND REBFUSES AND NEGLECTS AND CONTINUES TO REFUSE AND

NEGLECT 70 ABANDON THE SAID AREA AND TO ALLOW THE PLATNTIFF
10 OCCUPY OR WORK THE SAME WHERREY THE PLAINTIFF HAS
SUFFERED DAMAGE:
11, O PROSPECTING .S FEEN DOKE OVER THE SAID AREA BY
THE SECOND DEFENDANT,
THE PLAINTIFF CLATMS:-
1. AS AGRINST BOTH DEFENDANTS A
DECLARATION THAT HE IS ENTITLED T0 A
LEASE OF THE SATD MINING CLAIM AND TO
" POSSESSION OF THE SAME AND AN ACODUNT
OF ALL ORE OR MINERALS WON FROM THE
SAID CLAIM SINCE HR WAS DISPOSSESSED
AS APORESAID AND AGAINST THE PIRST
DEFENDANT OF THE REASONABLE VALURE
TO THE PLAINTIFF OF SUCH MINERALS AS
COULD HAVE EEEN WON BY THE PLAINTIFF
FROM SUCH CLAIM FROM THE twentieth
DAY OF October 1936 UNTIL THE
PLAINTIFF SHALL HAVE BEEN REINSTATED
IN POSSESBION OF SUCH CLAIM.
2.  ALTERNATIVELY THAT AN A COUNT BE
TAKEN OF THE YALUE OF THE PLAINTIFF'S
BUILDINGS AND IMPROVEMENTS ON THE SAID
CLAIN-AND OF THE VALUE OF THE PLAINTIFFS
PROSPECTING WORK AND DISCOVERIES
'THEREON AND OF THE VALUE D THE ~
: pwnmormmncunmmmm
PERMITTED T0 CONTINUE IN POSSESSION
N orm'qumwmmommr
¢’ dmmmmnxmnmxvmm "OF THE
' BATD' BUTLDINGS rmom DISCOVERIES
AND MINING RIGHTS AS AND WHEN THE SAME



i % : SHALL HAVE BEEN SO ASCERTATNED.
\ O g ,a.mcos!ée?msmol-
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nﬂs HAJEST!'S SUPREME COURT OF KENYA
AT NAIROBI.

CIVIL CASE NO. 82 of 1937. |

CHARLES COTTAR  ..evesesvecsecssesss PLAINTIFF

/ierwus

1. THE ATTORNEY GENERAL and

2. LIME LIMITED DEFENDANTS . ‘
ORDER.

The Plaintiff in his amended Plaint sets out that in
October 1922 pe registered four mining claims whichwere
amalgamated into one under the Mining Ordinance 1912 and
registered in his name on 10.2.192%, that he has worked
and developed the same with the knowledge of the lst.
Defendant, and that he obtained an Export Licence and
Prospecting Licence under the Mining Ordinance 1925. As ==
owner of a mineral claim he had by Sectiom 33 (c) of
Capi.148 a preferential right to a Mineral Lmase and in
the meantime the sole right to mine and the ownership
of the minerals found. Cap. 148 Wwas repealed by
the ¥Nining Ordinance 1925 and it by the Mining Ordinance
1831 which was itself repealed by the Mining Ordinance
1958, but in each repeal existing rights and interests
appear to have been preserved. 'm: Plaint goes on to
-uu'quouwu-mmumdwm

M ruaet of the said claim although the
m bas applied for the isses of such lease” nd
thea allegos that in Oetober 1988 the Plaintiff was
warned to 0sase work on the elais by the Commissioner of
Mines, apd that in 1937 an Exclusive Prospecting Licence
was givj to the 2nd. Defendants, who have taken possess-—
ion of the area and the ore thereon won by the Plaintiff,
and the Plaintiff claims a declaration that he is entitled
to a lease of the claim, an account of ore etc. won since



%, ‘Was \iispossessed of the value of theteof, m,ait,q;;nathpl,y

an account of the value of his buildings and imprévemeats and

work and discoveries thereon and the value of the claim and

payment of the sum so ascertained.
Defendants object that the Plaint shows no cause

of action, i.e. no right to the relief claimed, which, I note,
does not include any claim for ore won by the Plaintiff and
alleged to have been taken by the 2nd. .Defendants. In

" effect the Defendants say that there is a hiatus between the

Plaint and the claim in that it is not shown what right the
Plaintiff had to obtain a lease and whether such right arises
by contract or under the Ordinances, or one of them.

In this I think the Defendants are right., If the
Plaintiff's claim is for breach of contract then his pleading
should set out the terms of the contract, its date, the
parties to it and the breach with all necessary details.

If on the other hand the Plaintiff relies on some breac' of a
statutory duty arising independently of contract the statute
(or Ordinance) should be referred to and the facts which 'ring
the case within it sufficiently pleaded (Bullen v Leake 9 Ed.
57). .As the Plaint stands I am unable to see how the
Defendants could plead to it, they camot demy a contract where
no contract is alleged, nor can they set up facts, if such
there are, disentitling the Beintiff to a legse unler some ome
or other of the Ordinances when the Plaintiff has not s hown
how nor under which of them he asnm that he m: had a
r‘lﬁttoobkinllma ”‘mﬂlﬂ‘o!h

: ?a;-pose of the contention that the Dofesdants' proper course
¢ vas to hmw,yplud, ndm- Qrder 6 Rule 27 because such an

Qpﬁ;ﬁm % oaly. be made after the pleadings have been

‘ "”4"3 "4k therefiirs of apinica.tbat the Defendants are

lttdtlol to Succeed in ‘this application, but as I am unwilling
that any litigent should think thnt he has been debarred of
hh rishtq jon any, formal point I am vlﬂ.w %o consider ‘any

\‘/‘ \
b REAE D
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»:Applicati@n that. may be:made for leave to anend, Pailing sucl
application the order vilJ. be that the amended plaint be
struct out and the” actim dismissed and that the Plaintiff

pay to the Dofendantl tl‘ Ar ref¥ective costs in the action.

(Bigned) AuH. Webb.
18.100”0

Mr. Ross states that he does not make any application

to this Court for leave to amend.

(Signed) A.H. Webb.
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(1P TE 14/, 4,
IN HIS MAJESTY'S COURT OF APPEAL FOR EASTERN AFRICA

CIVIL APPEAL NO. 21 of 1937.

(From Briginal Judgment in Civil Case No. 82 of 1937 of
M. Supreme Court of Kenya at Nairobi).

(Original Plaintiff)

velsus

1. THE HON, THE ATTORNEY GENERAL FOR
THE COLONY OF KENYA; and

%%, LIME LIMITED ..eveceesoancececscosgeeseses:. RESPONDENTS

"l0riginal Defendants)

JUDGMENT.
T will take the following passage from Mr. Justice

Webb's Judgment and then proceed¢ to examine the merits of
the appeal in the light thereof:- "Defendants object that
the plaint shows no cause of action, i.e. no right to the
relief claimed ...... In effect the flefendants say there
is a hiatus between the plaint and the claim in that it is
not shown what right the plaintiff had to obtain a lease
and whether such right arises by Contract or under the
Ordinances or one of thep. In this I think the defendants
are ripht. If the plaintiff's claim is for breach of
contract then his pleading should set ot the terms of the
contract, its date, the parties to it and the breach with
its necessay details. If on the other hand the plaintiff
relies on some breach of a statutory duty arising
independently of ocontract the Statute (or Ordinance) should
be referred to and the facts which ring the casewthin it
sufficiently pleaded (Bullen & Leake 9 Bd. 87). As the
plaintistands I an unsble to see how the defendants could
plead to it; t);cy gamot deny 4 comtract where no contract
is alleged; nor can they set ¥p fnm.mif such there are,
disentitling the plaiptiff to a lease under some one or
other of the Ordinances when the plainfiff hAs not shown
how nor under which of them he asserts that he has or had a
right to obtaima lease.' /This consideration secems to me to

> 3 % ».



dispose of the contemtion that the defendants' proper course )

L uons s ts.
7 &nk he Ip ,'.'ot vy;have to omider is thq

‘ ff\qﬁmnrmd in ‘the rule -hﬁge

"'ld g.ro-xl w(uqtion.

,mihruhtsmlnuedmlumdm
inseparably. annexed to the person of the' plaintif!, as the
right to security of 1ife and limb, liberty and repitation;

; and thesg ii is unnecessary to allege. In sych cases the

' b blem st ,tes only the violation of the right, as that
defehdanit essaflted gnd peat the plaintiff, or thal the
defendant imprisoned t) p"iiittifr, or that the defendant
spoke of the plaintiff certa:ln d’tqutory words.  ‘Similarly,
in ordinary chins for ujur:les to prcpertv the right 4s,
in general, sufficiently implied by ‘lav from the mere
statement that the property.was the plaintiff's, as for
instance in actions for trespass to lands or goods, where

3 the tatement of claim alleges that the land was the

ks plaintiff's and the defendant broke and entered or

P Ll T
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tres)usell upon it; or that the goods were the plainurf'
and the defendant seized and carried them avay ..w...
(Bullen & Leaks 6th Ed. 45 and 46), From this we see that
what is important in considering whether a cause of ectiom
1s revealed by the plead‘ngs is the question as to what
right has been violated. Tn the present case Mr. Ross says
his claim is not in contract or in tort, his submission

‘ being that he has complied with the rules of pleading by

stating the material facts, 1 understand his answer to the
passage quoted by Webb J. from Bullen & Leake reading "If
on the other hand the plaintiff relies on some breach of a
st.at.utoiy duty arising independently of contract the
Statute (or Ordinance) should be referred to and the facts
which bring the case within it sufficiently pleaded"™ to be
twofold - firstly that the opinion iz merely the authors
unsupported by authority and secondly that it appears
under a commentary on actions in tort. ] regard neither
contention as eonvincing. In the first place tie
proposition requires no other authority than to say that
until Mr. Ross discloses the foundation of his right his
cause of action does not become apparent and as to the
commentary appearing where it does, I observe that in the
6th Bdtion it appears under the heading "The body of the
Statement of Claim". It is but oo-on sense and as |
construe the rules of pleading the requisite procedure to
plead uu.wmtmmnﬂe'wm;‘
mmm-‘nmurbomgm s there
is 0o defendant appearing, the Court befere pronounéing
upon the claim must have dearly before 8 in the pleadings
the cause of n?“-. i,e, in a case like the presefit a
referspce to the right that has been violated. Mr, Ross

pat an‘tagenious argument before us when he submitted that

th . |
e Mining Laws are part of the law af tbo h}i..‘(, ’ﬁ'ﬁ‘é&kﬁ
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cmser" m'(cam M tlh Mlcm h‘oytlm‘pf then A
True they are part of the law of the land but that does not
in a case 1like the present abrogate the necessity of his
pleading which law of the land (section and Ordinance)

Y constituting the right has been violated. Apart from his
obligation to plead it, we have not been informed of his

31 1 va

reagsons for not doing so. He was given an opportunity of
. amending for the second time his plaint and elected not to
-do so, as I under stand, because it would have made his
client responsible for the costs. In the view I take of
the case, the acceptance of this offer would have beern the
less expensive course. I ap in camplete agreement with t. e
canstruction put upon the relevant rules by Webb J. and
would accordingly dismiss this appeal with costs.
(Signed) Joseph Sheridan.
19.2,38.

19,11.%8. Judgment read by President with which I concur.
(Signed) ©.”, Francis.

The appellant is asking that the judgment of Webb .
should be reversed; that judgment passed under Order VI
rule 29 dnﬁd that no reasonable cause of action was
dljscloud in the amended plaint and ordered that the
amended plaint be struck out and the action dismissed in
default of an application for leave to amend om the part
"y ‘f‘;‘_ of) the gﬁeli.t (Plaintiff), = No such applicatica vas
W e and the. wtion vas accordfingly dismissed With costs to
A the nomw.

PN, 5 Jpdgnent, found that the anended plaint hed

faslet to what TAght 1f any the appellant
(Plaintif®) ¥ad'to obtain & lease (tp -mc: he had cmm
ummum that he was entitled) and 'heﬂbr such right




arolev by contradt or under ome @r other of the Mining
Ordinances.
The argument is that the judgment was wrong in that
the amended plaint had compl®d with the rules of pleading
- 1aid down ip Order VI Rule 1, and that the plaint had
contained all the necessary &lements to set up a cause of
action. The appellant's case is that he was not bound to
) pleul law and that to have stated that he claimed a
)Declmtion by virtue of a right conferred by one or other
of the Ordinances would have been to plead law, and not fact,

&

The appellant says that he relies upon the law of the land
and that he has stated in his amended plaint all that is
necessary to set up a reas mnable cause of action.

The case for the respondemts is that the judgment of
weob J. is correct in that there is a hiatus or lacuna
between what isstated in the plaint and what is claimed;
that what the appellant had Mled to set aut were part of the
facts, i.e., facts connecting his past operations under the
¥ining Ordinances with any alleged rights arising from the
provisions of the various Mining Ordinances and disclosing
any grounds for the rights claimed.

It appears to me that there is weight in the
respondents' contention that these were material facts which
had to be pleaded to establish a reasonable cause of action,
and that the appellant did not know what his cause of action
was and was relying on the respondents' defences to indicate
a cause of action. The lemrned Judge in the Court below
could not upon the plaint, supposing there had been no ‘
defence, have entered judgmemt for the appellant without
furher proof of facts or hearing further argument. It was

. hnecessary for the appellant to plead as a fact _the Statute
. "or statutes an which he relied in order to sbww'that the \
L rights which he claimed came within that Statute or Statytes.
f ,.  That comnecting link was omitted in the plaint., It is said

v ¥
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in Bullen & Leake 6th Bditiom page 10 - "And even in the case
of relying on those things of which the Court takes _)udicial
notice it is necessary to allege any facts which are ! |
required to apply them to the Plaintiff or Defendant or to.
the facts on which the right of action or detence msts"

'is appears to apply to the present case 'hgre tha Gourt‘ “t
_takes judicial notice of the dirfarent Mining mﬂinances ‘
‘and where the appellant has not alleged the ;;éts‘-hach are .
required to apply them to the appellant's ﬁlhﬁ’ I ‘would
therefore dismiss tbo appeal with costs.

(Signet}) C.A.G. Lane,
‘ 19,2, se.




ANNEXURE VI
(41) of 148/14/2,

COPY
York House, T
R. Black Malcomson. Government Road,

NATROBL, ~

10th Hay, 19%8.

3

1 bave mfnhgmf Qmm you that 4t s proposed
‘to’ n,;e 2 pet:tiim in u{o nnm case mh uf‘ Privy Couneil
“in/accordance ch

: Ca&wn 19214
-1 have the honour o be,
B

© Your obedient Servant,

(Signed) R. Black Malcomson.
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GOVERNMENT HousE
NairoB!
Kenya

/8 AUQUST, 1938.

sir,

With reference to correspondence f.minattng
with your predecessor's despatch No. 458 of the 27th -
June, 1936, o; tho subjeect of the forfeiture of Mr.
Charles Cottar's mining loeation, I h.u the honour
to forward a further Petition Mdrouo&\}to you by Mr.
Cottar. \

2. The history of this case was summarized in
the memorandum by the then Commissioner of Mines which
was furnished under cover of Sir Joseph Byrne's duutch
No. 250 of the 15th hy, 1936, and it sppears necesiary
for me only to sllude to events which have ocourred
since that date. -

3. The matter has recently formed the subject of
legal proceedings, for in July, 1937, Mr. Cottar filed
a sult against the Government and the fiat was granted
under the Petitions of Right Ordinance (chapter 17 of
the Revised Bdition of the Laws of Kenya).

Mr. Cottar then made an interlocutory
application to the Court praying for an lnjuncuoq to
restrain Ll.- Limited (to whom an Exclusive Prompecting

Licence had deen granted over the property the subject
natter of the suiy) from operating upem or in
develeping the Mpouu. s uﬂ.ﬁnd
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by their Advocate Mr. Harrison of Messrs. Hamilton,Harrison
and Mathews. The Attorney Gensral fubnitted to the Court
that it was impossible to.gru.‘nt such an.application which
would have the effeot of prejudicing Lime Limited, unless

Lime Limited were a party to the suit, whereupon Mr. Rows
(llhoostq for Nr. cntar) q&e& thg Caurt for 1oave te |
*~ Join Lllu lette& s Mendzntu p,nl 1eave vas grantol- 3

‘\;‘

"
cn‘uny ou the xroumi' cné the agpuune ™ g\i;r.y of

(h

3aches) rae : 2
L4477 messre. hleo%d and Roas (Hioatu :oi‘ Ih;
cottn-) Ahen ‘amended tho Plaint and’ served thn Ml“

pluut on the Auoznoy o.ncn!. and ‘the (nov) uoo
Defendant Lime ‘llltld.\ s b { 1‘
On perusal of ‘the yl-tnt\tho Attorney Gehan.l FilR:

Ani ¥r, Jarrison (uvoont‘ for the second Defendadt) eama :
to tho conclusion that the Plaintiff did pot know vh‘t was -

his cause of aotion- that is to say- vmthor ‘11: wes bﬂno’d«

on tort (in which omse no sction lies again : yM)’
whether it was for bdreach of eontncgu- “\u .y

breach of a statutory ebltptton. and ehAt hn 1 . rors
mlortng and endeavourimg to draw the defence. Accoxdugly
application was made to the Supreme Court to have the
plaint struck out on the grounds that it disclosed no
cause of action. ) ‘

Mr. Justice Webb, who heard the case, agreed, but
in granting the application intimated that, as he did not
wish any litigant to fegel that he had been deprived of any
remedy to which he might think he was entitled, he (Webd J)
was prepared to consider any application which Mr. Cottar
might care to make with regard to amendment. Mr.Ross (Mr,

Cottar's Advocate) refused to take advmtqo of the offer

toc make an applicatiop to amend, sSating that the ordcr

&

io'a
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wae appealable as of right, whereupon the Court bad no option
but to order that the plaint be struck out. The Acting
Boltcttor-doncral 1nu-tod to the court that the corollary
to striking out the plaint was to dunln the suit; the
Court agreed and the suit was accordingly dismissed with
costs te both Defendants.

Mr. Cottar then appealed to the Court of Appeal
for Eastern Africa against the order of Wedbb J. and the

““Sppedl-was dismissed with costs to both Defendants.

i

Mr. Cottar than made an application to the Court
of Appeal for Eastern Africa for leave to appeal to the
Judicial co-nm of the Privy Council in forma pauperis
from the J’\dpnt ¢f the Court of Appeal and this appliecation
was refused with costs.

*-—‘Nmol (Mr. Cottar's Advocate) subsequently
intimated that he proposed to petitiom the Privy Counctl
direet for leave to appeal and from the legel point of view
there the matter rests for the time beling.

4. 1 myself have n“lv‘ zepresentations on Mr.
Cottar's bebalf from the American Consul, and I take this
opporhntiy of enclosing, for pnr. information, copies of
the relevant sorrespondence, and of a memorsndum on Mr.
Maloomson®s letter of the 29th April by the Astimg Attorney
General and the Acting Commissioner of Mines.

5. Mr. Cottar himself has also n;;pro.chod Government
with requests for compensation in the form of a grant of
land or money.

6. In the light of oouuu.no- with my advisers
and after full unal‘m‘hr of thia case, 1 am of the
opinion that only tlo legal aspect of thie claim merite

-

coneiderationy W to the past history of Mr.
14 »
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< TO THE HONOURABLE,
THE SECRSTARY OF STATZ FOR THE COLONISS,
LONDON,
Through
THE HONOURABLE,
THE ACTING COLONTAL SSCRETARYy

NAIROBI,
KENYA COLONY,

The humble petition of Cherles Cotter of Neirobi

Kenya Colony an American Citzen by birth showeth es followe:-

f@;h;&g

registered by Your Petitioner rcherlss notter and hie ‘son

Thet in October 1922 four base metal cleims yere

William Calvin Cotter also of Nairobi 2fcr=zseid,
2, These four cleims were amelger:ted inte one cleim
under the Mining Ordinance 1912 end registered with the
District Commissioner st Melindi in the neme of Your
Petitioner cherles cottar on the 10th dey of ¥ebruary 1923,
3. Development wrs begun -t once and all lewful
requiremants as to development were fulfilled up to October
1923 at which time the registered owner took up residence on
the Baid claim with other members of his family #nd with
enother 3Zuropean end native staff,

N Development was actively pursued snd ore recovered
and the same was shipped which the registered owner wee ~
permitted to do under the Mining Ordinance 1912 then in force

4, The claim in question wes eubsequently registered

under the Mining Ordinence 1925,

5, An export License under the Mining Ordinance 3925
was obtained which coupled with = Prospectors Right held by
Yous Petitioner gave the right to mine end export.

6., Application for a leade was filed #% once and |

-




, W
Wi f: Af& aovdléﬁmcnt work hrs been kept up in’ acvordenm
with the rraviliona of ‘tHe verious Mining Ordinances in. forcs
and generslly ell the reguirements of the Xining ordinrncel

plied with,

9, Several mining men were brought from Americas txo
this coundry by Your Pstiti6her ot considereble expense with!
view to interest them in this mine hut they were Aissetisfied
with the conditions =nd r.fused to invest Any money,

10, The natives in the dietrict, through their chiefe,

rfeve permiesion for a road to be constructed which wrs

“’3’Pccord1ngly done for a distance of 22 miles 2t Your

Petitioner's expenss, and for this he hms not received
adequated compensaticn,

This road was the means of opening up the district
in question es previously no Adminietretive or Nedizsel Dfficer
wes able to treverse the area owing to the lsck cof rords, In
fact no Poll Tax wes ever collected in thet district prefiaus
to the makéng of thie road,

1%, Arrengements were made on or sbout the 7th dry of
Jenuary 1929 for a rreliminary survey by Yessrs Nirhtingrle

% Co Surveyors and certain work wrs done by Your Petitioner
nt coneiderable expenee ~nd whirh wae required b the " ininc
Ordinence but the survey could not be nompleted without
certaein datg which the Minine Depertment were unebla or
unwilling to supply owing possibly to tWo &o:i “¢ te irsureed,
12. Certein buildinge of ¢ perrenent nrture *rve beer
erected upon the property end certsin otherg buildings of ¢
temporary neture have alqo been erected, In eddition tc the

roed above mentioned ¢ tank vas constructed for the storrre of

Certain mtning d‘-%l%mnnn vee noMot.ed end

v\u,
ehipments of ore mewd mede et considerrble expense but i,

2d
Sy 'tthout much return owing to the loI price ef bese retnl:s

et"ho time, ) i ) ‘ )
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L™
14 Agrtain MininF wary hee rlso been Tnz Lo rove \
§ A S
the ertent rmd velue of tre mine,
13, The Mines Mo -~i-ort fneisted on Vour Pollild
racisterirg unter the "1nin; Ardinenc~2 193F -rnd subieet Lt oe

although nhe :15‘1‘ and titls of Viir

¢ fix 1 ‘,}_‘,', 7o
g.mé But /s wezy?l-gfu:p “M

-,'Thie min &‘f&

bkls o}i%

.' g v%
hgr “& co“ &itiorr." ﬁ’

4 L

d on Your Petitioner,

No veluetion weg mAde 7 e iMfrowgeer. -
this mine ~. the time of the igsus .7 the ~bowe ye¥u -~
Prospbéetin; Licence the Comprny ~%eo- ".*’.1.5'!‘0"" ek
benafit of tH_e rospe~‘ rc digcove.) w' e T © L
amount Vd'f’moi'éygmd work epent on tiis prope.c. e L

Y >
this compdAny took posseesion of Your Petitioner's ~ine

which their 3Zxcluplee Prospectinm Licenge He its name i-pli-
& PR 1

does not maxe :ny provision Tor Adoinc~ rnd whi~w o4 ¢
-~ -

price of bige mat le woul?d meve the rming - ver:

21, No formel cénfisceticn of this

of the v~ ..e ¢ ihiz mine to the owhes,e

irn

buen m-de by the ’Jininf‘“eﬁ:\rtmom "sr..‘*'r B wewl, mT

-been offered o glven edther for dlstibince = -« ol omr
. . v R )




22, ‘ No ebandonment of thie mire W-s evaer bsen mrde

by Vvour Petltioner; on the rontrrry he has pl¥wnys meintained

Wis right tosthe mine,

22 * ceretekor has always been resident®on ;He

=ine and development is
24, 111 the bu
this property hrve been
proper preving working

h:a heen done which wes

the proper dcvzlopment

nd working

fally up te-dete,

{11irge improv memgs, .r work "<rz .n

ne~es8rry ~nd expedient for the

(nd “ovelopment of the mine rnd nothing

unnecessary or inedvisable tow:rds

of this mine, Your

Patitioner Ysing ¢ prectisr’ miner rnd hrving etudied i- -r
smarisen S~*no) ¥ Vings,

ol Youz PLiifl 4 nfapr~ad tre Vinesa .
Nep-rivent L.t Yo w vt sy VAY ey wrndy dfeh the 7

5 iple! Yo Ve =ine ¢ Bt beul w® Al gded FroR opobngnidr
-t YT Leg ~e L T SR erar .

E 3gerir ¢ ietTiag
& 4 a } - o P spe .
sgor Lo wet 7 o Vs 1 1n owhi- & ~dFe LE SaRmprieet,

4. Yiar Petit!.ner w tlecirare Ll ¥ ilE
ir thec v ¥l ¢ “9 le cumriied Hot v A W E
of“ervl r g¢iven by which fe usurily Aune in gir > e
&% Your Petit! rar ruesidc? “or 1,9 78 un
tnq mine (- guestior snd ‘o Jtrer mambere of “ig frmily
ouf “ervd csvere.) ‘r.m eicinues t“-on Vor, Lrev: ant in thgi

ijeirict nd vhoera et -
<8, Your Pet

way of 8

t poriod trera.wne ne Wddls 1 T ieer

ftioner “i: .-etitutad ' :ction by

Petitior of Right §n the & et Africe ~ourts and

fotning ' ime 114 ¥e 2nd Defendent bute it “re boor S

‘ Your Petitivmer “cp shown nJy cruse ‘1-f totien, s

» s ™6 uct..n “re involved ~creider-uils

. and Your Potitioner ie unsble tO provide further funds ‘o
littgatian, : i{!‘
30, M*mgilﬂgt on this mine - vy heor "lgﬂ:r\"‘"‘e
and the Hf'c’r\lhd:'_, 80114 :.o defriy t“e de end nt: ~omte, :

Y L ¥ ] - v

T SR T T

)



i T e '/‘},»%; et yel ;
31, Your Petitlégn;r‘ha,o spent’ meny thousnsnde of
pounds on this mine and fourteen yerrs strenuoue lebour,
Wherefore Your Petitioner hu~bly preys thri
adegurte cwn\either by wey of 1tnd or money be rrerted
to him as he is now destitute in his o0ld ere #nd Your Petiticner

will ave:#ray as in duty bound,

et
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AYERI CAN CONSILAR SERVICE,

; \ ty American Consulate,
_;‘\;\\.‘ S &) . ¥Weirodbi, Kenya.
k April 20, 1938.
'~ =Excellency:

Referring taour c'.nfe.roncevof yesterday, in
‘re the Cottar ;....’I have the honor to state that I have
Just received a ecﬂniontlon from Mr. Cottar's attorney,
“§#<%.Black Malcomson, regarding details of Mr. Cottar's
elaim and am enclosing a copy thereof.
Assuring you of my deep appreciation for the time
and attention you are giving to this case.
I have the honor to be, Excellency,

Vour obedient servant,

(8gd.) ¥. TALBOT SMITH.

American Consul.

His Exce.lency
The jovernor,

NAIROBI, Kenya Colony.

4>
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e g York House, L,
R. BLACK MALCOMBON. ' iy robi.'
Kenya Colony.

29th April, 1938.

The Honourabls,
The

p uqnlttl by you I u nlung t&'?ui‘
clu.rly as 1 gan Qu facts which show the du’hrdno‘- :

whareln co'.\-n has or vould have suffered. g
1. 'Bu new claims would be 600,000 s uene yudn W

iy Y,
Lut mdor ﬁn old o:ummmxwm-n been 'ﬂ‘.qéo i

square yarde a reductigh”ar uc 1400 or & dutgrqnn S A
petween 1/4 and 1/5tn ~thus hlng eonrtnawry u: cmraotcr.
gee Part ITI Rule 13 (1) (b) Mining Ordinunce 19;5. J

2. There is no Royalty on base metals in the 1925
ordinancs. 'nder Section 12 Ordfvance 1933 all minerals
are liatle to royalties. o '

3. Rule 42 of the “ining Ordi-ance 1337 reqiires
applicant to show sufficlent ca; itul whereas thele ise
noth.ing 1n the 1925 Crdinunce to tha' e:fect.

4. According to Section 44 of the 'ining Crdl unce
1933 duration of lease is to be for 5 but not more than
21 years according ase Ehe novernor may thi-k proper. In
1925 Or-inance the term ie 10 years at the least.

5. Compensation 1 allowed under Secticn R7 of
¥ining Ordi-ance 1933 but has not been offered to "cttar.
6. Any right or title granted under “the Vining
Ordinance 1925 ie ronorvid in the 1933 ﬁthing Ordinance

and to insist that Cottar should regiaster subject to the x
; &
- -.\ iy 5 . N ' 1= 5 A '\l;.i e




b ,’M;}

ot - N 3 - .
et v LS -2

.rules under the Mining Ordinance 1933 ie to confiscate certain

of his rights,

_"- mrthp of a claim confers the preferential rlght

‘ ’ ‘f o&ar'a nlu
d" ki { ; ;t.iq.a‘ik and ‘tu: 'Mch P\ltp,ll ti‘ll M lntanﬂ'lw

s, 1070 e cfdy vgu itru teken up in x&n.
* L Tty ‘ ¥ Tours ru.tht}nu.
’ ¥ } |1 ' : . : .
A v C L fsery s wssoksor.
] T L A $i¥y

&
»
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' COPY. (Y
A Q
C.MIN. £3/1/11/104. 9th July, 1938.
Sir,
With reference to your letter “o. 30 of
the 29tn April addressed to Hie Excellency the Jovernor
Fvm,. s on the subject of Mr. Charles Cottar, 1 am directed by

His Excellency to inform you that he has carefully

peruged the enclosure to your letter and that, after

full coneideration of the points raised therein, His

Excellency regrets that he is unable to lntervene on

Mr. Cottar's behalf.

I have the haqnour to be,
Sir,
Your obedient servant,

A. de V. WADE.

CHIEF SECRETARY.

THE AMERICAN CONSUL,
NAIROBI.
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by’ Lt ~ -~ 2~ :
COPY. ) THE PORELIGN SERVICE OF THE UNITED

STATES QF AMERICA,
American Consulate,
¥ai robi, Kenya.

July .9th, 1938.

Hxcel lency:

I have the honour to refer to the Cottar
mining claim, concerning which you were kind enough to
é;;g?n"r‘ne a personal interview some two monthe ago.

Since t-han I have interviewed ¥r. Ycrtimer,
the chief of the Lands Department, who telle me that the -
vyarious plots of land that Mr. Cottar suggested be granted
him in settlement of his case are too large and that he would
perscnally not approve of thelr being given to Mr.Cottar.

I am ,ulte sincere in my bellef tnat ¥r.Cottar
wap a valid claim. But he ie scarcely in a poslition
financially tc go on fighting indefinitely. And hie age
{g such that I beileve sumetnhling ghould be .done (or him scon.
If it 18 not too presumptuous of me, may ] respectfully sug-est
that, if the Jovernment ioes not wish to make a settlement by
a grant of land, he be offered a smll percentage d the
gross revenue of the mine or mines whi-h he himself opened
anc operated for a period °f years. vive percent of the
groee revenue for the duration of h.a life 0\ y would, 1t
seems to me, be a fair offer of settlament, would end the
claim, legully and equitably, would not involve any reflection
on the Mines Departmen and would take care of ¥r.Cottar
for the few yuri he wi “lp‘-)c with us. .

“ w xﬁ dragging ‘on fox many

Lo

mormu. may L Qwou: mmm to do whatever ls aou.uc
Lo expedite . hvoulto doc;',\on, ‘as1 do not wish to be )
obliged to suggest to tho Depertment of 8“\.. hlhlngton,

that the case be “@“‘ subject of a diplomatit claih,
< ) I have the honour to be,Excellenc
> & ; YouF obedient setvant,
: (sgd.) :.‘tqu.nor 8M1 TH. L.
¥ rgpw COnnul. Vool

LN T X »
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COPY.

C.Min.4/1/1/1/111/124.

18t Auzust, 1938,

Sir,
I am directed tu refer to your letter o.310
of the 9th July addressed to lis Excellency the Governor
on the subject of Mr. Charlee Cottar, in which you suggest
tha®-M¥. Cottar should be offered five per cent of the
gross revenue of the mine or mines concerned.

2. A Petition addressed to the Secretary of State
for the Colonies by Mr. Cottar has now been recelved,l
through his advodate, Mr. Malcomson, and, since the subjeet‘
of the Petition is a request for compensation, it will be
appreciated that a final reply to your letter cannot be
sent pending the receipt of the‘Secretary of State's
decision on the Petition.

3. I an to add that a copy of your letter under
referehce has been forwarded to the Secretary of State
to ether witg ¥r. Cottar's Petition.

1 have the honour to be,
Sir,

Your obedient servant,

A. de V. VADE.

The Amerigan Consul,

Wy

«‘xr;\'i . 1.2.:..'.
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square yards, but under thé old Ordinance they would
have been 774,400 square yards, a reduction of
174,400 square yards,”or a"di*trerence of between

4 and 1/5th thus being conﬁsoatory in character.
See Part III, Rule 13(1)(b), Mining Ozﬂinance,l"’SS‘i g

Gy
s i -

f

The answer to this is:- :
Under the 1925 Ordinance, 4
mineral clains could have covered .an area of 160 '
aores (774,400 square yards), vide section 34(d) of o
- the 1935 Ordinance, whereas, .nder the 1985

e - Ordinance, 15 claims would be required to cover the
Pt - \ .

\/"\
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same area (160’ acres) vide !/ining Regulations,1934,
Regulation 13(1)(b), but as there was no provision
lmﬁn‘ t§a m of chlms that could be pegged,
there was noﬂnng wmt Mr.Cottar from coveri
m“.m j"-"’7 {gx.zln.

Pamgmph 2 of the letter reads
as follows:= g )
"5. Mq il no Royalty on base
B metals in the 1925 Ordinance. Under section 12,
Ordinance, 1033, all minerals are liable to

royalties."

The answer to this is:-

This state.ent is inaccurate, as
all nierals, under both the urd. .ances .entioned,
are liable to royalties as and wnen prescribed
by the Governor in Council, vide section 105 of
the Kining Urdinance, 1925, and section 1. . the
Min.ng Urdirance, 1933, but in fact n. duya'ty

was prescribed under the 192! . rdinarce.

raragraph § of the letter reads

as follows:-

"3, tule 42 of the Adning .rdinance,
19383, reuires ap:licant to show su’ficient
capital, whereas there is nothin in the 1v8s
Urdinance te that effect,”

Yy Wiy
: A N o o . m“’bvio\’- }
5 raw™ T, Y Y | ﬁ |
y % i -~ This lmi. regards y
S i e " N ‘
‘ e
g “Paragraph 4 or the letter réads
as followsi=
« .



"4, According to section 44 of the
kining Ordinance, 1953, duration of lease is to be
for five but not more than 21 years nc_oording as
the Governmor may think proper. In the 1925
Ordinance the term is 10 yea;'s at the least",

Tr: answer to this is:-

This statement is inaccurate.

Under section 52 of the 125
urdinance, & lease shall be for a term not
exceeding ten years and snall provide for renewal
for further poriods o ten years each upon proof i
by the lessee of coupliance with the terus and
condi ions o: tnhe lease, but an rer cwal so granted
will be subject entirely tu the law existing at the
date o renewal,

Under the 1 30 . rdiaance,
sections .4 and 45, a lease nay be ;Tu ted ror not
less .than five or more than .1 years, as lhe€
Governor may think proper, anl 1ay be renewed for
“.rther periods ,f ¢l years each upun L ¢ :ondd tions
w.ich are then generally ap licable to new leases.
A longer lease coul ., therefore, be obtained under
the 1935 Urdinance.

raragraph 5 of the letter

reads as Tollows:~ -

"5, Compensation is allowed umdem,
sectiop 67 of the Mining Ordinance, 1985, but has

not been offered to Cottar.” ny’ g ‘~




. <s¥ining 6rdinance, and to insist that Cottar should

Government have ‘r;st bolpnlqor?ly acquired any
land nllegod‘;held by Cottdr, and furthermore,
Mr.Cottar maintains that he never came under the
1935 Ordinance. T .'f-, T

L M
i fif

pParagraph € of the letter reads
as follows:-

"g, Any right or title granted under
the kining Ordinance, 1825, is reserved in the 1933

register subject to the rules under the Mining
Opdinance, 1933, 1s to confiscate certain of his
rights.,"

The answer tc this is:-

This i: the crux of the whole

situatien; 17 ..r..alcomson is correct in tiis
~c-‘ntem.iun Kr,.ottar has a case, if he is incorrect
Jr.cottar has no case. fhe (ining ' rdinance, 1U33,
case into operatlon on the ¢th February, luvd4, and
under section 10% it is provided that any right or
title granted under the dining Urdinance, 1925, may
continue to be of full force and eftect as prescri-
bed by that urdinance until the 5th February, 1035,
While it is quite clear that by this section it

was intended to extinguish amy rights granted under
the 1925 Ordinance if the holder thereof did not
register under the 1835 Ordinance it is arguable

if the rights are, in fact, extinguished thereby
ﬂt is Jug possfblc that having regard to the
nd’!mt if tm Legislature proposes (o extinguish
rights it alwuld do so in clear aul uneguivocal

language a Court.might hold that the clainms held
under the 1985 Ordinance were not in fact

whamget L«
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) In the plaint which was before :
the Court this boinmpeciﬁﬁ‘c.&lly mised
ms for that reason that we Apﬁlled tu han
it struck Sut as it was impo.;sible to draw a

defence until we knew cn what frounds .r,Cottar

- based his claim,

Paragraph 7 of the letter
reads as follows:-~

"7 The ovmership of a clax confers
the preferential right to an export pemit and a
lease was only refused under the 1925 Ordinence

" because the Survey Department had not surveyed the

district, in fact, Cottar opened it up by a road,"

The answer to this is:-

The statements in this paragraph
are incorrect. Under section 38(a) of the dﬁ\@_ng
Ordinance, 1925, the ownership of ir.Cottar's =
mineral claims only conferred the preferential
right to a mining lcase, and conferred no right to
an export permit, but by the amending urdinance of
the same year (No,XIV of 1985, section 8) the
Commissic er of iines could rermit export from a

claim,

The Director of Jurveys confims
that there was no reason why the area of the mining
claims could not have been surveyed by a .icensed
.and Surveyor for lease purposes when C.itar was
requested to get a survey made. lr. ottar refused
!hg otfer of the usual lease under the . “ining

~ - ne ’: 1?20/ mm”nw that, although
Gwmt a not consider the 1sm of a lease
upon ﬁe terns indicated by ulrm an

”'Q" 3 s‘ L A



application for a lease under the 1925 Urdinance,
L on the usual terms cauld still be applied for, and

Cottar'helds have besn A¥r11104,Vihe Combsstosor |

of Mines forbade him te re-enter on his ﬁm'eﬂy
and further granted an Exclusive “rospectin;
Licence to Lime, Ltd., who so far rrom ioing any
prospecting have simply jumped _ottar's :ine under
the cloak qQf this .xclusive Prospectin; L1 ence

y e and for w.ich purpese 4% was ot intended”.

The answer . |
The correctnci; th. lﬁm‘
in the nm part of this paragreph is aot wuml.
The Comaissiomer of iines, in «ctober, lm«,ww
Cottar's olaims had lapsed) did write o Cottar
" (1n reply to a letter from hia in wiich he (lottar)

A
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1nt1uted that he W o do further dovelomnt
work on the aln%’ pinting out to hia the
provisions of sestien 6 of the Mining Ordinance,
1935, which prescribes a penalty for prospecting

or mining contrary to the provisions of that

Ordinance.

Paragraph 10 of the letter reads
as follows:-
"10, The claims were {irst la<en up
in 1922".

The answer to tuls is:-

Two claii.s were tazen up .n luiZ,
and two more in Junuary, 1925, and all ‘our -lal s

were amalganated in February, lutd,

2y As requested, I append rur Your
Excellency's approval u draft reply to the ancrican
Consul which it is suggested should be sent by
Your kxcellency's ‘rivate secretary., Thi. drart
reply has been prepared by the Hou. .cting
Attorney Genersl.

“ﬁr.

Rermu Your lom gm ﬂ ApAl. W o 8,
4#2 )y' m.a Excellency
to lnf'om you tm l‘% ¥ peruséd the

enclo‘nre to your letter unde. erence and thati:

Q
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ENT
after full consideration of the points raised
therein he regrets that he is unable to accede to
your representations on lir,Cottar's behalf,

I havc the honour to be,
N : Sir,

3 : Your obedient servant,

"UIVATE 5-CRETARY. "

-

N, Tjnul.
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(Not available st time of transfer)
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