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I sttach & minute dealing in detall w*th
the Land Trust Bill sent home by the Governor. in
_Bo.2l. ‘This minut h&ﬂ§§5§§zﬂiecsaed carefully .
with Mr. Alleu and the minute embodies the agreed

results of our deLiberations. The paper h&s begn-

held up & 'che time taken in deeling with Lord
~

011vier g:.motion.in the House of Lords l&bt waek.
The minute daals‘with the Biil in (21) under

_the hsed of each pqrtioular section, sand it is so

- srranged that minutes can be added in regard to

N 8aoh pertiocular section beneath what- I have written
in my memoranaum. I suggest thet in order to avoid
orogs references on points of detell, it would be
simpler if subsequeht minutes could be edded to
the memorendum under the appropriate sections.

As regards ﬁo.EB, I don't think any furtaer

enawer to the"Parliambutazy Question need now be

Fet
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A8 régards (24),”

reference to my minute that there are many

Draftu }%\L&: o

publication of the Dreft Bill-

form vk} certeinly raise hostile Parlia.mentary

eriticism in thig country, eveu if ig does not

arousge ger=iong apprehension among- che nauives

"
.in ¥enya, I s)mu].ﬂ%o:e g8y that it iy

MOSt undeBEFsble for it to be published :Ln ita

rresent form, but as the roints raised require

very close aid careful tongideration by the
Secretary 0 3tute himself, it seems desirsble
to sen

¥When the reply hug gons,

the papers could be

racirauluted ror flrcher consid%&?‘gi'bn. : -
MA/W
. DA -
- A /1 . s 1y, { : /
/Jduf‘% 1&,[3 o all
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it will be ssen from

very importsnt questions raised by the Proposed
4 thut emendment both of principle
% IM'(L

ail veeEEhd probubly be required.,, The

in its present

'1 interim reply Lo the Governor's t;elegrum.
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At the meeting with Mr. Ormsby-3ore
~ yeaterdey it was arrenged that he should .send &
"Private and Pereona.l" ‘telegram vo Sir E.Grigg
to reach ‘Heirobi on the 1atter's return there o™ V'“
the- 22nd of Deoember in ordgr to warn him of- our

gene:al ,attitude towards the terms of nhe:-matme

Land Trust Bill. - 1 send on draft herewith,i‘orn-'*‘*--

‘this pqrbose».
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On the Nile, ) _ C‘

30th Decqmber141927.

@

The Right Hon.W, Ormsby-Gore, M,P. s

Dear Ormsby-Gors, -

I have thought a good dsal about what you tolda
me before I started about the Kenya propos&l for Lana
~Trust Boards. I agree with you that the proposed safe-
guarde are lnadequate, and the introduction of a political~
element into the boarus seems to me a move ip - exactly the
opposite direction to that which should be foliowed.

I have not at present the least idea of the concluslone

at whieh the commission colleculer?kgﬁs%y1nd1v1dually wlll
arrive 1n the end, But with- the-1ight which I have at
present the question of land séems to le fundamental in
regard to the mattsrs on which the commission hag to re-

- paort. Unless some Jeane can be found ot protectlng ade—

quately Native 1nterests in land, mere politiecal saresuards

L]

will be hardly worth the paper on _Whiech they are urittsn._

If a wrong step were taken in Kenye in resard to the land

and .8n undeeirable precedent set up, 1t might make impos-
8ible/




2. .
ST
8ibke anything like an agreed aolutlon of the queetions o
on which the commission has to report. I earneatly hope _ R
e

that no 1rrevocable action maey be taken in regard to the.

Kenya propoa;ls before the commission gets bgck;fﬁy%gh . }? ’
might have the effect of making the pr@blem-és-a whole more'
difficult. The dlvergenééz of view are so wide that~aﬁy- oo
thing like general mgreement regarding East Agrican pollcy
seems out of reach. But a genulnely national poligy lnrs
regard to East Africa 18 so desirable that 1t would be a-

plty to do anything which mlght 1mper11 the- slender chances

i

of asreement that exi saying,this 1 am expreseing-
only my personal- ¥iay, sinceiI have not 80 far had ﬁn oppor- :

tunity of dlscuseing the matter with any of my colleegues,

I am R

Yours very_ slncerely, - -

/QA. ﬁa/\qﬂ_ﬂ A’
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20133/27.
TBLEGRAK from tho Becretary of Bta.te for the Colontes N
to the Governor of Kenya, -

{Sent, 2,45 p.m., 9¢n January, 1928),

-

éth January,
Private and Pereonal. ) B - -
Your telegram EM'.h December Although Chief amendmentu
considered necespary have been indicated in my telegram
of 30th Ddoember I think it mu be better if Fou await
arrival of despatoh pent by mefl of 20th Decembar before
prooeeding further. In the meantime you w1 oo doubt.

conasider action to be taken oh amendments propoﬁe .
§n telegrm and oconsult me where you conside!-ﬁrea\gnary

.

e




@_' Mr. B. J. Harding.
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35

8ir C. Strachey.

Sir J. Shuckbiiigh,

- Si‘r G‘ Grindle.
Sir C. Da‘uis
g e,
W 2t Orinsby-Gors [w}] iaf-

Lord Dovat.

AMr Auuxry. -
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10133/27 : :
49; N

The Under Segretary of State for the

Colonies pFesente his compliments to the Colonial
Segretary of ¥enys and is direoted to request that -
the f’ollowing corrections may be made in the Sacretary
of State's dgspatch No.1054 of the 29th Decemher 1927 |
relating to the Netive Land Trust Bill:- i
Line 6:- represented‘ should be aid'.eted ‘

L. emea

',VW

to °presorikad®.
Line 12:« "8ection 5° ‘gkbuld be altered to
®Saction 6?7

DOUNING STREET.
Janusary, 1928. -




Mrr
Mr. E. J. I{g,rding.

Sir C. Straghey.

Sir 3\ Shlkburgh,

87 G. Grindle.
Sir . Davis,
SiF 5. Wilson_

Mr. Or:zwl;j/-Go;‘e,

Lord Lovat.

My 4 ma‘ry;




10133/27,

© TELEGRAM from the Secretary of State for the Colonies to the

Governor of Kenya,

(Sent. 1,20 pum., z0tn Decetiber, 1927).
- - e

My telegram l4th December Native Land Trust Bill, 1 have dealt

with the matter fully in my despatch No.1064 of the 29th December

but following,ie pummary of chief amendments which I consider to~'7
be necessary, - "

Sectioh 3. Fofr remsons eéxplained in my deapatch I do not. consider

that European Elected Members of Council as such should be appointed

to Centrel Boerd and I am of opinion that Unofficial Members of = 7

Central Board should be selected to _represent mative interests as

was agreed in your discuseion with Secretary of

ate 30th Jun’e"' ' /\

and there should be.no such limitation of - ‘rnor's field of

seleetion by nomination as contained Ined41], Question whether

any special provision ehould be 1eid ‘dowmn to gecure that particuler

native interests w111 be, effectively represented on Board is matter .

for consideration and shouldfbe di scussed -with Chief Native ’

Commiseioner whose views should be reported %o the Secre
"Section 5.

tary of Stete.
If-pompible proviaion shoumd be made for repreeentativea of
' Local Netive Councile to be made permament members of Local Boerds.

1 leave it to you and your advisers to coneider and report whether
further statutory provision should be mede- to seoure that remaining
Unofficial representatives on Board are aqceptable to local native
opinion and in this case also I consider it undesirable ,that local
European Elected Members of Coundoil as such should be appointed.
Section ¥ It should be nade clear that mare fadt that iribe wiil
ireoeive revenues from lease or lroenee aheuld,not in itself he

Ay )

o . Coe - 4
Soun « : - . I¥.

regarded

.




regarded as conferring a benefit which jus\tifiea grant., There

should beg in a&dition a special benefit as indicated in Chief )
@Iative Commissioner's letter 19th J'anua.ry last,

Seotion "8, It should beaprovided that land leased is not likely"

to be wa.nf,ed for requirements of and in pa.rtioular for cultivation

by tribe any time during ourrency of l€ase and cases in-which e

- . 4

proposed grant. :I.s objected to by na,tives concerned should be

referred to Secretary of Sta’cg for decision beforer grant ie made. ) -

Provision should gleo be ms.d:e that there should be specific notice™-

_to natizes concerned of proposal t6 grant lease or 1izence -
ses on ‘section 16, - Interests of nativea will dte:;and specia_l caution
in matter of gre.nt of licences to ta.ke bimber or common minerals - __‘;
and I considdp tha.t ealb_phould be definitely excluded flfom deaq;:l.p- i B
tign of common minerals.

Section 9. Provision should be 1ncluded to effeot that a.liene.ted .
land will revert wh;en purpoae of lease ha&ﬁﬂ#‘éldﬁplished even if. W
term of lease not expired and aleo to-effect that’ leases. for specia.l .
purpases shall be transferable only with consent of Central Board

and with same l:l.mi?.ation of purpose. The ’words Yafter special

enquiny“ should be 1nserted after “oertify" in proviso to Section 9(2).~
Bection 16. Apart from Gazette Notice it ehould be p’resc’ﬁbea tha‘tv

" specld)l notice ahould be gtvan to natives concerned of proposed

. 'exclusion and that if objection rai ggd by f;hem and not adm:l.tted by
Central Bo_g,rd matter should be referred to Secretary of State for
decision, You should consider whether Bill should net provide for
addition to reserve if areas subtracted for i)ublic., purposes on any
one accaeion exoeeds partioular limit say 200 aores. In this connec-
tion see Bection 57 of Crown La,nds Ordinaghce, 1I.reserve my opinion

on question of fownshipa in na.t:l.ve ‘reserves which does not need

immediate attention, - - *




tﬁat water shall not be teken away from the use of the natives
- without 'a certificate from the Chief Native Commissioner that-it is
not, snd 1s not likely to be, wanted by them, end as regards

‘ exclusion of lend in coﬁne:ﬁon with resérvoira, I conaider tﬁatﬁif RGN
netives are pre.jud:l.ced by lose ‘of land its exclugian nme‘c be

conditional on-ite heing poeslble to compensate 'by en ﬂqui.;m.lent areg.

Section 21. Provision should be ma.de for rulea to be subject to

disallowance by His Majesty ‘and-for publicatioen in Gazette. Also

all rules undet” ubuSection ;(b)‘_.shoul,d be submitted to the ~
Secretary of kgrtate in draft béi‘o.re promuilga’tion-.‘ In my despatch
I have stated that subject to 1n§orpbra£i'on in Bill of these and
other emendmenis indiceted in my despatch there will be-no ob;] eﬂcti-tm.

to publication in Gazette but that it should be méde ciea.r "tha% T~
measure will still be subject to consideration by Secrets.ry of

Stateé on his return to Longdon, -and that it will“'no‘c Ye :l.ntnoduced ' o

until he is personally satisﬁ.ed that £he position of the nativea

and their laends is adeque.tely secured‘

e
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A8 sir . Shuckbug. _ My telegram 1dth December
"T;l = sir @, Gridle.. - - o ‘ . -
5. . . T : < . Native Land Truet Bill I"hsve dealt
i -, .. 8ir. 0. Davis. . - L. . =~ b - R

Sir 8. ion. #ith the matter fully in my despateh:

"~ Mr. Orsly:Gore. ’ - é - oo
. Lord Lowat. C No.1G4 of the 29th December but =
Mr Amcw c o . : ) = o ' - -
o T —fo;_lw_zing i,s_sm’r‘:he.ry of chief aiﬂ’end

DRAPT. w5 7 . -

Govv Naipbi. T s »sa’ryA.)

- - . §:ectidﬁ 3. Gendped-Boerd For.

" “Yeusgns ex

do not cofEdusr that.ﬁi‘zropea;n‘” j’“
S e Elected Members of Council __ag»suc‘h
. N . - -4 -

fhould be a,pptnnted to Boa.r(f and I a.li

R

- . _of opmmn thit Unofficial Members

- WWWW‘“ , of Central Board. shouid be selected

\

M

A ’ D to represent native int d :
: ? represent native interests an ]
S48 ‘ba/‘}w‘ ‘ - ‘

there should be no such limitation

o&ﬁﬁdne_rhor‘s field of éeité&'tion by




provision should be laid down to secure
trzt particular native interests will be

erloctively represented on Board is matter

ivr cvnsideration and sihould be discussed with
Iniel Wative Commiszioner whose .views should

ve reported to the S. of §.

‘Section 5. L&a&-liw .If pos-sibleA provi- -
sion shoulﬁ ve made for representatives of

Loval Native Councils to bte made permanent

nevtere of Local Bards.  I.leave it to you

tnd your advisers to consider amit réport
' e

hrolier furtner statutory provisiong should

8 thw® Lo decure tnat remaining Unofficial : T

fepress.iatives on board are acceptable to - " T ; ’ :

~al native vpiaion-and in this case also
R Lo - R
I comslaer it /uesireuble that local Buropean

g.ected Kentere ,f( Council as such‘sh‘ould be’

appeirnted.

Jection 7 It should iLe made clear that mere

wrat tribe will receive revenues from ¢

« . )

,
. lsase, o




~ 3 o

lease or licence should not in itself b;
r—ega.rded as comferring erbensfit which .

Justifies grant. - There should be in
addition,a, special-benefit as indicated

in Chief Native Commlsalqperma letter ' )

19th Jantary last. -

Sectlon & It ahould be provided. "t

e

land lease_d"ﬁ"mﬂot lilg:ely to be"wanted - -

forrequlrementa ‘of ‘and in partlcﬂi’ar forA

cult:wation by trlbe any tlme d\urmg

lem -and cases-in whlch pm—

poea%g,rant m obJectecL to by natives’

concerned should be referred to S. of §.

for decmlon before grant is made. Pro-

vmlon \should also be made that there

should bq gpegifi‘c nc;-t.-i;:e-to natives con-

cerned of proposal to grant lease or
See i Seclion 46
licence/( Interests of nat1vea will de-

mend speciel caution in matter of grant

of licencedto teke timber or common

» o

.. minerals, afid I consider that salt.shsd
> ) T B [? . N
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of common minerals.

Seciion 9 Provision should be included
& i

LTl

to effect tnat alienated lend=WiTl revert

when ourposs of lease has been accom-

plistied sven if pﬁ&of lease not expired

[

aad also to effect tuat leases for special

<SR
purposes suall be transferable only with

RS

- 2
ceasent of Central board and with 8 gme
llmltation of purpose.  The words "after
epecial eaquiry” should be inserted after

2
"certify" i:. proviso to Section 9.

dection 1€ Apart “rom Gazelte Notice

< freacribed Bat
e ©:0lia be proviedon—~er spacial
-//(AlJi/jwt‘,.

0L 'e/fo natives concerned of proposed
|

pusion nia that 1f objection rajeed
Ly toen g got awsitted vy Centrarl Board
Taller .oy .z ve referred ww 8. of S, for
decisiu.. ousioulu aen coneider

waetlosr Bill soouls not proviae for addi-

tion to rererve .o a:ems suntracted for

public purposes on any one occasion excesds.

v

particular

particular limitg say 200 acres. In

5

. &
this connection see Section 96 of

Crown Lands Ordinance. 1 reserve my

£

opinion on questign of townships in "
netive reserves which,"does,,gp_t a-He-e
for immedidte attention. = _ - v

Section 17. On this and also-bn. Seew

tion 16 it ¥Hould be Iaid down that

. water shall not b taken away flioms.ﬁher‘fj

use of the natives witholt a certifi-

cate f’_rom' the-\;shi_‘e_f Native Commiss ionar

i

t is not,and is not kikely to bo,

that i
mt 1

wanted by ,them, and &s regards exclu-
sion of landg fo-xz reservoirs ,/:onsi’&er

~that if natives e_.re prejudiced by loss

of land its exclusisH must be condi-

tional on its being possible to compen-

sate by an equivalent area.

Section 21. Provision should be made

for rules to be subject to disallowance




Uazette.  Also all rules under sub-Section %fﬁg{ig)

¢hould be submitted to the S. of §. in draft - e
beiore promiigation.  Ia my asspatch | have ® _
. a Al A ¥ B ’ - ") E
glotes Laal gavject Lo incorporation/of nedbe— e
M{ q‘;”z‘u{g,? A‘Z/’W = - R
A ameuqmentg/ln s&%i there will be no ob- ER

ceetion to publication in Gazette, but that it

srould e mace clsar that measure will still -

ce ©utlect to :onnideration by S. of S. on his

relurs Lo nondoa, edu that it will not oe intro- =

Sows ntil one is personally satisfied that

L8 pusitllon of tne natives ~nd

caeyaztely eecarsd.
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should be submitted to the S: of S. in draft ) 7

before promulgation. In my despdtbhulsheve ®
SRS - -
s ite ¥4
stated tnut sauject to incorperatioryof neaes— : '
A Ciatty g ) fattd
;;_y wneuuments[ in m—}‘i there will be no ob-

jection to publication in Gazette, but tnat it

should ve mave clear that measure will still s
# T A

te subject to comnideration 'gy S. of S. on his

returs o Lodon, wad that it will rot te intro-
duted aotil ne s persouallv satisfisd trat
tae pusition of tue nutives zad tneir lands

ie zuegiztely secured, -

R ™




< UEVEGRL fRnm the Tovirnor of Tenye tc ihe N

LT 224
1

Secretary of ftote for the lolonieg.

> Dated 24¢ Veeomm o, LU, e e

I'SW Yafew and

2t n Tecemter., Tour L

N{Qp/‘t of 2Nl Tecembher f'ative and_acusl Tille 1
partizularly r’c‘“rr to 1“Lrodum= uhe 'fa’Li\?é Jand.

e thet you o

3

. Trust P11 10 Lepch -aud hops uneref

~will tels rodt apdrioests yom propore. I wil¥ o

enf'eavour ] Aa;cure,aC" ‘JJ‘."‘HCC ot a. our views

. in order that.the T1ill way

1 u«m—'l Fu?

- arsupenteic o

vour side will nct umereﬂtmaf he iranria aLer

of getting the Till-threuth in for~ which comsa:

" the -"e‘ﬂﬁr‘a‘ c.o;‘sm of moderate Rurcpenn a‘plnlon

" in lke Colomy.  Failine thet-rio -safeuers. dan

lagh,
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TELEGRAM from the Secretary of State for the -
Golenies to the Governor of Kenya.
Sent 1,20 p.m.”22nd ‘Pecember, 1927,

Private and Pernonal. .

1 am very mucn,diaappoi};ﬁed with the
provisions of the Native hand Trust Bill. ‘The
proposed Boards do not seer}s nixfficiently rapresenta’oive

loopholaa in- the’pope‘x‘a.ﬁ:%nvelﬂill. lgﬁsﬁ?zaeﬂ fom
I could not possibly dofend it insbhe face of publie—
opinion in this country. 1 am-also very uneasy as

to the propoeed campositi of the- varioua bodies and
~patﬁicnlarly tha Ly O usion of Elenf.ed
wembers. T ‘ot th. the _ygntt,er ‘in
detail in a despatoh whith should go shortly affer
Christmes and mein. pointu of mhiuh will be. .taIeg-rapheéf
officially but in viey of démire you have expressed

in: prosent form 1 have
 lat you know: at onte o
th B{11,, anid make it clear
illiﬁe necessary before
tion.




My, E. {.\].Iurding.

Sir.C._Stragliey.

Sir'J. ‘Shuckburgli.

Sir G. Grindle, )

Sir C. Davis, . Z . . ‘

+W %‘ﬂ 57 . . Private snd Personal.

W it Mr, OMSD‘/.GOM% 21 ;2 27 . . N .

Lord Lovat. ~

. Amery, - e

Dﬁ.ii:;T..?éi;?gEﬁ;'

: r Governor, Nairobi o

- Provigions of tho-Bill._-In ifs present

form ‘I could ‘not poea:.bly defend 11',

_,ﬁﬁM .

publie opinion in this Acountry. .

desire you héve_expressed for early

publicetion gf Bill in present form I
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2, 7 Desenbor, 1927.
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1 hove tho honaur to aokmwlodga;;&ho_:@o’ipt
of your despaton Hoe?09 of tho B’Eat,koj Ootober, enotootny
copdas of a Bill whioh hus boen pr

apared o sof wa
dotivo Land Trost jn Kenyos | LEZrat that 4t heg not. 1
beon paseible for me to give the early -can's‘a'nt to pubnom-‘ j
Hen of tho BiLl in the Gasette for whfah. fin hovo- aoked
but the Bf13-48 of ouch Sndsmenter mportasoe in tbo
rolation to tho duty of pieaéw}?ﬁor i nétiveq e
full use sud enjoymont of thejy landp, @8 to meke it

negessory for me to give careful cdneidofq{.ian to 4t in

srder to satlofy oyeelf that it eiyy fultil that objost. %
2+ You will have slready letrnd by the telogram

ebich 1 am sending whot are thy ohlef smendzente that~1°
sonmider to be necoacary,

10 this despatoh 1 ast out in-
Zoro detadl tho alterationg shich 1 havo in giop,
to their incorporation §n the Bill, I chall have no
objeotion to ite being pebliched in tho Gazotho, byt it
ehould be made clear that the meppure will etill be
subjecdto gonsideration by Hr.Awary on hie roburn to
Londen, md that it vill oot be inix‘_gdt_xpp’_ﬁ in tha

Loglalavive Councdl untid.le is p@tﬁbnnfly aguaﬂad that,
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the pooition of the natives and their lands jo
edequatdly gooured, )

8« tho patbor vas dieoussed betsosn you and wr,
mury on the 30th sf Jopo last, vhen it vag genprally
agresd ’ . -

(1) ‘dhat *thore. ohonid bo o Central Zoard with -
tho Govemor as Ghsimen to deal ¥ith mabters of comuon
intoroat mmnd ayah satbers uo the Govemor conoidors
Lhi | pi;éj‘)itr_lfy be referreg .!oib; ae-well as mzstere
rq.raifred_fo it by the Lookl Bostde. It wag uuggoapéd
that, besiden tha Governor, the Contval Doard might
conaiat of apo officlal-and ono unofficial mombor from
e20h Local Board, ; '

“thore o4y bo five Loonl Hoardo, The
compoof tion. az_,g:ge_g&ea o the Pr@g@fﬁﬁgﬁhéhnar a0

.Ahaimm"tﬁé;ﬁéhn oith casting ‘g,’\o only}y gno offioisl -

t6
Gad teo or three unoffiofalo reprosonting the interestes

of the metiygp®, )

-+ (2) b the Fightn of aoquiring bond within the
r;ma;'veu for_oorbtiin kpﬁsuo and privdte purposes nhould
bo gonerglly on the liu_eamdtcataﬁ 4D the thief hatiyo -
commfeeionar s lotter oF- the isgm of Jamary 1927,

" 4¢ on the firer paiug'.' 1 obivsrve from the draft
BILL thet 4¢ s proponed, wnile oaintaining the prinniple
of equal nisshoro of offioiol and wofficial membors, that
the dattor chould bo nofndy drewn from the uropean
Flested iiémb‘are of the l.sg,ldiﬁt_dva Coutiofls I havo no
daubt:tiiat dnimany nases the precost Tlected Bosbors wosuld
be pereonally well qualified s uphold nitive intercote,
but;~tin. thedr first duty 1o esosiorlly to the Ruropesn
e E ’ : o?\;nufﬁ.i-tnente




,,g.._s

-aonotituents whom thoy represent, the natives could

nardly vegard thes o ex sffiols representing tho astive
intereod 1o landy or o qualified to speck 1o tals:

matter on tho nativo dehalf,  Iumay vel) bo that ip

the futuro Blectione in bthe Suropeon ounstitusmcies in- .
honys esy fura ob politiosl issuep ochich divide

iuropesno, and suoceso in euch eleotions m§§ not
neoeosb¥ily qualify inuividusle to oxeruise respensiblo
dutden rogarditg land quesbiono fu tho sative rosorves.
ioresvar ﬁmr prosent propoosl “ie-not copporsed by the
verme in shich tho riocundion with LT 4mery wap tec_orded.'-'}
It is tyus that, 8o far o tho Cential Board ie-voncaraad,
tho dicousafon does not spoolfy the type of uoffidied

- momboy 0. be salevted from ourb agl: bus ag the
Aing J'gﬁ@i'&s

only muffieial- oh the lsosl ‘Boord rofafred to are
dososibed »o repra&s\nthq, the ﬁorantﬂ of the nauvaa,
1t sunt ba assumed that tho anofficidl masbier o be
appp@hed grom “each Loosl Board -wap uontmplnted =9 bolug
one who could bemgardui as rnprenmblng nu_ﬁvamtarosbsf
¥he B41) ehould, thorefors, proviide tust unofficisl
memhn_ra of the Jentral Boani chould bo seleoted- to -
rapreuent. native interonis, and thero chould be ho such
linitotion on the GoVernsr's fiold of eslection by
nomination o9 ic contained in é.ho oraft Bills ¥®hether
any opscicl provicion should Lo lajd down in tio BA)L

to cecurs that parliculsr astive fnberests will be
effactivﬁy roprosentod on the Board is, hosover, s mebter
i for conolderntion, and I wonld guggest thet you echould
ﬁaouna with the \.msf Hative ﬁnmienimar the extent to

prov:eicnn
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provicions of thic chavaotor in ordar te oatiofy antivo
é»iniqn in the .olony that tieip podat of vier will be
cdoguately Fepracented on tho Board. Io yoor voply |

oaould 0d glal to be informed of his v!nws in regard to
thsustunl prav!oioma hivh you depirve to incorporeﬁeo

Bs Ao rogarde the Local Boavda, the mothod of

asguving aative rapresenbation’war aot exprogely teken ap

in the dﬂouaglfm with the leerebory of stato, and you

do net d&al with this point {n your covering denpatoh.

“he queation- of rworl importanes in Ahis commestion i

vaothor 1t would not b vesetble for reprosentatives of ==
the Laeal xaf;;:.;ve sodneils S0 bo made permanen$ membere
of the Local Boarde.  In cusoe whore smdir o Bourd domlt b
vith thoe land of mpre then one comﬂunttx such a provisfer
mli;ht ba imprﬁattaable, tat nnte—fr‘t{!i"“paragraph 18 of

A¥ hobort Uoryadents desputch 2BERE of the oth of . ammry
1524 thot, when he nupented ihia appointnent of Miviaory
Boardo, & \‘.hnu.g,hk thet azong the membera ef &hé Boarde -
ohonid be ”rmﬂh rwbiwe taprousniatives e the L.ov«:rm&ant.
mtghb uppolnt. vho should, if }mnﬂﬂg\o bo manbiers of the

*oonl_ iistdve Couwnoil®. The Govamnent. of Aonya doan not
soam, in the pasy, to hpve roghndad the sppsintiicat of
such-native reprosmntatives ae impraet.ioable. and 1
consider that, if poesible, proviaton ahm‘.zld be mnde for
sugh appolntsontn to be saje. Yhethar uny furtiber
otobutory provisien chould be made to secure that the.
rosstuing tmotﬂciml reumeenam‘.ima on the Board ore
socoptable to lacal natf ve opiaion,m maad lesve it to you
apd your-udviders to nmmmsr apd. rnporf. t,a mo, tat in

Bl
w-‘*— -
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this sao0 alws 1 conoidor 4t umdesirabla thet the Jecal )
furopoon Bleeted vombers of @m;_x‘mn‘as suah should be
uppointed to o Looel Boawd, !. wouid gg&in_{gmp_}mnizo

=

Ao

oy polnt that- the w1 ented Uombers roprevapt Duropoay
Gonstituenofee demargatod ﬂth‘n»view to tho repru{mt;i-
tion of Buropnans ruthoy thoz the uotive reserves vhigh=—=
1te alongoide or fn the naighbourhood of ihoir --
oonsbitusaot as, T vonetder FurheF thab the -hat.ige o
Erust boarde provide en excelient opportunity ofhrlnétgg; .
1ato pablio vorviwe Individusl Buropesns sho hure not,
Bitherto- takan en active parg in Buropean politioo o,
Le Celany, ' o - .
S In vier of the (mg,ﬁaﬁdgoal f;:woa‘.lfdd !;lﬂab ofl}
sy be conatdtuted ¢ might, ;é:g dectralile to emend
eatiion B (44) sy as t allew the Ohiof Hutbive B
Gommt egionor ta nominate a dqpugy to rapracent hin on
such a Board, v _ '
o Clews £ (1) ostbd cotde for the oo of the
. nstives tho ares saretted op tho doth of"ﬁatﬁbei.l?zs.
Two modifications of areas oo 'gag_a_m.od‘ have vince been
wode in the cavs of the tispdd Doserve and the Heo '
Hegerva, The subsClause vill require amendment io order
bo cover thogo cunes, and obhers, if any othera cxiat,
by veferente to the Gagetto in vbich the alterziions
wore mades
84 O Clauns € the quostion oricch ag tg the )
clrousetances fu wnich. the Erant of a losos or liaenge of
o 7and in o reserve €40 be regarded oa yzmizotal to the
LT A o ' o v o ootive
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astivo tribo consernad, 1 an anxfons thay it
j chomdd be mede olear that the mere fact, fshat the t¥ibe
011l rocoive revengen from the £rsnt of the lowse or
Moamoo should not, tn fraeye, be Fogarded as

conferring an the trife o bonefie whioh jaat_ifian'r the - .
«¥O0t of the :svae py licence, _Teore rhauld, s
indioated iy krefisteell's latter of the 19&1. of January ]
11927, be, in addition, o opengnl benofit, for exasple,

by the astallabeent of treadn oy Inducbrios, by
rroviding e market fop nebiva prodyas, by providing

‘8 exceptional oppsriyng ty w ;t;i'm natives of Aearnlng
vagon nea::‘ their nm bomae, or, - in the cute of -

viesion etations) whare 8y contidsrable sention of the B
of the mteaion concefnod,

9. - -BYavve He thie ﬁlaﬁif&‘a;illr figy be éofmmod '

by the alteration which I boveFhisoatod §a Sleuge 7,
tut roud in coujucsion vigh olause 9 4t wj)) still be

2 condition that. ihe land, g whble, is ugt r:eu;zpied
" by nativen of ﬁhe t.ritgo congorned, I¢ 8hauld, 1 Lo

conaund tys dontrey the aptizitfes

voneider, alse be uroyiseq that the land to bo lvased.
" 19 not 1ikely ts be menuod fof ti;a requl ramacts -of and ig
pertioular for cultivating by the trife «f any time
i durfog the surreney sf the leage.
10+ 1 conetder that caces 1n whien the proposed
© 8rant of the lepse o lioenos 1o objeoted to by the
+ uativeo conoerned phould be roferred to the isorotary

of itete for hin Becision bofere the &rast in gudes
Tofe nocenedty will ardeo ust only where the natiye
‘ , Sommuni by

o :
e . -

Tz oo




di;munlsy or Counvil have themsolvec raieed obf cotion

to the grant, out slac where tho  hief HatTve Gomnisoloder
bao exprépeed Lie viev thot uetive upinion in the motter ~
cheuld be furthey ussrd, asd stepo hevs in eerecquenco’

been takon vo obbuin the vicws of the communitye

" 0pould be spooifio notive to the nebiyes concerned of =

Toe Bill should Further provide that there

 tu0 propescul to erant o 16530 or licenoe aver an orés

S

4

|

wivain e soewerye,
' lle  u8 regurde toe grab of liceaces to take
blutioror coswsn mineruls frem vhe native roverve, 1
soneddss buol whe 106614555 of e nabives will demand
copoelal ooubtinn in thie mabber, .ut ! do wot am,»geat }uay
wlboxstion of the Bill exorih *ih.&jg,hmider that Ba}b

" emonld be wefini bel, wea uudm trom Las sescription of

I common winerold,

|

ks Un.mr vestion § (i) (c) it should be pruvided
WL 1.3 ma&,w eb zaloh the vent 1o to be revised shall be
laid down in- ths tuleo to Yo wmde under the Crdinancos

13« 1 shall slue be @z}d if provizion cam be
‘mu}uﬂw in tais ciauws to the effest thab Hiiouhted
lmd will revert ip the Hosorve vhen the purpose fok which
!b hes besn lewses huk iven scoompliched aven if tho
i.um of uhe lewso uss nal espirad, and nise e the offeot
vish leasen for speciud purposes chell be tranaferable
only with the <onseut of vhe Gdntrol Loard mnd with the
cunv Limivabion of purpozas * & rotura of all .legses or
icenscos made under tho scotion should be made and
forearded




forvarded to the deoratary of state ammusllye

14, asotdon § (44) mhich {8 token from tho
legiolation relatdng to tho olionation of lond outoide
raaefuoa?-ia lil:aly to give rise to oritickem in tho
ense of land vhich §o situcted vithin o reservae 1

| cobeddor that it will be deeirable to udd the wordo

| "aftor special enquity® after the word “Gortify*. —

" 2B. GClouoe 16. The pover of oxoluoion of lend -
from the native resorie for publie purposes ig very

»ide, ond, while it would not ha pmn;uionbla for ald

oages to be roforsed to the Secretary of Stato for prior,
approml, I coneider that apert from bha ﬁ"t’“ Botise,

| thore chould, an undor Clause 8, be(mroseuted} thet,

specinl notice amgld bo given to tho_gatfvon qoncgm/ed
ot the. m'opoaad o:;sluoion muﬁﬁﬁsobjouum io teiaad |
{ by t.hem. and their obj sotten-ts not admxt.t.edby -the
Centyal Board tho mabtor should bo roferred to the
" scorebary of stobe for his deotaion.

- - In aeouunég/of tiso c.rmm Londe Ord{nonce it o
provided thot Af it ehall eppRar to tho ﬂovomor in
Counoil that the_ exarciaa of ‘any powar to exoludh lcmtla

- hua raduced the &res of the ‘Tesagve belov the aves
-required for the uoe or support of the membom of the
tribas for elitw it has bean veserved the bovernor chall
odd to tho roserve un arés egudvalent to the lond
azeludeds The Gentral Bosrd will obrionnly oot have the

. pover undor the bill to ugree to =n cxolusion from the
fegerve vhioh wonld have thé effoct rﬂ@',pi'tad %0 in that

' ) ' s&otion




seotion of the Crowup lendo Ordinmnce, but I chouwld ko

yoa %0 convideT whothor the Rilp sheuld npt provide for
|

a0 uddic.ion to the seserve if tho arean aubtrasted for

r
i

publio purporod on any ome acgaeish czcoada a parMculnr
i uwi by, asy of £00 oowes. . )
15, 4p regards 18 tHe you reter fn your

covaring danpaf.ch td the Heport of tho Looul Govammeut
Sommizaion, bub 1 sboorve that. the Uomnt. oion dealt wity
some d&i’ﬂéanca vith the mnsuon of townehips grouing
up-in sative Yeservon, amd axpmgaed the hépe that

the volution of the problus would auwerge ogb of the e
«rontien nf the Trapts The aolubion propased fa that
they should be trested ultimatoly in the oamo: voy so
tounstilpe in soutled urene, 1 faol Atmmgnssery o

e ey

reserve my spinion on thio quashe » shigb does not
' orise for fumediute 1ov atbentiows ‘

1%.  CGlause ﬁ. On thie, snd.alpg or Clauon 16,

' it should be ladd down thetiwater ahuil a0t bo token augy

from the uso of the pativon without o aortificato from the

' cidef Botive Gommiaeionor that i¢ to not, and is oot

rﬂ‘

likely to Lo, vanted byhhcmg ibe power of excluding land
for revervoire under Clsuss’ 16 (b) raises the question.
of-the land reguived for the collootion of vater and fta
clearance’ in order to provent confleminations Ihe
oxeroise of thie pover in sany oases might invalve o
loxge subtvaotion from the ures of 4 reserve, und 1 conafd &
that, if tho natives are projudiced by tho lero of the
l land, ite oxolysion fram the imnervo oust bo cond { tional

Ty 4t befng poesiblo to compenaate them by-em equivalont
“afos ofdud r . ‘




¢ rules to te submitited th the ducratery of .tate in

, rules wade under tho prosent Ordinance @ust oimilurly bo
 subjeot to dfoallowance by Hio kojosty, and proviston

18s <loueo 21. The power to mako ruloo under
seotion GO of the Crown Londs Grdinance 1916, fo oubjeot
to disallovance by His kojestye 1 em of opinjen tuat,

in the Urdinance should be mude to that ond. Pmﬂe!ofn» N
eioald uloo bo made for the publication of ) suleg
in tho uazette,. ’

Clasoe 21 (b) ko very wide in form, sad 1 shall
be glad Lo leam its presiee ioplicstions  in tuje
czoe I conoidor that it will be dosirable_é‘or the

draft before promulgatisne
19. In uiszee 21 (4 and §) the word qumnugb'
simuld,loc "exolueton® as p i‘{%
I have the P_on_our touba,
s,
Your moot obediént,

samble aervant,

o 9 g v, Sy

ST
iy

¢
T

EOVTPAS

R

a3

(for the Secratnry of Stata)
(Signed) . ORMS3Y GORE,
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i Bapkanleps 2/ /12,

by WQ 12.27
Ay, B HA‘tr(iiny. R s

__Sir C. Strachey.

Sir J. Shuckburgh. 1—1’—?*2’_—%
T . = ’

Sir G. Grindle.

Sir C. Davis. 8ir, .
ot _Sir 5, Waloe. 207227

. - e & - . . J -
+ Mr Unusb%(?vw/ﬁg 11"1 7 I have the honour to acknowledge

Lord Livval. ST e - -

Mr. dwiary . the recelpt of your despaich No.709 of

e . P -

corrI Lo the 31s% of Octoh_eAr, ‘encloding copies of

DRAFT. -

- ' L. e Bill whioh haa been prepared to set up -
/0 {bf a Natlve Land Trusf in Kenya. I‘regzzet N

that i has not been poseibl

or me Lo
give ine earlyv.»ch,gﬁegj io puba‘.icatior‘zaﬂﬁi‘ -

the Bill in the Gazeile for which you
X . -

‘have asked, but AX ig .of fundé.menta;
- A -

i importance in its relg}u-ibn to c:akdu..y
S : L
of preserving for the natives the fiil - |

- w2

use and enjoyment of their lande, and—it

wade &

dapg-hotn necessary for me %o give careful

- 2, You will have Egl;etfdy.\learnt

-

by the telegfem which I am

sending what

2
#

A
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urce ine chlef a:nendmen:a/necessary. In thie
~ -
despateh I ses oput in more dezall ihe

alerstiorna w.ioch I nave in view, Subject

c.e.r i-cerpogaticr ‘n the H1lt, I
ave no o.Ljection o 1% velng publisneg

PR -

whav

. tne Gazeiie, but it snould be made clear

4a49¢¢44¢,¢222

“ne memeure will B5111 be subject to OmaRLRASEOR- s
“r, Amery on nis re:urn o London, and _
‘mt 1t will vpt be iniroduced in the Legislative

ey 2i1 art.l ne is personally satisfied thabl the

/
/
N

soriti0m 0! tue natives is adeguately secured.

S The matier wae discussed.be€

v

, o~

T, wTeTy S0 e INthoof June last,

RS S

en 1 wuw cnerally agreed (1) *Bhere should
V/

a Te.tral Yoard wiin the Sovernor as ~*

Thair ur 45 ¢ witn mpiiers of common
intert ot zsd such ratiers as the Governor g
consliers Bl .13 properly be referred to it

el us -aliers rererred Lo it by




the Loecal Boards. i was suggeaied

that, béaides the Governor, the

Centra} Hoard might consist of one

offivial and one unofficial member
<

from each Local Boérd.

*There may be five lLocal Boards,

The composivion puggesied was the

Provincial Commiseionexr as Chairman -

(perhaps with casting vote only), one ‘{fv

official and i{we or three unofficiaie

répresenting the interesis of the .-

‘navivest,
fe: o

(2) Tha% the righte of apcquiring land

within the reserves for cerigin publie

and private purposés should be

generally on thg‘{inégkind;ééfeé‘in

the Chief Native Commissioner's letser




of the 19th of January,1927. @

4. On the firsi paini,

obeerve fr‘oirffﬂ‘&? B{11 that it is
proposed)while malnvaining <he principle
of equal numbers of ﬁfficial and ;{nofficial

Yembers, that the latier shmid be mainly, e
i

oy,
e

drawn from the European LEleci®&™ferbera

of ihte Legislative Council. I have

nio doubt that in many cases *he pregeni

Llected Memters wida be personally

vell gqualified to uphold native irnteresgts, ,__.::}g.:.

tuil, as tneir first duty ie necesgarily
P i
‘o :ne' consiltuents whom they represent,

ne ratlives could nardly regard ‘hem asg

€x olficlo repreesenting the native interest e ——

Jrm i e PITRAE ;
inotnnd, or we qualified 4o epeax in ‘ris " ,‘_'ﬂ//, ST A
— L A CAa i
m‘,) / ﬁLC//"‘ S oy
Talter on tre nutive Behalf, /Saeh—-e—ee—k&&m g St CMM
AT N el - s o
a -~ (2% : a “’7
Paly SV 4 -
. 5ot pAiTt
P e il Al
AT IS
1€, o Frests k
Jee wef~ 2k cenw av?,

Gt wf‘/? o p“‘w.p&f&é.

e was contemplated as being one who could - .

is not supported by the terms in which
the diacussiqn with Mr. Amery was
recorded. It ie true that, so far as = .

]

the Central Board is concerned, the

discussion does npt apecify the type.

W

of unofficial member- -to be selected~- ~

from each Local Board, but as the only

on the Local Board re'fergd; .

unofficials

to are described as répfesenting the

~,

interests of the natiﬁes, it must-
be aspumed that the unofficial member

to be appointed from each Local Boaxd

- -~

be regarded ds representing native

= . intereste. The Bill should, -therefore,
provide that unofficial membsrs of the

(n/uﬂ Bbard should be selected to represent

native interests; and there should be no '

8uch limitation on the Governgr's field
177 T danls e ;
of-selection as is contained in the Draft ¢




Bill. Whether any srecial provision

should be laid down in the Bill

thul particular native interests w
“is, however, a matter for :onsideration

and | would su cest that you should dis-

cuss with the Jhief Nat:ve .ommissdsner

MGl bkl | Lins -
‘L_ﬁsﬁlﬁes—ﬁé congiders it wecessary to incor-

porate any provisiane c¢f this character

in order to sutisfy native opinien in

tie Jolony that their point of view will

be xdesuatelr represented on the centnal

Bocard. T2 your reply I should te slad

to ta in'vraed 2f nis views in regard to

trhe aslaul crovisions wnilch vnu lacide to .
iniorrorate,

AB regards the lnzal hoards, tne

metrod ! osecuring native representation

2
®
o
)
o
©
>
o
v

ressly taken up in tre discussion

with tre Uecretary of Stiute, and you do not

deal

'

deal with this point in your covering
despatch. The question of most importance
in this ¢onnection is whether 1t would
not be possible for reprééentatives of

v <
the Local Native Councile to bé made -

permanent M@mbers of the Local Boards.

In cases where such a Board dealt with

the 1and of more than one community such

. ~2
a proviesion might be impracticable, but -

I note from paragraph 18 of Sir Robept

Toryndon's deégggggaﬂﬁfza‘of tﬁe'éth of

January, 185% that, when he Buggesated the
appointment of Adﬁisory Boards, he thoughfﬁ

-that among the/ﬂémbera of the Boards ehauid;

be "such natiﬁe representatives as the

Governmeﬁt*nﬂght~éppoint ﬁA; sgould, if
poseidble be yémbers of the local Native
Council"., The Government of Kenya does
not seem, in the past, to have regarded

the appointment of such native representa-
tives as impractioablg. and I conaidef that;
‘: 7 > 3 i =

S . R -,

. r ‘u
ssible,. provision shguld be made fox




such appointments to be made. Whether any -

further statutory provision should be made

representatives on the Board are acceptable to Lvt«t
native opinion, I must leave it to you and

youp advisers to consider and report to me,
=T 25D ~
but in this case also I consider it N
Tz

undssirable that the lodal Eurorpean i“lected -

Members of Jounci 1”\51:10111(1 be appninted to

P

/ U~
i NN 4 [ —wh;z ey P tnn]
@ Toval poard /as smh)) . % . ‘u'.vr—:;} p(LLM—LT.LKT/

Cteecrzd L xu‘twﬁv ’Y/"{{JM Bwrtfitiia o

fery i oA
€. In view of the number of local =»T% 4

NW O /iu//;(m:
Pater Fime. “l >
Thatine, TeAes
bie alogyile :(f;f

L — L ,
misght te desirable to amend Section 5 (ii) mwx@’(m;“; J
e e at & Q“Vi}’:
S HE W{‘

an %(W M(W/
Sty ot [0

boards wnhiocn will now be sonstituted it

B0 #5 o allow the Chief Native

Jommityinner te nominate a deputy to

perite “JL” .
et
repreze.t nim cn such a Hoard. Ccriit conns (/ﬁa ~—
st éLZE@J?T

/»w&/””“‘ = ey

7, Clauee 2(i) setie aside for the
use s t..e raviver the area gazeitved on the

30th of Octobter,2%56. Two modifications

of

.

of areas so gazevied have since bveen

made in the case of the Nandi Reeerve

and the Digo Reserve, The sub=Clauge =

T

will require amehidment in order o

- - EC SR

cover .these gases, and others, if any s e

bthe’?é exist, by reference %o the =

Ge.ze es in which ..hg elﬁere.viona were

oy

made, o ' T

8., On Clause 7 he queati’bn‘ -

-arises ap 4o the mcu.ma tances 1n/hiéli

the gran‘ of“‘a T ass or licenoe of land -

N '."V.?‘(‘iv - “-‘\ .
in a reserve can be regarded as beneficlal

to the native tribe ooncerned. . Iam -l

- . .
anxious that it should b& made olear {hat
¥ . -

' he mere fact.that the tribe will-

receive 'rev;e'nuea from the gz;a!;t of ihe
lease or ylicenoer should not, in ;tself,
be regard,ed as. conferring on the {ribve
a benefit which justifies the grant or

uhe lease or i 1cence. The're shmild, as
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addition, a special benefit, for example, by the . -

estavlisrment of trade or industries, by providing

a rarket for native produce, by p
exceptional opporiuniiy ‘o the natives of
carning wages near their own nomes, or, (in ihe

case of mivrion ciations) where any considerable
P> T
secvlon of the community desires the aciividie®
. e '
of the mission conceéerned.

9. Clause 8, This Clause will now

be governed by the alieration which I have

[k Do

indicated n Clause 7, but w3l /still be

- a condition

lessssy tnat the land, as s whole, is not being
borefietally occupled by natives of the iribe

concerned. It ehould, I consider, also be

provicded that tre land to be leased is not

goreecb A f

l1izely 1o be wan?ed for the requirements of |
Ay ’ .

i fo el Bitin

I

P

vie tribe al any time during ihe currengy

of t:€ lease,

&

10. I consider tha% cases in which
the propoded granth2£~the 1éase or

licence is objecied io by the nativesg

concerned should be referred to the . -
- R

Secretary of State for‘;;p decision

before the grant . ie made. This necessliys -

will arise noi only where ihe native

community or Couneil -hmveé themselves

raieed objection to ihe grant, but also * . -
where the Chief Native Commissioner hag
- - N

eéxpressed the view thai native ogin{gq"

- —— . - - - ‘V -
.in the matier should be .further heard, and
e -
-steps have in consequence been taken
¢ 5

" to obitain the views of She compunify.-"

- A . LN
The Bill shéuld further provide
that there shonld be speciflio-motied Lo U

vhe natives concerned of ihe proposal

to grant a lease or licence over an

area within the reserve.

v
N

1. As regards ihe grant of licences

- A e T )
to take timbex.'or common minerals from




especial caution in this matier,
do not suggest any alieration of the Bill
except that I consider that salt should be

definitely 2xsluded from the deseription of
common mirérals,

should

12. Under.section 8 (1)7]
5
oe provided ithat ihe stages at which *he
rent 1s Lo be revised shall be laid down
in the Rules io b%e made under the Ordinance,

! L e
13. I shall also be glad if provighsyr

Tazza
can te included in “his clause %o he effect
biat alienated land will revery to the Jgeserve
w ogn :;s.purpose for which it hae been leased
has been accomplished for-uwiieh—it—has—been—Temsed

™eB -c8en UATOMpisaked, sven Lf the ‘erm of the

leuse nas rot expired, and also %o “he effect

leures oy specia” purrposes snall be

troceferatle only with tiie consent of ‘he Central

“oard wno witn tne game limitation of purpose.
Petur. 97 4.0 leases or licences made '.ndér <he

s8eclion su0ul: be made and forwarded Lo the

Secretary of Iiase annually.
14. Seetion 3 {11)’wh1ch is itaken from

the {Bgiﬁlatlon rélating o the alienation

v
of land outside reserves, is likely to give

Y

rise.

bt AL

KRBTy chrenanen

-

, .
rJiae v0 oriticism in the case of

lend which 1e situated within a

reserve. I consider that i% will

be desirable to add the words“Afier.

a e

special enquiry" afier the word

"oertifyy °
15. Clause-18, The: powe;-

"ot excldeiqg;gg‘iﬁhd‘fzpm the

native Feserve for public purposes

is very wide, and, while it would

not be practicable for all caQs to

\

be referred

g -

itate for prior approval, I consider

.

that apsrt from the Gazeibte.Nobice, .

concerned of the proposedexdiusion

and that if objection is raised

by them, end thgir objection is

. ._.not admitted bty the Céndra) Board -
. . > !

u
¥

.o the matiex

I3
3

" the_ Bdbretaryfz ghate

R

for his
N e

Se

should be referred to

e

T T - T N
there _Bhoul,fi]as undex'"elause'/’be %

--/w special n_o‘:;.ice/’ﬁ‘%ﬁgt;veb
T - -

6




57 \
In saation/ﬁ/of the Crown Lands Orflinance

5
i

is provided that if it shall appear with the quesiion of townships growing

ine Sovernor in Couneil that the exercise up in native reserves, and expressed

of any power io exolude lands-has..raduced the hope that the polution of the

-
ine areag of ine reperve below the area problem would emexrge sui of ihe .

. s -
required for the use or support of ithe creavion of the Truet, The polution™’

members of the trive for whem 1% hag been proposed is that they should be trested”

reserted the %tovernor shall add to the :;4§§§%§

PR

ultimately in the pame way as tommship

reserve an area equivaleni o LAE land in settled areas™ "I feel i%

exoluded,  The Central Board will obviously necessary to reserve my opinion on ihig -

under the bill to agree
no: nave tne power/%o an exclusion from the

question, which does no% arige far
~
N \

- I

Feserve wnlch woulld nave *he effect referred

immediate attent

o

REX - .
10 in *nat section of ithe Crown Lands - b ) Clause ~17. On this, and also -
Ordinsnce, but I should like you g conaider ’ ’ - on Clause 16, it should be laid down that
woetner ine Y11l snould not pravide for an . ] . ) - water pshmll not be taken away from the -
. - - .~
. - - . the el = - .
additios to the "eserve if ihe area ) use of/naﬁivea without a certifieatejy )
gu¥iTLITe  for b ic purposes on any e . ‘ - ’ " from.the Chief Naiive coﬁmiﬁsionerzythat
ssceg.on exceeds o onartizalar limit say of ) . - . it is not, and is not likely %o be, :
200 Anves, " wanied by them. The power of }
!
18, A8 regards 16(j), you refer in excluding land for reservoirs under
your covering despateh to the Report of ‘he 1- ’ o ‘Blause 16 (b) raiges the quesiioh of Lhe
- AN . ) i !
Local Goveramen: Commission, bui I observe land required for the collection of =

RS . E
-water and its cielratice in order to
38T ’ nige ,
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of this power in many cases might involve
a large subiracition from the area of a
reperve, and I consider that, if the natives

are prejudiced by the loss ofthe land, iis

et

exclusilon from bhe Kgserve/'musv be conditional

on ite being possible Lo compensate them by an
equivalent area afy land.
13, Clause 21, The power o make rulés under

By

Seciior EE€ oI ike rrown Lands. Opdinance 1515, is

sutject to difd lowasce by Hie ¥ajesty. I am
of oplnion t.at rules made under the present
Ordinance must simfarly be subgect %o .dfs-
allownce by His Majesty, and provision in :he
Ordinance siould -be pade to that end,
also
Provision snouli/be made for the nublication of
a’l ruleg in the Gaze‘%e,
Tlause 2Z1.{b) is very wide in form, and I ghall
.

we glad to learn whe precise im-1lication. In this

case, I corelder lrat It will be desirable for the

rules Lo be pubmitied %o the Secretary of State

in draft before promulgaiion.

12.  In Clause 21(1 and J) tae word “reservayions

should be *"excluslon® as in Clause 16.
e

‘> L have, -

=

~appears necessary in order to cover them, and oth

This Seotion of the Bill mets sside for

SV¢rpthe use of the natives the areas guzetted on the

13th of October,1926, wnd the Bill provides for * _

additions to these aread, but not for any subtractions,

‘yat {e.g.) in the case of the Nendi Reserve, &.sub-

traction has siready been agreed, (smee X.4E23/26), and

8180 & substantisl subtract fon from fﬁé Digo Reserve,
bt N . £

(X.10097/27), Presumably, thess subftrections have 7

been, or will be, gezetted,. and, in the circumateances,

soms emendmen$ ¥ Seotion 2(1) of the Ordinence .

1f any.




Sectioné’ 3 and 5. It will be conveniemt to

take these,two Sections together since the composition
. - of the ZTentral and Local Boards can hardly be separated
at any rate so f‘ar as the leading prmciples are

concerned.

It will be observed that under Section 4 ™ .

of the Ordinance all lands andgnative reserves and all

matters relating thereto are placed’ under. the - -

. "management and control of the Central Board" ,. and .-~

T s T

all such lands are to be administered for the us

TE

i

o

benefit of the native tribes for which they have

Tz

respectively been reserved. .- Theé dutied of the

Local Board are limited to advising the Central Board

in regard to certain matters set out in Section 67 ' |

_The Central Board is composed of:-

\
(a) T™he Governor. |

“-_ (b)) ™e Colonial. eo;:e,ta:c;s@
. - T {¢) .The Atforney General.
iy
(d) ™he Thief Yative Commissioner .

(e) ™e Commissioner of Lands .

(£) T™he Unofficial Member of fbeuéepislafive .-
) f‘ouncilmb:j_ z M_ erod— Tt AdTocsts 4@1'..

(X o - ) - - - i
(g) Three European E ected Members.-

- !
T P R

. . .-The Central Board is glven power f‘rcm Vtime to time

- to co-opt one or more Africans~as Members of the

- Board for the purpose of the corsideration of any

=3

particular. matter.

TR B TR D

The Local Board which is to be established

.

in every Administrative District in which one or &

T R S

.. more Native I_'(;serve‘s may be situated 1s to consist .. if

;
3

af:~

{a) ™he ?pévincial‘Coxn}ﬂsbioner. . gt

(b) ..'rﬁrﬁist'riot. Commission'évr




e

£
(&

(d) One lember appointed by the Governor
from among the Europeana residing 1n
District.

Yor the consideration of'any‘hatter relating to

i
a partlcular Native Reserve, the Governor may @g

ditional. lember of a Local .

=ppoint as_an

Bpoard a Réﬁ ative of any Migsion operating

ir such ''ative Reserve. The Chief MNative

Com itsioner ls ex officio a llember of every
Inzal Board. A Local Board may from time to time
*o-opt ore or riore Africans as Members of the

Joard for the purpose of_the consideration of
. oy
P

ary particul=r notiter.

-"hen Sir Robert Coryndon supgested
*1e+ appointrent of Advisory Boards, he thougsht
t a* each toara should consist ofi-

"re "hief ative Tommissioner as "hairman
whe could deleprate his authority.

The lenior Commissioner.

A District Tommissioner.

A Represen*stive of the lend and
- Zurvey Department;

ard
‘uch “ative Representatives as the -7 S
Tovermnmernt n&gtlppolnt}ehoull if VLﬂr
rossiole te Members of ‘the Local
Yative Touncil =
‘parapraph 18 of degpatch Wo. 28 of £.1.256. -
585625 Verya).
“hen
bAc ad™
"ir Robert ‘oryn:on's proposalsAin the Report
9! *re “ast Africa Commission, ke xecommended
i a single "rust Board -shoubd-be.esbablished.
frr the whole country,—andthet—is——should A
cist of:- w3
‘/ .
{a) e Governor 6;20hairman.
(b} "™he Chief Yative Commissioner

{¢),™ue three Senior Comm ggiq

the first=class.

4 fiog L.

5

q

(d) ™wo Representatives of the ¥atives, who, in
the first instence, might be Miseionaries;
(e) ™wo Representat?ggs‘of the lon-ative
Unofficial povulation.
These last four Members were *o be nominated by the
Governor. The Report added that Unofficial Non-lativde
were éuggested on the Board in order t; secure the
maximum possibile co-opération and zonfidence among all~:
sections of the community, oo

In a Memorandum dated the 18th of ey, 1926

payagraphs 18 tov%O (X.10133/27) the Chief ¥ative
Comrissioner strongly urged that -the Seeretary of
State might be asked not ‘to allow Unofficial Non-
Fetives on the Trust Board for the present at any o
rate. He said: "The MNa*ives would mot underétand
why Unofficial Europeans should be given a voice i% the

diaposal cr control of “apiyquégga ‘éxcept upon’the

R

inv1+at10n of the Matives c concerned. They would

592 Nno more reason why ;irUnofficial Luropean skould
have a say in their land effaike than why Tatlves
i should have a say in the dlaposal or control of a
Buropean's farm........u At "the same t;mewit iB_
guite likely that tgere @éy be Unofficial Non-Matives
« in whom specific Fative Communities have-a special
trust and confidence and whdm\thef would like to
have as Co-Trustees of their Trust Board. In such
cases the position is quite different. I suggest,
.thefefore. that no Trust Board should include any
Non-Native Unofficial unless appointed b& the Governor
o

‘at the request of the Natives concerned....oeven,,.
. )

I submit that it would be preferable that there should

be a Trust Board for each Distric% and that it should’

a

7

e’%’“g:‘;}i“st of:i-




g
() ™e Senior Commissioner of the Province

Tocal Board should consist of:
if there is one.
X k Four Official Yembers of whem one
{c) ™ie District Commissioner of the District : ] should be  the Chairman with a casting
- ,@ as well ae an original vote.
(4) Such Natives not exceeding two as the b

Governor may appoint. U | I . ™wo Native Representatives ("In the.case

1 % exce-dirg two as the of a Locel Board there should be no
> Tatives not e * k- difficulty at all in finding suitable
(‘ovhrnor mey appoint if requested hy the ) . VMatives" )y and € -
"ative Authorities concerned. . : . e
i . Y Such Non-Native Unoffic&al persons not
“or *he purpose of comsulting local Fative opiriton, exceeding two in nurber, whom the .
. ) ) D a £ the Local Nati Governor considers to be fit and -proper ~
full wee shoul-l be made of the Local Native persons to be Lembers of the Board.
Jouncils as rnontemplnted in Seetion 6 (1) (d) B Sir I, Grigg agreed that there should be no N
o7 “he Native Autho: 1t’;:"re”dmm Crdirence 1924 g . ‘ cormpulsion to appoint two Unofficial Hembers
-‘t;}g;’i;:" oy
(; ' In hi- despdTCh 0. 529 of the 10th of regardless of whether suitable men were availeble -
s 5 lecratary of St ia that h - we
eeratary of Stete said that he — , or not.ﬁn the 30th of JU.ne, sn Griggrha.d a -
- M = e
recommendation in lir. Ormsby Gore's ‘6(7"

meeting with the necretary of utate the results &fw w
feport trat che pr“se??;l_({.ittf;oe Hetive } . wkich are recorded in an agreed Minute ¥ao far a8
Reprezentarives o. the/Anofficial popwlation on e this point is concernedf . I quote as folloves: E
fhe Trust Sonrd was lesiratle in order to secure ! N '"Ihe mnemmp of the Raserves as definedland

i ; ‘ga.zet'ted. should contmﬂe‘*twgrested in the Crown. N
j Of * e cemenity, and on ‘hat podBESthére is no The land should be tifghke disposal of the Government

+

mAYlioa posaible co-pperation among all sections

| pee i fo shellenpe *he prirciple 1nid down in paragraph for the berefit of the Vatives subject to the advice
: . .

“' § of Sir 7. Gripets despaten £ to assoclating ) © and eqptrol of llembers of. Trustees; - .

b Ty . - . -

l\ th T opean comrunity with a share in the . : “There should be a Central Board witn: q:he\

Trrpanelbitity of the Trust. The above quotations >Governor as Thalrman to deal with ma+*ers of common

[Te meTeiymeant tolllustrate the views which have ’ - interest and axch m'xtters as the Governor conslders

b oo - ~d i t - ' as well as matfers referred to it
-roput Tnrywar from various quarters o’f‘ At:he genera:I Ny . _ could praperly bé referred to i—t,/&y the Local Boards.

innce of intercste represented on the Board.

- It was suggested that besides the Governor the Central

oy he whole subject was discusséd with Board might consist of one Official and one Uncfficial
LD [y 1t ) “irov. ord in th t nd Mr. B ' X

tal s Vi . TIER An fhie country, and Xr. Bottomley's Latir Member from each Locel Board. |

Lh Lo} e "ﬁcu..‘ Mliute of tre 24th of June in this file sets out the
Mewlom ea '

There may be five Local Boards, The

Teaults of & preliminary discussion, There it

composition suggested was: -

»apreed that fhere should be not one Board

PR

o The Provincial {or Distrlct) Comnissioner
st local lloardscombined with the Centralf,Comﬁitte’e,

ag Chairmen (perhaps with casting vote only).

o whi~ +he Governor ehould be the Chairman to deal One Official' Emd’

] A
Twoi'or threé Unofficia.é.s re‘presenting the .
‘interests of the Natives.

I
with a ny.problems of copmen intereat and qu'\striqns""

= . ref“ra'ed to it by the

the advio\e"of‘va parti 4




‘mofficials would be appointed for a term of
. °AT8 - not exceeding 10 was.mentioned as

e

guitble, "

- L ‘mind it is quite clear from the

avove thatii was never -intended that the ’Unofi"lcial

AILW»{M./{/
Represent-tives on *ie Board should berne
Uemzer o the legislative Council representing
Afrison dn*orests on. three Xuropean Elected
2lnra, After all, the main objeet of these
Boards is “c rot -9 YcH¥mms with definite

rationg gy tre Tatives vhereas the paramount

0uligttion of = ‘lete !l ‘curver is rezegnar

Livororgtituertg, nl ke wuuld be failing in

slcoaatn 1T e i vot so regard it,
‘ s

ne-roet Slnd Y aa

s Nit:erto been sugeested

- ,_;,». = L
AT L A
P
lfod v it Y= Uil v ‘
/}‘:q\* Loen T oflir 0 kv Ynotfficials representing
\
ative intereste and two represer‘h—;,g_g Non-latives.

} Grae o “V(\ ,“ ' This would }:fi‘:e Leen ¢ Legt pr—oposal/‘ et
_ I 2 ToTernot 1w yger

Prepo- ed three L1.urope;m

2mMb2Te, ond e= Jn hag 2lready ehess.
=0y LN
“U — { / Rl Binc ‘-7 Turopenn lented

Lemhers, e~pogitien
ORwEnite MisAL bast \be,mwh&d;,bwmm
edaitional Keuwera napnesem&mgl/mwwnmf,mm
Dovioul L ownsicest flgt praryiease whatever'sgiution
e irally thouph+ best, we should on this point

infor: *i.c “gvernor by telegram that hig Proposals

cre roiectionable in principle, =2nd he must provide
¢r at le”st an equel number of persons on bhoth
Yenrde who are appointed specifically as representig

“ive i:terests, rn4 *hat he should put forward. -

pFrupozals: for securing this.
h-(»x— \—)‘ Mm
w f,u t WL.LLc /
ST zwfw

et e

Rt

ot

7 M MWW
L j @%t@ ~ o &)
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® Colim (3] LE]

There are one or two minor points on these °

o Sections which I might me>“iom I would augrest
\ AL wndo vedidiie d —t e )
that Sub-Seection 2 of Section 3 shiould rury i

: "The Central Board mey from *ime to tife i

if it should deem it desirable co-opt one or more,.:

Africans gither as embers of the “oard for a
=

() . oom |

specifiedperiod or for the purpose of ti‘le considerationi
cf any particular matter®. A similar émendment.shourldwi
be nade to Sub-Section 3 of Secfion 5. T

In view of tke number of Local Boaxds to |
be set up Section 5 (2) might be amended to allow

({g}the Chief Wative Covniss_a;gggma&o nominats & Deputy
o from his Department to represent him on a lLocal Board.
g .
s ’ " . M‘/ .
L, A s i foiteemed w Spovmars, <<l a
(& Zhs = ol i ttiae.
Ao coraesaa i 2D P B -
Gt g e o el
/ N o Aol Ce O,
M’ /l K brepc,  f G Ploppendiat . 4
v » 5 ,,/,_JL/ZZ
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. 1.

Sectior,; 8. This provides that if the
Central Board is satisfied after reference to the
@ ) appropriate Local Board that the grant of a lease

or liﬁence wil] be beneficial to the Xative Tribve

concerned the Governor may w1tb +he advice and
consent of the Central Board lease any land in the

Native Reserve and may grant %icences to'and‘enter :I.ntp

contracts with,Non-Natives relating to:x"- = -

(1) The grazing of cattle in a YativeReserve:

{2} The removal of timber or other forest
produce from a Yative Reserve.

(3) The taking of sand, lime, stone.and other '
conmmon minerals from a Mative Reserve.-

In this comnedtion I find that Sir R.

Ceryrdon in his despatch of the 8th of January in
£856/26 - paragraph 16 - writes as follows!~ :
"It i3 the strungly expressed o

: ~rec ommendat ion o f

that the declaratign o of Nc\tive ATEAB. ..t eaTh e aen

should be strictly conditional on the recognit‘\ion .

of the right of C—overn.fnent. both +o ac‘quire land

on p':ymnnt of compensation for any public purpose

and to execute temporaryalienatidhs of land whe;e.‘

- it is found that con-s:.derable tracts within a Fative

. Ares are not beingAp.u‘t' to é.ny benefic isl use ond that
their allenation would bring revenue to the tribal
funds as well as other advantages to the community".
Consequently the principle of alienation may be
regarded as advocated in the Natives' own interests:»?:

The only question arises as to the qde‘quacy of

any safeguards for-it should be~ notedl i the

paragraph quo#ed abqve that i-t—qta——c,—benefi-t,—te-—’ehe

i




Tiere in consequently nothing whatever to
prevent +he Central Board under Section 8

of *he Jraft Ordinance from taking the view tha
L4

2 leas2 would be desirable, chiefly because

it'broughf'péy”nue to the Tdtive Tribe, and this

rmay als Y to the grant of licences. »

it ma) be noted that in 3ir R. Zoryndon's de gpatch

of 8,1.25 ~ paragraph 18 - thre Governor

retouwre nded that "+11 prosesals involvings *the

leasing of 1land exceeding a certain fixed acreage

or v=lne slouli be ,:sgu@'%@d to the Coverror

ir Tonncilg.ot eXceedins e certain hifher figure

et %er ‘ary o7 Stote for approval. In

the evert oftwo or more of the “ative Mepresentatives

cnoan Aiviesor: Land Hoerd being opposecd to any

disposnl or alie ation of land, and in all capes

wnere trte Thiof “afive Tommissioner considers

thot Va*tive opicder in +le ruf?e;’_‘ghoul be
o

“urtler heard, the case will be placed before

*he Gov:rnor in ZTouncil who shall appoint a

Special “ommittee of Hxecutive Council to

crralder the nmat+ter in detail, and take evihence

1f necessary. I: all such cases, mor-~over,

the proposei alirmticns will be referred

“c ‘e lacretnry of Strte for final aoprovEl Lo

Uneyfinca embers of the legislative

S have gererally expressed their

In the reply to 8ir R, Coryndon the
Secretary of State said in his despateh
- 5856/25 - ng follows:=

"y paragraph.lu of his déspetch

_be further heard.

involving the leasing of land exceeding a certain
fixed acreage or value s?ould bte submitted to the
Governor in Council, or exceeding a certain higher
figure to the Secrgtary of State for-approvel. In
forwarding your recommendations you should also s

furnish me with your views as to fhe<figures et
: -
1
which these limits should be fixed.

I agree that the Secretary of State's

avproval should be required in the cases referred to

in paragraph 18 of Sir R. Coryndon's despatch, i.e.,
any proposed disposal or alienation of land in a

Native Tribal Area or Raserve which 1s apposed by

both the Representatives o’ the FYatives on the .z

Trust Board or wher e the Chief Yative Commissioner’

considers that Native opinion in the matter sﬁﬁuld

'I considern ;however;\that/fhe

ST

:éecretary of State's approval should also be

required in all casé%g§hich present any'special
fea*tures. It will, of course, be understood that

the S&cretary of Staté's”prior approval and not

. merely covering appfoval will be soﬁght_&n evary™:
. o - .

case to be referred tothim. \ 'In paragraph 23 (5)
— A

of his Memorandum of the 18th of tiay, 1926, the
“hief Yative Com'issicner states the following

as the conditions which should be precedent to an
alienation of land within a l'ative Reserve for
other than public purposes:-

(a) The consent of the Matives concerned and
of the Trugtees; or,

(b) That the alienation would not involve any

hardship to the Natives concerned but would

be berieficial o such Natives as well as to

the Colony in general Ly reason of the

advantages that wouldsacerue to the Colony

by the development ofesugh land or its use
. for

[




forthe purpose proposed, and a venefit

to the Natives by reason of the rents / a3 ars 88 & meximam hut
received, and the general advantages Grigg had contemplated 30 ye
which they would gain by the land being 1 - 5 oneiderable
so utilised. @ ' @\ for specisl purposes reguiring o ]
o S - : N
Aﬁ&“‘ﬁ“f v In n subsequent letter of the 19th of January, [ cepitel expenditure on buildings eto. Mr. Bottomley
‘ S = . . .- e - o - . ic
1927, tH&EHIef Yative Comnigsioner recom.ended thought that we should be driven to 99 years, in which
- @ . - A
*hat in ever:- case Yative consent should be soupht . oase there must he revision of rent, et the intervals
in the first instance, but the ’Frustees Should .applying to otheI.‘ ‘leuses. =
have *he right +o override Native pefusal if - I might add thet in parasgraph £ of desypatoh -
{a) M™ie land as 2 wiole is no* veins bemeficially on 17065/24 the S. of S. esked for &n anmasl return
ccopled by Tatives of the Tribe concerned; ‘ R
2D, of ell leases to be renderéd, thus providing & . ...
f.Y ™here is reg Y consider that the 3 C7
"atives of Fhe Tribes for whor ‘Lo land comprehensive report including al: ceses whether
Bz Leen reserved will derive a spacial ‘

c-nefit frow alienation, e.g., by the
es*aolisinaent of trade or industries -
er b providing a market for Tative If the Trust Boards sre going to have their
~reduce or by providing an exceptional e
npreotunity to the atives of earning
wares rear *heir ov+ lomes or (in the
cage of “"ission Ste*iong) where any
comsideracl- section of communities
desires the activities of the .lission
onserned.

N - . already epproved hy him or not. -

composgition altered so as %0 contain at least two

native representatives, which 1s what I have r\ecom—

mended under the sections deal ng with them it Seens

Aztuzl “ative heldins should bespptected as f ~to me that &ll that is ne@ﬁgggiy to safeguard netive
in feztion 86 of *he lrows L;;;:Tﬁrdin;nce rights under SectiomsB-is to 1ncorporate the proposals
Tp. 140G, Tf tiere is any dispute as to elreedy laid down in the Sgeretary of State's despatch
“het sr he conditions (a) and (b) exist, the \[ﬁ) of the 10th of June,1926 on £606/25. These ssfeguards
matter should be referred to the Supreme “"ourt : 7 ere set out &t "X" of my minu\;e.t‘v's‘vo pag.e“‘g,‘baok. e
. for le:]aration.(_‘As a mntter of fast, the . Whether snything furtker should be put inFo the Bill
ﬁu““‘ T e e 1o : 140 Section 86 are contained . " . as regerdl cases whic;h present gpecigl features is a
in sawstunce in Section 9 of the Lraft Ordinance, ;? ‘ i matter ror oonsideration. but I should have thought
i 1t is no* necessary to concern ourselves — ” : k " thet the safeguard at "X" would really be suffioient.°
Fovee a;,u Surtier with them/./?\ In bis Vinute of the 24tn of 4 I; JES b cv(/yo ~ Al AT cnulilon

R e

u
June draling with the Chief “ative Commissiaoner's '] ( , N mw M

Apat
{\/M ‘4,/(‘,W“Wf recomrendations, 'r. Bottomley saia that Sir B.

nnended

»\:/,{:W

wfu;[‘“4 / “rirg saw no‘difficulty a8 to these proposals,

% recd to insert.at the end of {(a) above

o Turtker provise that -the land was not -likely
BN

o o wanted for the requirements of the Tnipe



@

¥inor Questions as regards Section 6.

It was agreed with Sir . Grige
(Mr. Bottémley‘s Minute of 24.6.27) that the
Natives should ratain their ‘"1g,h13 to comron
minerals. 'T‘hiq is no doubt fhe cage, but it might
(&) be worth enquiry. o
ection 8 )4“ '"he central doerd _may
fix the rent and zay fro'n time to time revise the

rent in xccordance Wlth Beetdon 11 of the Ordmance.

As thils provision for revising the rent is
statutory, I should have thought that the statutory
periocd sh o ul d a.,l"sg{ havé' been inserj:ed when the”
rent would automati;é.lly come \ip for revision. PP
'T‘hislwould be a safeguard for the lesseesd aé well

as for the lessors, - ™

™his Section might nave a further -

—proviso that alienacéd ti should revert fo.the

O/'/ Reserve when the purese for whlch it has been

© mplished r{uf u:" o hew

2 leased has bern acco 4 ( o n/w
ﬂ: Lz./( MM/M» ‘/*WA% L. "‘L‘“!
)L;._N(k /Jw //Mykl)z)(i/')

f
Mm tes,. w,zzzwc_.‘%z«—_a
‘/4,5, p C?add!—; aﬂaéd‘«——-r—»
s ene . i et & for e
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Section 9. T his being prectically
identica) with Section 868 of “ap. 14C (present

“% Crown Lands Ordiﬁ;nce>which was proposed by the
Chief Yative Comrmissioner seems to be all right;
but I note that in Section 86 it is provided that i
either the lessees of the land or the Yatives if !
dissatisfied with the decision™ the BSenior
Commissioner may appeal to the Governor. There 1is

now no appeal from the decision of the Central Board.

7(2). /Zﬂ,%ﬁt(%%%

- _ L e AﬁzA‘J74219~%55;2Q39<92:. H Lme
Co et i @%‘76‘%@«3
fﬁz«.: u/€4Z;~»41 e lecocmaAs ‘:L 7




W‘é It has been recognised in the
correspondence that land should be excluded from
a Native Reserve for certain public purposes. It
seems to me?ﬁha‘c Sub-Section (g) gives rather a wide
power, which, in fhé case of a small Be;crve, might

be exercised so as to nullify the whole object of the

legislation. It wo;.xld be difﬁﬁcult to find any
satisfactory statutory provision as a safeguard agaiﬂ;t
all contingenciea which would .not bve too restrigti;e, ”
and, I suggest that it would suffice’if the exclusi’ﬁ‘ﬁ?‘f
from the Reserve “'\vere in 2ll cases subjecj:. to the
approval of the Secre,ts.ry‘of émte. It ailso: o
=ppears desirable, howe;ler, that the decision to

. exclude lands from a Reserve for pu}?lic purposes
should only be taken after a public enquiry bér bi:*e

Central Board at which objecti an be &eaygilxd

considered. A recora of "EWEh nroceedings sghould be
transmitted to the Sed@@&tary of State when his

decision is asked. . ’

=l sty bl (5 Tl
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Sectlon 17 (1) (b) It hardly seems

appropriate that these powers should be exercised
for al‘l time without the payment of cempensation.
T have, however, no definite sugpestion to make in

regard to this Section.
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Section 21 (b).

power on which to m

ake rules, and shduld,

(@ more fully explame‘d by the Governor.

P Y mde ae
- ~ Al
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T™his is rather a wide

Wﬁ‘
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I think be
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Sectioh 21 (4) and (1),

Is the word

"reservation" really suitable?

//W&“%d%" M‘:—S/é




Memo randum.

The originel intention was that there should
be -

A(i)  An Ordinance amending the Crown Lands Ordinance
prohibiting any permanent. alienation of.land in the
reserves - this Ordinance was passed last year, No.22
of 1926.

(ii) Rules relating to the disposal of land in the-
reserves to be passed under Section 58 of -the Crown.., .-/
Lands Ordinence - no such Rules have ygt been psssed, »
but drafts were sent home in 17522722 and LTan/2s.

B. 3 second Ordmance sett.mg up Advmory Native
land Boards, the land remgining vested in the Go#em?;
a8 trustee for the natives. This is "the Blll whigh
hes now come home. -

It will be ser 1~tb§t’;§ﬁ§?€8111 now aubmtted
proposes to repeal Part. Vém(l.e Sectlons 54-58 of tha
Crown Lands Ordinance) which rel&teﬁ to the res erva;blon
of land fgr the natlve_ tribes, a.nd also tlhe &mend:é‘?
Ordinance No.22 of 1926 referred to above. As hrega.r_c_}s_;.:
the repeal Sectiors of the Crown Lands™ Ordinance, Sec-
tioms 54 and 55 are embodiéd in a different form in
Section 2 of the Bill. Section 57 is included with
additions in Sectioyg®By16 of the Bill which dees not,
however, include the proviso as to the addition of

Crown land to the reserve in certain ceses. Secticn

i

i
=
q
I
E

58 of the Crown Lands Ordinance gives the power to
make rules, and a &imilar power is given in much more
detail in Section 21 of the Bill.  ‘With., hovever,
" this important exception that"whereas any rules under:‘
the Crown Lands. Ordinance are subject to disallowance
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i

by His Majesty, the Bill makes no provision for Segtion 6. Powers_of Entry into
. . érve Lanas .

e ree——

such disallowance, or even for approval by |

. v 3 This' appears as Section 17 . (
the Secretary of State. @ . PP i 7.

of the Bill, But there is a change

A ke Draft Ordinance was prepared in ' 1 : : :
the on éarliar in the year, and a copy is : © in J,d,l_e wording regarding compensa.‘- : : |
flagged in 10133/27. The following is & com- -~ tion peyable under oub-otion ila). ‘ SRS
garison of its provisignr with those of the Bill - fection . Depeleflesd. - 77

) o : Thin :Sastion in an expanded )
, , row o ubmi ttod: - V form eppears in Sect.'.ion 7 of the Bill. | 7. T iy
Seotion 2. Reseﬁ%"%gg’ of land for L . . ) i o _ e
This Section also forms TR P T ) .
sub-Sections 2 and 3 of Sectiog 2 of - %?3 -0 The )corrbs pondir}g Sgetion of 2 L=
the Bills exd thase sub-Sectiors ' - _thq Eill 15 Sqé‘l:;ji.on 5 w/h,i\c\}_i conbem- . 3 - B
corresponding with Sectioms D4 and plates & very different coms titition. . T . : ,‘ 15
55 of the Crown Lands Ordinance. As regards native representation, it ) R «‘..;4
tio Power to alter Boundaries. mersly grovidés for co-opting 'Ai_‘ricaf; — E
This Section is not included for particular purposes.-(See also !
in the Bill. ' Section ?Ei‘) 8.:t0 the coinpoéitiggy;y B34 _ \:E
100 4. Power of Govermar to can- :.F’” . , s the Advisory Boards).. -'The ae,;l'ig;f;gw ; i .”~,. s
Lo ervation. . draft alsoc provided for the appointment - . i’
This Ssction corresponds to - ' of temporary s;ubstitﬁte‘mpmb‘em , but - - o]
Section 56 of the Crown Lands Ordinance, i ‘thié'provislion i8 1ot included in the : Ce e
but is not included in the Bill. i ". Bill e8 now o tibmi tted. - = i R B
Section 5. Powg;l;ce) exg}_ugg l?gdpa?';oses. ’ ” m_g,_ “Qé?gﬁg'%goeag{:d .mgti‘ol;?f\ - ~
This Section corresponds to - _ o - Th&;corres-mnding Seétion i L _7 o
Seséion 57 of the Crown Lands Ordinance, | g = . of the-Bill daies not include ‘the pro;' : -
a.nd/appeam with certain additions to L . ~ vision that ng- title to any land in &
the dessrpuion of public purposes in y i © - native reservqshall be valid without
Section 16 of the Bill But sub-Section 2 7. ‘ ‘ cors ént of_tﬁq l}oé.rd. nor the further: % /@rw § g
of the proviso which also appeared’ in the 'prpViB jon that -in ﬁhp evan‘:ﬁ‘-éf',the‘ ; o Jh’é’;‘;‘ﬂ-‘_
Crown Lands Ordinance mﬁﬁi{gﬁg"addi- ‘ . _ i ; opposi.'b_io.n by [the ndbive:r: )
tions to the reserves 'Ee—r—gmt?’ in ) ‘ i o - or.d Chigf '?_twe Comﬁm ri
certain circumstances is not ir}cluded in 5 - [

the Bill.

=

~ - Seotion 6:
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disposed of without “the Secretary of
State's prior sanction.

Segtion 10. Alienation or Other Dis-
o5al of Tand 1
Ee}h vg Heserves,

This corresponds to Section

8(1i) of the Bill which, howéver, in-
cludes a pro.viao relating to the agree-
ments of 1904 and 1911 with & Mesai
tribe. )

Segtion 11(i), Form of Leases.

This Section contemplated ="
lesses for 30 years with the possible
extension for another 30 years, but the
Bill/a/flows leases up to 99 ysars. The
Bill, however, omits the provision that
a lessee is bound to accept the ruling
of the Board as to the amount of com-
persation.

Section 12. Principles es regards Rent.

This corresponds to Section 11
of the Bill.

Section 13, Forfeiture of leases.

This corresponds to Section 13

of the Bill.

Seation 14,

wi ut consent o

essees not to alienate land
oard.

These provisions are embodied in

Section 12 of the Bill.
tion 15,

£y

(-]

This Section allowed the Board

to survey such aress into farms of a
limited size. It is

s .. Bill

Provisionfor Azriculturaliand
Grazing areas .

not included in the

Bill now submitted.

. Seotdon 16. Bringing of Actions .
This 48 Section 18 of the.
® B, -
: mm Power to make Rules.
. " This is similar to Section
. 21 of the Bill exgept that the matters
enuméra.ted in f&he Bill omit &
(h) the Regulation of Tramf@:nd
add four other matters, ‘;C

(g) Procedure in regard to Appliéa-

. tion-for Leases and Licendest
Pi) Bgser‘}e,tionb for Townships and
. Trading Centres, -

(j) Resérvations for Schools,
Chirches, etc.,  and

dllogation ; ' d_com)

erdation, .

1 22 of the Bill.
8al. The Bill in-
= 1

/2.

- ”~
. Erocedurs forzs essment of 1

/7

.
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compos ition does not include native . connection reference might be made to par.7 of the
representatives, but merely provides des patch on 5815?%5 to limitation of acreage. Iu
thet Africens may be co-opted for G that despatch fec:rmnéndatiom were asked for as to
perticular purposes. 4 . the limits . These questions of pes t?ral leases,
%ﬁ_ﬁ%’; ’ b - and outspams were dealt with in the correspondence
‘,,(,i?/ PR /Lf’ , regarding the earlier draft Rules, see 17522/22 and
T These are further Seotiom " 14130/23.  As to this, see alsoMr. Bottomley's
in addition to Section 13 relating to minute 24th June on 10133.
forteiture. . . There is the ciuestion of rent revision at -
l’ Section 2(1):@%11/‘?6& as ide intervals, see Mr. Bottomley's minute of 24.6.27 orL__,._é
{ for ever for-die use of the nativas/areae 10133. The question of requiAring rr;ferel?ce to the ‘
. . gazetted on the 13th of October, 1926, and the S. of 8. in cases where bot-h native representatives 1
/ Bill provides for additiif.;a‘;j these areas, but objectf.ad to a-propoeec} d§908&1 ff land, or Whﬂre. A
- not for any subtractiom,__a.n? in the case of tha the Chief Native Commissioner thinks further enquiry |
Nendi Reserve, a simiter subtraction has already is necessary, is dealt with in $%08/3¢" :
been agreed, (see X.4523/26), and also & sub- An annual return q_f }eas:_fs was required i
stantial subtraction from the Dajgg.gggﬁe_ﬂrve',‘ by par.2 of the despatL";’pﬁ?“i%%ﬁ%4. : f
(X.10097/27). Presumably, these subtractions The same paragraph of that despatch also
have been,or will be, gazetted, and, in the dealt with the question of the. relinquistment of thesg
circums tances , some amendment of Section 2(i) of ereas which are no longer used for the purposes for
the Urdinance appears necessary in order to A which they are hypothecated.
cover themrr.»q( s { w-/-_l ' e Lgiﬂ@% There are also several polnts dealt with in
There ure a number-of small points : m/'k“w/(&"h’ par.8 of the despatch on _17063/2%, and some of these
which might be noted, though possibly they may t - ‘ b ? are further referred to in Sir R. Coryndon's despatch

not call for any action. M M} in 5856/25.
(1) 1t wes suggested (memorandum of 30th e \[ Q/(\/ There are numerous points arising out of
L > .
June - 10133/27) that theix Unofficials should 1 (3 l( the rules, drafts of which came home in 17522/22 and

14130/23.

be appointed to the Board for a term of years,
perhaps not exceeding ten:

(ii)  The seme memorandum dealt with the
ques tion of survey rights reqﬁiﬂite fo‘r the
working of minerals: and o

(111)_ It slso agréed to leaves:d

tural and ,,;-)ggj,?ml ‘developme

It will be seen from the latter paper
that it wes thought that the revised rules sent home
might be approved, but-that action was deferred for

further developments .
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Mr. B, J. Ifardiny R )ﬂf,ﬂ A Q}/ X

Sir C. Strachey. - . ‘/f . ” / v
Sir J. Shuckburgh. . q .
. T :f', y .
Sir G. Grindle: . 134 - 7 "F .
Sir C. Davis. j .‘LU"/ i i -
Sir 8. Wailson.
My Ormsby-Gore.
Lord Lovat.

My, sdmery.

Your telegram of 10tk i

DRAFT. Telegram

December No.376 ' Land Truat

dory co-efit

| Bill w&Hl reyuires cmerdment-Sin
i Governor, Nairobi,. .
Coreed et oue *,

conpider publication in ';reaent
=
form desirable at Present.. Will

. ) o - !ﬁr& fully &s soon as

- . - < I P

possible,
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Telegrem from the Governor of Kenya to the Becretary
of State for the Colonies,

Dated 10th Decertrer

~

N

3\ (Received Colonial Office 1,23 p.m, 10tk Decerber,1927) |
. —— |

A

N =

¥o,376. 10th December

My despateh of 3lst Octaker No,709
_lﬁ Native Land Trust Bill shall be grateful for epproval

/ of immediete publication of the Bill and introduction

to discuse further in Executive Council until the

Bill cen be put forward for publication,

A\

X

ég- to the Legislative Council in Jenuary. Do not propose
AN




Telegram from the Governor of Kenya to the Becretary o /Eﬂk
Fr -
Btate for the Colonies, : ’

i

Dated 7th December, 1927,

(Received Colonial Office 10,36 a.m. 7th Deee

No. 373 of 7th December, Your telegram of 17th
Jw ////;ovember. Native Land'Tenure. This question is at
present of special importance in a portion of the Kikuyu
Reserve only, 1t Tequires especially close study of
local frusé about to be established under the Native Land
!rusg Bill submitted for your approval vide my despatch

Ql\ No. 709 of 3ist October in view of which despatch was

held up. Declarati@n of Poliey even in regard tg,ﬁ5§5§%»

Reserve alone if based on a single incident may=heave

B g e e

TRETRT

unfortunate consequences, Trust that it will be sufficient

answer to0 the parlismentary question in your telegram to
state,that native cleims to individual rights over land will
be submitted to Boards of the Trudaea concerned an soon

- a8 tYese boards are establiehed Despatch follows with

AN

I

. ) Btatement on the case of Douglaq Mwangi,
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GOVERNMENT House,

KENYA. \ ’ NairoBI,
No. /707 KENYA.

L . 5~ October, 1927.
= Sir,

4

.

2

I have the honour to refer to the gorrespondence
terminating with Kenya telegrem VNo.205 of June 10th last
regarding the formation of a Native Land Trust and the
preparation of legislation for that purpose.

2. My advisers have expressed egreement with the
general lines of the record of the interview which I had
with you and your advisers as set out in the Colonial
Office Minute dated June 30th, and I enclose two copies N
of a Bill which hes been prepared. This Bill was placed

il before Executive Council on the 21st instent. Couneil

el St ixp 2294

y72

THE RIGHT HONOURABLE

LIEUTENANTG-COLO NE‘%L.C.M.S AL PGP,
T SECRETARYO IDN ,

approved generally of the principles ugger;yiqg it and
agreed to its transmission to you. As, howeVpr, members
had not had sufficient time to studyﬁihe Bill in detail

their approval wes given on the understanding that it would
be open to them to submit detailed criticisms after closer
study of the various provisions and I gave them an éssurance
that their observations would receive full consideration
and would be transmitted if necessary by telegraph to you.
I have also discussed the objects and reasons of this Bill
with the European unofficial members of Council. I explained

to them that until the Bill had been before you and had re-

ceived further consideration it would in my opinion be
premature to publish it for general informstion. I consider |
that the Bill in its present form would be generally accep-
table to Europeans and natives though_tggre may be considerable |
dlscu831on on details which should not, I think, necessarily

>
R it *

- cause/

OF BUATE do
FPS
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cause any muterial alteration in the Bill.

2. The arees of Crown Land deseribed in Government
Notice o.394 do not, as you ere aware, form a complete
list of Native Reserves and I hope to be in a position to
declare other areas before tie present Lill is ac%ually
put to Legislative Council. \

L. You will observe that the nembership® proposed
both of the Central and Local Boards is on a more extensive

scale then that suggested at our interview and that provision

is specially proposed for the representation of Elected -

iiembers on those Boards. I do not need, I think, .o elaborate
the arguments in favour of their inclusion s you are Qell
acguainted with my views on tie desirability of associating
the European comnunity through their members elected to
Legislative Council with & share in the responsibility of
the Trust which the native administration imposes on the
Government of' the Colony. I feel sm:q‘fﬁiﬁgﬁﬂé present
proposals will command your support, ..

5. Provision heas also been made for co-opting both on
the Central and Local boards, if it is considered desirable,
one or more Africans as members of the Board for the purpose
of the consideration of any particular matter. It is felt
that the door should not be.closed in the Ordinance to African
representation when & stage is reached at which Africens can
be appointed to the Board and that this provision would give
& further assurance to the native races thet they would
directly participate in the consideration of land questions
affecting their Reserves.

6. In Section 5 of the Bill the number of local boards
has &lso been increased very considerably beyond that contem-

plated in our conversation. After very full consideration I

advoéaiéithis‘strongly on the following grounds: It is very
o

ihpdrt&nt /
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important that each tribe should feel itself represented by
& board of its own, and that such local board should be cop-
posed so far as possible of men with intimate knowledge of
the tribe and district. ror securing the confidence of the
netives this is en essential consideration, Individuals cen
very seldom be found with intimate or even accur&te knowledge
extending over a whole Province, especially where the tribes
are mixed. Missionaries in particular usually know only that
tribe orsction of a tribe which inhabits the neighbourhood
of their own particular lMissions. The same considerstion applies
in some degree to all possible European members. By establish-
ing local boards in every district it will be possible to
secure members for each board who really know the district
and who will command a far larger measure of native confidence
than would be possible for any board.represeﬁting a whole
Province. On the other hand, there need, I thlnk be no fear
that the number of local boards will lead’fb serlous variations
of policy as between districts, since=sthe Chlef Native Commiss-
ioner will be an ex-officio member of all lgcal boards, able
where necessary to attend any meeting and to present broad
considerations of policy. The Provincial\Commissiqnei in each
Province will, moreover, be & member of the local boards in his
Province. Finally the local Boards will only be advisory to
the Central Board, and all their recommendations will be subject
to review and confirmation or otherwise by the Central Board .

7. Tt will be seen that section 16 of the Bill amplifies
section 57 of Chapter 140 in respect of public aerodrones,
development of mineral resources, Government camps or stations
and the establishment of townships, The category of purposes
has been made complete and sub-section (7) of Chapter 140 has

therefore been eliminated. It has further been considered that

the general gqyer given in Section 2(2) of the gil; renders

unnecessary /
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unnecessary the retention of the proviso to Section 57
of Chapter 140.

8. The question of the control of townships in Native
Reserves was referred to in Chapter XII of the Local Government
Commission's Report on the Settled Areas, and I would invite
your attenfipn to Section 16(j) and to Section 21(i) of the
Bill. There ere numerous small settlements whzch are gradually
becoming townships in Kative Reserves. These, with all pettiy
"trading centres", will be left for the present in the Reserves
and controlled under Rules as provided in Section 21(i). -

The provision in Section 16(j) of the Bill is designed
to allow of the removal of township control from the Board,
subject to satisfactory financial arfangements, when a town- g
ship becomes of sufficient importance to warrant the institution
of advisory Committees of local residents on the lines of
Chapter XII of the Local Government Commission.s Report.

9. I trust that you will be aole To %arorm me of your
approval of the terms of this Bill amrsoon as ﬁossible, as I
should wish to introduce and pass it at the next session of
Legislative Council which will take place in January. To make
this possible the draft Ordinance should be.published not

later then the middle of December.

I have the honour to be,
Sir,

Your most obediemt, humble Servant,

ﬂmx 14 1<1L77 ;

GOVERNOR.
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A Bill to Provide for the Reservation of Lands
for the Use and Benefit of the Native Tribes
of the Colony and for the Management and
Control of Lands so Reservsd.

BE 171" BENACTED by the Governor of the Colony of
Kenya, with the advice and consent of the Legislative Council
thereof, as follows :(— -

1. "Phis Ordinance may be oted ws * the Native [Lands
Trust Ordinance, 1927,

2. 1 "The nreas of Crown land described in Government
Notive No. 394, publishied in the Official Gazette of the Colony
dated the thirteenth day of October. 1926, are hereby declared
to be Nutive Reserves and are reserved and set aside for the
use wnd benefit of the native tribes of the Colony for ever.

2} It shall be Jawlul for the Governor from time to time
to reserve for the use and benefit of the native tribes of the
Colony such further aveas of Crown Jand as in his opinion may
be required for thenr muintenanee and support. Any area so
reserved shall be deemed for the purposes of this Ordinance 1o
be a Native Reserve

25 Notice of evers reseevation nnder sub-section (21 shall
be pubhshed v the Guzette and shall specify

tav the boundaries of the Native Reserve : und
thithe tribe or tribal unit for whose use and b

reservation has been muade.

(Y No reservation under tus section shall confer on any
tribe ur metnber of any trihe the right to alienggesny land in a
Native Reserve.

3. (11 There shull be established a Native Lands Trust
Board thereinafter referred to ax the  Central Board ™) which
shall consist of :- -

r The Governor ax Iresident

the Pl Colamal Secretars as Vice-President

tel The Attorney General
(i) The Clief Native Comnnssioner .

(v The Commssioner of Lands .

‘

The Unofficiel Member of the Legislative Council
nominated ta represent the interestg of the African
community ;

() Three Furopean Elected Members of the Legshitive
Council, to be nominated by the Governor

(2) The Central Board may from time to time, if it should

Short title.

Raservation of
an
natives.

o

Eatablishmeant
of Native
Lands ‘Trust
Board

Power to

deem it desirable, co-opt one or more Africans as members of 0Pt

the Board for the purpose of the consideration of any particular
matter.

(3) The President or Vice-President and four other mem- Quorum.

bers shall form a quorum. .
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Pracedure at et hefore the Central Board shall be decided
Meetings

woangorits of votes of those present and voting, and, in the
case ad eualiny of votes, the President or Vice-President, as the
ey beoshall have asecond or casting vote.

4. Subject to the provisiongg this Ordinance, all lands in = §
Nittive Heserves and all tattels-F8lafing thereto are hereby
declired to b nder the inanagement and control of the Central
Boardand adl <ocl Jands shall be administered for the use and
Denefit of (he astive tabges for which they have, l’vspu(‘tn'(il_\',
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7. Notwithstanding anyttung any other Ordinance
contained, no lund in any Native Reserve shall be leased or
otherwise dixposed of except under and it aceordance with the
provisions of this Ordinance, and no lense or licence shall
be granted anless the Central Board 15 satislied, after reference
to the appropriate Local Bowrd, that the grant of sueh lease
or heenee will be beovficial to the native trbe concerned

8. 4l Subjeet o the provisons of the Jast preceding
section at shall be Jawful for the Governor. with the advice
sl cousemt of the Centrel Boards -

G Tu lense wny land in the Nutive Reserve ;
(o 1 the rent payable 1n respect Giereof @

From time to time to revise sl vent o accordance
with the provisions of seetion 11 of this Ordinanee ;

Gl Po grant Tieences to and to enter mio contracts with
non-natives relating to-—

A othe vraing of cattle in a4 Native Reserve .

tre the removal of timber ar other furest prodier
s Native [eserve

s the taking of sand, lme. stane and othoer

cottan nunerids frone s Native Reserve

Provided that i thes cuse of @ Leese o Teence velatimg
any lamds reserved for the ocerpation of tie Masi tribe by
virtue of the agreements dated, reapectively. the ninth day of
Augnst. 10 E and the twenty-sixeh day of Apnll 1L regard
shall be had 1o the terme of the sinl agreements and any
subsequent agrecients.

20 AN ventw, stanid premia, o

zing fees - other: pro

Disposal of
land tn Netive
Reserves.

Alienation or
other disposal
of land 11
Natine

Reseryen

| &l ';;:a, By
whittsoever aecruing from land 1 1 Native Tu servel ORI,

tmber or other forest produce or Tram <amd Jie, stone or
other matenals removed or taken from a Native Zrserve, shall
be pand 1o the Taocal Native Fund, or. where there 18 110 Tioeal
Native Fund. to the Nuatives” Trast Fund

9. 11 Leases of Lund contiunnye nahive villiges o settle-
ments nay be granted nnder the st preceding section withont
specttlly exchuding such villages or setllements, but land m
the actial vecapation ol mtives ut the date of the loase shall,
a0l as stoax aetually oeenpied by them. bo dected G e
exciuded from the ivase.

F ARy fund within an area eased wineh hag been i the
oceuprtion of natives shall, o censing to be so oo upaed, pass
to the lessee :

Provided that the Chief Natiee Compussioner or ~inch
persan as may he authorsal by Lum for that purpose shali
certify that the natives have ceased te oecupy such land of thr
own free will wnd aceard and withont any duress on the part
of the lessee

(3 Any doubts that may arise as to whetlue iy Tand -
or iy not included 1o any native settletnent or village, o 1o
lands allotted for that purpose, shall he decided by the Central
Board whose decision shall be final.

10. (1) T.eases under section R of this Ordimance may he
for any period not exceeding ninety-nine years, and shall he
aranted subject to such terms and conditions as the Governo,
with the advice and consent of the Central Board, way :muk

Leases of land
in actual
weeapation of
natives

Forne of
leves
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(2 Fpon recerpt ol such apphicanon together with o state-

Candition

Faers such lease shall be deemed to contain provisions

wiplied 1n t e Lol g effeet —

. ment speeifyving the rent i arrear or the condition which has
i That the dessee hinds himself to pay the rent xed by not been comphed with or of which a breach has heen comn-
the Governor under section 8§ of this Ordinance and mrtted. the magsteate shall ciuse to be served upon the
any rent which may be fixed on revision ; 5 o] O 5 licensee a copy of such statement together with a notice of
B That tdie lessee binds himself to pay contpensation for the date. ot beiny less than fourteen divs from the date of
aindamige cansed boTnative. individuals or cor- \A\ such notice when the applivation swill be eard
ttemies i the exereisg §EH8 vights yrranted to hin. I I Lo d e © Lo | - |
S - . 2 N ot upon the date hixed for the hearm, of the apphen
Cinef Natine Tesbadi Lo Bowtal for the Chief Nutive Cammidsioner, e ! h
Vet ) . tion or to whieh <ueh Learing has been adjourned nshall
. Subvt toans Cenerad ar special directions frons the Lrovernar, 10 - A
AT eises . e | bl af the G | ted 10 b proved to the sosfacton of the inuoistrate that rent s
corvecute e o bl dothe Governor any lease grapted
v et v : ! wrrear or that the Jeensee bas failed 1o comply with or has >
nrelor T e o e , .
: cotutmtted o breach of iy of the conditions of the lieence,
Fro ples te e 1 et comnne the vent o Le densamded foe an Lud the maglstrate shall, subject to velef upan suck ters as may
i) A

et Hewrve b inpan any revision of rent, e Central appear just, declire the licence forfeited.
v i : .
e Plbhesnteccnsnlerainn the e Aol or a5
fort ot ot ather Dok o the mngediate neteb b 15 15, Noforfertere under ether of the two last preceding Debt not
R . . At the Fbeat wnount that can sechions shadl perate (o extingmish any debt due in respect 'r’\:‘fl':::r“:’e" by
I R TTEN I TRTRR Y lamjj::ﬁg. of anwy rent or other payment to be made by oa lessee ar
o . : N g i
ol e b e e Licensee under o lewse or licence forfeited,
[ st revsnsf e rend the Conrral Lhand 20
[T . Pl at o ane val Lo o egatal 18, The Governor may at any tune, with the advice and Power of
cu vl alie et e - e . vt Governor
L N F O T ot S IRT T S 20 vonsent of the ‘I(n(ml Board, by notice in the (m/.ovtlt. v lde oo
N S \ - cotheslne ok the Sond dae to e exclude from a Native Reserve any land whicl mav he required Native Reserve
! N : N o v : . land roquired
: roan B ftlow e pagrpioses 4
et e C forany of the fotliwins purpo fur public
i Publie roads or Bruderes ; g
s 120 v gt s be atherasne proveded b Falom unider 25
o e Tl et e Sl ot ce Laewkil i Aty ' Publie reservors . agneduets. cionale, witor-cotrses or
o L Pt e e aenate the Land conpised 25 water pupe-bines
1 et st el Gy e (R FETEN Tt .
P bty | He '”' SR "M‘I' ot e Pablic quays, wharves or kanding places ;
: I : ! Cevpiest o ot ra e oweoever withont ) .
N e Certesl D et bonioanaed astaned . and 30 wh Public railways or tamways
T THeter Gl furmsesagigd, b Joase ) )
- eler el e Heosn ]“ B o3 Publie aerolrones
IR et bt e Gnsent ol the . ’
L T . i v ! o Developroent of electine power for pabBEfurpases
4 } ( ] ‘ 30 from any lake, nver or sirean.
. . P e B I I T therenf roerven] o Pepsr
. . IR% . s nunerad resources of the Colone
P . . ) N e b el for the 35 I evelopment of the naner esources of the o
e o the sinne Shal! hve becone th Govenouent comps or stations
o v Pt of the lessec s Govenants
T o ks i Iection w R the 3
N . Sl the Chael NaGae oiminssioner e Buibdings or warks i connection with any of the fore .
P o . Shan o o e e ROWLL PUFposes
e : Provent i arren o the covenant 40 35 1 The estabiislinent of townships
v I on e b o s e after
! P e e o eener an Provided that compensaton shall be puvable 1n verprect
; B TR Chrennor e . of any butldings or crops destroyed or dinnaged, and may also
o [N IETIVS [ PR PRI OTENN B Preitiines 3 - i A 3 ¥
T . S e ot Sl edbpt L gelpef i the diseretion of the Govermo . be payable in respect of wny
C . Cpeanr st dechae the landd Torferted . 45 disturbanee or other Toss 1o natives cansed by sueh oxclusion
“ corder b e w e  ahe Land e civen by the . -
i et b fathaath o o o before such { 40 17, 110 1 shall e Jawful tor the Governo Towers ot
P ki b et that the®lefendant do l& . Gruvernar in
i ta) at any Ume 1o enter upon any land s Native Reserve regard o laneg
. ',#I and to take therefrom stone and other materials for "g ﬂ;’t‘::"
! oo
e LA 5 0 e e part therenf pivable under a the making or repairing of roads, ratiways. canals
P , Lol Ordinane bl ur Ay Uine h; 50 water channels, or other public works whether f
: . ) > ke k 0 . without paymng c JIEH
Pt et tnenty une dbios after the same shadl 45 the |1|t{ l\llndl ]I not lnln lllutjm,, ;umg)rnaun;n
' A\ (o - s g o 13 5 K N
o S e e shadd Lol to comply with, except for butldings and crops destroyed or danaged :
@bl e e breach ofany of the conditions of his Y at uny time to enter upen such lund and to set Nips
TR Pt N e Cotnmnisantier may cause an applica- 55 poles and carry electric lines ucvoss such land und 1o
Sert b e e e netvate of the first cluss within whose

lay sewers, water pipes or electric lLines, therein.
without puying compensation but making good all
dinnnge

veab s v e tond the sulgeet of the licence is sifuate.

to e byt st [t
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febatany tine to enter upon such land and there do any
work which he may consider necessary for muintain-
e ot mproving the flow of water in any river or
srean on sueh land, and to construet damis, and to
divert any river or stream, withont paying compensa-
tionexcept for baildingg and crops destroyed or

1 e
daniged |

by owoting wnder his hand - o orise officers of
1)

He dovernment and Governmant cottractors, their

]

servants ol avents, 1o exercise any of the powers
cotderred upean hito by this section
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&) The managenment and econtrol of land in Native
Rescrves ;

(¢

The management and control of water, forest and
tinher in Nutive Reserves:

{dy The vonduct of sursevs und the erection and main-
tenance of baumdary marks ;

(e The reservation of existing casements and of means

of nevess o neighbouring lands, and the COmpens-
tion tlany. 16 be paid therefor ; -

C The lnnittion of wreax to be Jeased fo building pur-

froses

e The pracedire Lo e sdopted inveged o uppheations
for Jewses st heenees ander (s Ordinance ;

Yo The restration of leases cvanted under s Ocdon .
AN

The rescnvation of wreas of Land 10 Native Resers os

tor tensesships and trading contres, aud the Az es
went and control of b s nshups wnd trading
(BTN :

The vesevition ot areas of Lind e Native Teseryes for

the pinpsie ot vaublisbine sehools. churchies, Los

patals ot other wstitutions of a0 claritabile .

tebsions charactercand e s ement and control

o such areis and st otions

o he antng o secupitin Leeaces 1o medividual

tatives ur to fanubies

e The dividund . fates o coantnngl rizhits of ey
sl e settletient of Ll thapates swrising therefroggss
rtween e tendurs of & tebe ar Gerdal ani for
shose honeiit o Nt Toserve T been <ot ashile
el proceduee tor thee esesstient and allocidion -t

cwpetsition pasable under this Ordinanee ;

e e e o be panl for und matter tlong done
tider this Ordinanee

22, Nothing o this Undinees e contanccd shall L Raving of
decenal to affeet the vadidiy ol any fitke o land within (hae vusting rights
arvic of a0 Natne Reserve granted Lefore the COneneeent
of tus Ordiniaice, and wll suel thes and the nehits therels
conferred amt the vhiizations therebs atposed shadl contnue
o be governed N the Ordiances vraber which el ttles
were granted as ot s Ovdiance Lis oot boe cnseted

Provided, however, that ] Lud cong e 1 2osuch
titde shall be decnsed to be mehided 1 the Natine Bewerto m

whieh 1l s weograpliealy stoated. snd adl rents accruing
therefrom shiadl be prad 1o the eredit of twe Local Native Fund,
ore where there as no Loead Natve Fund, 1o the Natives'
Trost Fund.

23. Subject 10 the provisions  of Ilhu lust precedig Repeal.
sectron, art VI of the Crowa Lands Ordinance, a8 amended Cap. 140
by the Crown Lands (Amendmenti Ordinance, 1926, is hereiny No. 22 of 1926,
repealed. T Ty

K4
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With peferenoo %o uy doopatch Ho.B of tho
2let Juno I havo tho honouy %o tzenomit %0 you gopieo

of furthor quostions and ancvere ino tho Houso of

Joo=onn rogarding tho case Douglas uorang$ and othors
vorouo Ghicf . . Mwiokuki and tho Attornoy Genaral,
2 In view of uy prowioo %o make urgoat

onquirien 1 tolographed to you om tho 17tk Hox%

i

acking chon I might oxpoot to rocoive tho du'l—:pa..cch . ';
promiced in the Selogrom from tho Officar | f

Adsninletoring tho Gowornmsnt of the 3iot Hay Ho. 197 k
and oteting that I was anxious %o receive ao séon_ ¥
a0 ponodblo a report doaling fully not only with

Sho gonaral question of native land tenure but aloo
io particular with tho case reforrod to.
I havo the honour to be
5’le'. ‘1
Your moot obediont 1

husble corvaat. i

QOVERNOR

LIUSEDART GolonmL
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Telegram from the Secretary of State for the Colonies
to the Governor ¢f Kenya,
‘ (Sent 7,30 p.a. 17th Novewsber, 1927.)

When may I expect desputcl promised at end <f your
telegram 3lst May Ho.19:% native land ternure. Am anxious
to receive by mail as soon as pogsitle report dealing
fully not only with gene}al question but also in
particular with case of Douglas Morangi referred to in
Parliamentury question enclosed in my despatch M/3 21st

June last,

8
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KENYA NATTIVE . BAND THUST

On June BOth; 1927, the Secretary of State had
a meeting with Sir Edward Grigg, at vhich Sir S. Wilson,
Mr. Ormsby Gofe and Sir C.Strachey were present, to
discuss the general lines of the procedure now required
to se:{‘:le satisfactorily the futnre of the Native Reserves.
The Governor's intention is to have the necessary legiE-
lation drafted on his return to the Colony. The object
of the discussion was to determine the general lines of
such legislation, in erder that the draft should not
contain anything which departed in any important respect
from principles accepted by the Secretary of State.

It was agreed gemerally that legislation by
Ordinance rather than by Order in Council was preferable,

! Sir Edward Grigg suggesting that some provision for the

security of the Reserves might be inclnded in any Orders
in Coumeil estabhshmg a closer union of thy Eas"ﬁ-’ﬁfrlcan
'J.'erntorlas ‘ The Secretary of State obsexged that he
reserved an open mind on that subject.

The owneréhip of the Reserves as defined and

gazetted should contimme to be vested in the Crown®, The
land should be at the disposal of the Governor for the
benefit of the natives, subject to the advice and control
of Boards of Trustees.

- There should be a Central Board, vith the Govermor
as Chairman, to deal with matters of common intersst apd
such matters as the Governor considers should properly be :

referred.....

X Under the Grown ILands Ordinance of 1915, “ﬁrbﬂn Land™
J.nclndes a.'l.l lam;a resamd for the use of the mambers of

any native tribe.
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referred to it, es well as matters referred to it by the
Iocal boards. It was suggested that besides the ?overnor,
the Central Board might consist of one official and one
unofficial member from sach local beard.

~ Phere may he flva local boards. The composition
suggested was the Provmcml Commissioner as Chairman -
(perhaps with casting vote only), ons official and tws or
three unofficials representing the interests of the natives.
E’hs unofficials would be appointed for a term of years - not
excoeding 10 was menviened as suitahue ~ It was agreed
that the rights to acquire land within the reserves for
certain public and private purposes enumerated in Nr.
Maxwell's letter of Jamary 19th, 1927, to the Attorney
General, Nairobi, and the conditions of such acquisition
were generally acceptable, but it is necessary to add the
surface rights requisite for the working of mJ.n”rala._,_,l‘t
was also agreed that the Trustees should have power to lease
land in the Reserves for agricultural or pastoral developmaﬁt,
if they were satisfied that this would be to the advantage ot
the tribe. It wag thought that lesses should be for 99
years, no alienation <{>f freehold to be allowed. b

COLONIAL OFFICE,
30th June, 1927.
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fL;,i'V*..“ a meeting with Sir Edward Grigg, at which Sir S.Wilson,
X 4 ES
J‘?»«j\'/‘f. Mr.Ormsby Gore and Sir C.Strachey were present, to discuss

the general lines of the procedure now required to settle
satisfactorily the future of the Native Reserves. The
Governor's intention is to have the necessary legislétion
drafted on his return to the Colony. The object of the
discussion was to determine the general lines of such
legislation, in order that the draft should not contain
anything which departed in any iimparterit respect from principlqs
accepted by the Secretary of State.

1t was agreed generally that legislation by Ordina.x;gre

ey
rather than by Order in Council was preferable, zh?;%’écretary
of State observing that he reserved an open mimd~on the

subject.

The ownership of the Reserves as defined and gazetted
should continue to be vested in the Crown . The land shoull‘;l‘;
be at the disposal of the Governor for the benefit of the
natives, subject to the advice and control of Boards of
Trustees. -

There should be a Central Board, with the Governor

asg

x
Under the Crown Landse Ordinance of 1915, "Crown Land®

includes all lands reserved for the use of the members of

any native tribe.

= — et . . .




a8 Cheirman, to deal with matters of common interest and
such matters as fhe Governor considers should properly

be referred to it, as well as matters referred to it by
the loc:i boards. It was suggested that besides the
Governor, the Central Board might consist of one official
and one unofficial member from each local board.

There may be five local boards. The composition
suggested was The District Commissioner as Chairman
(perhaps with casting wote only), one official and two or
three unofficials representing the interests of the natives.
1f possible, the official member should be a repredentative
of the agricultural department, but Sir E.Grigg was doubtful
whether this would be practicable in all cases. The

unofficials would be appointed for a term of years -~ not

exceeding 10 was mentioned as suitable » It was?-‘é."g;@,s‘tr:@;
that the rights to acquire land within the res_%'g._‘ea for *
certain public and private purposes enumerated in Mr.Maxwell's
letter of January 19th, 1927 to the Attorney General,'Nairobi,
and the conditions of such acquisition were generally
acceptable, but it is necéssary to add the surface rights
requisite for the working of minerals. The subject of
agricultural and pastoral rights showld form a separate
clause in the Ordinance. Only leasehold should be allowed.
An -essential condition before leasing would be that the

land will not be required by natives during the currency of
the lease. The term of lease will probably have to be

fixed at 99 years, revisable at intervals in accgrdance

with existing practice in the Colony.

COLONIAL OFFICE,.
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30th June, 1927.




NATIVE LAND TRUST IN KENYA.

Arrengements have been made for Sir B. Grigpr
to see the S. of S.(and for Mr. Ormskty Gore to be pre-
sent)at 10. Lﬁ’on the 20th of June to discuss this
metter. . He has slready discussed il with me, bLut
there were necessarily various boiiils s which an_\'gti.ir.:jr
I could say was subject to decision by ile 3. of §.

It is i oyder ‘o zet the matiers =s Jelinite us |
Joszitle tefors he returns to Kenva tret Sir B, Gri o
desires ile larther discussion,

Sukject to tust, he

propore 1o draft

s

ihe necesrary Ordinance immediatelr on his return to

Kenya, and to send it home in time for us,
cespatch, to eneble him 1o introduce it at the Decerbsr
meeting of the Le~islaiive Council. He is anxicus

that it should not be postponed further

3ir'B. Deuhar's leiter which errived yester-
/ -
day, has disappointed Sir E. Gri,r, es it carries the
mavter no further apd, indeed, overlooks much of what
has Dbeen done, including the Govermor's latest deci-
gons before Le left the Colony. The most important

T
of these is probably that,ef Judge Feetham's agvice,

b deeites

2 -

(to drop tre idea of vesting mative land in tne Suplje'z_nev
Court. This wae, I submit, & very wise decision.
In the circdmstancas, he is anxious that Sir E.Denhar's
letter should be resarded not at all as a mt of
the attitude of the Govt. of Kenva, but simply as
i1lustrating the points which have arisen.
’ The principal points are:-
(1) In whom should the ownership of the land be i
Vy i
vesteu, - ~’I‘_he despatch on Gov.&gg/% bu.age—-t:e ‘
ming* no doubt ‘hh’ﬁi& he view the;n taken wes that 'tlita :

-




Yard shoalu cciusll te vested in the Trust. In Sir E.
gyl v, win owiuli confiuse rather than relieve
the wind o tie ~tive, =nd it would probably in a few

vesrs be oot ey onacerous, as we cannot say exactly

aw 4re Tvoot bBoord or Bozrds would be composed w

Ka o ciyrrced Tirtier oa iie lines of self-
- et It is guite p-u-ri:,‘.e/ vy linitinz the
Jive roor's mover of retior by the ~dwisory furctions

jves to *he Bosrd, or Bosrds, to recure the native

r~iot i1 -esariderad s2ticn, and i1 is possible, of

azoce, e lsg 1o wrovide Tor tre outhority of the S. of §.

oo
oot fin l Tor oLl cltersticns of tre Loundaries
B D e vvad hy r B.
G it f st ves trie vord

Tolso L croced ive
Sootined 1o oo vide ki iy v
' 1ve _ooote Dullw cecired with the
Dverte 1 e Juver oy s renvasestative ¢f the
Crew Eot o ir ol i te dee Gover wr crnd not the
voer v il seooenet sar what the Executive
ool in ‘m&% NS
! elee Lo b i g or by Urider dn
T e crunurel fo cave o Urder 15 Cooneil
i o¥, . r torel Wed~vocd,
i ¢ cafesiar s~ the native from
iy Rl Kera, sul that safeguard
cecin- i1 Tear Tror ‘he Astartv
L ! ttood vere of lerizlation will

Lol .
al'.-_;-?;. S0t oew Lo Iinectlon with native natters,
Ghs Pl orviilr o worciced iF ary objectionsble

ggfter'i TlinooS e wruioaice vere atlerpted.
=R

Legislation

", .
=
e Jily -
;. foen,
P ol
T2~
e [ 4 OH
o [N

, ol
rights by Order in Council will be when th& propesed

Legislation by Ordinance has the advantage of not snta- i

gonizirg local white oplinion. Sir B. Grigg is confi-
dent that ke can, withoul undue difficulty, ret zn
Ordinance on this subject through ihe Council, and it
isecertainly very much better to heve ithe unofiicial
slement acting with us rether than to irpose on therr

legislation which, not being thelr']}r they will oppose.

I should like to make-the furthsr point that the
powef of legislating by Order in Council should not be !
tou freely used at this stage If Kenya is to havea
more liberal constitution,A I attach the grestest im-
portance to the Crown retaininéfright of legislating
by Order ir Council, and it will be the more difficult
to retain tnatl righi if it is unnecessarily invoked
beforehand. Sir E. Grigg points oul that the proper

place for providing a general safegu&m for nativess |

. S~

D T e A T P i

central authority is set up.

I do not attach much importance to the argu-
ment that because the Crown Lands Ordimance of 1915
coupled with the Kenya Order in Council of 1921 created
& position which Ied to a judicial obiter alct.um that
it Leno—is T & &
“he natives were nm.m_gfme-r-eae at will mekss it% necessary |
The Govt.

of Kenya has & perfect right to legislate on lines not

to protect the native by Order in Council.

inconsistent with an Urder in Council, and the dele-
gation of the administrative exercise of the Governor's

function in this matter seems to be perfectly consistentff

with the Order in Council.

(.’5) Constitution of the Board or Bbards Sir B. |
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COVERNMENT HOUSE,
. KENYA,
RN . a4 EAST AFRICA.

Zist May, 1927.

Dear Bottomley,
For your information, I send herewith,
together with its enclosures, a lestter which
I have addréésgd to Sir Edward Grigg, by the
current mail, in regard to the Draft Native
Lende Trust Bill. s <% o fon. e K bomy Fnew’ Kisal
y bt G K o E AT Jep

Yours sincerely,

7
i)m 7} J(Ltm/x;“;k_?

g

e

4.C. Bottomley, Esq., C.M.G., 0.B.E.
Colonial Offics,
London.
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GOVERNMENT HOUSE,
NATROBI,
TTNYA,

30th May, 1927,

Dear Sir Bdward Grigg,

A 1 am sending you by thie mail various papers dealing
with the Draft Netive Lands Trust Bill. I was under the
impression thet you hed copies of these papers with you
and the matter was held up in view of the fact that an in-
terpretation is needed of what the Secrstary of State means
by yeating the land in native reserves in a Trust Board,
From a reply siven to a question in the House of Comuons,
it was believed that this point would be raised by the
Secretary of State with you, 1 am sorry if the material
papers did not acoompany you to England. 1

1 was not fully aware what had happened in regard to
this question while I was on leave. I put up a draft<dse-
patch, a copy of which I now annex, in December, 1975, You
will remember that Colonel VWatkine, who was then acting ae
C.N.C., raised the point that the Crowm "never intended to

acquire, never did acquire real property in native reser"ea"F
3
¥

This position was discussed with the Senior Commissioners,

who did not-accept Colonel Watkins' view and agreed with /
the interpretation, which wes put forward by me and by the
Commissicner of Lands, that_the lands were vested in the

Crown and never ceased to be Crown Land.

:
. . |
You deferred taking any action on the despatch until K&

N _ :

after the Governora' Conference, when you wished to discuss é
the question with the other Enst African Governors. ) g&

afirm x
L. B . 't
- e T ) .f
o - 7 &




"»He adds that *The' propositlon' i Trust Board in which

2,

The matter then appears to have been held over until
May, when a memorandum was submitted by Mr. Maxwell, the

Chief Native Comuissioner, copy of which is annexed.

3

¥r. Maxwell, in this memorandum, raises the question
ag to the vesting of native lande and gives it as his opin-
ion that it is the definite intention of the Secretary of
State that land should be vested in the Trust Board, He
also urges that unofficial non=-natives should not be appoint~
ed to the Trust Board. He presses that legislation should
be enacted by an Order~ineCouncil in preference to a Logal |
Ordinance. He recommends that the ultimate decision as to ‘
whether any particular portion of native land in a native L
reserve should or should not be aliensted be left to the
Supreme Court, on the grounds that -the Judiciary stande -
aloof and is ﬁot swayed by any political consideration. )

Your Excellency expressed your complete disagreemoent
with the C.N.C,'s reasoning and wit:ﬁ the whole spirit of his
argument, with the exceptions:-

i. As to the desirability 6f en Order-in=Council, on w.ich
you stated that you had an open mind.

2. The appeal to the Supreme Court, with which you vere in
agreement,

1 annex a copy of your minute of the 25th June.

On the 20th July, ﬂhe doting C.S. minuted that he had
disoussed this question with the Attorney Genersl, the C.V.C.
end the Commigsioner of Lands and that "All ngreed that the
control of Native Lands might usefully and safely vest in-a :
Board of Kenya Judges ﬂhgjoul ot through a Registrar.” i

-




ownership should vest is abandoned” end that "ownership
will remain with the Crown.®
The question whetlivr the enactment should bs by Order-in-
Counoil or Local Ordinence was raised bﬁt left open.
The C.ﬁ.C. was Yo draft the Order~in-Council, for the
Attorney General's consideration and for subsequent dis~
cussion with the Ghief Justice, and then it was to he sub-
mitted to Your Excellenecy.
There is e note to the effect that the matter was to be
brought up again in two months' time,
----- ~== 1 enclose a copy of the Draft Native Reserves Bill as pref“th
=--~---- by the Attorney Gegifal in April, 1925, with some notes
thereon from C.H.0. % correspondence with tis Attorney
General's office. e
Mr. Maxvell hes adhered to his view that the land in native
reserves should vest (in the legel sense) in a Trust Boafd
and argues that the Secretary of State has so agreed,
The Solicitor General stated that "It was and is submitted
by this depaertment that the intention of the Secretsry of
State is not that argued by Mr. Maxwell and that definite

instructions on this point are desired.”

The question as to whebher an Order=-in-Council or
an Ordinance should be drafted also appears to be still

under discussion.

On reference to the C,N.C, he stated that it would
appeer that these points were to be settled by Your
Excellency with the S8soretary of State. I vas under the,
same imprqggion and tng;ﬁgﬁﬁeriygs therefore, ;»ragret,

"+ been-loft in abeyarge. I aaﬁf§§§gla telegram on the 25th

- T TN




4.

instant explaining the points at issue, which will, I hope,

be useful in any discuseion with the Secretary of State,

My own views are éxpreased in my draft despatch of

December 1925, 1 do not interpret the Secretary of State's
reforence to the land being "vested” in the Trust Board

as meaning that the Crown shall divest itsclf of its owner=
ship and control of native lands, I do not thinkthat the
netives would understsnd for a moment the ides 6f their
lands being vested in a Board, It is a question on the

one side of Crown ownership and on the other of individual

claims.  Ownership by the Crown is recognised by the

history and records of Europeans and Africane in East

Africa. Private ownership was never recognised and is
a new ides to the native mind. 4All, I imsgine, tha. thé™s=
Secretary of State.meant was that these lands should he.

further protected by the appointment of & Trust Beard,

which would be directly responaiﬁle as guardians of the
native lands and would prevent any slienation of these
lends without the consent of the natives, That is to say
that it ie not the lands themselves which should be vestsd j :

but that the control of the disposal of such lapds should

be vested in a definite Trust Board.

The composition of the Trust Board has already been
suggented to the Jecretary of State end is in accordance

P TS R ke e Yo oo g T 2
s 2 3 A g0

with the proposals put forwerd by me to Sir Robert Corynder
and which are referred to in the Report of the East African |

ey

Commisaion,

T i i
ko

The;EppOintggﬂ%Fﬁfiﬁnog;;giel non-natives to the
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Board undoubtedly raises a difficult gquestion, but I do
not share the C.N.C.'s fear that such appointmente would
be viewed widh apprehension and disapproval by the natives.
1 cannot see hov such representation cen or should be

avoided.

The position has always been taken up verystrongly.
and iz confirmed by the White Paper that the trusteeship
of the netives is vested in the Government, bat no European
element in this country would be likely to interpret this
to mean in the Governor as an individual or as on sutocrat
but in the Governor as advised by his legislature. The
trusteeship to be really effective must be shared by all
Europeans, official and unofficizl. It would be 1mpoaslble
to avoid questions of alienstion coming before Leglads:
Council, by questions or motions, and nothing is ae_likely
to arouse distrust and suspicion among the white populatxon
in this country as to shut off means of communication or
suggest that native lends are u sacrosenct subject which
can only be diseussed‘in the official world, Your

Exoellency, I em sure, conours in this view,

1-only emphasize these points hers bacause I feel it
is necessary to make it clear to the Secretery of State
that these are the views held locally by the Eurppean
population while, at the same time, the sugrestion of the
C.N.C, as to the native view should, I think, be largely
discounted,

It mua@.,of course, dopend very lergely on how
Europegn unoffioi: {ré$5 ontation on the Frust Board.




5.

should be a missionary,

Considering that there is wofficial representation
of natives on Bxecutive Council and Legislative Council,
that therse are unofficial representatives on the Advisory
Comnittee on Native Education, on the Board of the Native
Industrial Training Depot, and on the Board of the Alliance
High School, there is strong precedent for affording un~-
official representation on the Board dealing wiﬁh native
lends. I never heard the slightest objection voiced on
behalf of the nativas to their education, in regard to
which they feel strongly, and other interestas being dise
cussed by unofficial representatives, appointed specially

to consider such matters,

As regards legislation by an,Order-in-Gouncil, I

think this is open to many of the objectlons to which I— ‘
have referrad sbove in connection with the proposed eif§
clusion of the unoffieial European. I think it ig far
more likely thet legislation for a Trust Board with the
strictest possible provisions for preventing the alien=~
ation of their landa by natives will receive the approvai
of Counoil if put before them in the ordinary way, through
a legislative moasure. Enveloped in an Ordar-xnﬂcouncil.
it would at onee provoke suspicion and criticiem, It
would bo suggested that the ob;ect in 8o incorpotating it
was to burke disoussion and guillotine debate.

As regards the proposal to make the Supreme Court or
e Board of Kenya Judges the court of appeal in reapect‘of
nlionation of native lands, 1 am opposed to this suggpstion.

Once bring.-in the Bench) ~the Ban follows. Once lawyers-




"duties, look upch these quesi

are retained to argue native land claims so soen will
this country be faced with the land litigation whi‘oh has
becoms & vice indulged ‘in to excess by and }» the ruin
of the native population in Indie and so many of our

colonien,

Your Excellency is aware of the weskness of certain
Judges on the bench and I am afraid there is no guarantee
that like perverse persons may not suscceed them,

The points at issue will always bes-
2. Are the natives as a body unranimously opposed to the
alienation of the land in question?
b. On vhat grounds is this opposilion based?
¢+ I there any possibility of this lend being required
for native use in the native reserve?
d, If not, to what use gan it be put? e
e. If it oan be proved that it oan be put to no use by
the natives themselves and that it is not required by them .
rpw or likely to be required heféafter. has a case been
made out for fhe alisnation of this land to a non-native
or to the Crown? ' '
f. Ars the considerations in favour of alienation so
overpewering ss to justify Government in over-riding
nabive opinion in this matter and, if so, on what grounds
are these‘ considerations based? . 1

It geems to me that the Governor in Bxecutive Council
or the Governor with the advice of the official members of
Ezsputive ,Gbunci:l-;gr the 'Gove:;'.nor alone ahouid be in ’a.
better ‘pogition to determine those isesues ‘t-he.n a Board.of
Judges, yho must, by;._t.}lga nat_ure of their training and
8 from the legal pointvof




view and who heve riot the intimate knowledge of the
country required. ‘

Be it noted, too, that the decision of the Governor l
will not be g ﬁnal one.and that, as proposed in the {
Ordinence originally drafted, he wﬂl be' obliged to refer |
the point to the Searetary of State, with whom the last 3
vord restss Is it not far preferable that the Secretary - “‘
of 8tate, who is fully scqueinted with all.the consider-
ations = political, historicel and legal - should be the
final court of appeal ;gthei than a Privy Council, who will
not have any of these special sources of knowledes? .

The question of the slienation of the native lands
is 80 oruciel a one in the maintenance of contentment in
the mitive reserves and in the general pro@ess of the
country thot, in the interests of the ngtives, the ol
ment, and the non~natives, I feel that it chould not e
left to judges to decide on the arguments of legal counsel.
It is not decinions besed on argufibnt which are required,

»

but decisions based on equity and broad common sense.

Once BGoept the position that the native would feel
his interests to be bstter safeguarded by reference to
judges, jurles, Courts of Appeal for Eant M‘rwa, and privy
gouneillors:rather than by appeal to the Qovernor and his
chief advisers and. the Senratary of 8tate,and the found~

" ations of Government are undermined.

4 Hore trouble-has’ beon .caused amongst native races by .
the div.ision of suthority then by the excess. 6f authority
It o indeed. a:gaso of rende;fipvg:pqﬁq-'cw_ﬂgzj i &hix;& 5




1 ds will. e to con“fnaa -thav
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‘@‘r I have the honour to refer to paragraph 6 of your

denpatch Yo, 889 of the 10th June, which conveys an
inatruotion £0F giving effeot to Sir Bobort Coryndon's
Propozals in respoot of FNaotive Reserves ag detailed fn his
deppatech Allo. 28 of 8th January,

2, Binco the date of the late Governor's deopateh
departmental agvoement in respeot of the native roservas
hes enabled an official gasette to be published desaribing
their boundaries and announocing that a final deolaration of
3| the limits of such reserves will be made in Januagy after
congsideration of any objections which may be raised, Uy
confidential despateh No, 208 of the 8gnd Gotover informed
you that thins step had been taken, which will, I trust,

i
o]

enable me to proceed to take the action reoquired in your h

deopateh under reference, L2

3. There remsing the further matter of the legip-
lation providing a statutory basis for these propoBals and
1® thorefore attach a dwaft Bild embodying them as modified
by the recommendations of the Hagt African Commicston,

}‘ 4. You will obgerve that this B11) i5 not n the
| form of an amendment of the Crown Lands Ordinsnoe, 1918,
but is drafted as n ceparate Native Lands Ordinand®e, in
doference to the strongly exprossed opinion of the Acting
Ohief Native Oommisgiounoy whone memopandum on the asubjeot !
1 oloo att;mh. ' . ‘

8. - The Bill vhile Preserving the eseential pr&iaiona
4 of enoloht}?e Ho. II;I‘;tﬁB__ér Robert's dearatsh gives

A statutory effeot to tixe:;omtfiinn'n recommondations in-
Fospact of a Native LandsTyug: Hae:

coaL L

b3g

A‘?..?”; .
Boird end alsg to your views
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QI’ set forth in paragraphs 7 - 9 of youpr Gespatoh dealing with
refayences to and from the Board, As regapds the figures' at
® which limits to the autpority of the Governor or tho Board
in leaning land ehould be fixed, I suggsst that the precedent
of the Oyowm Isgndn Ordinancs, 1918, be followed, and that

tho Governorts povers sa extend $o 7,500 acras and the
Board's (in place of the Zand OZficer's) to 5,000 adr;s. It
mBy happen that experience will ouggest & modification of
thene figures but as ) t.lo. not gathor that they .l;yave been
£ound opar $o objection in respant of ordinary érown Land
aldenatims, I do not yet.nee any otrong ressons’ ﬁo nod ify
them in tho present case, by adopting other limitations of
aeither maagé or value,

6. You wiil, I hope, £ind that the clguses vhich vest
in the Truot Board tho adminiotration of antive m&
sufficiently interpret your wighas in respact of the s
rooommendatitons made in pugan 30 « 51 of 4he Oomisstdn‘"u T
Report.  The sotual words used in the Report are: "Ue have
sonpidered the Governor's propodslds, but we Legr that, as .
they . atand, thay would not campletely elley the rﬂeugg of
ingaourity which.nov exighe Aud thak 4 io negensary o oot
up 8 definite Trust Bosy#, fn which.ald netive lands ghoila
e waoted." It would sppear. thot the ‘Pparticular proposal
of 3ir Robert Corynden wnuh 48 objooted Ho here %9 ﬁha_t
oomprined . in Olsuse 86 (1) in the.formoy draft Bifa attdohed
to hin dagpatoh which reads as foliawas= "ALL uabive tribal
aress and-all.mights over the same ape heroby deomd' to
be-under the control and gubject.to the disposition of the 75.

Governor and ohall be h.ead angd- adminihtarsﬂ for the une ant

bonefit of the natzwan; and no ttu;a 0 tha oocmﬂm and ‘
uge of any augh, lan.@ﬂ{&u be m.:xq withaut tha congant
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3.

while with pogard to the remarks of the Jomnission on the
gubjeot of permanent alienntion quoted by you, you will
notice that the Bill only provides for a system of chort

leases,

P

7.  The asctunl wording howover used by the Jommission-
ers appeays, if read ¢oo literally, open %o misund‘.al‘ﬂitandlng
and hag created a doubt in the mind of Lioutenant=Colonel
Watkins an %o whether the "venpting® of land recommended
should not bo interproted teaknically, end inelude the
definite ropudintion by the Urown of its poocition as
ultimate trustees, snd the complete transfer of the
preperty to the Board; a cource whiok tho Aoting Chief
Fatidve Comnisalongy advauetes on the ground that the
resorves would then cease-to be aven technioally Gpown
Iand and native confidence would be incressed by the

s ]

sholition of that term in respect of their lands, . HEES

8. There are many reasons which convinse me ﬁi};t
such an intexpretation 1o erwonsous, and that guch &
course of aption would be both fmpolitio and {mproper.

In the fi¥st place I f4nd 4t difficult to believe that so
fundamsntel & change could have baen suggosted in o ciagle
thrase and no farther reforenve to such & Peverasl of
policy mdde in the remaninder of the report, Fhere appears
in foet So be no umoﬂic -ragommendation for the tranafer
of the legal pronaﬂy uwaytrum the Or;wn, but only
detniiy of the;@a!mgatlnn, subjaet to certain specified
linitations, of Ganinistyasive power.

—

- -~

©. Tne probiem which seems, in fhin comngotdan, to.
have most uxordived dhe mind of the Gomisndon wap the
meusasity af dafinin -dbre precitely than heretaforo the .
attitude of the Orawn in '
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Lends Ordinanoe, 1918, 4s very vague in the matier, and
novhere else 45 there to be found any statément affocting
the point. I% was partly therefore for this raagon that
the following paauagf; on pago 29 of the Ropord appears %o
have been written: 9In qrder to %n;pmmnt the White Paper
of 1983, which so definitely affirmy Britieh trusisedship
Tor natives, it seoms necessary that a further instpument
should be issued laying down the torms upon uhich the Crowm
holds native lande in Kenya, and the principles upon which
the natives' estatos should be nanaged on their behalf,
An 15 pointed out in the dundgment slrendy quoted, the
prasent position arises from the effeet of Orders in
Council, and it 15 a matter for legnl considerat ion whethey
the new instrument which is roquived showld not also have
that formi but the exmot forn, whethor an Order in Council
or local Ordinance, can be considered iater." It 45 oy

attached (particularly in Glauseo 31 and 18 and sugh,,..
others as are modellod on tho Nigerian Act) adequate
provision to give effect to thébe Broposalnt but it is gt '
least clear to me thnk they qontain no suggestion whetevep
that the Grown ehould discontimie to hold native Iandam 4n

\
Renyz and should transfep ﬁ;s ultimate possession olgewhere,

10. - So much for the text which is Perhaps onan to
oome cmall doubd and miSconptruction, Fpom the point of
view of _govd polsty, however, I have no hegmbion in
oubnitting on opdnion. If Kenyn afforded a salitary
oxampio 0f 145 exiating form of Orovn trustesthdp for native
lands, I chowld s$ill sdvance. atrong reasohng:. vhy 4% aupnld
continue te do ao.

-

Asatn trogﬁggghmely domenm pont ‘of viaw,

Ziv

hope that you will find in the dreft Ordtnance hepdss. TEESC
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To give a camperatively minor roason first, it would appenr
by no menno oertain what legal difficuliies might otherwise
arise, not only in i1 our logal Ordinances by an emende
ment of the definition of Crown Lands, but also in yespeot
of future decisions of tho Courts on questions of swnov-
shib and past a.;;l present reﬂpoz’n’s ibility, chould a definid
trangfer by thé Orown be attempted,

12, Agsin, =2 depavrture fvom the Cromm's werneifﬁ‘
position would suggent wide and ﬁnpﬂnper apeonlaumm an
$o the reanonc therefor, and wauld aloo probably inpede
any ¢hange-of control or other sotion which s fnture
oocsgfon might require, But maindy from the posnt of
viav of the native mind, I fael sure that any oush titular
asbdioatign would be depiorable, and weuld meyely encoursge
ﬁanifesta.tionn of diptridet which the whole objeot of our
Present propesals if to dispel, Uuch has Peen made of the

e
native'a ospanity for appracieting the legsliy precsrious

position of his tenure in the past. But if ho ig thups—
koenly alive to such eomparatively technfoel issuyes as
these, o0till more can he be inﬂuéﬁced by the proper
prosentation of the Crowa's dignity, prestige and powex,
not as the cause of his appx_vehenaiens; but ag the guarantor
of his rights. In my view, 4f the native han, as it
apponrs he has, vesn inspived to feel distrust in the
matter of his lands, this i precisely tne ifms when the
Crovnts trusteewsudp should be most unequiveszily decinped,
1t jutentions myat Wiﬂﬁly explained, ond the new machinexry
Tor giving thom effeat most cpesdily set wp, I chomld in
£a0t bo the duty of the native afriinisteahfon to Bses that
bath the oourap and the charncter of qur prosant propoasis
aro. propqu,-y u.mle::etooﬂ, dgnd X bg&lm. lwith my

R

Bia dem&oh of 8th




13, 1 have given much thought tc thls particuley
problem and am greatly strengthened in my own opinion by
those of all the Sonlor Commissidners whom I summoned to0

advise me in the mattey; Zhoy vere unanimous in opposing

any transfar of na,ts,vefix 8 fyom the Crowa to the Trust
B‘o;rd gad in emphasising ratheyr tae ixmporta.néa of & speedy
and ceremonious deslaration of native boundaries and the
publication of the porsonnel and duties of tae ney Trust

Board,

v

4. A8 I have slready informif=yow. deceriptionn of
the renerves have mow b&SH prepared, but the fihal
gasetting of thom should, of course, be effected under the

powers granted in the proposed new Ordinmnge., I should be
grateful therefore if you would signfy as soon an possidle
your approval, with mm;a medifioation, 4f any, a3 you inay
require, of this draft BAll, to ennble it to be introduced
into the Leginslotive Counoidl at gome not far Si3%Kint -
session} otherwise, it would be necasoary to gasette the
ragerves under the Part of the Crown Lands Ordinanae which

it is vroposed to repeal,

" I have the nonour to be,

ata,
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NATIVE AFFAIRS DEPARTMENT
NAIROBI
18th Wy 1926,

MEMORANDUM. s

NATIVE RESERVES BILL.

1. As the IgBU1t of o conference between the
Attorney General, the Commissioner of Lands and myself
1 have now received a revised draft of the Nutive
Reserves Bill,
2, The Bill has been drafted in accordance with the
terms oif the Sécretary of State's despatch ¥No. 529 of
the 10th June 1925, as interpreted 1069&;? by the
Solicitor-General (Mr. Gower).
3. I desire however with the greatest respect to
bress as earnestly as I can for the re-consideration
of certain principleé embodied in the Bill.
4(' The points that I desire to submit for further
examination ares~

.(a) Whether the legislation shéuld nc: be

enacted by an Order-in-Council in

preference to a local Ordinance:

(b) Whe ther the land should not be actu: 11+
vested in a Trust Board or Boards; as

indicated in the recommendations of the

East Africﬂn Parliamentery Commission

*ﬁ%ith which the Seéretury of St“ue eXITeSHLU

hig entire concurrence - vide perarroohs

ol of

the 10th Juse. -




A.58/5,

; . NATIVE AFFAIRS DEPARTUENT
\ . NAIROBI
: 18th Moy 1926,

MEMORANDUM.

NATIVE RESERVES BILL,

Eagggggs;

1. As the resu;&gpf & conference betueen the

Attorney General, the Commissioner of Lands and myself
I have now received a revised draft of the Nutive
Reserves Bill. -

2. The Bill has been drafted in accordance with the
terms of the Secretary of State's despatel: No. 529 of

the 1Cth June 1925, as interpreted locallx_gy the

A
Solicitor-General {Mr. Gower). &
3. I desire however with the greatest respect to

bress as earnestly as I can for the re-coqsideratlon
of certain principles embodied in the Bill.
4. The points that I desire to submit for further
examination are:-
(a) Whether the legislation should ne. be
enacted by an Order-in-Council in

preference to a local Ordinance:

(b) Whether the land should not Ve actul 1ls
vested in a Trust Board or Boards; as
. indicated in® the recommendations of the

Bast African Parliamentory Commission

‘with which the Secretiury of State exresre:

hig entire concurrence - vide pera rrenhs

-4 snd 5f his des Rty

~gf the. 10th Juac, -



(c) Whether unofficial non-natfives should be
included in the Trust Board unless and
until theirji@e&gﬁion is asked fer by the

native authorities concerned.

Arguments for an Order-in-Council.

5. The aspect of the general native political situation
which struck me most on my arrival in this country in 1921,
<
which strikes every A ministrativeQ&ficer and which struck
v ha =\

the East African Parliamentary Céam;ssion; is the acute
Qe
anxiety‘oﬁ theApart of natives of every tribe with regard
to the presen£ insecurity ot their land tenure.
&. The chief’ task which lies before Government at the
present moment is to regain the confidence of the natives
which Government has undoubtedly lost. There 15 no doubt
that‘the natives as a whole feel strongly theE Government
has on many oecasions broken definite pledgggéﬁﬁich have
been publicly given to them, and more particularly with
regard to the‘alienation of land. When the Crown Lunds
Ordinance, of 1915 was under consideration attention was
drawn in Parliament to the definition which provides that
the expression "Crown Land” shall include "all lands
"occupied by the native tribes of tne Protectorate and all r
"lands reserved for the use of the members of any native E
"trive", Mr. Harvey, who raised the question in Parliament
characterised this as "a monstrous theft". Assurances
were given by Government that there vas no intention whetever
of depriving natives of their land under this provision.
The special Committee of LegislatiQe Council, which was
appointed to consider the Bill, made the following explanation
iﬁ praragraph 13 of its Report:-

The extension of this definition s¢ as to include

"native reserveB:having besn.oritict:

e
B

. L eme 0. 30
"the Committee wish to Tebord. Smphatiz




"opinion that the definition as drafted should stand.
o . "It must be remembered that many if not most of the

Ynative tribes hawve no individual or even tribal

"tenure of lang;g%' enure is generally understood

in England and it is of the utmost imPortance that
"the land in reserves or occu;ied by native tribes
"should be dcflnitely.vested by statute in the Crovin
"thereby giving the Crown power to afford the nativces
"protection in their poseqqﬁgﬂfgg such land. At
"present dealingghgg such EEnq by individual members
"of the tribe, who by natilve custom have no right sc
"to deal, and othef# unauthorised persons 15 not
"uncommon and it is most desirable that the Crown
"should have the right and power to stop such
“"practices. If such lands are vested in thc Crewn

"it viill be possible for the Crovn to rcgulLte thelr

S
"occupation in the interests of the nati%es and finally

° "to evolve a system of tenure for the nativcs thurcorn

Ygiving them real and definite right to the land".

7. Commcnting on this, éir Henry Bélfiéld in his

Confidentinl despatch No, 144 of thg 25th August, 1914,

sald, - V
* The views of the Special Committec on the
"subject of the reservation of land for native iribes
"are entirely sound and have my full support. Such
'“reserves are in almost all cas¢s mcrcly areas of
"traditional and customary occupation to which no
“"form of title or tgnure has cver becn applied by
“the occupants. The so=called right of possession
"lasted only so long as the occupiers wcre able )

“to resist the intrusion of othcer tribes, and evin

no inclinatic
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4, -
[\ "has been shown to formulate any system of
"tribal or communal tenure.

" The only effectual method of safeguarding thear

“interests in~theésland is by placing it under the

“direct control of the Administration and by
"imposing upon the Governmepnt the duty of prescrvin c -
"for them the rights and privileges which they arc
"unable to protect for themselves.

"This is effected in the simplest manner by defining
"the Reserves as Crown ngﬁéﬁ%ﬁ%ﬂ those gentlemen in
"England who amm=nxious that the rights of the nativis
“should remain inviolamte need be under no
"misapprehension that the Government 1s actuated by
"any predatory instinct or is preparing to despoil
"the native for the bencfit of the scttler, On the
"contrary the drrangement proposcd is the most
"effective means of placing the bar{}ggggg official
"authority between the desire of the scttlicer to
"acquire and the temptation to the native to

"part with what is not his to disposv of",

6. In spite of this the local Government failed signally

to fulfil its pledges and large areas of land hove since

the enactment of the Crown Lands Ordinange 1915, been take..
from netives, apparentiy on the ground thet they wore

"Crown Land", znd given out as farms to settlers, {¢og.  the

Lumbwa and Kipkarren (Nandi) farms).

9. There is no doubt that at the present moment natives
fecl thap the ﬁenya-Goverﬁﬁent hag, without justification,
token land which rightly belonged to natives and in the
enjoyment of wh@ch.Government had undertaken to pretect thar
and has given that land to members of thc European communi tr

ing. ogein.

i .

and may at any tiﬁf do_the same sort oﬁr
an R N A

e me -

tive opinioeg:
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5,
vy propaganda from outside does not affect the question at
issue, The point.,is that the natives do fecl thet ang

distrust Govermment accordingly. That being so, & law

purporting to give thé%~security of land tecnure is not, if
gné;tod‘by the local Legislative Council {* hich represcnts
to them merely the Government which {ook their land and the
Europeans to whom it wag given) at all li%i}y to allay thelr
anxiety and distrust, They will feel that there is no more
security in this Ordincnce than haa;gféqgcd to hive boen
conteained in the Crown L&i&? Ordinance of 1915, and moreover
that an Ordinance passed by the locel legislature can easily
be revealed by it at any time, An enactment of the local
legislature is in effect o mandate by the local Government
to itself: an Order in Council under Clause X1l of the
Letters Patent'of 11th September 1920 is a mandate from

His Majesty the King in Council to the local Government.

11, There are three moin communities in Kcnya Colony, namc:
the European, the Indian and the Native. The Buropezn
population is in round numbers 12,000, the Indian populaticn
26,00C and the Native population is estimated at 2% millione.
It may be truly said that the powefs of articulation and thc
influence on local politics of these communities respectively
is in inverse ratio to the numbers. The European commuHiLy
is working unceasingly for the attainment of "self-goverament".
Every native knp@sdthis and in his speech to the Convention

of Associations -on the 22nd February last, His Excellency the
Governor alluded to the progress of the Colony towards self-
govefnment, It is equally well known that by "selfegovernm::.t"
the European community does not mean merely government of the.
European community by representatives of that community, but

govermment of the Buropean, Indian and Native communities

aby the European communidy. Natives willgnd$urally be L
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£
being the security of their native land tenure affdrded by
a local Ordinance would become extremely precarious, for
the Ordinance, even-if not actually repealed, might by
degrees be so ameﬁaé nd varied as to become ineffective.
. Even with the apparent safeguard"of the ﬁoyal veto "!Lﬂmﬁ&{;ﬂ

an Ordinance is in effect until it is disallowed, and
much might be deone in the interval between enactment and
disallowance, especially if there is delay in reporting

the Ordinance to the Secretary..aifligte.
P-E5Es

12, The whole poiﬁfﬂrs that we have got to do something
that not only will ensure to natives security of land
tenure but will inspire the people with confidence that

the enactment giving them that security will be effective
and inviolable. I am of opinian that nothing but an ®rder
in Council will achieve this object, and until we have
regained native confidence as to our bona_ﬁiﬁéa and have
given them a sense of security with regard to their land
there will be no solution to méhy of our provlems in thir

Colony, more especially the labour problem.

13, Finally, I submit that as the present legal

positien relating to native land, as interpreted by the
Supreme Court, arises from the Kenya Colony Order-in-
Council of 1921, it is inappropriate that any modification
or variance of it should be effected by o lesser authority
than that which made the Order-in-Council, and that the
only suitable ingtrument for present purposes is a

further Order-in-CounciT, partigularly as the Ordersin-
Council of 1921 vests the land in the Crown, and the
present proposal is to divest the Crown of the land, and

vest it in Trustees, subject to certain spccial conditions.

?he.Vestinz of Native Tond.

14.~ “In'hig despatoh, No,53
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being the security of their native land tenure afforded by
a local Ordinance would become extremely precarious, for
the Ordinance, even if not actually repealed, might by

degrees be so amended and varied as to become ineffective.

- : [
Even with the apparent safeguard of the Royal veto 341)“d0,

an Ordinance is in effect until it is disallowed, and
much might be done in the interval between enactment and
disallowance, especially if there is delay in reporting

the Ordinance to the Secretary of State.

12, The whole point is that we have got to do something
that not only will ensure to natives security of land
tenure but will inspire the people with confidence that
B the enactﬁent giving them that security will be effective
and inviolable. I am of opinien that nothing but an ®rder
in Council will achieve this object, and until we have
regained native confidence as to our bona fides and have
given them a sense of security with regard to their land

there will be no solution to many of our problems in thir

Colony, more ¢specially the labour problem.

13. Finally, I submit that as the present legel
position relating to native land, as interpreted by the

Bupreme Court, arises from the Kenya Colony Order-in-

Gouncil of 1921, it is inappropriate that any modification
or variance of it should £e effected by a lesser authority
than that which made the Order-in-Council, and that the
only suitable instrugggt for present purpdses is a

further Order-in—Council;?particularly as the Order-in-

Council of 1921 vqita@jhe land in the Crown, and the
& 3 ’

ivest the Crown of ‘the land, and

vest it in Trustees; subject to certain spccial conditions.

The Vesting of Native Land

. i - EX -3 T -
14.  In hig @espatth No.529: of ‘the I0th dune 1925, the¢ | _
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> "are now belng cons;dered by the Gevernor“ .

Ly AR X

Secretary of State quoted verbatim certain pbrtions of the
East African Porliamentary Commission's report, including
the following recommendation: -

" Ve huVG considered thc Governor's proposals

" but we fear that as they stand they would-not

completely allay the feeling of insecurity which

now exists and thot it is necessary to sct up

" a definite Trust Board in which all native lands

should be vesteg",
In paragraph 5 of the despatch, the Secretary of Stotc

eéxpresses his entire concurrence.

15, From correspondence on my files which took place
during my absence on leave, I gather that a discussion

took place between the Law 6fficers of the Colony and the
Acting Chief Native Comaissioner, at which "the Soliciter-
"General (Mr, Gower) maintained that it wa8s not the
"intention of the Secretary of State‘svdespatch N¢.529

"of the 10th June 1925, that native londs should actucrlly
"be vested in a Trust Board. He (Mr. Gower) considercd
"that native interests would Be adequately protccted by
"leaving the lands as Crown Lands and putting them under

"the control of a Trust Board",

186, I regret that I must express my entire disagreement
with Mr. Gower, end it seems to me clear that he has mis-
interpreted the despatch. That 1t is the defi: te
intention of the Secrq&ﬁry of State that land should be
vested in a Trust Board i Ttonfirmed by the

answer given in_the H. 35& “of Commons on the 8th March

"It is intended to vest native

"lands in a Trust the detailed arrangements for \hlch
e
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Later in reply to Mr. Morris, the Secretary of State said;-
"As I have already informed the House, I am awaiting

"the detailed recommendations of the Governer of Kenya

"on the creation of a Trust in which thesc native

"reserves will be vested".

17. That being so, I submit that the Bill as/drafted_
does not carry out the intentions of His Majcsty's
Government. The lands must be definitely vested in the

Trust Board or Boards.

Uncfficial Non-native representation on the Trust Board.

18. With the very deepest respect I would urge that the

L] .
Right Honourable the Secretary of State for the Colonics re-

" - 0
consider his decision to include unofficial non-natives on tho

Trust Board, for the present at any rate.

19. In his despatch of the 10th June the reason assigncd

for the inclusion of unofficial non-natives is "to secure

"the maximum possible co-operation among cll sections of thu
"community", With that object I am in completc sympathy,

but I have very grave doubts as to whether it would be achieved
by including unofficial non—natiQes on the Native Londs Trust

Board in the first instance. = On the contrary, I fear that

TR

natives would not understand why unofficial Europeans should
be given a voice in the disgosal.or control of native land
except upon the invitation of the natives concerned. They
would see no more reason why an uncfrficial European should h e
a say in their land affai;ﬁathgn why natives should have o iy

in the disposal or control of a European's farm. I submit 1t

ved at the present juncture by

Rt

co-operation will not boﬁuég

unofficial non-natives being Brought into the cdoncatic affairs
of natives, while at the same time natives neither have nor

-l dasire a volce in the domestic:- affalrs .of unoff1c1a,;a non-nat Nk

“"- non-nntlvc’ =
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an-natives in whom specific native communities have cspecial
trust and confidence and whom they would like to have as co- -
trustees of thcir Trust Boord; in such cascs the position is
quite different. I suggest thcerefore thot no Trust Board shouid
include any noninctivc unofficial unless wppointed by the Goverr r

at the requcst of the notives concerned.

20. In order to facilitate dcalings with land, I submit tn- t
it would be preferable that there should be & Trust Board for
cich district, and that it should consist of:-
(1) The Chier Netive Commissioner, as Chairman;
(2) The Senior Commissioner of the Province, (if there is .nc).
(3) The-Dietrict Commissioner of the District;
(4) Such natives, not exceeding two, &s thc Governor may

appoint;

(5) Such non-natives, not exceeding two, as the Governor
may appoint if requested by the Native authoritics
concerned.

For the purposc of consulting local native -opinion full uce

should be made of the Locel Notive Councils as contemplated in

[
o~

Scetion 6 (1) (d) of the Naotive Authority (Amendment) Ordinrnce
It should be added here that the Trustees could not possioly
undertoke to investigate disputes arising between ratives ..s to
cultivation or cther rights, Machinery for this would hkeve t.
N - 2

A,ryséprovidcd: vide paragraph 23(3) of this Memorandur.

21, As the result of o discussion with His BExcellency and o
subsequent discussion with Mr. Justice Pickering {the Chief
Justice being away on Circuit), I recommend further that provisi .
be made vhereby the ultimate dé%?s?gn &8s to whether any particuler

portion of native land within & native reserve should or should not

- be alienated be left to the
Judiciary stands aléof and isrg‘t»éWayed by any political

* considerations The Order-in<Council should lay down the

ogn¢it;9na‘which must be precedent to_nn alienction of ngdive- - .-




10.

uland and in any case in which the decision of thc Trustces is

1nucceptub1e to the netives concerned or inacceptable to thu

63Colon1ul Government the party desiring to have the decision of thy

Trustees over-ruled should be entitled to appenl te the Supronc
Court for a dcclaration as to whether the conditions did 1n fict
cxist and for o mandumus to the Trustees accordingly. . For thic
purpose tvo or.more Judges should constitute = Bench, ond oppeal
should lie, if desired, to the Court of Appéal for Eastern Africa

and from that Court to the Privy Council,

22, On the Bill itself, as now drafted, I have the folloiing
comments to offer:=

Clzuse 3, TFor “sub-section 2" substitute "sub-gsection
o (C)"

If- the Governor could ot any timc altcr the
et boundaries of the Native Reserve there would be no
security whatever to the native and Noitive Resorves
+ Wwould mean noﬁhing at all,
Cldusce 4, The samc principle applies here,
If the Governor may at any timé cancel (. piért . the
Reserve and sell the land &8s Crovn Land, the xhklg schulic
of securing land to natives is completely deferted.
Clause 8. Please see par;éraphs 18, 19 ani 20
of this Memorandum.
Clause 9, For "no title to any land" substitute
"no individual titlc to any land®.

With regard to the proviso, please sce parcgraph 21

of this Memorandum.

R3, The remarks in the predﬂ&lng varagreph ~pply only if it
is decided thet there must be & loccl Ordinance. For the

'tl3 of this Memorendum, I s

reasons given in paragraphggggii

very strongly of the opinidhn Ei“ihe security cf native land

should be effcected by an Order-in-Councii, which should wabody t .

feollowing provisiongre , B -




@
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1|-J

10,
land and in any case in which the decision of thc Trustecs is
inacqpptable to th¢ netives concerned or inacceptable to the
Colonial Government the party desiring to have the decision of the
Trustees over-ruled should be entitled to appecl toe the Supronc
Court for a dcelaration as to whether the conditions did in fret
¢xist and for o mandamus to th¢ Trustees éccordlngly} For thi:

purpoge two or more Judges should constitute o Benéh, cnd oppeal

should lie, if desired, to the Court of Appeal for Eastern Africr

it

ond from that Court to the Privy Council,

22. On the Bill itself, as now drafted, I hove the fello.ing

comments to offeri-

Clause 3. For “sub-section 2" substitute Ysub-section
2 (e)m.

If the Governor could ot any time alter the
boundaries 05 the Native Reserve there would be no
security whcotever to the native and Notive Rescrves

» Would mean noihing at all,
Cifusc 4. The samc principle applice here.
1f the Governor may at any timé cincel o pirt o1 the
Reserve and sell the land @s Crovn Land, tho uh~1u schelle
of securing land to natives is completely defected.
Clause 8, Plecse see par;éraphs 18, 19 ool 20
of this Memorandum.

Clause 9. ‘:Ega,‘ﬂno title to any lond" substitute

“no individual title tc any land".
With regard to the proviso, please sec parcgraph 21

“of this Memorandum.

287 The remarks in the preceding poragraph spply oﬂTy if it

is decided that there must be o local Ordinance. For thc

reasons given in paragraphs 5 to 13 of this Mbmozﬁﬁ -

very strongly of the opinion thct the sgourity cf natlvc land
should be effccted by an 0rder-1n-Counc1l, which should cnibody ¢ .
'5110“’?25 previ slomsi- :
- ' ()

L 4




11,

Authority from the King to the Governor to set
oside lands for native benefit and to declare them

to be Native Reserves:

A direction that such native reserves are to be

vested in Trustees:

Authority to the Governor, with the consent of the

Trustees, to make Rules for the management and

control of lands in native reserves.

(N.B. The various reserves would reguire different
Rules in accordance with variation of

custom and general conditions).

A declaration of the conditions on which land in

i

Native Reserves may be taken by the Crown for:

public purposes.

A declaration of the conditions which must be precedent
to an alienation of land within a Native Reserve
for other than public purposes, namely, -

{a) the consent of the natives concerned and
of the Trustees, or )

(b)  that the alienation would not involve any
hardship to the natives concerned, but vould
be beneficial to such natives as well 28 to
the Colony in general by reason of the

- BE¥FEAtages that would accrue to the Coleay by

the development of such land or its use for the
purpose proposed, and of benefit to the natives
by reasom of the rents received and the generol
advantages which they would gain by the lcond
being so utilised.

The right of appeal to the Supreme Court, as

Lo . : e
indicated in paragraph 21 of this Memorqp@gm.

24, I consider it to be of the utmost importaﬁﬁpﬂéﬁat the

Neutive Reserves should be removed entirely from

of any local Ordinance relating to Crown Lands.  Whether the

_necessary -provisions az to protection from trespass, the

o

R e ’ -

- reégigtration -
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12.

registration of leases and all other incidental mattcrs

@3 relating to Land Tenure should be embodied in the Order-in-

Council, or be made the subject of & local Ordinance
implementing the Order-in-Council, is a matter for the

Government's legal advisers. Personally I should think

Order-in-Council the mincr provisions might be enacted

|

|

|

that once the sécurity of tenure has been effected by an
by an ancillary local Crdinance.

25, I ask that a copy of this Memorandum be forwarded to
the Right Honourable the Secretary of State for the

Colonies.

.

6. V. MAXWELL
CHIEF NATIVE COMMISSIONER.
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From H.B. The Governor to Hon. Colonial Searetary.

25th June, 1926.

After further disoussion and another careful reading of
37 (i.e, Minute from C.N.C. to Hon. C.s. forvarding
momorandum on Netive Reserves Bill), I find myself in
éven more complete disagreement with the C.N.C,'s
reasoning and with thé whole spirit of his argument -
with two excoptionsse

a. I have an open mind as to the desirahility of an
Order-in«Council,

b, I agree with his para 21, which embodies a proposal
that originally emanated from myself.,

€. In the despetch whih-1: propose: s::ei:ding to the 8/, .
I mst take much broader ground than thié in two reapects:~
2. 1 must endeavour to show that the metiod bursued in
Jouth Africa of extending political power to the white

man on the spot while reserving native affairs to the 8/§
and his representatives only creates a deep antagonism
between the settler and the Imperial Government and ends
dieagtrously for native interests, Fighting a long ahd
losing rearguard action againet the setiler is the most
shorteighted atntenman:mip. He will have complete poéer
gome day, and it is eesential in nstive interssts to

seoure his co-operation in & sound native policy by steady ‘
leadership here and now, not his antagonism to native ;s
policy because, however aound. it is imposed upon him as 3
an untruutworthy winor by higher authority from Withoutm 3
be It i8:upeless to he,ve & policy regarding nat,(i;ve_ -
lands in Konya unleds it is also o.dopﬁed by Ugan:ﬁ
Tenganyike Territory. - L

'3’ Tha 2sces

e




3, The 0.N.C.'s pare 26 is an example of the fallacy
referred to in my preceding parsgraph. Let us try to
present the 3/8 with proposals to whioh all white opin=
ion here that matters assents. If, nowever, the C.K.C
really attaches importance to having his arguments as an
individual submitted to the 3/8, I will attach them as
an enclosure to my deaspetch. )

4.  As soon as the meeting of Legislative Couneil ie
over, I should like a me oting with yoursgelf, the A.G.,
the C.N.C., and Lord Francis Scott to digouss the heads
of my despatch. I ghould then wish to didcuss them in
Exeoutive Council, and with the next weeting of P,C.s.

5.  An interim despatph should go to the 8/8 explaining
what aotion we propose to take regerding the gazetting
of the Reserves pending Eﬁéi%ﬁ“é_sage of a new-Order=-in-

g o b W I

e
s S5ogn

Council or Ordinance. 1 have minuted on this in another ;{:};}

e

3 g e B ammins.
S5 i 4

(Initialled) E.G.
' 25/6.
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Po v aVila on THS A4GULATION 4N
CuTRDL UF LTy 1N Wa™IVE RésaiVes, -

-

Bs 17 :;RAGTHD by tho Gevarnor of the Uolony
of Kenya,with the advice and connont of the
Lagislative Countil thereof, ss-followas-

shert titlo, 1.  This yrdinence may bo oitsd_ag the
Netivo :esorvos rdinitine, 1326,




-

L
_\gaser!vlgt%gg 2 (1} 1t ohall be lawtl for tho Govarnor
ng?}seu. fron tine to time Lo resorve for the benofit of
membors of the mative tribsa of the Colony sach
, o 8reas of orown land as in kig opinion may be
1?/ required for theyr U360, Ang area g0 reserved is
FT In tids Urdinangs. roforred 1o a8 & "Native

| Hdosapye®,
| (2) dotige of overy mach roservation shall
bo published ip the Gnaoteq and shall specifly;-
{a) the tribe or tribal unit for whoge
benofit such rosoryation hmo bgen
-mplsg
{b} ths boandaries of tho Hativg dogorve;
and
(o) the boundarieg or sub-divigiong {if
ay) of such Hative domorve,
{3) Re resarvation under ghig section ghall

confor on any tribe or membor of any tribe tho right
to alfonato any land in g Native Zosorvo,




3. Tha Governor may ab any time, by notlce
in the Gasette, alter any of the boundarjes

reforred to in gub-ssotion (2) of the last

breceding asctian,

o™




i F Oy B0

o r?af:ion-

4 The Govomor may at any tino, if entisfied
that ths whola or any part of a Natdve Rosorve i mo
longer raquired for the ugo of tho tribo or tribal
unit for whoss bonofit &t wag rosorval mmd 49 not in
aotual ocenpatfqn of the uwanbers of wieh trihe or
tribul mut. by notiao in . the Gazotto omnaeol the
resoryation in rempact of tho whole or part of such
Bative Fesorve, and thoraupon tho land conpriged in
anch Raszve Hosorve may ba gold, leasod o othermizo
d4aposed o ag drown land: ' _

¥rovided that muoh motice ghall not be
published without tha.prior sanotion of the Speretary

02*:‘3&&&0-
PO gﬁf

i
[y
Hf
o ey
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5. (1) The Govornor may st any time by {Exoglomi

7

R
in the Qazetto oxoluds Inpm any Native daadrva uny lnnﬁ ’
which may be roquired for eny of the foumug purposoé:‘ L

(») Publio wonds; \1 : ‘
{b) Puulic resnnoirs. nguednnta. ~cana1aﬁr
v watorcoursse; .

(o} funys, Gharvoes or landing. pluaaa.

{4) Rellvays, tromveys, rau.wgy sldings, ond
bnildings ond works 4n narmeeh!ﬁn
thorewith;

(e} rublic botiddngms

(£) Prigonosiatriost statdona;, B

{2) Any othar puhllo perpone shick the.

Govomarmay think £t whsther

aimilm: to thone ehovaumantlonod ’

or nut3 g
Provided tlhat tonpansation shall be ymble in |

ronpadt of tuildings ang - eropn: &aﬁtmyeﬁ oy dmna » ond ||

uey nlss, in the disorotion of the Ggy,amnr. bﬁ ayebls

in respoot of other tn:ury or dannge cangaﬂ by auoh o

rammption, -

{2) 1Ir 4t ahzﬂl" ppmr 40 the Govarnor tha) s
axarcine of the pomlf-mnhrxdd by the last prdpod
m,b»mﬁifn bao rednosd the arva of o Native Kaserva -
bnlow the srga- :equtrod for the use of the mamhara of‘ :
tho tr&ba for whoge bonagdt anch ares e regeryed, tﬁa ‘

i1, from»unn ing, nnuuanat.ad ol




® . . . . . . "l_la\

;’;igomm gﬁwﬂ 8. (1) 1t sum bo Iawml for tho Govemors-
o i fund (8) ot any tims so mtor upop any lond in o

Hativc fegorvo and to take thorefrom
stono and othor natorlals for the maling ‘
or ropairing of rondes, rajlvays, canals, -
water chaunela, or 6thor publio works, -
vhethor of the like kind or not, withoit
A_ [ paying compengation unless tdrem frem
cnlttvatm londs
{b) at &ny timo to outer upon ench land ang
thora. set up pules and carry elestelo
linos aoross such land and lay sewors,
wabor=pApos or olaotric lines thorosn,.
withmzt pogh ng componeation, but making

" {o} ot any twe i,'o entor upon suok lend md
thora do ny work which ho aay consfdor

_ noasoenyy for maintaining or inproving

k the flow of wator in any river op etraam
on guok landand construct dragno or

Ak divarg,un 9ar or stroan withont pying
1.3 "et:capt for tuilddngs and
orape &satroyad or damnged;
TEEEEE . (4) by sriting under his hond to authorigs
offleorn of the Govormment and contmotors
thair sgrvanta and agterte, ta axamlae tha
povorg oqnﬁerzed npon ‘hin by this neatlon-
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Egtahlishnont 8. {1). Thore shall be conetl tut od a Native ?
drr it

%ﬂﬂ@%’é&-ﬁ. . Lend Trust Soard {horoinaftor reforred to as “the
' Board") vhich shall consigt ofi-
® {a) The vovernor as thalrmon;
{w) Tho chiaf Native Comnlssioner;
{0} The Senior Jormiosioners of the first
L olnes; end .
it (4) Twe porsons to reproaent the mativoe
population and two persons to
reprasont the non-nativo unofficial
‘popnlatiim %0 be appointed by the

T
i D e Y e

d

Jovernoy,
(2) The names of =il members appointed to the

dvidengo of

appodntnant. Donrd ehall forthvith be rotified in the Busetto, and |
any number of t}ge Gasotte conteining a notice of any 1
auch appaintmont shell be demod sufficiont ovidenoo nf%
such appointeent for sll purposes, i

Luorum, {(3) %he Soard may ect by any f£ive of ite number E
(providsd that the Choirman shall always bo prosont)
and may a0 aot notwithotending a vncancy in its number: ih
i rovided thet the Governor sholl as soon as poasiblo l
£i1l up vseunoles in tho Roard,

Abmengo of (4) The Governogpsy appoint smy peroon temporarg

wenbezs, Uh")‘k) ( to aot in the ploss of sny mambor of the Board in_ aage
of the hbuchce or inabillty to act of snch momber,

41  Prageduro at (5) (uestions bofore the Doard shall be dooided 3
'%33;’-%?"“ ot by o pajority of votos of those prosnt and voting and

in the cnse of cng'lity of votep the Chodmsn shal) hoj

& socond or gasting vobe, .




Ix,ang%y;n ggt‘i)ve 9. ubjoot to tho yrovisjons of this urdinenoef.
fgBdYY o o i
undar aonbrol oll lande in N ive desorves, ad ell rights ovor the |
and@anngenent &
of loard, sano, ura haraby dsclursd to be under the control amd |

nanagonont o the semrd, and shall be adninistsred fo
ths use a2’ common bamefit . tho natives, amnd no _
| title to any land in a Native xogerve shall be valid

1 .
e dt without ths consent of the Joard:

Provided thut 47 both mative representatly

aro oppoasd to ths disposal or alienation of eny land |}

in a Hative Ae53rva, .(::l“ At the Uhiof Native ,

. ;\V} Qomnd sadonor considars that natdve opinion should he
Qe further heard, such lpnd ghall not bo disposed of or [:f
alignated Vwithou‘tthefgfior smotion of the uecrotary

of Stpbe. ‘ 3




M LATES

9 . ‘ (2%
P’éiv; ry af 0. {1} 1t obell bo lawfal for the Govermor, with
0 3 3
f%r:tﬁna the edvice an? womaont of tho Koerd and gubjcot to the

in Wative
ﬂm@nes. provislons of ths last proosding sestions-

{a) To lonso eny land in a Hative Resorves
(b) 7o fix the ront payable in rospeot thorcof:
(o) Prom timo to time to reviso ‘such rent in
acaordanes with the provisions of sectien
12 of this vrdinehos; and
(d) o entor into contreots vith non~-natives
rolating to -
(1) tho grasivg of cattlo om Hative
: aenervop;
{11) the removal of timbor and othor
) " forest produge from #uch
e idonorves; and

V : o;f) (1ii) the ‘ﬁaking of asnd, line, .otone
iy
\v“”y’ and dther common minorals

frem coch Hegerves,

(2) 411 ronts, mtamd premia, grazing foon or other
profits whatsoaver Mr‘fmm 1oud in a Hatdvo. kogoryd
or from tisber or other foraet produco or from sand, imo
stono or other maéorit}l Feugyed or takon from o Hative
iemorve, shall bo poidl to #he Loond lntivoe fund; or, uhef’
thorfe 5806 Loeal Hatlve #and, to tho Nativos* Penot fund




i‘em@if Longen,

4

Conddtions
implisd 4n
Xoawog,

Uommiaaiuner, asz,’{aut 1o :my geribral or apoolal

: Gr&smmw.

* .
k}l
1. (1) Lemaos under the lant preoedlug gegtion

_mey bn for any period not esaondhag mrey 3094'8{ and

shall be granted oubjest to mch erms and uondiuona
8o the Gavamo:. with the sdviee and qonsent of the
Dosrd may £hink rif: . -

Provided, _however, that any 1eaaa may aontatn
a right of ronoval exoraigfible by the loosge for a.
InrtheF poriod nos axcecdmg thirty yoors mibjsct to a
rovision of the rent.”

(2) Svpxy/%%};wg oball ba doeand to conbifns

provisiong tbméhe‘.fgl}omi:a sffoots-

(8) Thnt tho les.ee binds himsed? to-pay
tho rerit- “gizedby tho Guvbmor'uhdcr
saction 1;9 of this ﬁnﬂmanoo nu& any

(b) That thu lanpes binda himaeif to 08y
uampunaszion for any dmgo oansatl to

.
o Pl Y

¥

him, and to accopt the mnus of" eha
Banrd o the smount of eaoh

: lwful for the G‘hici ﬂattVe

diveotions from: t!m bqvamor. to niegn: for and on
bohadi 6% th. Gavamnr any danse gmntnﬂ under ﬂuo

IRl et et
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@
Egingdiplggﬁto bo 12, In detormining the remt to bo domanded for
oba ' .
§ iy any land in & Hntive lwsorve, end on any revielon of
alng yont. -

138
rovl)

reng, the Board chall take into consldorntion the ront

.obtainad or abbainabls in respect of any otlier land in
the $mrodiate naighbourhood, and 9hn}.ff£x the ront at
the .higﬁant{bmmmt thot can renponably be oxpootod to
bo obtni‘néa’tfur tha land having rogavd to all the
glreomstences of the oaég;

¢ rovidod tlgmg in diterining ths amount of
ront, wethar ariginal or reviged, tho foard eha;g. not

teko into considoration ony v
upon theslind-by tho sams of any provious ocaupier
during bis torm 0f ocaipnnoy.or any incresgo in the

valuo of tho lond, dus to tho omployment of wuch
enpdtal, - -

valne duo to copitel arpmﬁﬁ
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- poy w‘ms a not . s' upon tho lesues apeciiylu[; tho
" ront az'roar ¥ ‘thi“covonant of which o breaah

oron or batcrz sueh day ag the Unnrt thlA ﬂt

1f the rent or any part thoresf resorved
undar this ordinance ehall &t any ttmo

‘ha'nnynid for tha gjincs of twentyeno diya ai’bol ~the
“soms ahnli hate badang dne, or Af_thore shill b

eny brosch of the’ Lossee’ s covenanti, Wbﬂthﬂ'f
'expmps o¥ implied, tho diiof Hative Comupaits

han" hasn omadttod, and st ony- w;a nffor one
*Wnﬂl rom thS sarvide of the. notfde: nay”oomanco
an nmon in tha bupramo Gum:t or the remm |

1o nego, and £hag tbs defondont do pay the msts.
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ithant ongent
W, congon
ongd.

L. z%xésfﬁt‘ an nay be otherwige provided by

nlos updor seetion 17 of this Urdinanoe, it shall
10t be lowrful for uny. lessee wnder this urdlm:mee to
alionnte the land compriecd in s longe or any pm't
theraof by snle, nortgago, transfor of'pous eesitm.
‘mb~loane, bemaat or othervise howsnover | mthmxt
tho consant of the.fosrd first had apd obtained, and
a1y sach sule, mortgage, transfor of posua.xelon.
subeldncn, be meat or other nllenation effocted
without the consent of the inara 6hall bo null and
void,

flt
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6. Ths ionrd may canse any Yand ip o
Hotivo Heserve, which it chnaidors available for
agricultural or geazing purposas, to bo sirveyed
and dividod mto inths vhich ehnll not, oxcopt
with tho wnsenj; of ths Govamor, exagod five

rthmmmd aoras, or, dxaeopt with the conisnt of

\\\\\

five hunfred nerdy,

Vs >

e
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Am@ma t.o be
na&v oi‘ “hief

»o, im;icmer.

\» e

16. {1), 4ll actions, suits and proooeciings by or
on behelf of Min aj anty or by or on behalf of the
Governor rospoecting lomd in o iatipe Hosorve, or
rogpoating any lease rela ting thereto, or any brouch
of ony such leaso, or any trespass om audl’ land, or
any danmages accruiug by roumson of snch tressaes, or
Jor the racovery of any rents, or relating to sny
damagng or wfongs ehatsoover}n rospoct of sach land,
uay bs commeneod, prossmited ard carried on in the
news of the ¢hief Netive Comad asionor, and ho pay be
plaintiff or dofemdent, -« the anse may roquire, in anyl
such astion, suit or proceoding.. ‘

{2} In any wuch netian, suit or proveeding the |
‘hiaf Aative Commissionor may ba reprisamted by any
idvegate or by a-y olflcer of the lintlve affairs
Jepartment or by any sdministeative ffiaer,
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advico and eongent of the Dosxd, to wmake ruloo for tho

with regard to sll or eny of the following pattorss-

{a) The sonvening and hotding of nootingn of the Zoard,
the prqosdute at sush mastings, the Sorm during
whioh eppointad me;mberf of the ioard shall Roid
offices, and the oireunstanges 19" which snoh
members ghall vacrte ofﬂoo-

{ b) The” managamant and control of land 4n Natho
uoserves: }

(o) Tho managoment amd eontrol of water, forest and
tlubor 10 Metive veservons

{d) The maintonmnas g7 boundery marica;

() The reservation of oxigting onasmantn and
of a?é:_pns to. neighbonﬁng' lands, xd the

‘ uompensation, if any 46 be paid’ tharcfor,
(£} Tho limitation of aress to ho loasod for ;milding

\}'))) pu!'pu sam;

0f meung

’V\ (8) ™o regintration of lonaaw; ;
A "(h) The regulation of tranefors by sals oy othorwige of‘
M;)-‘:‘ v land comprissd in any leage; 7:[ }:
,g,) (1) The gxmting of oeoupation lismoss to individusl f £
“ U mtiv 08 oF familiass ;I'
g (i) The xndividual fonily or comminal rights of usor

‘nﬁﬁiﬁﬁin nat t lanont of oll dispubos arising there-:
trom betwam the membeys of u uatdve tyide or
tribal unit ‘%r rhoge Lenufit a Natdve Nesorve hus
boea set aside;

{£) Tha toos to ve paid for any mnttefﬁ'ﬁ» :Y;
unde}: thie “dinangs, ‘

(2) a1 x?ulesmnder this m&cticn aha

R’ { tho. Gazot fo,

A+

L
o “‘F

RN
1%. (1) It shail be lawiul for the Govorngr, vith the -

purposo of carrying thin urdinanao into offaot end pnk'MUHlnrly

by
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e oo et g
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" Sa\i, of
oxiptiy
ri@ht'ﬁ;g

to the Mativos! Pruct sund, r
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18. %othing in this urdinanas Ahmil bo deamod to
affoot tho valddity of smy t1tle to land within tho srcs |
of u Fativo dngerve gﬁmtdd bafore the somnencemont of
this Urdinence, snd the wald titles and the rights
thereby canforred unid the ohiligationa therchy imposed :
shrll contimme o be governed by the ordimandos undar L
which they were granted as 11 this urdinange had not
bean ennoted:

crovided, however, that all lapd comprised in
any euch (it2e, whethor sxoluded from g Hative lHeeorve
wnder seation § of tide urddvange or not, shall da
doanad to bs ivcludet in meh “ovarve, and, mibjoct to

agrooment botlwesn the Conmisseioner of Landg and the
chiel hative Jommivedoner, w11 route ncoruing from sich
landg sholl be poid te the ereddt 07 the lnsal Hative -

fund concerned, or, where there 1a no loonl Hative #und,




15>
a
| Heponl 19, ubjoeat to ths yrovisions of the last
(RoodB ot 1915) s Ablost : )
[5) precoding section, Part VI of the urown ionde

Lrdinenge, 1916, is horeby repoaled,

W
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Lrogent Biil. Gorreu, onding provisions of previous draft, %
& - ~
Clauge 1. Clause 1. ::rj
R ——. e It
G@.&uue z. 2f .Clauses 2 und 3, 41“
Clause 8. I}%Véirluaa Lor alteration of bounca:ies.
Claupe 4. Cf.Clauce 6.
Clezuse &, Cr.Claune 6,
Clauso 8, Ct.Clause 30.
Clzuse 7, Lf.Clause 4,
Glaueo &(1) to (4) (Sub~ Ci.Clausen 7, &, v and 10,
claugse (6) is now., - [
Ciouve 9. Cf.Claucge 13(1) suo-clause {2) cmitted, L
Clzugse 18 omittod, “ 4
Clause 20{1){a)(b}(e). '
{Bub-clauso .ISd) and Cr.Glause 13,
sub~clause {2} are now.)
Clauge 11. Ci.Clanges 14, 17 and 16.
Clause 13, CTf.Clause 19.
Clsuse 13. €£.Clause 85, i
Clouse 1é. Cf.Clauge 18,
Clieuso 16. Cf.Cluune 18,
Clouns 16, Cf.Cluusce 24, e
Clauso 17{1) (Sud~ -‘
clavse (1J{i) and Ct.Clauve B83. ;
(J; end sub-glause ;
{8) ave now.) 5
Cispge 18, £r.01 a;. -
e ;sw “uoo S F:\’?
Clauge 13, €f .Clauge b, - E?g
- 3
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ATTORNEY GENERAL'S OFFICE,
NAIROBI.

No.U.462/27. 7th March 1927.

The Hon'ble Ag.Colonial Seeretary,
NAIROBI.

re Land in Bative Reserves.
Ref. Your §°'§Z§:§§§:ZZEZZZEZ of 1.10,1926,
I have had various conversations with the

Hon'ble Chisf Fative Commissioner on this matter end

recently correspondence passed, coples of which I enclose.
I would also refer to his Momo;anﬁum forwarded under cover
of his $0.4.58/6/11/1 of the 18th Mauy last, on which, so
far as I am officlally aware, no action has been taken. In
this Wemorandum, HMr Maxwell ralses various points and sets

out his arguments for the necessary legislation being

effaoted by Order 1n Council. There is elso the further
point &8 to whether the land in Ratives Reserves should
vest (in the legal sense) in a Trust Board. Hr Mexwell
argues that the Seoretary of State hos agreed that the
lend should so vest. It was and is submitted by this
department that the intention of the Seeretary of State is
not that argued by Mr Maxwell and definite instruotions
op this point are desired. Details of the constiution of
the Trust Board are also dsesiref.

éssibly you may consider it necessary to

obtain further instructions from the Seoretary of State, ur

at least to discuss the matier in Executive Council, In

the absenoe of definite instruoetions it is @&iffiocult to

- prooceed with drafting the desired legislation.
.,

‘ (8gd) TF.Gordon Smith,

SOLICITOR GEEE
Tor Attormey CGens

: Copy forwarded to tho Hon'ble Chief Native Commissioner,
e e ) Nairobi, for hia inibpmntlon;




cory.
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A.58/6. Vol.IL/28. 2nd ¥arch 1927.

The Honourable
The Attorney Gemeral, - -
BAIROBI,

LAND IN NATIVE RESERVES .

Reference Emu' E o.g_.gzgzzz g 26th February.

I'am afraid that I do not agree with your
ssoond para.gmp'h.‘m My proposal 1s that the Order-in-
Counoil shoudd amabdble the Goverx;or-in-canngu to decla:"e
land to bo native reserve, and should then set out
the confitions which must be precedent to any dimirution
of or alienntlion from any reserve. I can see no reason
why & desoription of the limits an@-boundaries of
native rogervos ANGAlA be emboGied in the Orderein-
Council,

.

2o With regard to your la st paragraph, I am
of course not in & position to give any instruotions in
the matter. These oan only come from the Covernor

through the Coloniel Secretary.

3. I hope that you will forwvard your request
for 1nstmct£ox;s as early a/é pogsible, for I rogard this
deglelation ag baing or urgent and vital importance,
and the mat;a; ha'a> coms to a stanﬂstili.

(Sed) G.V,MAXWELL,
Chiaf Rative Commissioner.
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copy 1%

%.378/27. 86th February 1927

The Hon'ble Chief Native commissioner.
RAIROBI,

ro Land in Native Roaserves.
Rof. Your Howd. 01 19.1.1927.

1. I am ob;igad for your susgestlops ag t0 the
reservations to be embodled in the proposed Order in
Counoil (or Ordinange). 1In this respect, the draft
Ordinansce forwarded to you under cover of Ho.M4630/26
of the 165th april last will not need vory much alteration,
It appears to me however that the priroiple of whether
the 1find is to be vested in 3 Board of Trustees or 0Anege=
ment, or whether theriggh s to remain vested in the Crown,
has not been settled. The sams applies also to the point
of whether the necessary legislation 15 to be by Order in
Council or Ordinance. It seens superflous to attempt to
araft the nocessary legislation at the moment wntil these
roints have been sottled. T should also like further
instructions es to the eonstitution of the Board and their

powerg and duties.

2. I understand thet your argument in favour of
s, briefly, that Hatives would feel

an Order in Counoil
more definitely seoured in their temure of the land and
that such temura would not be subject to the whims of the

looal legislaturs. In such cases it would be nocessary to

’ defin&tin the Orfoer the limits ang boundaries of tﬁg

Hapive Roserves and every subaequent alteratlon in auoh




cory 11

uM.278/27. 86th February 1927

The Hon'ble Chief Native Commissioner,
RAIROBI.

ro Land in Hative Reserves.

Raf Your No.A.b8/5/11/56 of 19. 1.1927.

1. I am obliged for your suggestions as to the

reservations to be embodled in the proposed Order in
Oounecll (or Ordinance), In this respect, the draft
Ordinenoe forwarded to you umder cover of Ro.1.630/26

of the 15th April last will not need very much alteration.
It appears to me however that the rrineiple of whether

the 1find is to be ye ted in g Board of Prustees or mannge-
ment, or whether the land 1s to remain vested in the Crown,
has not been settled. Tho same applies also to the point
of whether the noecessery legislation is to be by Order in
Council or Ordinance. It sesnms superflous to attempt to
draft the necessary legislation at the moment antil these
points have been sottled. I should alse like further
instruetions es to the constitution of the Board and their

bowers and duties.

2 I understand that your argument in favour of
an Order in Council is, briefly, that Hatives would feel

more definitely ssoured in their tenurs of the land and
that such temure would not be gubJeot to ths whims of the
looal legislature. In such cases it would be negessary to
definfitin the Order the 1imits ana boundariaé%%%;g¥g

Hepive Ressrves and overy subgequent alteration in such




The dlsadvantages of this are obvious. iz power 1is
O reserved by the Order in Ogunoil to some subordinate
© authority to alter the limits of a Hative Reserve, then
the argument in favour of an Oraér in Counocil rather
falls to the ground. N

. Be ‘Ap regards the vesting of the land 1n4ﬁhe
Board of Trustoes or nhnagement,_I do not see the
advantage to be gained by so doing and it secems to me
that 1f suoh Tiustees have full powers of management
and one or more of them is authorised to execute the
neoecssary doouments, as occasion requires, on behalf of

the Crown, this is all that is na&essary or desirable.

4, Before, therefore, proceeding with the

draft legislation, I &ha’

be glad to have definite

instructions on the pointe montioned. .

(sgd) F.Gordon Smith,

SOLICITOR GENERAL, for
Attorney General.




.COPY .

A.88/5411/26.
19th Jamuary 1987

The Hon'ble
The Attorney General,
NATROB

With reference to ouyr conversation in vihich
you agked me t;) send you suggestions as to the reservations
vhich should be embodied in the Native Reserves Ordereine
Gouncil to omnble the Trusteas to &xpropriate land in
Native Roserves in cortain cireumstances, I have the follow-;
ing suggestions to offer ;e
2. A. Thera chould bo the right to soquire lami for
the following public pPurposes e
(1) Pabitc Roads and bridges.

(2) Pubiic reservoirs, aduetuots, canals,
water-pipe .1inep or waterecoursesn:

(3) Public quays, wharves or landing places:
{4) Publio railvays or tramways:
{6) The @evelopment of eleotric powar for
public purposes from any loke, river
or stream:
{6) Pudlio aerodromes:
(7)  Government campe or stations:

{8) Boildings or warks in commeotion wiith
any of the foregoing:

Mt o
(9) ™ Townships.

In the casea of (1) to (8) canpensation ehould

only bo payable for bullaings and orops-

destroyed, removed or damaged.

In-the 6ose of (9) the land should bo purohasad
s at o fair v&lue.ti._on preforably on e.gggu-rent.

B. Privato Furxposen.

' emporary Ogoupation: fasnong o
mked, no ‘pexmanent alions n:ly'

Tiensgp o
to b

1) ¥ atories for trepbing rav &4
© profu dj-byfmﬁiv’gsa -
X AN
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(2) Trading centres:

(3) Sites for reqnd.remanta of trede or
transport:

(4}  Agricultursl purposes:

(6) 1ission stations. A

In every case native oonsont should be gought
in the first lnstsncs, Yut the .Tmstaae should
have the right to over-ride native refusal

if (a) the lend as & whole 1s not being
benofiolaelly oooupleahby natives of the tribe
oonoernedk end (b) there is resson to consider
that tﬁe natives of the tribe for whom the land
has been reserved, will derive a special
benofit from a.l:l.enation, CeZe by the eatablishe
ment of trade or industries, or by providing

o market for netive produce, or by providing an
excoptional opportunity to the natives of
earning wages near their own homes, or (in the
ornsa of Hission ptations) whore any consider-
able sootlor of netives desires the activities
of the Hission ooncerned.

4otusl native holdings should be protected as
in Seotion 86 of the Cx'own Lands Ordinance;
Q*:E‘.:;It there is any dispute as to
vhether the conditions (a) and {b) oxist, the
matter to be referred to the Supreme Gourt for

Capt,]

declaration.

I would cuggest furthor that the ﬁ’ght be
'sivon to tho Trustoes to dedicato auttable
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without aotual alionation from the Reserve.

Government ahoulil resorve the right to
take timber, buahwo;lﬂ.. also gand, stone or
othar cdnmon mineru«ls for public purposes,
vhere 1t is chown that such taking will not
invelve hardghip on the natives, and ﬁion
payment of a reasonable fae.

Foop can be fixed under the Fees and
Royalties Ordinnnce (Cap.65).

In the cage of timber or tush-wood, the
Trusteo should be oaroful to seo that no
hardship is involved. The present diffioulty
in getting natives to conssnt to wood boing
cut for gl_%g J!a::ilway arises i‘;om the wanton
aestruotib;: that has been pérpotmted by
Reilway Fuel Constractors.

(Sgd) G.V.MAXWELL,
Chief Native Commissioner.
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No.zos 10th Juhe Your telegram ‘26th- 1 ; Native: :Xand
mat d.raf'b legiale.tion poated bo Gov;gr - '..'aoth May. "




Doﬁriigg Strect.
' 3 Juns, 1927,
'Déaz;”@fhjor Dutton, a - -
A Have your Iattar ebout the: !.abma
Lands T'rueh, .

t*hbae recommendatmne Jin whzch 1 entiraly concur

"
0.-.;..0'

Sl ba ms.de on ths

authority nf the qecret.ary of Stata himgsf,
o Sibject



bafore tha 8:111‘ drriveb.on the ZGth.
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H.M. EASTERN AFRICAN TRADE & INFORMATION OFFICE,

34, COCKSPUR STREET,
LONDON, S.W. I.

30th May 1927.
Dear Mr. Bottomley,

Sir Edward has now had & telegram from
Kenya to say that s Natives Land Trust Bill and the ﬁapers
with regard to the Leave and Passage Conditions are on their
way home and will arrive here on the 20th June, together with
Meuoranda by the Acting Governor. ‘

I understand there has been some difficulty |
over the Natives Land Trust Bill, which Mr. Denhanm hopes you
will be able to discuss whilé the Governor is still in
England. I have had a telegram to this effect, a copy of
which I enclose,

If any useful purpose will be served by

your having a preliminary discussion on both these subjects

with Mr. Martin, Sir Edward_Grigg would be very grateful to
you if you would arrange 1it.

Yours very truly,

gAY

w.cC. Bottomley. Esq A{
C.B., C.M. G., O.B.E.
Colonial Office.
Downing Street.
5.W.1.




COPY. 146

Decode of telegram received frow the Acting
Governor, Nairobi, through the Crown Agents,

v -

"Following for Grigg Legins. Native
"Land Trust Bill was held up on account of Chief
"Native Comuissioner's contention that the Secretary
% "of State had ruled that Native land should vest in
"Trust Board. A view not accepted gy lezal advisers.
"It is believed that this point was being discussed
"between you and the Secgg%ggy of State, 6ther
"points for consideration whether legislation should
'"be effected by the Order-in-Council unofficial
"Buropean representation on board and appeal to
"Judge of Supreme Court. Full memoranda on these
"points go to you by mail of 318t May I trust it may
"be considered before final decision. Message ends.

ACTING GOVERNOR. "
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(Recened Uolonial OffJ.ce 6340 p.mse Zlat May 1927).

----- o

197. 3lst May, Your telegram of 26th May. No individal
title to native land is recognised by this government, -~
Native custom in varipus parta of the lolony recognises
tenure ranging from merely beneficial occupation up to
Gothaka ownership which appears to be a family tenure con-
veying certain rights againet occupation by persons mnot
belonging tothe family but in regard to which much remains
to be discovered. There has been a tendency on the part of
the natives to ask for titles on kuropean model but the
liabilities and restrictions attending such aystem are in
Do way comprehended by them. Indzvidual tennne .¥hich normally

only results from over density of population should be allowead |

to evolve on natural lipes and any endeavours to promote it
artifically will probably take the wrong direction. In the
view of the adninistration it would be unwise to unsettle

the native aviswrae in regard to their land by premature
investigation into individual tenure which might prejudice

the excellent effect produced by rescent &azetting of native
reserve boundaries but in a_ll distriets Administrative
0fficers are being encouﬁéged to make study of the question of
bative dispites. I agres Despatch follows. ;i
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J. Shuckburgh.
Sir G.:Grindle.
Sy C: Davis.

Sir S, Wilson,

Mr. Ormsby-Gore,

Earl of Clarendon. y
Mr. Amery.

DRAFT. Do Tos

Wg.,

% /0/”Vt/(i T
e e 2"/% oL, o]

43»,4_ 240 e

Ar. E. J. Harding. 1/{0 = /ﬂ" /—\\;)
G gr C. Strachey. %: ¢/ Ib ?\
Sir I

gt e, -/f«_o;
Cofles & vevere A
loperbaiayn, Judli, <a..)
Thert o foper Sty

Al 02y fohimce s A ncde o

et




