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LEGAL REPORT
THE CRIMINAL LAV (AMENDMENT) BILL, 1928.

Owing to the number of assaults of an
indecent ngture which have been committed upon
children of tender years in the Celony it is apparent
that the existing law does not constitute sn adequate
safegu:;d against the commission of such offences.

As the law is at present corstituted, it
18 & good defence to a charge of an assault of this
nature to prove that the child consented to the act
of indecency, and in the case of such an assault
upon & chiid of under six or seven vears of age, it
has veen held in several cases that a child of such

tonder age has no modesty to outrage as is required

by section 354 (2) of the Indian Penal Code.

Tﬁis Bill was originally deaigned to
prrtect sny female uncer the age of twelve years
from this class of offence despite the fact that
such female hae consented to the act of indecency
or in spite of the fact that she might be held to be
too young to hawve any modesty to outrage.

Upony;ZOOBd reading of the Bill it was
referred to a Select Committes of Legislative
Council in view of the fact that a strong feeliong
had been expressed by all sectionsef the community
to the effect that the age of consent to this form
of asgarult akouldd de sixteen yeare and not twelva
years for all racee.

The Select Comnittee took svidence oA thim
point from )uup(m \and Imum- and the Chief Hnt.i‘n
con-unoner and 'ﬁt Mémber of Legislative Council

representing:




_In the result the aecliio!}

’”Q trol twelve to sixtecn years was .'

( V‘ r -
mmom on all ‘pddes and thn Bill was amended

nch;;dti&ir. L
7, The proviso to Clause 2 of the Bill haa been
inaerud hécause althuughcths l“ of xﬂgland mnkea no
such provision in the caso ut' imp&ant asaan}ﬁ,‘ yet tPc
maximum sentence imposed under thil Bill f&;;é:nmqh

heavier than the maxilum sentence 1s for a lm o,ﬂ

thie provlou which. on'iy applies in England ° 1;5 ca.aeg of

rape and litamptw ,ra.pe on girls unuer sxx‘aqqu years

of agd.
In my. opinion, His Excallency the Govei‘non uy

prop rl‘y‘nq;’p‘ht to this Bill in the nape and on ’oeh&]qt

23rd June, 1928.
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',g"copy of theee Rules, maltered oy e

— ghould now be sent to the lord cx;—"::z.eflor 3
foici%{gy, asking hir whet;;er he 3l cbneur in“
t?wir _lDei_ng mede by the Secretary 7 State when

At . ! 0 tne ordﬁ .1{1’ council is vpassed. (‘ﬁb‘éi of all . “

" Kenya Ordiannces mentioned in tne “xlel ‘ghould’

'

cou,r;sei e ,ﬂenlt ax well. “
1 7d€ . The 'S,r‘de’i' }:"x.rcounéil 3 %,.}.1 thipk, bee
! q(’ hpﬁ/]? ﬁ;g/;%ed and might‘\-‘now ve ment ... e Privy Counci:
S N L | offide. I do not, however. -hink it would e 8
to put any date earlier than ‘Jhe' 1et of ‘_\:oveubei‘

T
£y
= =

for tPC ey of soming into forcei When the Rul
O

gl YN o 3 y
nav® ! Sopcarrsd in Yp the Lord Chencellor, &

\
1:‘ Ordur i Couneil um \y'en paauo the ,-1

sécret%r; ‘of Statu a!;moulcx 51,;13 a capy m the mé

a‘tt
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Mr.. Bottomlay. -"15315/1928:Kenya. "
Sir E. Harding - :
! Sir j Shukm.4 ' ok Downing Street, )
@Gmm :
r €. Dosis.
Sir S, Wilson
/ My Ormsby-Gore B
Lord Lovat. ¢
Mr Amery. :
Sir, aefk. &
DRAFT I hava, etc., to Zthe
' /rvaﬁﬁl éfuﬁq«lggamanJ."
KENYA ¥o.609 of
2 ?ot: o I 4l
o the _I3%h. October, de-whicihe—
0AG. ‘ b etter ;e

the Chief. Justice,for cre2ismission

o~ I’Yf'p
/ to the Lord Chawcellcr, .a the

subject of the appo "tmapt of Judge:

to exercise jurisdictign n

accordance ¥ith-Rute—2 (1)
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" GOVERNMENT House, !

KJENYA
- NaIRGBI,
N .
Nf). O-;‘ 4 ' . %— KENYA.
O Oetober, 1928.
Sir,
: With reference to your despatch
! (;
hA ¥ Ho.634 of the 30th of August, 1928, and your
telsgram of the 1st of October, 1928, I have the
. honour to forWward herswlith a letter from His Honour
e
the Chief Justice, Sir Jacob Barth, for transmissio
to the TLord Chancellor.
I have the honour to be,
Sir,
v S Your most obedient,
T“ humble servaat,
X _ S
\; \. l
N ,J/’ /.{.—[ ‘ﬁ'/nll (s e
N z /4y GOVERNOR.
X >
P
v
o
N

THE RIGHT HONOURABLE,
LIEUTRNANT COLONEL L.C.M.S. AMERY, P.C., M.P.,
SECRETARY OF STATE FOR THE COLONIES,

DOWNING STSGGRT,
LONEON, . 1

i




0. .0.2646/45-21 . 2th October 8

The Hight lloncurable,
The Lord High Ohancellor.
Through,
The Right ilonourable,
The Secretary of State for the Colonies,

!y Lord,

In accordance with Rule 2(1) of the Kenya
(Non-Domisiled Perties)Divorce Rules 1928 for the
purpose of exercising jurisdiotion under the Indian
and Colonisl Divorce Jurisdietion hct 1926 end the
aforesaid Hules,l have the honeur to submit the
following names:-

J. W. Barth Chief Justice.

J ioSheriden 2

"uisne Judges.
J.5.K.5tephens)

. have the honour to be,
Your Lordship's wost obedient servant,

SARTH

“. 3. W, DA

CHISF JUSTIOR.
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15315/28/Kenye.
Mr. Faatwood ¢ o .
; NOV nNowning Street,
Mr. « ' Lt
iy 7 Novembér, 1928
My : u
yr. Bottomiey. . / ‘
Sir E. uara;w. . %
)}
] Sir |- Shuckburgh o 4
; . T, ‘
3 Sir G M s ) ’t ’5
Sir € Dais Por conson.- ) With refarsnc%n' to m?
Sir S, Walson 4 “ i
Mv. Ormisby-Gore (MX/ desyatch number 634 of the aoth
Lovd J.ova :
o sugust, and to my telegram of
Mr ieery i '

the 1st ©egtober, rogafd-inag—th-o

DRAFT. A\ dpppliadin, 7 (6 fe wade for L5

provimtens/cf the \Indian and

olonial/ nivorce J{risdiction

KENYA
Governor Ac& b 6,[! Ze.ve etc., to transm!
/1
NO. a//\?) to you 1¢C printed copies of
/Q-A.T“L 4 Ay - W
thess-—Rudes.
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100 — %o b€ v degpatch unde> reference, o

aule.db—d4s the word "1limit"

should have sead "limited”. '7/‘
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; J\ i exercrsc of the pow s tonferred by the lmiwnjgﬁ@(‘nlo‘m;-\l
o Divore Jurisdiction Act 1926 (16 & L7 g, 0.t Ay, and'the 7
= Ko Divorcc Jarsdictioy Ordelin Catinetl, 1994, (®) the Secre-

Ly ol State for the Uelonies with the congurrenve of the 'Toxd :
Chineetlor oreby wakes the following rules, ately :— g
i ) ki

§

Short wtle ond cmyzmrncsh;.qn& -
1.1 These dules may be chlled the Kenys (Nou-Domiciled
Partes Divoree Rules, 1026 o
() “They shall come intotfores on the 2nd day of October, 1928.
R 4 i
; Apporntiment of Judges. 'z
2.—(1) As soon ué may be after the caming into foree of these
Rules the Chief Justice of the Supreme Court of Kenya shall
submit to° the Lord Cltancellor throngh the Secretary of State
for the Colonies the names of =il nuihet of judges of the
Conrt (meliding, if he thinks fit, the e ob the Chief dustice
himself) not exceeding four. as L may cousider nevessary tor
the purpose of exercisig jurisdiouon noeder the Aot oand Lhese
5 :

* dae. I/

‘-704-4——

»57 & \ﬂo& T R

Inles v

(2 Upon tiee appravil ol the Lord € haneelion to doy ponminn-
lion so snbaitted bemg signified o the Clitef fustice by the
Seeretary of State for the € otanies the Chiet Juste shall eause
the names <o approved to be notified the Kenya Offieyal Gazette
i~ jadges s ppotnted tooesercis mirsdicnion omder the Nt ond
the udpes whose vanics sl have heen sa notyfied b ther

vion acardmgly

Pt ams e these Tt

el
<

AV power toexercise purisd
B0\ auy e alter e b

L been :;gnproxw~vl the Chaet Tostwee
J a further judge o pdges o ak the plicce ol or Ta enerets
Jiersdiction i nddition the jud_e or pudges for the tie b
Jiving powers vudet the Act
e approved they shall be notified as aforesnd

npon h

iy propese the nan

Sand when such further nonnatings

(a) S.B. & 0. 1#2r Nu B3
(Price 2d. Net.]




& b petnon under the Act shall be hegrd by o single jadge
Ganteeted e approved s liereinbefore providgl. sitting without
ot and e appeal b e withig sixty days or such tine as the'
Coprt nany order tooa bench ol two vther judyes \\;hé huve heen
itarly nom Al wid appraved dgainst any decree, or order
chich would e peddatiie it lad been pade we proceediing
ander the Drivone ondinanee  (Chapter 170 of the Revised
Fiiton of 1he Taas of Kenvat as amended by the Revised Bdition
Al the Tawe oo o 1928, anid <halt he disposed
of e hingrly

o Ordimance

4 Nppappeod -badl fe Do e podiment given by benelhrol twao
Mug -1y it Cannel moany ease where

woch ndpes o B
! deviston ot the

dope b owonld b B boad frote sl

Coamrt of Appeal to the Thanse o Laords
Lttt

5.0

petete o

AR S
tached

fooeedingsertader the
whndh ahail 1

crhitioat i o

weneed by fiding
cervfied copyof 1

[[IRYRES .

8. Lu b e ordt et ey the dissaltitiorn of
e e Stend e stnned
o place and b e and 1 natbe, st

e vt rae wie helore the uiaiage )

o bshaad wtd e dommeile at the tioe
A o miage and at the tone when the petition is
Gosnted, wnd dis occupaiion sad the place or places
i sidence of the parties 0 die tme of institutfon of
LRRTRIET (1]

de e priieged peranent wddressos where the parties
Ioove co-habited . incloding the uddresges where they
ast tosided wgether e Kenyag o

¢ here s iving oo of the marriage, and )f »)
1 dntes of borth or nge- of such issie ;3
e been mothe Thvoree DIy -
bt at n Englagd or in th
~ion 0 Neotlund g e the Bapregne

Can wedaf %ﬁ\.\'lmt. previons pros

toree o the madtiage by or

Pt »

e i ties o the manmee
oo iy e
e et o tfences B cd et ont e s
LA e e and piees of their o Heged

DRk

Tiaree feu et any; :

e croninds o b tne petitoner clmes that o
the mitevests of o " Qesirabole ot the ot

Sondd he determing! v Kevva,

y

(2 The petition shadl conclide with o prayer settlpy ot pi
ticulars of the relief elaimed including the amount of say clain
for dinnages pod any grder tor custody of gbstdron whaeh s sought
and <hali Be signed by the petitioner

) By Verifieation a0 Petition

7. The juternents contained i overy peition under them
Liutes shadl be signed by the peitioner o solue competent person
nacarner vequired by the, Uil Procedure Rulex for the b
beifgriin force Tor the wipng of plants. aad in cases where the
lmﬁﬁ(‘met woseehing o decree ol lmsolubon of sparnsge the
petition shadl nclade o declaation that ue voftusion or con-
nivaiee existy between the petitipner and the other pagty, to the
cauriage and that netther the petitioner nor within thaTtow -
ledge of the petitioner, the othrer praby o the tomrige his
stitntad proceedings which nre still pendine for the dissolntion
of the warrpge Bngland o Sl

5
ComRespondents and FutFFvgners

B. In every pettion presested by o bughand for the disoluti
of Tus narrtage the petitioner shudt ke v wlleged adulterer
co-respondents tn the sint, unless the Comt <hall ptherase dire

9. Where « husband s chaygged Wi adadieny with a e
person
shall, unless the Court lor good canse shown athers oe diren
be served upon the person with whooe adiitery e adeee
been connnitted, aecampuniod 0 notiee that st o e
entigled, within the time theren apectficd. toap il Toe e
i ne inthe canse

v certified copy of thie pleading contanime aael: clirge

lrans

Serbice of Petiticus and Nolices
10, Lvery petttion o notee vefoned to oo these Rufes Sl
e srved on carty tobe allectod therely, eitber Witlan o
without Renva apahie ...Jtn&k oegnet boed Dy e £l Procedian
udes fi the e Do i eovbe for e serv
Prrovided et dnleadg B ot o
wise darects
eleeted by

sob Auninse
oot canse shosn ot
ol petitions ad votwees sh “u
cune to the porty’ o he e

service of all
detivery of 1l

heselo and te Court <hiale rvcond thae s s safisfica ko
werviee s baeen o effected
Vestesr ot sl <ot Pleading
1L\ respondent e capespondent o wonia o whicn

fave to mtepvine Los been vanted il

the Camet an answer o the oot

Fonle 4. oy file

120~ Aoy oanswer o lael cinons ster other than
mipfe denial of the tacts stated inthe petin shall b
Vraspect of <nlonatter by the respondent ot
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s Waee e answa ol w hoshand alleges udultery und
Pras rehieracertined copd thereol shadl be served upon the
abiexcd adut o dopether with a notice to appear in ke wangoe

o petition When in such cose no reliel o Chunwed th

alivged sdulterc Sl nor be mude a co-tespondent. t

wrtfed copn ot e answer shall e served et T g

wat! o . pades ke Sonboat e < enntted vt the e
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Wil a tine to be fixed by the Court file Lis ples
!he};;;:puud@ upos which he deses to shiow cause

uid wertified copy of his ples shall be <orved ‘H‘m»&‘e
tipner or"éergun . whoke favour such decree Las
nounced orihiy advocste  Om eterin: .n a
Proctor shall be ruade o party to the pmcecdin
entitled to appear in-person or by advosate. g ) "

(3 Where such plen alleges o petitioner's 'ﬁiinhun with u’ny
samal person u certified copy of the ples shal’ be served upon
vach such pemson, onntting suely part ithereol a8 contains any
allegation e whieh e person <o served 12 not naneed

AL subsequent pleadings und ppoceedings o sospect of
stich plea shall be filed and carvied o i the satie manme s
15 hereinbefore directed 1 respoct of an otginal peition: exdept
an heremafter provided.

4 1 phe charges contuimed i the pled of L Jrocton
ot detied oyl no answer to the it the Prodror s tiled
witlai the tune hrgied or o an answver 1s Gled wod withdiaw i
or ot proveeded wirl the Proctor nay apply fortiwath for tl
tesctssion of the decree e and disonssal of the petition.

17, Whete the Procuor miteivenes of aliows cause SLallst
dectec st e any proceedings Lar divorce, ihe Court iy mahe
suchiorder ae o the puyment by other pirties to the proceedungs
o the vusts ncurred By b an so doing . on as 1o the Py nieni
Iy donn ol sy comts aneurred by iy ol e sad purties by redsol
ob b so dome s as nay e Just

18 iy perssiotier than the Proctor wishang 1o show cutise

st kg absodute o decrer sas sha ol the Cowrt so pet
Pt enter s appreariiiee o tha st o wiel such doeree st
e prenocoved s and at the sane thie file aflidavits setting
forth b fact apen whicts e rebes. Certified copics of the
thdavits whadl be served npon the party or the advocate of the
parts o wao o Lavour the decree mgi s heen pPromauLced

19, Vhe party an the st i wimse luvour the decree nisi o
et pronotieced ey within w taoe w be fixed by the Court 1
dlibiat e answer, and the person qlm\\ml_ iR aEinst 1,
! s vene wade absobite ey wWathad o fiethiee e
. faoe ke ttidas ity s reply

Devree Vhsoing

20. N deoiee e ton e dissolttion aa nanase wnder e
Vet shindb be e abaotute tll after the exor on of six ont)
Hon the prnanicng thereol, ol o appeal e seen filed winhio
A pened e i appead anetnding aappeal o s Magesiy

noCanmo) Y contled until aler the decision theroof




; o3 b ;
zi'Jf(M'A Bl el ﬂbwlutg § degres, nisi shall ‘be
4 :& 4
uade t by ﬁling u petition e that app'}ha-
igng oﬁm i
fn

lbmhue, w’
ﬂmmmfu x
In suppo sich Widmon it/
with the sid petition’ that no ’# {
the marriage have heen ingtitited /und are’
-or.Bootlund, and thet search e heen. mage § n
"t the Lourt ‘up w wsth ix o
that Mi amh \g‘
ntervene in t ﬁm ad
nor any sfidavits fited on N
cause aguiust the dectee nigi being
Ienve to intervene had beeu uﬂameﬂ or' P ored.
affidavits filed on behnlf of ‘such person, it must be 1‘ov<’n by
.ihd.wm, what proceedings, if uny, have been taken thereon.

20 11 wore than twelve calendar months hus elapsed since
!Iw dute of the decree nisi; an affidavit by l.lw pemmnel ,zlving .
teinons Tor the delay . shalt be filed. ’ €

‘exdrcise of ‘the’ mntﬂnanul Suru-
/Colonjnl mmﬁoﬁon A,

Alimony, Muntonanez and Custody of Claldren. ©was petitioner xmd the abovemamed E.F. was mrpm

co-respandent. pag

22. Procecdings relating o alinony, mantenance, custody ol named G.H. was fntervener.

children. wnd to the payment, application or settlement ol
dumuges assessed by e Court shall be conducted in #ecordance
with the provisions of the bivorce Ordinance (Chapter 170 ol
the Revised Ldition of the Laws of Kenyw) us umended by the |
Revised Ldition of the Laws (Gperation) Ordinance. 1926, anl
ol the Rules made thereunder

L'rovided thiat when a decree 1s made for the dissolution of .« s
trrtage the puties o wlich are domiciled in Scotlid
Comrt shall not mauke an order for the secuniy ol @ gross v
ainual <un of oney :

Provided farther that the Suprene Court of Kenya shall not
cate win au appheation for the modification or dischwrge ol an —
orde. for alimony, maintenancc or the custody ol children, unless
the erson on whose petition the decree for the  dissolution
of the roarage Wi pronounced is at the tune the application
s mide resident i Kenya

Signed ... ..

. ¥
Cortifysnyg Offcer v :
23. N cornibeane relerred W sub-section G3) 2 f i >
G At shadl e e the toru set out e the Seledl i . . Ak : 4
by the Moo stiar o thie Supreme Cou ’ : LONDON: “V- \i’ 1\ P
sded with the seal of the Court. "’m‘:, PRINTED AND mnmxsn BY HIS MAJEBSTY'S mnﬁm} FFICE

To be purchased dirsctly from .M. SFATIONER Y OFFICE &t tha fnﬂn
Adastral House, W.08; 120, George. s

York ﬂuﬁ,’;wm’mmm ""’Mm ’

or thypngh aby Booksell

. % 1928 :

PR .. So oy

@30 Wy 50 08 I R I N DEINE PR AN

Procedure Generallfg

24. Subpect to the provisions of  thedess i

wdee the Vet between party and party shall be rezalated by the
dvcce Ordigmee as amended-and the Rules made thereunder v




/- o i
ke t,n exetaise of tife" yinza ccnfe?ted by the
L}n u{xmd"d"lontll Divorce Jurisdicticn Act, 1926 (I;Ld
;:*1«17/(;%?. 5/_,{:“,,40) and the, Kenya Dt{]qrcck,Jﬁ;sdietk

Of'dgr 1;{ Comcii 1928 the Secretu'y oftﬁtate 'or the[ﬁ
-7 & :‘é

)a,

&«

(1) ‘
Dozﬁ.‘ci’:ilqu\@ 'f,«i\ps) Divuce Rules 19"'8

i.t,'_,vhe name of: the Ghief Justice himself) m—t*
P\ STak »
exceeding four, 2s he may cgnsider necessary for the .

xercising jurisdiction under~therAc




Jpeepheen e o

Y einble jn&%ﬂominﬁfed ap_é upprovedl as MA{#W @Q

: provi‘ded \tuné w%thoutm 1ury‘, apd nﬁ upml SMJ.I‘\
lie within sixty di"@'\s of nucig«( t tme as’ “‘&\e fC.o‘ :éhy
pr@r tQ 53 be;‘mh of \wo oiher ‘! g,g,e hnwu bam
-1milar1y ngmimnted and %E’ivav;d ‘a,ni’na\y!nn} hecree lg

the Reviwed Rdition of tné Lurn of»!(enya

’ tne Revised Edition of thJ; Laws (Opm‘umﬂ 9 X
o, ¥ },926 and shall be djispésed of aecargling?,i :
: , An ').ppeal shall lie from n&udment gi!»rg/n ‘oy
4 Abeﬂ’ch qf two 'stich Judges 40/ His H;;%sty\in)curyim *q.l'
on}!ﬂmae ‘uhgnf !ppexl wqu’r‘ 'ne fn Engﬁﬂd f ‘




the status of ire husband and hia domicile at

‘the petiticn is presented, anrd nis cccupation

a (111)

status and domicile of thé wife baforn [ tine

marriage;

’
tre +ime of the murriage and at the time when

and ‘ne plice or pluces of residence of thre
parties at the time of institution of the suit
the prinocipal pqtmanent addreases where “re
parties h-ce co-hibiteh, including tle

addresses where trey lastr==iied tgoget:er in

KEnyﬁ

whetner tnevre is 1iving is=sue 5 the marrizge,
and 17 =o %o names ni dates c¥ ,irth of age

of such issue;

wnetner there h.ve Yeen in the Divorge '
Division of *the Vi 34 vqart .0f Ju tice In

England or in the Court a’ Sear ~n in Scotland
or in the Supreme Court of Kenya any, -nd if
sn what, preavigue usroceeding,s witn reference
to the marriage by or on vehalf of eitrer cf
the pirties tg the miarriage, und tne resu’t of

such proceedings;




’ )L 3 ot

. N

the gr%uhds on whick the p»t‘f’ er claimq

bhat in the interecets of ‘uq% it Lg:de-i#e-

“abde that the suit should be gﬁtermlned 1n W ‘

v’ etting out narticulars of thu re ief claimed 1ncludiﬂg
“the- amount of any claim fnr dnttgﬁq and any order for i
curtody of children ‘whion is sought, and shall be signéd

- ™ | SO ] vo e

by the pet cner, ' fa s , TN

VERIFICATION CF PETITICON. R G L

R
7 Tne statements cortained in every petition

under these Rulea shall be signed by ‘ho oetztioner~or
some ccmpetent perscn in manner .required by" tre Civil 1_5
Procedure Rules for *ti.e time beinyg in force-for the®
gigning of pla;nts, and :n cites where the pe%iﬁioner
is&ﬁeekins 2 decree of dissglutinn of marriage the )
pél;tinn shall include a decluaration that no collugicn'
or connivance exists batween the petiticner and the " 29
other party to thne marri-ce, and that neither the

petitioner nor, within the knowledge of the petiticner//”

4 T the other pirty to the mqrriwge/ has ingtituted proceeds
N\ k A )
ings which are still pending for the dissolution of the ”

mi~rii.e in Bngland or Scotland,

“co —HES&EQEN"‘B AND - IVTEBVE}!%

- "In avery mﬁeﬁinn praé tad by 8 hunband for




"s‘MQC wpbh thg porlqd i}ﬁ\
h m. sdultery 1. mlleged to' havo n“q:, comitted o

wrt S . “within the time therein tpeciflcd, to
ot S % 5 oy $ol
~intervene in the cause,. 5

é‘ + \ % 1 L "‘\. /
{ "') g.

. 10,

Rules shall be urnd on the party ﬁq ‘b& atrected th
by, either 'H.hin ar wizhoug_xcm, 1n the mnuni' :
prescribed by the Civil, P?oc'dm:a ‘nulna far the timn bein
in force for r.he somiee o? qumonsoa '

,' i Provided thst unlan the Court far good caue’ : :
@ - shown otherwise dincu, senioo o;t a1l such patitm g

,‘and notwac shall ba(}faetad ny delivery ot tha .aam ta
W i Koy % the party to be affecfed thex;eby, and the couxt lh&l‘l
: oo g.eord ‘that 11: is satisfihd ﬁhat !ervico haq been to‘

S . s.\ffocted. ’ : s
. x Y .
S Sy _ _ . e

s A respondent or co-respondént, or & woman to
whom Yeave to 1ntarw6ne han gpeen granted under Rule 9;

By Tile in the Court an answer to the peﬂ“tinn.\

a



s!er ahaag;ennigzm a declarat on .
&
e‘Ls,nafksuy dalldtlon ‘or connivance oetneen jﬁg

Where the answer of a hﬁ;band allages

adultery and prays relief, a certified copy thereof

v
i

oev*i’ied topy of’ tne arawer shall ba aerved uoon him

o C AT
S T to zéther witn 2 notice as undﬂr Rule 9 tna£ n# 1Bv;;J,‘ﬁ
v entitled withid the time thgrein specifi;é ) a@ﬂi‘y fe\; &

i A
leage o interveno in the ‘&,,and upon ﬁuch‘ Xl

petltion was fLied\f?fRzgga? ne Court shal eithe

s & # | S
2 i ~\\ \
- dism;#s ‘the netition: §r atar ’u*‘hex brnqeaﬂ nae “eré

E !  until tre proceedings in England or Sentlund have
\ kterminqtei or gﬂtil the Court Ayl atnd:wipg‘%ﬁ{&cf.”
il TR
(”) 12 it apuearg thﬁ& suct nceedings were i

¥
*;nﬁxituted after the leiné cf the petitA-ﬂ in Kan;a
=4

of Kenya the duties aspigned to His Majesty's Proctor»by
i a0 |

Sbctions




the ‘designation of Provtyt,  Every Proctsr Bo dppointed

shall in the exercise of his functions act:under the

instructions of the Attorney General of Kenya,

15, (1) If any paerson during the progress ,of tnre

prodeedings or before the decree nisi is made absglute
gives'informaticn to the Proctor of any matter materiai
to the due decision of the case, the Proctor may take
such steps-as he CQnaiders necessary or expedient”

(2) 1If in ronseauence of any sucr informition or
otherwise te RBrogtor 5ﬂspectspgpwt any parties to the
petition are or have oeen\in collusion for <he purf&s;

r

of obtaining 2 decree contrary to *he ‘untice of the
c1se, he may 1f -er obtiining tre leave of 1e Crurt
intervene and produce evidence to prove v . alleged
collusion,
16, (1) When tre Proctor desi- | .o Srow cause
3gain~t making aber 1" 1 a decree n.el he 77 omt p oan
1pre@rance in the suit in whicn ~uch decree nisi ras
been pronounced and shall witiir a4 timc to be fixed by
the Ccurt file hiz plea set*ins fort.. the ground: unnn
wria¥» he dﬁsifes to show cauec ae afporesaid, and a
certified cconr of his plea shall be served uncn the

i '
petiti~ner or pers&n in whoge favalr such decree has

been pronounced or his advgen‘oa, On entering en

proceedinge, 2’ shall be efitit

or. by édvocw



parties tec the proceedinugs cf tie rosts inocurred [;y him

?@ff1131f§§ @&all be served upen tne pirty

ay
cf ar original netition except “ag hrvei nft::;nrovidedn%

(4) If the charges car*a’'m>' in tie plcﬁ of tre |
Proctor are not denied cr if no answer to t‘.’e""‘plpq’ci‘
the Prcctor is filed withidn the tim2 11 ‘ted of if an
anewer ie “1ied and witkdrawn or vn* proceeded witn the
Proctor my 2pply fortnwith for the r%:issicn of tre
decrec ni~. and dismiesal cf the petitinn.
1Y, Wh-re tre Proctor intervenes or shows cause
against e accree nial (v any proceedings for divoro,é,

the Court miay make such order 28 to tne payment by Qﬁher

in 8o doing, or 2« to the paymen* by him of an; cgats
ghcurred by any a2f tre caid virties by reason 5f ts 8o
‘Uiliy, 30 may coem just,

18, Any peregn ctlier than tre Procicr wis: ing te

shew chiuse against making qbclute 1 decredunisy Foull
\

i1f t.e Ccurt sc dermits, en

veapance in o Lie v

auit v whNich guive leeree Wial -l bgen ‘r'"oun’*e\l and

At tie sage time fife sSTfHavite setting .grtn‘t‘\e .

 d *; s £
fart~ upon whigh' he relfee, Certified ca‘pies ef, trie

Jdvesute of the party in whpse, frvour the

ha~ fteen vronnuncad,




'1f ﬁa» ppsal hae baen file
anw*appaal “including ag apoe3l to.
Council) has veep filed, untim 27ter the decision ¢l

b

21, (1) Applic@}ior te make nhao;ute 2 derree niﬂ‘

‘which will trereupcr e oroncunced in open lourt x%:r 1f
t#me appoirted for tnut purpese. In su*Pd!Q of su;h
'—1pplination £t must be anown by affidavit filed” w a h the
said petltion that ~o nreceedln & for the diq&blu*inn cf“

A,hwve beer inﬂtﬂuted and are pendinb ;n

:

. Bngland nr’Scotlxn and thit-gearch rae been e, in
thne prope" booxq A :ue Cqurt up k7

the

"“n;crwened or obtained 1 ve to

and that ne 3ﬁp”7r9ﬂ

affig \;Ms £ ‘éa <




jarat ce ent !d. or‘affid’wits filed on behalf of
son, It umst. be ahownu;y aftida‘vi‘tq whaf\“{*
@‘dedingsl if any, have been taken crenon

{2) H more. than Ne]‘ve calendyr mpn?ks has
elapsed aincg the date df the gecree nigi, an Affidavi

by tre petitioner, gi®wing reascns for the delay, shall
} g

B s Sg ALLNONY, WAINTUNANCE AND CUSTODY OF CHILDREN.
J{Y‘v 22, Proceedings relating to alimony,’ mmtewmx’ca

v‘cuﬂtodv of children, and to the payment, applicati‘g\n 8

. numsd“rg the c:myrtf hall ve

¢ : da,hce wi‘th the prbvigih'ns mf tha Wy
Di\mf,‘ e crf,u'r{vmce (cwpter 1‘70 if tne Reﬂsed !!dﬂ.tiqﬂ,
the- Laqa' of Kenya) ;m gm.nded ’b%\ tha Reviaed{&uﬂpn o

the uawé COperauoq) Q;dd.mnce 1986,, and of the Rules,

xmd& theveunder,w ey —h ) ’ :
Ny %

2 , Lo “\ ) Provided that when a decree isupade fcr'/tﬁé'

MOlutrnn of 1 u@niag.e ‘the parties to which are

“ . K ey domiciled in Scotland tﬁe Court sha‘il net. make rdn grue
; for the necui'ing of, a 51‘0&5 or anmual sun af n‘ope ¥
o o y«ovided f.n-ther‘wu.. {re Wp;‘pme cmrt of | i

I A L " ' Kem.yat sh.ai.L not entertain gm snpli-'n_.’mﬂ fer the 1‘ ;

modifi stfcm > di\ecmr}ze & on order f’a‘r alimnny,

'nf the ouatng ‘of children, 'Anlgaﬁs tre



thém Rules il

i

proceedings under the Act between party éﬁd party shall

be regulzted by the Divorce Grdinance &% 2m€nded and J

tre Rules made thereunder. @ "

e 25, The forms set .ot in the Schedule %5 the
Rules made under Secticn 43 of the Divorce ordinance
(Craptsr 170 of the Revised Bdition of the Laws of Kenyﬁ
1s amended by t-e Revised Edition of the LawsE(Opq%stiod
Ordinance 1926, with such ﬁariaﬁion aa thﬁxgircumstax‘?e
of each case and these Rules may rﬁquire,'hay be used

for the raspective vourvores mentioned in tive Schedule,

15 DefBuen, (A2F 3




Colonial Divorce Jurjﬂdicttbuﬁ.ct 192b

suit No. of " T/
Appeal No, =~ of from Bu?gmerﬂf and tfeorﬂe. })")ﬁ
o l \
' ' in w‘r’\lch.,ﬂm
Yo, of : ] ; - .

‘z'ﬁbove—ngmed C. D, was petitioner and the ab‘ﬁ:n‘/qﬁm'"gd | i

-

B, F, waz resvondernt 2pd the above-u'a'ned G. I}:

cc-respondent! s o
ntervener, d i

iz

- © " Stgned R L s
i3 v #%, R " Registrar,




Mr. Bottomlsy.

W i 5 Hordi

Sir 7. Shuskburgh.
Sir @& Grindle.
Sw ©. Davis.

Sir 8. Wilson.

Mr. Ormsby-Gore.

\Lord Liovat.

Mr. Amary. (ﬂ?’é_/

i o

Mg

J\se é.}#




4t Mvr. Bottoniley.
] 4 i
AL ® iz Harding. .
Sip*J. Shuchkburgh. ! s

Sir G. Grindle . 4

* Sir C. Daws. /
w2 (i i , S
L e S, Wilsen. "f% ¢ Y o Sy

Lord Lovai.

s s tcsro] o g e )
PR R Ltz Mfﬁwm
C Y ae 2eated fy ¢
Uy flace cofty [ %~
Vdey of—Fn an (Ao e
Do/
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AT THLE COURT AT BUCKINGHAM PALACT,
The 14th day of August, 1938.

Uresent,
THE KING'S MOST EXCELLENT MAJESTY.

Farl Winterton secretary B W Jounson-
Viscount Lee ol Fohun Hiks

Moo Awnatd Lanudsay

W hkiEas by Section 2 of thel Indian and Coloual Phverce
Torsdiction Act, TU2E. b 1s enacted that s Majesty msy . by
Order e Counert, provide for applving e provisions of Hec~
tote Lot the sand Act, subject to the necessary wodifications,
o any part of His Migesty's donursons other than a self-govern
g domiman s erem defined! w ke manner as they apply
to India, and o partiealar. such Order in Council way deter-
mine the Coart by whuch the junsdietion conferred by those
provisions Is ta be exercised

Asn wigrras the Colony of Kenya as a pirt of His Mujrsre's
dominions other than a self-governiny donurion ag aforesand

AND WHERBAS 1t is expedient w provide for applyme the
aforesuid provisions of the sapd Aot o the Colony of Kenya

NOW, THEREFORE, His Mujesty by virtue and in the
canertise of the powers i thig behall by the Tndian and Colonial
Divoree Junisdiction Act, 1926, or otherwise i His Majesty
costed, s pleased, by and with the adviee o Hs Privy Counell,
to order. and it s hereby ordered, as foliows

1. Fhis Order i Counal may be oited as the Kerva hivoree
Furediction Order an Conneil, 1928

2. O o after the fest fay of October 10280 the provisions

e Aret section of e dndiin ad Colomal Divores Juris-
dicton A 1920, Shadl apply 1ot Calany of Kenvaan like
mianner as they apply to India

3. o b apphies
Laiony

W of the sand provisions  to the  said

e Court whieh is toexeros

the unisdiction therehy
conferred shall be the Supreme ©ourt of Kenya, and
roferences o the sand first section w0 o High Court
i Indi shiall be resd as references to sach Euprmm-
Court ;
references v the sad first sectton to Tndia shall be rewd
as references o Kenya; und
no the reference to the Seeretary of State wn Counal of
India in the said section shall be read as referring o
the Becretary of State for the Cclonies

M. P. A. Hankey.

b

Prioted by His Maesty’s Brationery Uveice Press,
11-17, Hare Btreet, E.2
D.0.%6B- (1 21, &

i &
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w ;ii;j-s{v'vooa~1¢ )
Allo

My

Sir G. Grindle.

N

Sir Dam ¢

' B Wetion ]

lh.z Om»by—Gm ol
! Lord "Lovat.

M. dmary i /

' ‘ "'(ﬂueo /22

éof/

TO THZ LORD ZHANCZLLOR.

_’k.i-sﬂls/ze Yenysl
& P P

L I )

S T
T
{2 e

Downing 3treel.

2 Ag_g‘a"qi. 198

o~

¥

’

With re‘erence-to previous

#r{-ial correspondence endin

with ‘Sir Sa’mmter letter
Uvu Lwé(‘l} /
to *»h-.‘aushyo*‘ the Eard Novev\ber,

7, I am eta., to mea’, vcu/"

; mfb’-gne Lord Ohancellor Hhe
4—40;:7-—#5-4-. b nce

N bt
FINEV.ON
Wt W,. E W 178 LT
K e Copmest |

S A S
I e

L  outy W,«AJD

“s adatey, o AT
5/4-.44,4 /;, A /

1~ -?o'.mcil

Ml wy o VR v s

of Section 1 0f the Tndian and

Coilenial Divorce Jur!lsdiction Act,

s 68 e Ml

2 V& Tord Hoddghen will
Cﬂ L hnd

PBeadagy thet under Section 1(4)

B3 ¥




.,1n

"t'\e Sncretary o %tate ford;h(, 5 . = L ) PRI
Lo ban oAt W jes <00
. . ; %
Solontds/fer the Sm\ra qf Bt‘ﬁate WAL,
A . \ il & ,
“4p 2onaeil '."-‘9‘13' *{qﬁia"—. i oo :

~ s

Mr.Auery hus therefgre caused to

L, 3
ba ny the accompanyiag iraft
s ) &
ralee “Ov the exercize of fris
Ko, %~ oo
- jupi g cﬂouv age substantially
i

siviar to tiose aade by the Secretary

C ¢ State in :)puldll & Tntia, and. WM




(Signed) AL, 6. PARKINSON. P "m”‘v . Mﬁf % : 1




In mfcin of the pewers ccnfo ol by e
and" Golonhl B'ivorco Jurisdiction Ast,- 19“ a6 and 17 Guos
b Capsd0) and the xmyrnivoru ::nMuMion m in Bmiu_

1928 the mmnry of State for the. Colenies with the 0 Y
cmmu of the larl Ghaxoellor hersby makes the tm.m
mlo_l,jthdz - ‘

. Suert title and n—mmt. :
1. (1) Thees Rules may be called th- Kenya (ln-mmod
Parties) Diverce Mu 1928,

(2) They siall come’imto force on the 2nd day of

Octeber 1928y © . |

" Appointment of Judges. 5
2. (1) A soem as miy be after the ceming imte ferce of
these Rules the Chief Justice of the Supreme Gourt of Km
shall submit o the Lord Chanceller throngh the Secretary
of State for the Colenies the .nsmes of such number of j‘udguw
of the Court (inecleding, if he t.hinlu fi1, the r;-q,of
the Chief Justice himself) not mndug four, as he nq
consider necessary for the purpose of exercising _;m-digtia
under the Ast snd these Rules.

(2) ‘Upen the appreval of the Lord Chanceller to any
nomination so submitted being eignified tovtho Chief Justice
by the Seoretary of State for the Qolonies, the Chisf
Justice shall cauee the nsmes se appreved te be notified
in the Kenys 0fficial Gaseiie as judges appointed to

exercise jurisdiotion under the Act, snd the judges lhou
names shall have been so notified shall ‘thersupen have power
to exercise jusisdiotion aceardinglys

(3) At any time after the Lirst n-:tutim m«r
tnn Rules hgp been spproved, M' $ef J




\p

e jldm o ) g

ai-h p houfm - af"? .
i ‘Nq m,%nwwmmdl be heard by 8 -
lhﬂl 3“0 MM snd appreved-us hereinbefore provided,
sitiing without o m, and an sppesl shall Lie within -mi.
days or munqm Gourt may omyhnbm.x tw
other judges who have'Besn similarly %W-t
sgainst sny deores or erder which' . g, ;

had bom wede in procesdings under the nmm %M
(Ghepter 17 of the Revised mihn of the ;.m of Kenys)

as smendsd by the Revised Bdition of the Laws (QMMB)
Ordinande 1926, and shall e d;sp»dotm' Vi
4 An eppeal shall lie from & juaquntd, g wwm
of twe much judges 1o Kis usjesty in Comneil 1% ity suve
_Muupodmldlicinmslﬂfrma msﬂ.ardmsam
of the Gowrt of Appasl %o ﬁhpﬂqunofx.ma. :

patition

b,  All predoedings under the Aet shall be commendsd by
£41ing & petitien tc which shall be attached a certified
sepy of e ourtl fioats of the marviage.

6. (1) In the hody of a pebidisn prayins foi =9 diuohsin
 of & marriege shal) be stated «

{1) the place snd dats of marriage eaé ths pame, statue
oad depicile of the wife befers tie marriage;
(14) the status of the husebend und his demicile at the
bime: o the mrrisgs end et the fimo when the petition i
mm and his umptm ‘snd the plase or plasas 9 or
reaidance of the purties ob the time 8 institation of ¥

(111) the prineipal gamenest adizasses whsre the

parties have oo-habited, tnaluding the addresses whare

they lm nmm Aa Kemyag :
S (‘?
o o ~




A

_'t i

A e petfisan ol Gocredy sttn o prager wémgm i

{iy) whoether there 4 living issue of the marrisge,
* anf4f se the names and dates of birth or ages of such
i umun;
{v)  whether thers have been in the Divorce Divisien of
mmm-zm in Englaad or in the Court of
Sesgion in Sug.h.nd or in the Supreme Qeurt of Kenya any,
and 4f mo ¥het, previons proceedings with referqnce to the
unmgiy %r on behalf of either ef the parties to the
narriage, aud: ihn row'wa u%h procesdings;
(vi) the Mmmu charged set out in separate
paragraphe with the times and places ¢f their alleged
eﬂiﬂhl:
(vi4) ﬂu claim for damages, if ary:;
(viid) the greunds on which the pc’sitionor' e}du that,
in the interests of justice it 45 desirable that the 'li”
mw-m.mmuxm -~ ¥

paziioulars of the nmf 2lajmed, mﬁuu.g the mt ox ‘u
wy oledw for dmeagss end any order for mtody of ‘:h.fﬁrn

ﬁ\,!_?ﬁch iz pewgbt, nnd shall be sigaed Ly the potithﬁl‘x{#u,,

P
Lk

Verdfication of patition,
7o Thy statente sambained in every petitien under thesa
Rules ehall be- limd by the petitiener or sode competent
persen h manner réquired by the Civil Precedure Rules fox
the ﬁno-.-boins in force for the signing. lf plaints, and ia
ocuses where the petitigmer is seeking s decree of dissolution

- of marriage the petition shall include a declarstien that ne

eollyion or sommivence exists betwesn thv petitisner snd the
w‘a&mm e the marriago, and that neither the petitioner
ner, u&un the kuvldp ¢f tbe potitiener the ether paryy
to ﬁo marriags, has tﬂﬁjnm precesdings which srs still
pending for the dinselutisn of the marriage in England er
Qo-respondenta



R A

% w MW hy ‘6 bushand for the

duuuuoi al hiu‘-m'ho tlo nﬁmr Ml mgke the
' A Qe Mﬂ»mlu- the

porson, s sertified cepy of the ,mung unm o
charge shall, unless the Jourt for geed csuse shewn otherwise
directs, be Served upsn the persen with whem sdultery i
alleged ‘o have been cemmitted, asscempanied by a notics that
sush person is entitled, within the time therein specified,
te apply for leave te¢ intervene in the cause,
Service of Petitioms and Netices.

! 10,  Every petitien or notice referred to in tliese Rukes
- .Ib‘-ll bp served on the party to be affected therehy,either

{ vti}\wl&r Fithout Kempa, in the mamor presoribed by the
! ﬂi«hro ﬂlu for the time being in force for the

5 imensen;

mﬂw thet unless th) cnﬂ for geed cause shown
. ruﬁn, #rum of all’ such petitieons end netices
fzmwmxmofmmumpmwn '
,Aﬁ,\ m #he Gourt skall resord that it is

¥ist service has been ¢ affectaeds
Answer and subsequent Pleadings.

11¢ A rnpnhnt or go-respendent, or & weman to whom
leave to intervene has besn granted under m 9, may file
in the Court en answer te the petitien.
12, (1) Aay snswer which contains matter othar ﬂul .
simple denial of the faots evated 1n Yie petition ahall be
signed in respect of mach matter by the rnpmhnt 8 . il
oo=respindent as the sase may be in the manner reg ﬁy
these Rules for the signature ef petitiens, and when the
respondent is’ | ox:wife of the petitiensr the answer




[ oy ré
" T

4

shall gentain dn;upm:m uug. umt -ay oounmu

;_.V;w'umm.quwﬂ»m &

Yaore the answer of s hmsbend alleges adul tody

m*mm o Gertified qopy ther®df shall be served

wﬁcmml-dnng‘gm ‘h&‘ﬁdiﬂhnuﬂuhm‘"
in 1ike mamer i & petiiion. Mhnehuhqitdhf
hdshb(ﬁoﬂl“mmmpthonhnu- '
respondent, Yub s sarhified dogy of the snswer shall be
mmmwdﬂunimuwmmﬂthd
he 48 entitled vithin fhe Aiwe therein spesified to apply
for leavs to intervens in the suit, mdmnndqplinim
howho allowsd t0 intervens, subject to sach direchien 88
shall e be given by the Cowrte

1& (1)  If 4 sppears to ihe Court that precsedings fer
the dtnglﬁm of the marriage have heen instituted im

England or hﬁhnd befors the date om which the poti'aion
'm £i1#d 4n Kenya, the Court shall either dimmiss the

)ottﬁn ” nily further proceedings thereen until the
ngs h Bngland or Scotland have terminated, or wntil
e Omet aball siherwise directs
=Y unwﬂm such yrecsedings were instituted
after the !ﬁau! the petition in Kemya, the Qeurt way
precesd, wibject to the provinions of the Act, with the trisl
of* the suite

Shawing csuse against & Decree Nisie
14y maonmrhmu ahall appoint a persen to
min within the: Jurisdiotion of the Supreme Qourts of
m the duties sssigned to His Majesty's precher by
ummuuqau the guprems Oeurb of Judieature
(@ dan) Ash 1985, and tha news of the permn ®

| mmnwummmwu

“designation



“M&hn of Proctors. Every Procter so q,nhmc shall in
-dhe-axercise of hin funotiens aot under the lnm
of tlie Aﬁom' {leneral sf Kemys.

18 (1) umwmmmpmuawm
'&m* jggnumi 45 made abselute gives informtion

o 48 mmn oy lattor madurial to the due decisien of

the cass, \bm nq ‘ake uqh stops a8 he considers
necessary or M‘!b ’

(2 1o mm c! w nﬁ infermatisn or other-
u-th-ru«htmmwmum potitien
are or have bea in ¢olluajen for the purpese of ebiaining
shtrucm to the justice of the onse, he may after
eshtaining ﬁi luu of the Qourt intervene and prodace
evidenos {0 preve the alleged cellusions
16 (1) Whem the Preoter desires to show cause ap.tm
making abselute a deerso nisi he shall enter an w
in the suit in which such decree nisi has besa prenownced
and sball vithin & time te be fized by the Oeurt file his
plee ww forth tie prounde upen whigh he desires to
shew earse so aforssais, and a enrtiﬂul cagy of his plea
siaall be zerved wpin the petitiensr or perden in whese favowr
sush dwores has boeu prénavased sr hia advecsats. On mtering
NWWPMX il be mads & party te the pro-
awedingy, and whall be entibled 4o appear in persen er by
advooate,

(2) Waars such ples ansc;u e pebitionsr's adultery
with any nawsd persen s sortifisd copy of the ylea aall
be served wpen eagh sush persan, omitting euch part thersef
a8 centains axy sllegation in whigh the parsen so servad is
net nsmed.

(5) ALl sovsequent pleadings and precesdings in rempect
‘uﬁwnnn»mnammnumm




tor MW‘% In Iln'rt of sush .pmm u-m

ba dipwn By 627iduvit filed with the mid petition that no
procesdings for the disselutien ¢f the marrisge have Bsm
{nstituked and are pendiss in inglemd or Reokland, and thet
search has beep n#ds in the proper keeks at tha Comrt up te
within eix days of the time appoin.cd, and that at seoh
time o persen har imissvensd or sbiained leave to intervens
in the muit, and that me appesarznos has Leen entered o~ i
affidayite filed on bSudf of any person wishing te anow
cause sgeinst ihe deores nist being mede sbsclnte; snd in
gase lesve to dntarvene had been obkained, or appesramce
sniered or &fﬁﬁﬂu« filed en bshalf of sxoh persen, it mut
be. M by aifidavits vhat progsedings, if my, have basn
{!3 lx merethan. twolve calendar mowths has elapsed sinoe .
ﬂu Hate of the deores nisi, an affidsvit by the petitioner,
giving ressons for tbs delay, shall bs filedy
A!m lsintenanoe snd Oastedy of Children.
22, m»mmnm n&nm ouvbody
“of éhildven, and to- m,wmt, spplicatids o wetilement
othnlubytbm'& shall be esnducted in
assordance with dhe provisisns of the Aiverns ¢:direns®
Ghapter 17 of "3 Revieed Bditien of the Laws of Kexys)
ss sewdded oyt Sovighd RdiVien ef the Lewa (Oporation)
Qrdinance 1926, and of the Rules made thereunder

’

Provided
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for the ummm of tho B agad i
w.tmmwimmm—hth"‘“
Gurtifying 0fficer,
23, A certificate ﬂtorr““hM(l) of
mﬁnxotmmwhhmammmnh
Sohedule ard shall be sigasd hy tis ReSLateRr of the
m.m.:mﬂnuun&wmumm
Precedire Gemsrallyy
2, Bubject to the previsiens of Viese Rulés all
procesdings wnisr the Ast between pariy aad pary shall be
w:mwmmoﬁommoum&dii&&omlu
nade “Ssbreunders
., mm»«wmmww-uwm“
made under Sestian 43 of the Divores Ovdinence (Chapter
motmn-nmmﬁmdmmdm-)umm
wmm-umummg ordi:
lﬁu.ﬂﬁﬂwwnWﬁmofm-un
and Shens:Riles may requir, miy he used for the relpeetive
purpsuss witloned in the Schedule,




SCHEDULS
(ln Rule ny

¥ b ,jt

A (nqgmm-) of ‘the éﬂra m;.f x%

.t hereby eeriify Alak :
hutmm-f; muﬁuﬁmdmrﬂ
Gourt, uﬁht in eBergise of the matrinenial jurisdictiss

oon!ornd by tbb huq and htnh&;mvmu m-um

in mait
At 1928, -xlln

e £2Whish the above-
Wu« thmn and t.h- ubon_nl Eo¥. was

respondent and the abovensmed G.H. was W

Bignnd acsonencepipnioce
Hogichrary
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S
_S8ir,

uth mfarenco to your ‘despateh -

2 0.1049 of the 251:1 Dember, 1927* Te arding the .

/02 g
( Yo L0 pplication to Kenya of the" provisions of the

~ Indien and Colomial Divorce Jurisdiction Act, 1926

I have the honour to trensmit herewith, tor your

___»M——' j approval, draft Rules to be made by the Secretary

of State.

24 Rule 3, as originally drafted by
7“ e tho Solicitor Gensral, provided that appeals should
Aed ) o, q,

\lie to' the Court of Appeal for Eastern Arrica, but
\"@n view of the opinion of His Honour the Chief
= Justice, which is expressed in the enclesed copy
\;\Q of His Honour's minute, the present re-draft of that
N 'V Bule and of Rule 4 was made with the concurrence
\g ~ of the Acting Attorney General.
A re-~draft of Rule 7, with the
\‘Sﬂ consequential alteration in Rule 12(1), was also
made in v;ew of the further opinion embodied in His
Honour's minute. The Acting Attorney General

concurs with this opinion.

3. With reference to pa.ragraph 4 of

your dosyatch under reply, I goneur with the advice

of the Mlns Attomy emm that the 1st offi .70
: /Septolbor

St
> 1 2

. ik 92 . -,




16

-0 .
+ .» .~September woulc be a suiteble date for insertion in
the 0rder-in~Council.}

I- bave the honour to be,
Sf¥;: My (

Your most obedient, humble servant,

GOVERNOR.
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t.he Act; and when auch{ rmer nominations are ap'wrovqﬁl
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© With reference to the above and its encIOsures,
I am of opinion that the provisiom of Rule 3 of the s
draft rules for the appellats Jurindicti_on to be
exercised by the Court of Appeal for Eastern Africa.
(cf. section 1 () b and section 2 (1)) of the Act are
doubtfully intra vires of the Act. Section 1 () b of
the Act provides that the rules shall previde that
decrees or orders shall be subject to appeal to two
Judges ot the Court i.e. the Court substituted for the
High Seurt ot Indie that is in the case of Kenya the
Supreme Court. I am doubtful it section £ (1) of the
Aet gives the requisite power to transfer the appellate
jurisdiction to the Court of Appeal for Eastern Africa.
Section 2 (1) of the Act in my opinion gives power by
Order-in-Council to determine what Court in a dominion
shall exercise the jurisdiction given to a High Court
in India by section 1 of the Act and does not give
power to alter the conditions under which such jurisdic-
tion is to be exercised and therﬁore does not give
. pawer %o substitute’ the Court of Appeal for Eastern
: Ax‘rioa for th’l tvo Juagcs or the Snpme Gourt as:;’u




2.
jurisdietibn wore vested mﬂ agart of xmll‘f
Eastern Africai’ There is to th:&hct
in India no Cmﬂt ot App I as/such ftoit ﬂ!e
High ca§?¢s or gny of them. For thc.Enst African
vgrodﬁa thag, is & Court of -Appeal to which appeals
lie from fﬁg*decrees and’ orders of the Supreme Court
of Kenya. It ‘would be in my view a step in the wrong

direction to give a divisionsl Court of the Supreme
Court appellate jurisdiction in cases arising under

the Act while appeals from decwess Qr orders-under:

the Diveorce Ordinsnce are subject 10 the appellate
jurisdlction et the Court cf Appeal. -But to.glve

to the Court of Appeal for Bastern Africa jurisdic-
iion in: eppeals from the Supreme Court in cases unde®

- the Act an amending Act would appear to be necessary.

I do not think the application of the Act to Kenya
should be held up pending such amending legislation.
Rule.%-of the draft will therefore in my view require
amending to bring it into conformity with section 1

4 (b) of the Act. It might be as well here to note
that the Court of Appeal lays down its own period of
linttation vide the Bast Africen Gourt of Appeal Rules
1925 Rule Rule 8,. Rule (4) will i'equi"re the necessary
consequential alteration. - In lime 3 of this rule for
wfor" réad "from", ="

Rule 7. 0 VI,r,25 takps the place of verification. For
"thv ¥ords "varified" end "verification” in tha s,
I would auggam that "gigned’ and "signing" Le sub-
stituted, o

v

The deolmtion that no collusion or connimce
exists and that no proceedings are pending . for the
dissolation or the marriage in Englmd or Scotland

/-m




Cm might' mm par‘t of tho peuts,on.
Bule 12 1.
should bhe made in this Rule.

The necessary consequential mondunt

(8gd) J.W. Barth.

CHIEF JUSTICE.
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