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dn the mép\;o s1] laid it Nombasa by public. :
muol Otﬁ ﬂn r.ltruuan that bidding was
eonfined to Buropeans. 4 ;

The case tumnd on ﬂu definitiod of the
word "auotion”.

Had the case pone mgainst the chomnu?") i
they wanld have been forsed in future to #411 plo
by tp““'. as by reason of their ?rovzouq ooum ;
nefits it wik necessary to-resir :
ooz i asb I gither et {1 voa L Jk ”,
impossible by law to preyemt then frem restricting
tenders to Europeans.

No action seems required,” at least until

the case has oome before the Court of Appeal.i 1k

adems nuheoesaary to send angthing to the Indis

Office.
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0.A.G TELRGRAM 221, 26 July,1929.,
Outlines position arising out of decisions of
Court_of Appeal: application is being made for
leave to appeal ; before necessity for further
on arises discussion with sir Bd, Grigs will
le, Dwo'tq with copy Judgment follows.
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ODL..U"';'O‘

&y lord,

I have the bonour to refer to your Lordship®
telegran of the 19th, July and my telegraphie meply, '|
of the 26th. July with reference to the sale of = \
kombasa xesidential plots and the recent Appeal Cases
2. A copy of the Judgment 1s appended, together
with & copy of the motice of sale as published in the®

Oftriciel Gagette, rrom which it will be seen that tna"

decision of the Court is -
(1) That no power exists to linit the biddng

to Europeans ualy when' township plots are
being sold by auction under the Crown Lands
Ordidance, and

That & condition that a township plot nn
by aunction shall be occupied u{nhuro
Zhvlng Srect to the roslit OF e sustieme(
As the grounds om waich this Judgment was
given are clearly stated in the respegtive findings
of the Ap)“l‘ Court Judges [ refrain Irom offerifyg
any comment on the legal aspecis of the case. pi A}
3. When the original epplication to the Supreme
Court ror & Hule was threatened, the Aeting Attorney
| Gemeral, kr. Aruce, um.aeu that Condition No.1 under
the t-qhg 'anen”‘ of Sale"™ was ulton.
% S : : virege il
THE RIGHT HONOURABLE LORD PASSFIELD, P.XC.,

SECRETARY Ut‘ STALE -FOR THE COLUNIES,
itub 343&-1.




¥ires the Crown Lands Urdinam’i {¢ap.140) and that
Apoldnc its nui

=
'.v'

"'t.hole on 'hicn the A ppeal Court Judges based thoir
findibngs. As regards Special Condition Ne. 5, Mr.
B ruge was of 'the opinion that the A@licmt s
conténtion was 8ot sound.  lni® m- has- aluo been
confirmed by~ the Jud‘mnt of the Court of A ppeal.

K r. Bruce turt.bcr advised tonat the plotc
should be withdrewn from the auction sale in exercise ’
ot the proviso to Sevtion 19 of the Crown Lemds
Ordinance, and redfrered on the same conditions under
Section 18 in conjunction with Section 6 (1 ) of the i
Ordinance. (Section 18 provides that leases of town
plots shell be sold by awstion ™unless. the Governor
shall otherwise order".)

As the princiyle-involved vas of considerable
importeance Sir Edwerd Grigg considered that the case
should be contested, and as Wr.Améry was intormed in
/le./. my despatch No.b!1 of the 7th. FebrudTy last, the
application in the Supreme Court was dismissed with
costs.

e After consultation with the Executive Council
an application has been flled by Government in the

y
Supreme Oourt for leave to,appeal to 'the P rivy Counofls

The A ppellant has also asked leave to appeal. . ihese &
applications will be heard at Zanzibar on or abtout

the 1oth,September, 1929. 'Before that dage there ‘:
will b8 &n opportunity for Sir Bdward Grigg to review: ¥
the position and consider vbathqx it is desirable ‘

I to prégeed. 'm Appeal lm ,
>‘. is ui“)ioh concerned 146 S &

nQnao-\ r
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in which M. lﬂﬂw ﬁut the prilciple of
European o'norsh.lp and Oobupation migt, on legal
groundsvbe meintained, and gs the plots clearly fall
within category 3.(d)s+of lr.Thomas's despatch No.507
of the 22nd.May 1924, it is perhap; unnecessary again
to submit the reasons prompting the restrictions.
Theré are 35 present plot holders within the genaral'
drea afrected. "It is probable that some of these
owners would take no.gxeeption to a relixation of
the rvestrictions on ownership. Otheérs, however, will
probably chost againgt unrestricted ownsrship in
future grants in the ares and ageingt & relaxation
in respect of existiug leases. ‘Wheslier such protest
vould proceed to legal sction is ungertiain. In the
circumstances it is proposed to téke no further steps
in the matter until &fter Sir Bdward Grigg's returme

1 havé the ‘Bomowr to be,

My Loway

Your Lordship's most obedient,
~ " humble servant,
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This is an a eal from & Judgment of the Supreme Court
of Kenya sitiing £¥ Mombasa. %n comnection with the sale of
certain township plots in Mombasa & Goyernment lotine lo.71§ ‘
was published in ghe Gazette at page .

The Notice contained two conditions one a General Con-
dition the other a Special Condition. For. the furpou of
this ‘case it suffices to quotc those, two: Condit

General Cond.ition roads - peahis only will be gllowed to

"pid lnd, f orson '111 be allowed g“ﬁnh.u

"more Iot" 1§a lattor pxrt of this tion is
r Dot relmt to tho case ecizl Condition T a

e S A et

tee e dve -house ar ou , to
place of residence for Asutlc or Arricén who 1is
!aot & domestic sepvant employ hin",

The appellan the 10th.mgut 1 obta%nad & rule
calling u xx:e thc urigﬂ rule was
dilﬂnul; by th ﬁ uh s appool has been

o%; cuo og.ﬁ‘ would & to
on 41§ &t

oW hﬂn
&‘5«?3 % cousidered that the dscision

prayer. It he S0
qm tor the fact tn & pe t .unu to bid

Sosicl \le phapwity 0} s

Sseo 16; - ommm
! le o¥n @?& ’ unless tbr%wmr%,
. e ,,@;ﬁe, in : ease or cabes, be s
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S '8xpress, and ul= ¥
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mn.? that would not. be &, oni Ta
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d.be held in a
g auction that
4nds to hold the
'Be-said to be an
loéécal conclusion
3 °t mis\:ﬁr hold
0 tWp or
pted the pw
ity. RN

seemgd to think that bédamse & sale
| . variéty of ways any one of those ways
1At was competent for Conmissioner

s e

Wsale sball bé bound B condi 3 te

g : {1

And there is nothing in the Section s

limited class of bidders. ~.and this

onl which Mr.Burke has placed wost pel

wvitich refers to the notice of suction

provides inte that such not
rsong other ans will
¢ lease of the farms”.

If the motice of auctiopn or culi
contein those words, and no lon of such s
is made in the reseribing what the of
auction of t shall contain it seems not un-
reasonable to t no such restriction wis contemy
in the latter . In g0 far as the qtlimt s right to
bid is concermed I aum of the o on that.the rule ‘
nade absolute. 1 now turn to rayer that the 5tk

Syo?tsl Condition should be cance

1 d) of ¢ the

determine t

case shall 'mrudin les consider thepef:
that the appellant should regard to the sec

The & is therefore sllowed to the
the yule. in 16 zu-d to the first prayer is 1501

was on te: rirst prayer that the case w ¥ f ou,
Supreme Lourt and I Would consequently & ap,
costs in this Court and the Court below. " '
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iihe up 3% o s, m(:i t.ht‘{th‘a rule in
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gard £o the Pprayer de absolute. ¢
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sing of Crow

Crown Lends Ordim

:O‘Ih:.iips, bis lntl §
Section 1

ess
present case u'hol rm the fact that the C
uduﬂtnd some plo
mvision that onlﬂ
objseted to y applicant who
ent as to such prov
the Seetion of me S B g
on o ag tural leases prov
that ths notice of ule is to state whether «
froie St o, i) Tt
e otes sost o 8
of what the word "anotion" means, and he holds that & nh
to & limited class 1s &n suction. I do not doubt this.
It 1 called in a few £ri and got them to bid tow
efrects, thiswould eertainly be &uction, tho 4
Dnhlib guetion.. The Ordinance does not sa
and I understend the learned Ji t0 hold
limited &uction would be an “auetion”, he
of the Ordinance, and S0 & proper execution of the
end trusts reposed in the ssloner. /I disagree.
Commissioner 1s & trustee end as such he ig bound to get
the best price he can in the interest-of the esstul
trust, 'bo hére is the Government. This is & lﬁl’:&t
?rOpositiou but if authority for it b;ogantod.
in Downs vs. Cragebrook 3 lor. If he limits
the clltlu of people who will be permitted to bid he ‘“O
not sel the begj.advantage. Such e limitation tends
to reduge the pri e it cuts out & siass of potemtial
bidders. Agam powers like thesé bave to be o ed m
exactly e.g. & powsr to nll by awotion will not
e sale by privatle treaty Daniel vs.
theps ‘were en 8xp nug:erto sell hthiavu t-o id \
oenlogu to do so. re is no such powsr in the case
Township plots though there is such & er in case of
agricul nnl plots, so it by be safely erred that
sell towmnship plots in this limited uy is untuthord by
the Ordinance.
The: gocond point raised in tha spplication ror & 3
Mandamus was an objectien to S*aaclal wondition lo.
the notige of sah. 1t reads "not at dny: time
grantee ptutt dﬂllusg bouse or out ding be u
63 & plae o o:ﬁammn 0.

V“O

att‘?' 'Y Q. ] shall
tom ﬂ: be a rl 3 ucurn
wish to nvut without n.y intent
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JUDGUENT. :
o : ing Justi
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appeal from an Order of kir.Act
KiBdanus the Comnissio

s or residentisl purpeoses sch 0o
orummrhemrtu?zmiu. By See 17
he may detormine the rent payable for amy plot, ;t upset -
rice, building conditions and special covenants be q
fnurud in the leass. By Section 18 plots are to be sold'
by muction unless otherwise ordered by the Govermor.
present case arises from the fsci that the Commissiones has
advértised some plots in lombase tor sale and has inserted
8 fmvision that only Eurgpeans would be permit to bide
Thls is objected to by the applicant who 1s a tish
Indien, The Ordinemce is silent as ta'guch provisioms iu
relation to Tovnahli‘tlou end 1% is worth remembe that
the Section of the &8 10 sgricultural leases provides
that the notice of sale is to stats whether s
are to b permitted to bid. Part IV Section 27a.
learned :u&'@. devotes most of his Judgment to a diseussion
of what the word "auotion" means, and he holds that & sele
%0 & limited class 18 &an auction. I do mot doubt this.
If T called in a few tn::dis and got them to bid for my
effects, ihiswould eertalnly be an euction, though not 4
public guetion.. The Ordinance does mot say "Publie Auctiaf
and I understend the learned J 10 hold that such a
limited &uction would be an "auetion”, within the me
of the Ordinance, and so & proper execuiion of the pow
énd trusts veposed in the Commlssioner. I disagree.
Commissioner 1s & trustee and as such he ig bound $o get
the best price he can in the interest of the eestui que
trust, who here is the Government. This is & self-evident
?ropoaiuon but ir anthority for it be wanted, it will be
ound in Downs vs. Cragebrook 3 Mor. 208, - If he limits
the oluisu of people who will be permitted to bid he does
not sell to the besj.edventage. Such & limitation tends
to reduce the pri ¢.1% cuts put & vlass of potemtial
bldders. Ageln powbrs like thesé have to be carried out
exactly e.g. & ¥over to sell by suction will not suthorise
e sals by private treaty Danlel vs. Adums Asb. 4195. Unless
there were en éxpress g:er to sell In this way it would
ve 1llegal to do so. re is no such power in the case of
X‘O\nubi{ piots hough there is such & power in cdase of
egricultural plots, so it iy be safely inferred that to
sell township plots in this limited way is unbuthorised by
the Ordinange.

The: gocond point raised in tha spplication for's
Kandamus was &n objectien to S*x:cul “ondition Ne.5 in
the notice of sale. It reads "not at an{ time shall the

grantee permii the dwelling house or outbuilding ve u
p of residenve for smgo or Afrigcan
3 v b ' 3 D#

cht not
" e A TReBEN
: .’x'? ;..z ‘.'
‘thin O BENTHSt Ho shall not live in it. A '
town t may be a rising ucunt{ in which a ‘man might
- Wish %o invest without any intentlon of himself going into

0coupation.....




etroct the Gover: s
nleases ete. for

any su

terest of the im
lots. If owner of land instructed his es! lnli
0 d;s' u :nmu scheme and sell t Fﬁt:zn

as in Section 15 the Agent would have

and if a member of ‘the pnblic din t.:lon ﬂ .

would be sbsurd for him’ to say t s 1llega

might however represent to the ovmer hln Agcnn were

acting urouona Ve bave no evidence whethsr Condit-

J.on hut = 1.0 aor not:{bgt :d . 1{&“ so the
s rems s as stated and not by

Lnga. lt-follows that the ap, &”

restriction on bidding but f 1. u to tho oovmt

against ocoupation by Non-Buro ince both issues

were issues of law and not of ’ 1t is pot possipls to

sever the costs of the two; and &g the appellant must

have his cosss in both Courts.

(3gds) ¥.Guthirie-Saithe

JUDGEENT.

This sppoal comes before the Conrt from & decisie
of the Supreme Uourt of Kenya urusing rant a Mand
1. Comuman the Complissioner hnﬁa to allew the
appellant, an. an, to bld for and hase certain
\iro'ndland proposed to be sold by Auction in lombase
2. Commpanding the Commissioner to cameel Condition
of the Sgoonl Conditions ’ .
oth the 18t apd 2nd of these conditions e peared |
as & Genersl Condition of sale and & Special Gondi or
sale in General Notice 714 in the Gazette of Srd..Jnly 1928,
Summarised their efrect was:-

1. That Blropgam only would be allowed to bid ud

’f‘mt t covenant in the lease not
th thﬁut to permit the
used as a place of
g "'ho is not a

dn

C..,

. “"m-"’-?.



% © Sets up the CoNE:
dharged with the adninis ¥
% in eftect the GOVernor s atto
sign'leases-eic. for the Governor
i{s not to exercige the powers Ante
art 111 of nance
s and Section 17 (B‘

jons which are to be . in-
ig] restrictive covenants among

sorts of buil s to be
of them.
he e to prevent

in t
any such condition if be

terest of the SUrro
tructed his estate & nt
ding scheme and sell the sstatein lots
15 the Agent would have to up condition
and if a member of the public disliked &y tion it
would be sbsurd for him to say that it was illegal. He
might however ragi'eunt to the owner that his Agenis were
actling uareasona { Yo have no evidance whether Condit~
ion 5 13 paple or not,but assullng it to be so the
appellant s remedy is as stated and not by legel {rocood-
bs, Llt-follows that the a-{feax succeeds es to the
restriction on bidding but félls as to the covenant
against ocoupation by Buropeéns. Siuce both issues
wére issues of law and not of ¥abt, it is pot possiple to
sever the costs of the iwo,; and &g the appellant musi

nave his cosss in both Courts.
(Sgds ) ¥ .Guthrie-8al th.

This sppeél comes pefore the Courg from a decision
of the Supreme Uourt of Kenya refusing to grent.a J
1. Comumarn ihe Uompissioner of lands $o allew the
appellant, an. jan, to bid for and purchase certain

%mmdlann proposed to be s0ld by Auction in Mombase

2. * Commanding the Commissioner o cancel Condition 5

of the Sgeonl Conditions.
oth the 1st and 2nd of these conditions &{pmd

1 Condition of sale and & 5{001&; ;c;xa:i%tloa gga
te o uly 1

as & Geaere
sale in Gemeral Notice 714 in the Gaze
Sumsarised their errect was:i-

1, That Buropeans only vould be allowed to bid and

purchase

2 ’t‘mt the purchaser t covensnt in the lease not
t to permit the

at any time during the tera of the
d-e?ﬂng houge or outbuildings to mud as & piace of
roaidnxtmo fo; S48 or Arrdean who 1s not & domestis.
gervan SRD. ad by 1 3 : > o
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(e word Auetion
the copdifions general end _

omiissioner' s powers, if the waord

' auction.svsee
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"auction 43.'5 nnt. as Mr.Burke presses upon me, connote a
“public auction®.

In my viov, with respect to the learned trial

& ffu%ge. the issue before the was not so much concorned
with what the word auction meant ‘lt ﬂ.ght be consia

to be included in 1on, ether or not i
Lands Ordinsnce gi r to incl
auction ot Town lot r{ntrlo e general and
special suech as has sought to “include here:

. I r think'it is hardly necessary to cite
atk lh that guction usually means pubuc
mean an auction restricted to

t
S

7 It is mandatory upon )
in the notige of an natioa of L oul
state "¥hether pe ther than

to bld' Section 27 g

That must mean whether or us .@ 3
by Wi
condition and thereby exclude persons othe :

9 There is no mandatory provision of this sort

relation, to the auction of Town plots in Section tbt
coms{ond.ug Section to Seotlon 27 dealing um ricult~
urel plots,

10. I can not think that in'its absence this Court
ought to assume that power ls given to the Commissioner Ot
Lands to make such a condition.

11. 1 think it is right and in gocofance with t ,;:':
established rules of cmtmctm ot Sutum 'M ve

been cltod to us, to assume that
&v granted under the ono Boe
other

it 'n not inteaded to E.én
it was onittod.“m:uthhu. t
.t:in upon itself the functions of the legis .

12+ As to t.ho tpecul condition
rchaser, that
&:w" g e

e

I been suggolted by the appellant that Sectie
6 and 10 bar t.ha Commissioner of lands n, insert this

special condition, ms material portion or 'Section state

% 1. . Subject to,direction of the Secretary of: sttto’
uon may ali Bate op.any te § end condi {

SO TR TRl




auction does not, as Mr.Burke presses upon ll, eonnote a
. public mtion‘

vin, with res

?u&o usu before the not so much
® 'hnt the 'ond auction meant might be con.si.dp

to be included 1on, as jether or not the Crown
Lands Ordnmce r to include in an
auction or Tﬂn g.lot !(lt e general and
special such has songht to ‘include_here:

I re think'it 1s hardly necessary to cite

: stabl lh th&t guction usually means pub].ic
’ ay mean an auction restrs,ctu
of or ﬁat the biddiu

1t 1s tory upon the Comaise ot L
the an auction of joultural land
state 'Il':%r ther thab oo, et
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O. thtleumrormpmu
Buropeans are allowed to bid. ue must
notice. issue the notice
condition and thereby exclude persons other than

9 There is no mandatory provision of this sort ia
relation, to the auction of Town plots in Section 19 the
oomlgoM.ug Section to Seouon 27 dealing with agricult- .
ursl plots

10. 1 can not think that in'its absence this Court
t to assume that power is given to the Commissioner of
to make such a conditien. b

11, I think it is right and in gocofance with the
established rules of construction of sututu which have
been cuod t0 us, to assume that the pow % .
e&v tednhrtheon&otnnldﬂ

other u was

not htudad to grant
it was omitted. this Court to lin tht:ﬁ
be assumed -tthwt being gran Yo

upon itself the functions of the legislatum

Al’t.o thcl nu;cm{ t:;g Mﬂ%

14, It hu been lugguted by the appellant that Section
6 and 10 bar the Commissioner of lLands n inserting this
special condition, Tlg material portion or Section stat

1. _Subjeet to.d ctianot the Secretar,
ronay eliglete op.eny terl§ end conditd
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fit.

2.  He may remit covenants, agreements and.
in a lease. ;

15 Sestion 10 saysi- That subject 0 eny general of
.3'..1.1 d;notiok‘ w’tho Governor the _é:-.h oner of
Lands do m‘a ‘or thing, exercise eny power and give
or 40D
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is . vided that noth
be deemed to authorize the Co

of the powers conferred ) ;
certain other Sections with m
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17. ?qﬁr the matter is mdde sti >
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that A i}onn,o the auction - 1 state the spec

8, Ui any, to be insérted in the lease to be gran
in'res of any plot:-

18, Thers then, it seems to me, the Commissioner of

Lands is-gpecially ered and directed to deterwine th"o"'
special covenants, when they are so determined to
insert thqn in the nofiee, - L

19. It 1§ érgued that Section 39 which creates af &
19mlio‘d special .reltﬁg‘tin covemg in all agri ural ¢

leases shews that, there is no corres
in the f" s e&retcf the Urdinance dealing with To
& gpebial oetriotivmiscramntin tie ot
restrictive covi the no
‘sdle, Imt@;,. : ) A /)

20, . To Pegin with tho.case :
t'in the lease




fit.
2.  He may remit covenants, agreements and equut f
in a lease. B

R
tion says:;- That subject to any eneral or |
lg'nm iz;u:tio&! w’tho Governor the Commissioner of

T thing exercise any power and gi
oT 5 may be done or lexx’erci.‘ul .
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be deemed to authorize the L,onig.
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S ) of the powers conferred u
;"; il e ) s‘& certain other Sections vith
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shall de
T any which nw.u be ‘inserted in the

17. = er the matter 15 /mdde stil % :

turning to'Section 19 where it is-stateds=

that 15 tice of the auction - shall state the speohl
Af eny, to be insérted in the lease to be granted|

in respegt of any plot:-

18. There then, it seems to me, the Commissioner of :
lands is-gpecially ered and directed to deterwine the
special covenants, and when they are so determined to
insert them in the nojioe.

19. It 15 argued that Sgoction 39 which creates ah

impiied tpocinl restrictive covenant in all agricultural ]
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“" herete will be sold anction in the
Mombasa, on Seturday, 11th Nugust,

mencing ot 10 s

~ o
\joot 10 the provise contained in Coadition
No..7 it the therein d sre not
p %0 jhe Reésient Commissioner, Mombasa
within 'seven days from the date of sale, tha Corm
missioner for Local Government, Lands and Settle
ment maey order the deposit made by the purciaser
forfelted, and Q‘o purchaser

§ shall have no
elaita'to & grant of the plot:
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1. Each grautee is lisble to be held responsibla
by the Authority for the muu cost of the
woostruction of roads sed which his plot

cempleted.

fronts or abuts when construction-is
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Telegram from the 0.4.G. of Kenya to the Seoretary of
State for the OGolonies.

Dated 26th July, 1929.
(Received Colonial 0ff{ce 5.44 Pem. 26th July, 1929.)
No. 221, 28th July. Your telsgrem of 19th July, Sale of
Mombasa plote. Position is thas Court of Appeal ie
unanimously agreed that (1) no power exists to limit bids
to Buropeans only when townahip plods are being sold
by suotion under Crown Lands Ordinance and (2).a condition
that a tomship plot seld by auwction shall be occupied by
Burepeans only may lhwfully be inserted in lease giving
effect to result of Anotion.

On the edvice of the Executive Gouncil épplication is
being made to Court for leave to appeal. Before necessity arises
for a further soction discussion with theGovernor will be
possible. Despatoh with copy of judgment follows,
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begina 7imas repdres that Pourt of

APPeRrl hag ruled Govamnmens not

shpowered $o,¥EHtries sale af

Qode "Telegran ve . i A
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Refeience to previous correspondence :

b g l y
PEPEET N | L e '
Darr, \‘ Letter the Indis Ofice of the '(th%ﬁﬂ ,

The Under Secretary of State for \India presents his
compliments «w The Under Secretary of State for the
Jwad bogs o transmit 0 him copy of the papers noted ‘below.”

at Mombasa.

o 10.7.29.  Bemtriotion
Wt\. Indians of o'rtm M



INDIANS OVERSEAS ASSOCIATION ’

Al » : :
m‘h July, 1928,

The Under Socrot te for
" hha,

1, 8%,

Sir,
I have the honour to‘,_dviu you of the receipt by

my Association of the following telegream, dated the 6th

instant, from the Socronry of the Indian Association,

Mombasa ;-

*JUDGMERT SEGREGATION CASE APPEAL DELIVERED TODAY STOP

JUDGES UNANIMOUSLY HELD COMMISSIONER HAD NO POWER TO

RESTRICT SALES OF RESIDENTIAL PLOTS T0 EUROPRANS ONLY

BUT HAD POWER-TO INTRODUCE CONDITION IN LEASE THAT INDIANS

AD AFRICANS (RXCEPT i3 DOMBSTIC SERVANDS OF BURGPRANS) '

COULD NOT RESIDE I HOUSES ERECTED .JHEREON SPOP APPEAL

ALLOWED It cbsts cOMMDING GoMSSIONSR 70 Timow i

OPEN SALES TO ALL COMMUNITTES: STOP ON SRCOND POINT APPRAL

T0, PRIVY QOWCIL CONTBMPLATED® , '
The, thgu bas apparently risen out of

cirm-t.mu that the Oovmt of Kmin&nfdn“

fi‘

e




_thp sele oF plote of Govermment land in what is kuewn

as the "Buropean residentisl ares” of Mombasa, at public
auction aitached two conditions, namely, that bidding
was to be confinedito Burepeans only, and the ml!.u
on the plots sold of Asiatics and Africans, save as
domestic servasts, was %o be prohibited.

The Indian community have al) alomg contended
that neither restrioction was suthorised in Law. The "
Bast African Appellate Court it would seem has now decided
in their favour of the one point, and against them on
the other, and they are now contemplating a further
appeal o the Privy Oouncil in respect of the point in
which they have failed. I am requested to Mring this
matter to the notice of the Secretary of State ia Comncil
for his infornation and such further sotion as may be requir
ed, o

I have &ec.,
(84)

l's ns(&é.

Hon. Secretary.
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@
Sir,
1 sm divested by the Seeretary of Shade for Indis
to asknouledge She receiph of your lester of the 100b July
Noubase, regarding the juigeent of \he Rast Mriswn Appellste
Oourt relabing te restrictions Luposed in regard to tne
ssquieition ty Indiane of eortaln tewnship piove b kosbess.
I e Sir,
Youwr obediemt Servant,

8d) 0 H. SILVER

Meonouia & OVeresn Depaiment.




o

Deputy Chairman ; Hon. Secretary and Treasurer
Sir M. M. BHOWNAGGREE, Hy. 5. L. POLAK.
KC.LE

“'Oynms Assocmtlon

&%Du-h House,
ﬁmm WGZ.

10tk hly,l929
The Und:r Secretary of State for tha Voloniea

Golonial and Dominiens 0f fice,
S.¥.1. 6)(',)/

3ir,

I have the honour to aidvise you of theé receipy by uy
Association of the following telegram, dated the 6th inatant,
from the Segretary of she Ifdian Assvoiat ton, Mombasa s~
TJUDGUEST SEOREOAPION CASE AYPEAL AELIVERED TODAY ST0P. JULOKS
UNANINOUSLY HELD COMMISSIoNRS Hab ¥o POwER TO RESTRICT SALES oF o
RESIDENTIAL PLORS 7O BUBOPEANS -ONDY Bugr HAD ROWER 70 IATROLUCE
COBDITION IN LEASE THAR INDIANS. AND AVRIGANS. [RrcEsp A5 DOMESTIC
SRAEVANTS OF EUROPEANS) COULD NOT RESLLE IN ROUSES ‘ERECTED TEERED)
STOP ARFEAL ALLOWED WITH QO0STS CUMMANIIRG. o MMLSGIONER 70 THRON
OREN SALRS T0 ALL COMMUNIT IES STOF ON SECONY POXNT AFRAL TO
PRIVY OQUNCIL CONTEMPLATED .®

The litigation has apparently risen out of the uiruu-ﬁ-\v

#0088 Shat the Sovernuent of Zedge in sdvertisins the sale of

Flote of Qovernpent land in Wat 18 kpown es dhe ¥ Buro ;e
residantinl drea” of Moubsase, at pubilfes muo- pttubn *4‘ ;

ponditions, nallely, that hiddimg wes , Lo be uon!‘lnoa to Europeans




-pe
only, #nd the residenoe on the plots 8bld of Asistics and
Africens, save 8s domestic servsnts; was to be probiblted.
The ludien —omminity have all along contended that
neither vesptiriction waa sathorised in Law. The East African
Appellate Cours 1t would s'sem hes How decided 10 their favour
on.she one poing, and ageinst them on the otber, and they are
pow gontemplating & parther appeal “to. the Privy Uouncil in
re@pest of the point in which they heave feiled. I =m requut“
to bring this netier 10 the notice 0f the Seoretary of State
for.bis tnformation and guch further action as way be.required ..
L have the honour 1o be,
Sir,

Your ‘obedient gervant,




GOVERNMENT HQ
NAIROBI,

KENYA.
y

RECGEIVED ~ /t;lbmary 1929.
4 NAR1929
GCOL.OFFIGE

8ir,

1 have tlo honeur to refer Go Kenya
despatch No.560 of 12ths Ootobn, W o. the
subject of the sale of rnuum p'uh at
Mombasa.
2+ The application for a Mandamus to whioh .
reference was made in the Tinal paragraph of that
despatch was duly heard in the Supreme Court at
Mombase on the 8th. of December. The result was
that the applieation was dismissed with costs.

A copy of the judgment is attached.

The Advocate for the Indian applicant
has imtimated kls intemtion of appealing to the
East African Court of Appeal, for whioh a period
of 90 days is allowed.

if an appeal is antered i% cannot be
neard until the March Session of the Appeal Court.
Neanwhile, no steps are belag taken to dispope of
the plots in question.

1 Bave the hondur to Ve,

3ir,
Your most obedient utun.
i‘!\
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LiBONENZ:-
The Applicant prays that the Court wiil grent & Mandamus

commanding the Respondent; the Gommissicner of lands, to wllew
The Applicant to bid for and purchase certain Crown land
proposed %o be sold by Auetion in Mombase Island and &lse
conmanding the Respendent to cancel or annul the cendition No.5
in the Special Conditions of Sale in Genmeral Notice No.714
appearing in the Official Gasette of 3rd. July 1928.

The first prayer is comcerned with the Genersl Conditions
of Sale of which the firet part of the first Parsgraph runs
'hnpum only will be allowed to bid and purchase"” and the
sscond with the Bth, of the Special Conditions whiech runs *Not
ot any time during the term of the grant shall the grantee permit
the dwelling house or ocutbuildings %9 de used as a place of
residence for any Asiatic or African whe is not & domestic servant
employed by him®.

The motide in question commences *Notics is heredy given
*that grants in respect of the plote in Mombase specified in the
*Schedules heretc will ve sold by auction in the J"ﬂ.o Hall,
"Nosbasa® on a date and at a time specified.

The Urdinance under which SBales of Crown lands must be
condugted is O8p.i40 Revised LL.K. and the mode in ﬁiﬂ Sales of
suck lll“”‘ be condugted is Jaid down in parts III and IV of

R A
-M‘}r,

£l

"Soetiod 30 the Comi . .
for and on behalf of uoo‘nrurwwpuo u‘ix
ot or for the uou’ﬁ'un of any Crown lands but a proviso

> . A » : 2 .




> ..-ohu“. mummqm

mbynout'- case wm ullowﬂ—-uuulu
the u“otcau in wording between Sections 17 and 19 and 27 of :
the Ordinance. Seetion 27 obliges the Commissioner of Lands
in giving notice of an sustion of Agricultural lands by sub-
section (&) to include in the notice a statement as.to ‘OM ‘
persons other than Buropeans will be permitted teo Bid for the
lease of the farms. There is no similar provision in the case
of land within Townships and it is suggested that the omission
together with the use of the word auction ties the hup of the
Commisaioner. The land is freehold and the Mr “ his
Agent the Commisaioner are free to dispose of it dw the limits
imposed by the Oprdinance as they may decide, m_o.t in the case \
of the Commissioner %o the limitations referred to.

For the Gommissioner it is said that he is not fettered By
the first part of eithexr Section 17 or Section 19, for Seotion '
17 does not say that he sball determine only the matters referred e
to in The Beotion mer Seetion 19 that the notice shall state only
the pafticulars given in the Segtian: In my viewthe %
general and special are withinm the Commissioner's powers t‘ Qﬂ
word suction does mot, ssdMr. Phadke presees upon me, conmote &
public auction, that is an auction at which all ‘ave free oY nt‘éﬁ \

and bid and purchase. 1f it does, then the Commissioner would
not be free to determine whether the land should be offered teo
& particular class of bidders only, though he still might be able,

to include v.n. prohibition of further alienation to an excepted
slass wnder Seotion 17 (4). "

.’

particulers foms of B° ave vous: m,‘.\u atue'vy mu&

A “won of the word h be found in” Chambers mgtg 53
y A P 10“" &
. _l" e )., -_?_‘ o e

-~
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in which it 18 stated to mesn *a publie sale in ma’ﬁéw-:

offers an inersase on M price offered by another and the h"-loln;-
..o%‘ him who ‘)m u*ﬂ» Heber Hart, in the “law nl,tiu

to hetlomor.‘ says, "An suction, in nhomoxm sense of the -\

vited to Johpot.
for the purchase of property by successive oﬁqn of uvmcina

e
word, is a progeeding at which the publis Are

-w‘{ But, he adds; "It willbe sufficient to point oul that
%gther meadings of thée word are not uwsususl. For ezample, an
Pauction often denotes a competition by bt“ll‘ limited to m .
*particular class or n-ooiquuu M‘m !ho ﬁubnc
"at w b
. As an example of this an sugtion at the end of & Chureh
i.“t might be W where the bidding is confined to those
who have padd to emter the building in whigh the Bazaar is heddi |
In Halebury Vel.I page 500 "Auction* is defined as. "a ¢ "
*sanner of selling er letting property by dilds, and I“lll]““l. ;‘
*highest bidder by public competition®. ‘
The sales by ametion Urdinmnce Oap.lO5 ‘Revised Laws of
Kenya which have not besn refgpred to during the onk, in Section 5
defines an Adctioneer thus: "Every person who nu\\or ottorl fox
sale any movable or immoveble property or any intereht therein at
any sale or roup where any person booo.gt Qr -} bc&-;‘p
purchaser of the same by competition Q.Jb'lw tho MM 'lt“tt.
either by being the sole nu.r or m-m.ixns \-lpon :m nw \ .
made by others, or decreasing on sums n-aod by nn h lon_“l ‘ N
perscn aoting as Ayotioneer 8¥ otiief pereon &} -don‘.‘n t‘
any othar mode b'? sale By nuon -hn.n tn deemed to carry onm '_
the business of an aigtioneer?. e
th, Mln;l nqniq in 511 p‘ld by auwotion seems then to
ve that it ‘:.; saie by w&tion betwsen those present, with the
object, of course, of emhancing the price to be paid whether uut“
competition be stimulated by the expedted fall of ‘the hammer ox the
expiry of & candle flame. But that it is an esdnetial that al¥ L

and sundry may bid seems to me no part of the conno tatial ot the




word as is shiewn by the {nstances quoted by Mri A
uorhln —.10- have bo-n held to Be oﬂoq ly wcun.
An Anotionur vy ‘oouon 3 of 19 Geo.III C. 56 is he “'Aoth
or shall sxercise the calling etc. of an auctiomeer, D’ ut’ryt,

' knocking down of hammer, eandle, lot, parcel or by c.ny 0*

' -pn.ct sale .huouon. or whereby tlie highest bidder is ‘

i to be tho gntcha.ox. The instanee quoted by Loxl nmﬂu

" in the M of ‘nm- 8. Advockts Gemeral (a Housé

"3 ﬂ.un Reports page 640 of & female auctioneer ’u%&
stitiony 7 m continued silent Huring the whole time'of the

*but wnsnevis wnyone bid she geve him a glass of Brandy: nr‘“ ',i.

"sale broke u;. and in s private room, he that got the last ;hl_.’ c
"of Brandy was declared to be the purchaser”. This was Gecided
to be an anction. 3

In Walker vs, Mlivocate General the faots were that an
estate was to be pold at anction.

No'Bids were made &t the place and time of meeting.
Soon after the Agent of the owner was approached by some of tho’o '
who had attended 4t the public méeting and in & private rodk it was
agreed that offers should be ulo in wmriting and the Agent w
before inspecting ‘the offers that the highest offér should be- p.o-
epted. ' Thip was held tobe a sale by wcuu.

Alhlu ok onnlu by auction Mihnoo I believe \~
rouonu facte would uuthnu u ulo by wotlu onhre‘cﬁo
by the bidders 4

Three adjoining town' plots are held u.x by A NouZ By
tu Crown ‘and lo.s by B, he vilsiness of A and of.B Sre ) &‘

-Nlha SO 0 Veetnsl cbuleus thrt either will requisl te .

extend hh premises. > ‘,. 4 ) &ﬁ*

Ii m Commissioner of uuo"ﬁlum the oond
1add down in Beetioms 17 and 1§ dut eonnm the .uoﬁ

Bigs trom Asnd ¥ dna only.ond of thew “u‘nod up at the time’ ‘

.
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Commissioner could be obliged to comvey the land.
*Auction® in the Orown lands OrdimAnce means I think

o @ore than *a mapner wf selling immovable property by bida".

Holding this view, the Applicant falls. Cests %0 the

Responde

(8gd) Exie T Johnson.
10. 12, 88,

Jahmson.




