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LEGAL REPORT
THE SALE OF GooDs BILL, 1930.

In a memorandum on the question of the
unification of commercial laws, the Executivet of the
Association of East African Chambers of Commerce OB
5th February, 1930, wrote a8 follows -

wThe Bxecutive has learnt that the la¥ relating

to sale of goods in India, which 18 contained in

Chapter 7 of the Indian contract Act, 1872, is no¥
in process of amendment. It has been found inadequate
and incomplete and the law¥ upon the subject is now to
pe codified and brought into line with the English
Sale of Goods Act, 1893, which is admittedly one of
the best drafted of English statutes and stood the
test of thirty-five years of pmcticn.l a.pplic.tion.
Tpe Executive learns that existing legislation under
this heading in Last Africa 18 tuc applied Indian
Contract Act, 1872, which, a8 shown, is no¥ to be
amended. The Executive accordingly suggeste that an
opportunity now exists for the introduction of the
satisfactory English Act of 1893, with such minoTr
amendments as are necessary 1o meet local conditions,

into Bast Africa."”

The Indian law relating to sale of goods,
which is in force in the Colony, i antiquated, and must be
a distinct hindrence to commerce and trade. The English

law on the subject, which was mainly case law, Vas

codified/

R




but the Colony is still working under the -
The Indiem Government is amending

#* codified in 1893,
law as it was in 1870.

the Act, on the lines of the English legislation, but that

amendment will not apply to the Colony.

This Bill, which is modelled on the English

.

Act of 1893, 1s therefore enacted.

1n my opiniom, His Bxcellency the Governor

may properly assent to this Bill in the name and on behalf

of His Majesty.

Nairobi, ();DL 3 M\Y.,Z

1930. ATTORNEY GENERAL.

2isd July,






Colonp and Protectorate of Benpa.

IN THE TWENTY-FIRST YEAR OF THE REIGN OF

HIS MAJESTY KING GEORGE V.

EDWARD WILLIAM MACLEAY GRIGG,
X0M6, X0Y.0, D80, MO,
Governor

His Majesty o

day of

An Ordinance relating o the Sale of Goods

{ heuya, will

foltows

L Thes Ordinance may be cited as  the Sale of Goods
ndinance, 1930 and shall come 1ol peration upon st

late as the Governmor may by potece 1o the UGazette appoint

& (1) In this Ordinapce unless the ntex! otherwise

('q uires
e SO nciudes cousterciasin snd set-off

* bayer means & person who buys or agrees & buy

goods ;
comtenct of sale
wall s & sale

includes an agreement to sell as

Short title

Interpretation



Bale sod

.ﬁm.m w
wel

«* delivery '’ means volunhri tranafer of posseasion ‘from
one person to another; L :
“docchnid_ﬁﬁq_to”‘ includ
dock wamnt,'M , 8 ol
order for the ‘delivery of -goods, 8ud 85Y ¢ document
mtheordimwnrudw: oof -2 ’
control of goods, or U a = Md 44
ither by endorsement “or by delivery, possessor of
zlocumem to transfer or receive goods thereby represen ted ;

 fault ** means wrongfal sct or defsult;
" future goods "’ means to be manufactured or

acquired by the seller after the making of the contract of sale ;

" goods ' includes all chattels persons! other th: w
in action and money. The term includes implements, m‘;
trial growing crops, and things attached to or forming part

to be severed before sale or under

the land, which are
the land, which are agreed to be severed before sale or under the

ocontract of sale:

includes defendant counter-claiming ;
"+ property ' means the general property 1o goods, and

not merely a special property .

* plaintiff

 quality of goods includes their state or condition

- gale  mcludes a bargain and sale as well ss 8 sale
and delivery .

< oseller el @ perso who sells or agrees 1o sel!
goods
soods mieans goods Wentibed and agreed upon

Spwe 1he
ract of sale 13 made ,

at the tune s cont
- warranty  means a0 agreernent with reference W
goods which are the subject of & contract of sale, but collateral
to the main purpose of such coutract the breach of which
gives rise 1o 8 claim for damages, but not o 8 nght to ‘weféet
the goods and treat the contract as repudiated
2) A thing ix deemed W be dope 1n guod faith
within the meaniug of thue Ordinance when 13 110 fact done
honestly, whether 1t be dohe negligently or not
4 A person s deewned W be insolvent within the mean
Jug of this Ordinance who either has ceased o pay his debis
1 the ordinary course of business of cannot pay his debls as
they become dus whether he has cowmitted sn act of bank
I'IJIYU'\ or not
4 Goods are s deliverable state within the mean
ing of ths Ordinance when they are 1o such s stale that the
buyer would under the contract be bound to take delivery of
ther
PART 1
b oumaTion oF THE CONTRACT
Contract of Sale
4 1 A coutract of sale of Mulmwm
L seller tranafers or agrees to transfer the property
W the buyer for s money considerstion, called
Ihere may be s contract of sale between one

and another

3

(2) Amdllhmyhotbnlmormndh'wnd.

@) Whﬂnmﬂn_leonmd-hthepmminm
goodsillnn!ﬁdmdnnlhriothabuyutheomm
nulhd.nb;h\whunyhmdudmmmm
goodlihnhyhvlni'm-ﬁmeornbimhm
oondiﬁnwwbohlﬁlhd,thnemmhunedm
agreement to sell.

4) An ag t to sell b s sale when the time
lap or the conditions are fulfilled subject w which the
property in the goods is to be transferred.

4. Capacity to buy and sell is regulated by the general
law concerning capadity to ocantract, and to transfer and
acquire property Proyided that where necessaries are sold
and delivered to an infant or minor, or to & person who by
reason of mental incapacity or drunkenness is incompetent to
contract, he must pay a reasonable price therefor

Necessaries 1n this section mean goods suitable to the
~ondition n life of such infant or winor or other person, and
to hus actual requirements at the tune of the sale and debivery

Formalities of the Conmtract

5 Subject w the provisions of this Ordinance and of any
Urdinance 1n that behalf, a contract of sale may be made 1n
wnung leither with or without seal) or by word of wouth, or
partly 1n wnung and partly by word of mouth, or wmay be
mplied {rom the contract of the parties  Provided that noth
g ib this section shall affect the law relating t¢ corporstions

8. 1 A contract for the sale of any poods of the value
' 1wo hupdred shillings or upwards shall not be enforceable by
sction unless the buver shall asocept part of the poods so sold
and actually receive the same or give something in earnest
tind the contract of in part paviient of unless sotue npote or
cmorandum 1n wnting of the contrsct be tade and signed

v the party o be charged or lus agent i that tehalf

(4) The provimons of this section apply 1o every such
Jotract, notwithstanding that the goods inay be intended to
be delivered at some future time of may not st the tume of
wch contract be sctually made procured o provided, or fit
or ready for delivery, or some sct may be requisite for the
waking or completing thereof or rendering the same fit for
Jelivery

Ihere 18 an mceplance of guds witiun the meaning
{ ihis sectaon when the buyer does any act b telation U the
goods which recoguises & pre-existing contract of sale whether
there be an scceptance 10 perfonusnce of the contract or not

Subgect Matter of Comtract

7. (1) The goods which form the subject of s contract of
sale may be either existing goods, owned or possessed by the
wller, or goods to be manufsctured or scquired by the seller
after the making of the contract of sale, in this Ordinance
called * future goods.’

(@) There may be a contract for the sale of goods, the
soquisition of which by the seller depends upon a contingency
which may or may not happen

i
1;

!

incompetent

Contract of
sale for ten
poands or
more to be
wilting

Executory
contracta.

Acveptance

Exstng of
future goods




Sale of
perished
goods.

Goods
perished after
agreement to
sell.

Ascertainment
of price.

Aygreement
to sell st
valuntion

Stopulatinns
us Lo time
© Month "
When

condition to
e treated
Warranty

4

(8) Where by & contract of sale. the:seller purports t©
effect a present sale of future goods, the contract operates a8
an agreement to sell the goods.

85 Where there is a contract for the sale of specific
goods, and the goods without the knowledge of the geller have
perished at the time when the contract is made, the contract
is void.

9. Where there is an agreement to sell specific goods,
and subsequently the goods, without any fault on the part of
the seller or buyer, perish before the riek passes to the buyer,
the agreement is thereby avoided.

The Price.

10. (1) The price in a contract of sale may be fixed by
the contract, or may be left to be fixed in manner thereby
agreed, or may be determined by the course of dealing between
the parties.

(2) Where the price 1s not determined in accordance with
the foregoing provisions, the buyer must pay & reasonable
price.  What is a reasonable price 15 a question of fact depen-
dent on the circumstances of each pnrnculur case.

11. (1) Where there 1s an agreement to sell goods on the
terms that the price is to be fixed by the valuation of a third
party, and such third party cannot or does not make such
valuation, the agreement is avoided . Provided that if the
goods or any part thereof have been delivered to and appro-
priated by the buyer he must pay a reasonable price therefo:

(2) Where suchi third party 1s prevented from making
the valuation by the fault of the seller or buyer, the party not
in fault mav maintain an action for damages againit the party
1w fault

Conditions and Wairanties

12. (1) Unless a different intention appears from the
ters of the countract, stupulations as to Lung of payment are
ot deemed to be of the essence of a contract of sale. Whetber
any other stipulation us to time 18 of the essence of the con-
tract or not depends on the terms of the contract

21 Iun a contract of sale ™ month ' means prima facte
calendar month

18. (1) tu Whete a contract of sale is subject to any con-
dition o be fulfilled by the seller, the buyer may waive the
condition, or may elect to treat the breach of such condition
ws u breach of warranty, and not as a ground for treating the
contract as repudiated.

(b1 Whether @ stipulation in a contract of sale is a con-
Aition, the breach of which may give rise to a right to treat
\he contract as repudiated, or a warranty, the breach of which
iy give rise to a claim for damages but not to a right to
reject the goods and treat the contract as mpudiated, depends
i each case on the construction of the contract. A stipula-
tion may be a condition, though called s warranty in the
contract

5

(¢) Where a contract of sale is not severable, and the
buyer has sccepted the goods, or part thereof, or where the
eonmillaspeciﬂcgoodn.thopropenyinvhichhup-uod
to the buyer, the breach of any conditions to be fulfilled by
the seller can only be treated as & breach of warranty and not
as a ground for rejecting the goods and treating the contract
as repudiated, unless there be & term of the contract, express
or implied, to that effect.

(2) Nothing in this section shall affect the case of any
condition or warranty, fulfilment of which is excused by law
by reason of impossibility or otherwise

14. In s contract of sale unless the circumstances of
the contract are such as to show a different intention there 15—

|/ an unplied condition on the part of the seller that
the case of » sale he has s nght to sell the goods
and that in the case of an agreeinent sell he will
have a nght to sell the goods at the tume when the
property s Lo pass

} b

21 su unphed warranty that the buyer shall have and
enpy quiet possession f the gouds
an unphied warrsnty that the goods shall Le free from
any charge of encumbrance i fave { any third
party, not de lared or known W the buyer befor
at the tune when the ontract is u ade
15 W here there s & contract for the salc { goods Ly

lescniption there ia al unphbed condibon that the

orrespond with the descniption and o

guods shall
the sale be Ly sainpie

ws well as by descnplion. it is not sufbic Liat the bulk of

the poods corresponds with the sauple e gomnds

Jso correspond with the descripliot

18. Bubject o the provisobs { this rdiniats
sty Ondinance i thast behalf thete s uo unpbed warta
4« condition ss to the quality ftness for al at |
pose of goods sapplied under s { sale wepl
follows
Where the buyer. expicsaly wr Dy dbpis als ake
known W the seller the partuwular purpuee for whl

the guods are required. su a2 1o show that the buye:
relies on the seller s skull we judgruent and the goods
are of & description whach it s in the course of the
seller's business o supply whether bLe be b«

manufacturer or not! there is an plied cond:tx

thay the goods shall be reas nably fit for soch pu:
pose provided thal iu the case of s contract for the
wle of s specified article under ila patent of other
wade nane, there is o unphed condificn as W ils

fitness for any particular purpose

(2) Where goods are bought by doscription frow s selles
who deals in goods of that description whether he
be the manufscturer or not), there is an umphied
condition that the goods shall be of merchantable
quality - Provided that if the buyer has examined

Saving as to
stipulations
excused by

law

Implication
by law of

condition
as to utle,

a o quiet
pussesion

ageinst
encumbr anows

( caditions
implied by

Sow r1ptice

N umphed

warramty s
o Blmem
o nomgh

e

Aot | plics




(3) An implied warranty or condifion as to quality
fitness for s particulsr purpose may be annexed by
the usage of trade.

© An express warranty or condition does not negative
s warrsnty or coodition implied by this Ordinance
therewith

unless inconsistent

Sale by Sample

17. 1 A sracsd of sale 1s & contract for sale by sample
where lhete erm 1n the contrsct, express or unphed, &

1 effext

- » oetrect | e " Al pe there |
o thel the bulk ehall corresy
ia
sl yet slia
- { panng the bulk

clier amd Buger

L] . s P foxt w enle of eosees
wioad - rved
- . tae
@ Ny - - - d agx
e renslerre
-
N y e
4 e -
cs of av

cie ihueve » o8 encondtonsl costrect for
! epenaie guods = s deliversble saic

he guods pases to the buper whes the
. s made and 1 e sneeterial wiether U
[ pmyuent or the ume of delivery & both be

‘. Weow Uere @ & oontect for the ssle of spectiic
de wnd dee solier 1 bonsd S0 do smsathing o the

:7 o 4,» .
‘Y ' s, for the pnrpondgutﬁngﬁwmmto a-deliver-
v Talle" gtate, the tty " doea -not- pass ‘uptil -such

ﬂng be done, ‘and the buyer has notice-thereof. -

Rule 111, Where there is a contract for the sale of
specific_goods in s deliverabjs state, but the seller

" *+ is bound ¥ ‘weigh, measure, test, or do some other

.7+ <ot or thing with reference to the goods for the
purpose ‘of ascértaining thes price, the property does
not pass until such act or thing be done, and the
buyer has notice thereof.

Rule IV. When goods are delivered to the buyér on
approval or ‘‘ on sale or return '’ or other similar
terms the property therein passes to the buyer—

(@) when he signifies his approval or acceptance to
the seller or does any other act adopting the
transaction ;

(b) if he does not signify his approval or acceptance
to the seller but retains the goods without
giving notice of rejection, then, if a time has
been fixed for fhe return of the goods, on the
expiration of such time, and if no time has
been fixed, on the expiration of a reasonable
time.

Rule V. (1) Where there is a contract for the sale of
unascertained or future goods by description, and
goods of that description, and in & deliverable state,
are unconditionally appropriated to the contract,
either by the seller with the assent of the buyer, or
by the buyer with the assent of the seller, the pro-
perty in the goods thereupon passes to the buyer
Buch assent may be express or implied, and may be
given either before or after the appropriation is
made.

(2) Where, in pursuance of the contract, the seller
delivers the goods to the buyer or to a carrier or
other bailee or custodier (whether named by the
buyer or not) for the purpose of transmission to the
buyer, and does not reserve the right of disposal, he
is d d to have ditionally appropriated the
goods to the contract.

21. (1) Where there is a_contract for the sale of specific Reservation

goos, or where goods are subaequently appropriated to the by seller of

contract, the seller may, by the terms of the contract or appro- ;'ﬂ':z.:]'_
priation, reserve the right of disposal of the goods until certain generally;
conditions are fulfilled. In guch .case notwithstanding the

delivery of the goods tq,a buyer, or to a carrier or other bailee

or dier for the p of t ission to the buyer, the

property in the goods ‘dogs not pass to the buyer until the
conditions imposed by the seller-are fulfilled.

(2) Where goods are shipped, and by the bill of lading in case of
thie goods are deliverable o the order of the seller or his agent, shipped goods;
the seller 18 prima facie deemed to reserve the right of disposal.

(8) Whiere the seller of goods draws on thie buyer for the on transmis-
prioe, and trendinits-the bill of exchange and bill of 1ading 10 Somymenta
the buyer togetlier to sacure acoeptance or payment of the bill of tite with
of éxchange, the buyer is bound to return the bill of lading if ¢ buyer.
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" buyer, but when the i i risk whether delivery

&

beenmldeornoth: Ky
delayed through the fault of
are st the risk of the party in lwl;; , e
might not have occ mbu:hﬁ; — .WU
that nothing in this section : dﬂl..
of either seller or buyer as 8 bailee or custodier of the goods
of the other party

has
buyer, the goods a6 &t et where delivery has beeo
ther

Transfer of Title.

2 subject to the provisions of this Ordinsnce, where
guod?&‘ra‘ led’u:; a person ::m is not «:he owner thereof  and
who does not sell them under |._he authcrity or with meu:omem
of the owner. the buyer scquires Do better title to bgo.:d.
than the seller had, unless t‘he owner ul'lhe goods 13 by 1“.
conduct precluded from denying the seller’s suthonty to sell

b
(2) Provided also that nothing 1n this Ordinance shal

affect—

(@) the provisions of any epactwent enabling the spparent
owner of goods W dispose of thetn as f he were the
true owner thereof

u) the vahdity of soy contract uf ssle under au) speciad
ominon law or statutory powes of sale or under the

irder of 8 court of cott petent junsdiction

24 \Wheun the seller of guods has s voidable title thered
as not been svouded at the lune of the side’Llc
the guuds provided be puys the:

put hus utle b

puyer seqiires s good utle w
| | without potice of tie seller o defect of Ut

o good faitt snd
25 | Where goods have boen stoicn and the offender
» prosecuted Lovction the property in the gouds s sl
fevesta (0 the prorsun who was the owner of the goods o
wrtia rsentative potwithstanding  saoy iterneds
fraiih, W' et whether by sale ur otherwise
Notahatanding  ahy  enactiuent W the cuntrar)
pra sie e btasied by fraud ar other wrongfel
eane ot s uniting w theft the proferty in such goods shall
wt tevest o the person who was the cwner of the guods or

rejpurarnialive by resson only of the ponvietico

26 WLere & pereus having sold goods conlinues o
jumecssion ol e youds, of af the documents of tithe 1o the
Jiends e debivery ur transfer by thet perwos, o by & wer
Lle sgenl scung for him, of the goode or documents of
inder any sale pledge, or other disposition thersed | 10,
a1V persofl receiving b‘.'d“““*‘
! the previous sale shall have the sme effech o if the pareen
uaking the debvery or unosfer were auMoried b
e owrer of the goods o make the same.

i
i
:
Rt
i

it

(3 In this section the term ' mercantile agent ' means
s mercantile agent having, mn the customary course of his
business as such agent, authority either to sell goods, or to
consign goods for the purposes of sale, or to buy goods, or to
raise money on the security of goods

7. (1) A writ of flen facias or other wnt of execution
qumguodndldlﬁnddupmpmyinthegmd.o(me
execution debtor as from the time when the writ is delivered
to the sherifl to be executed ; snd, for the better manifestation
of such time, it shall be the duty of the sheriff, without fee,
uponlhewdmyuﬂhwmw.ndc-upmmem
thereof the hour, day, month, snd year when he received the

same

Provided " that ‘no such wnt shall prejudice the title to
such goods scquired by sny pemson In good faith and for
valusble considerstion, unless sush person had at the time
wheo he scquired his title notice that such writ or any other
wnt by virtue of which the goods of the execution debtor
might be seized or attached had been delivered o and remained
anexecuted in the hands of the shenfl

'3 In this section the termu ~ shenfl * includes any officer

Larged with the enforcement of 8 wnt of exscution

PART 111
PERPORMANCE OF THE | ONTRALT

8. 11 s the duty of the selier o deliver the goods, and
4 the buyer W sccept and pay for Whem. in sccordance with
the terms of the comtract of sale

29. Uniess otberwise agreed delivery of the goods and
payment of the price are concurrent conditions. that is 1o say
the seller must be ready and willing o give possession of the
goods 10 the buyer in exohange for the prce, and the buyer
wust be ready and willing o pey the prce n exchange for
possessscn of the goods

-

g
F

M
Agent."

Effect of
writs of

Duties of
seller and
buyer

Rules w W
delivery
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ad, unless the owner of the goods is by bus

than "the seller b: ‘ ‘
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nng | » e .r‘ d
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affect—
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24. When the selier of guanls hias a vosdable Gitle the
ol at the time of the «
but tus title has pot beet avoided 8 timse of the sale

pufer acquires 8 good utle W the guods pruv jod he buys U.c
| y { utic

| withou! potce of tie welict 8 Jedect «

1 opood (att snd

25 | Where g xods have been swirs and the oflende
s prosecuted W ot NCLoE the property iu the gouds s shoic
fevests 1L The persun who was the owner of the gousis
[etwilia tative potwithslanding  asy nler ediate

st w §h 1temm whether by mle o othereiee

Wolete o peioun Laving wsd gonds conlinues oF e
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ransfer by thst perwon, or by & e
sntile sgent scung for hum. of the goods ar documents of
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¥ person receiving the eame 1 guod fasth and without notice
! the previous saie shall have (he same offect as if the patess
waking the debivery or wansfer were cxpromty suiborieed by

se owner of the goods W make the same

!

consent of the owner.

(@ In this section the term ‘' mercantile agent "' means
s mercantile agent having, in the customary course of hs
business as such agent, authority either to sell goods, or to
mni‘n.ond-luthapurpauolnde,orwbuygmda,uno
raise money on the security of goods

7. (1) A writ of flen fecias or other wrt of execution
sgainst goods sfall bind the property in the goods of the
execution debtor as from the time when the writ is delivered
to the sherill 1o be executed ; and, for the better manifestation
of such time, it shall be the duty of the sheriff, without fee
upmmennapndnnymdlwmmendunuponmebﬂ
thereof the hour, day. month. snd year when he received the

same

Provided " that ‘'no such wrnit shall prejudice the title to
such goods acquired by any person In good fath and for
valusble considerstion. unless sush person had st the time
when he soquired his title notice thas such writ or any other
wnt by virtue of which the goods of the executon debtor
might be seized or attac hed had been delivered to and remained
anexecuted in the hands of the shenfl

D In this section the terw  shenfl « ludes any officer
harged with the enforretnent of & wnt of easculion
PAKT 111
PERFORMANCE OF THSE NTRACT

88 i the duty of the selier Lo deliver the goods. and
4 the buyer 4w accept and pay for thew, in accordance with
the terms of the comtract of sale

29. Uniess othorwise agreed delivery of the goods and
payment of the price are concurrent conditions. that is 10 say
e seller must be ready and willing w0 give possesson of the
goods 1o the buyer in exohange for the price, and the buyer
sust be ready and willing W pa) e pnoce w exchange for
possession of the goods

80. (1) Whether it is for the buyer o take possession of
the goods or for the seller to send them w0 the buyer is &
question depending in each case on the contract, express or
;nphd.hm&wwfw\huu’uﬂmwl.
express or implied, the place is the seller’s
business, if he have one, snd if not, his residence

Provided t#t if the contre~t be for the sale of specibc
goods, which 1o the knowledge of the oon
wnot is made, in some other place, then that place is the
place of delivery.

‘* Mercantile
Agent.”’

Duties of
scller and
bayer

Paymeat
and delivery

oguourrent
conditions

Rules s w0
delivery

Place
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of wrong
quantity or
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(2) Where under the contract of sale the seller is bound

to send the goodlmthabuyar,bntnoﬁmeltofnndmgdmm
is fixed, the seller is bound to serid them within & reasonable
time.
(8) Where the goods at the time of sale arp-in the posses-
gion of a third person, there is no delivery by seller to buyer
unless and until such third person acknowledges to the buyer
that he holds the goods on his behalf : Provided that nothing
in this section shall affect the operation of the issué or transfer
of any document of title to goods.

(4) Demand or tender of delivery may be treated as
ineffectual unless made at & reasonable hour. What 15 &
ceasonable hour is a question of fact.

(5) Unless otherwise agreed, the expenses of and inci-
dental to putting the goods into & deliverable state must bo
borne by the seller.

81. (1) Where the seller delivers t© the buyer & quantiiy
of goods less than he contracted to sell, the buyer may reject
them, but if the buyer accepts the goods so delivered he must
pay for them at the contract rate.

(2) Where the seller delivers o the buyer a quantity ol
goods larger than he contracted to sell, the buyer may accept
the goods included 1n the contract and reject the rest, or he
may reject the whole If the buyer uccepts the whole of the
geods s0 delivered he must pay for them at the contract rate

(3) Where the seller delivers to the buyer the goods Le
contracted to sell mixed with goods of a different description
not included in the contract, the buyer may accept the goods
which are in accordance with the contract and reject the rest
or he may reject the whole

41 The provisions of this section are subject to any usag

of trade, special agreement, or course of dealing betweer

parties
32, | Unless otherwise sgread, the buyer f gouds w 5
bound to accept delivery thereof by instalments

12, Where there 18 a contract for the sale of goods k«
delvered by stated nstalments, which are to be separalely
pard for, and the seller makes defective deliverigs 1n respect of
one or more instalments, or the buyer neglects or refuses to

take delivers of or pay for one or Imore instalments, 1t 15 s

Gquestion e |, cuse depending on the terms of the contract
and  the [cumistances of the case, whether the breach of
Contract 1= 4 repudistion of the whole contract or whether 1t
s 4 severuble breach giving nise W 8 claun for compensatior

but not o a right W treat the whole contract a8 repudisted

83. 1. Where pursuance of s contract of sale, the
wller 1~ autlorsed or required to send the goods to the buyer,
lehvers of the goods to the carrier, whether named ‘by the
buver or ot for the purpose of transmission to the buyer is
prima facte decmed to be a delivery of the goods to the buyer

0 Unless otherwise suthorised by the  buyer, the
weller must muke such contract with the carrier on behalf of
the buyer s may be reasonable having regard to the nature
of the goods and the other circumstances of the case. If the
seller omit s0 o do, and the goods are lost or dameged 0
course of transit, the buyer may decline to treat the delivery
w0 the carrier as & delivery to himself, or may hold the seller

responsible 10 damages

11

(8) Unless otherwise agreed, where goods are sent by the
nlhrhthobny.bynmbimdvingutnnit,nﬂcdr-
cumstances in which it is ususl to insure, the seller must give
such notice to the buyer as may enable him to insure them
dm-in.lhirmtrmlit,md,i!h-dhrhihwdo.o,the
gmdl&oﬂbedeanedwbeuhhﬁlkdnﬁngmhwl
transit.

84. Where the seller of goods agrees to deliver them at

hhownnnk“lphceotherd:mthltwhemthcymvhenm"

sold, the buyer must, nevertheless, unless otherwise agreed,

take any risk of deterioration in the goods necessarily incident

to the ‘course of transit.

85. (1) Where goods are delivered to the buyer which he
has not previously examined, he is not deemed to have accepted
them unless and until he has had s reasonable opportunity of
examining them for the purpose of sscertaining whether they
are in conformity with the contract

(2) Unless otherwise agreed, when the seller tenders
delivery of goods to the buyer, he is bound, on request, to
afford the buyer a reasonable opportunity of examining the
goods for the purpose of ascertaining whether they are n
conformity with the contract

88. The buyer is deemed w have accepted the goods
when he intumates to the seller that he has accepted them
or when the goods have been delivered to hum, and he does
suy act in relation to them which 1s inconsistent with the
ownership of the seller, or when, after the lapse of s reason-
able time, he retains the goods without ntumating to the
seller that he has rejected them

87. Unless otherwise agreed, where goods are delivered
to the buyer and he refuses to accept them, having the nght
w0 W do. he 1s not bound to return them to the seller but 1t is
sufBcient if be inlates o the seller that he refuses to accept
them

88. When the seller is ready and willing w deliver the
goods. and requests the buyer to take delivery, and the buyer
does pot within & ressonable tume after such request take
delivery of the goods, be s Lable W the seller for any loss
occasioned by his neglect or refusal to take delivery, and also
for s reasonable charge for the care and custody of the goods
Provided that nothing in this section shall affect the nghts of
the seller where the neglect or refusal of the buyer to take
delivery a:

ints 1o & repudistion of the contract

PART 1V
Riguts or | xpald BELLER AGAINST THE GOODS

89. (1) The seller of goods 1s deemed to be an  unpaid
seller * within the meaning of this Ordinance

s when the whole of the pnoe has pot been paid or
tendered |

b) when » bill of exchange or other negotiable instru
ment has been received as conditional payment. snd
the condition on which it was received has not been
fulfilled by ressou of (he dishonour of the strument
or otherwise.

(@ In this Part of this Ordinance the temm ' seller

includes any person who is in the position of & saller, as, for
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instmm,nnsgentofthandhrtov’hunihobﬂlolhdingh.n
beenendoued,ornoomimotngmtwhohuhimnl!pud.
or is directly responsible for, the price.

- 407 (1) Subject to the provisions of this Ordi and
of any Ordinance in that behalf, notwithstanding that the pro-
perty in the goods may have passed to the buyer, the unpaid
seller of goods, as such, has by implication of law—

(a) a lien on the goods or right to retain them for the
price while he is in possession of them;

(b) in case of the insolvency of the buyer, 8 right of
stopping the goods in transitu after he has parted

with the possession of them ;

(c) a right of re-sale a8 limited by this Ordinance.

(2) Where the property in goods has not passed to the
buyer, the unpaid seller has, in addition to his other remedies,
a right of withholding delivery similar to and co-extensive
with his rights of lien and stoppage in transitu where the
property has passed to the buyer.

Unpaid Seller’s Lien

41. (1) Subject to the provisions of this Ordinance, the
unpaid seller of goods who 18 in possession of them is entitled
to retain possession of them until payment or tender of the
price in the following cases, namely :—

(1) Where the goods have beeu sold without any stipula
tion as to credit;

(1) Where the goods have been sold on credit, but the
term of credit has expired

() Where the buyer hecomes insolvent

12y The seller may exercise his right of lien notwithstand
ing that he is In possession of the goods as agent or bailea
or custodier for the buyer

42. Where an unpaid seller has made part delivery of
the goods, Le may cxerciie his right of lien or retention on
the remainder unless such part delivery has been made under

such circumstances as to show an agreement to waive the lien
or night of retention
48, 1) The unpaid seller of goods loses his lien or nght

of retention thereon

\ when he delivers the goods to a carrier or other bailee
or custodier for the purpose of transmission to the
buyer without reserving the right of disposal of the
goods ;

b, when the buyer or his agent lawfully obtains posses-
sion of the goods;

¢ by waiver thereof.

12) The unpaid seller of goods, having & lien or right of
retention thereon, does not lose his lien or right of retention
by reason only that he has obtained judgment or decree for
the price of the goods,

\ination, the carrier or other bailee or custodier acknowledges
wthcbu)u,ululqen\,thﬂhoboldlhpdlmhu
behalf and continues in possession of them as bailee or cus-
todier for the buyer or his agent, the transit is st an end,
and 1t is immaterial that s further destination for the goods
may have been indicated by the buyer.

(4 1f the goods are rejected by the buyer, and the
carnier or other bailee or du in possession of
them, the transit is not deemed to be at an end, even if the
seller has refused to receive them back.

(5) When the goods are delivered to a ship chartered by
the buyer, it 1s a questiob depend: on the stances
of the particular case, whether they are in the possession of
the master as & carmer, or as ageni 0 the buyer

(6) Where the carner or other bailee or custodier wrong
fully refuses to deliver the goods to the buyer, or his agent ip
that behalf the trapsit 18 deemed 1o be at an end

7) Where part delivery of the goods has been made &
the buyer or lus agent in thet behalf the remainder of the
goods may be stopped {ransitu, unless such part delivery
has been made under such circumstances a8 to show an agree
ment to give up possession of the whole of the goods

46. (1) The unpaid seller msy exercise his right of
stoppage tn (rensitu either by taking actusl possession of the
goods or by giving notice of his claim to the carrier or other
bailee or custodier in whose posssssion the goods are. Such
notice may be given either o the person in actual posseesion
of the goods or t bis principal. In the latter case the notice
to be effectual, must be given st such time and under such
ciroumstances that the principal, by the exercise of reasonable
diligonce, may communicate it to his servant or agent 1ip
time to prevent s delivery to the buyer

(2) When notice of stoppage in- transity is given by the
seller to the carrier, or other bailee or custodier in possession
of the goods, bemmw&hm&h‘nnbio.umdmg
o the directions of, the seller The expenses of such re
delivery must be borne by the seller.

Re-sale by Buger or Seller

4. Subioﬂmhmduodl-—l.m
anpaid dh‘-mtdhuwcmhm
is not affected by any -l-.arobn&wﬂndhn&
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X ' . ; 2 (3) Where there is an svailable market for the goods in
hich the buyer may have made, unless tbe seller has assented M PY “question, the W Sneged B Boina jécis to be sacee”
. thereto : - ot TRy . tained by the difference between the contract price and the
) Provided-thst where & ument goods market or current price at the time or times when the ]
beuhwfuﬂymmdwmmub“!““°m°‘ wught to. have been sccepted, or.i!mﬁmwunxm' e
the goods, and that person transfers the document o & person scceptance, then at the time of the refusal to sccept. ,
who takes the document in good t_xith and for v:lusl;le con- .
sideration, then, if such last-mentioned transfer was by way L B . 7
of sale, the unpaid seller’s right of lien or retention or stoppage emedies of the Buyer. i
in transitu is defeated, and if Buch last-mentioned transfer was 51, (1) Where the seller wrongfully meglects or refuses A’"M
by way of pledge or other disposition for value, the unpaid to deliver the goods to the buyer, the buyer may maintain an non. g
seller’s right of lien or tion or stoppage in tu can action sgainst the seller for damages for non-delivery.
only be exercised subject to the rights of the transferee. (2) The measure of damages is the estimated loss directly Measure of,
and natufally resulting, in the ordinary course of events, from damages.
Effect on sale 48. (1) Subject to the provisions of this section, & con- the seller's breach of contract. :

of exercise of tract of sale is not rescinded by the mere exercise by an (3) Where there is an svailable market for the goods in

:J’:;::ge unpaid seller of his nght of lien or retention or stoppage qmeation ‘the msssise o Sesiaaet i yeioww, e ko i maees
in branats. in transitu. tained by the difference between the contract price and the \
(2) Where an unpaid seller who has exercised his right uflrket or current price of the goods at the‘time or times
of lien or retention or stoppage n transitu re-sells the goods, :he: glley ougl}xl to have beew delivered, or, if no time was
the buyer acquires 8 good title thereto as against the original xed, then at the tune of the refusal to deliver.
buyer 52. In any action for breach of contract to deliver Right to
Re-sale of 3) Where the goods are of a perishable nature, or where specific or l-(‘ertnined goods .thf: oourt‘ may, if it thinks fit, ;‘!HM.
perishable the unpaid seller gives notice 0 the buyer of his ntention o on the application of the plaintiff, by its judgment or decree R
ﬁm oron re-gell, and the buyer does not within a reasonable time pay direct that the contract shall be performed specifically, without >
or tender the price, the unpaid seller way re-sell the goods siving the defendant the option of retaining the goods on
and recover from the ongmnal buyer damsages for sny loss psyment of damages. The judgment or decree may be uncon-
occasioned by his breach of contract ditional, or upon such terms and conditions as to damages,
: payment of the price, and otherwise, as to the court may
Re-sale under 4) Where the seller expressly reserves & nghit of re-gple s

seem just, and the application by the plaintiff m;;y be made
sight eépgsuﬂy in case the buyer should make defsult and on the buyer oy e hilors Jeagingak o€ Hben i -
IZ:IKZL Y makiny default re-sells the goods, the onginal contract of =a-, P y

gale is thereby rescinded, but without prejudice to any claim

for d 58. (1) Where there 1s s breach of warranty by . thi Ham ody: forr.
the seller may have for damages.

seller, or where the buyer elects, or 18 compelled, to treat any roach of
breach of a condition on the part of the seller as s breach of s
. warranty, the buyer is not by reason ounly of such breach of

PART V warranty entitled to reject the goods : but he may—

\CTIONS FOB BREACH OF THE CONTRACT (a) set up sgainst the seller the breach of warranty in

Remedies of the Seller diminution or extinction of the pnce; or

49 Wi d tract of sale, the property i b1 maiotain an action against the seller for damages for
. X&) wre, under s contract of sale, e 0 4

Action for the breach of warranty.
P:i"*' the goods hus passed tw the buyer, and the buyer wrongfully . s y
neglects or refuses 10 pay for the goods sccording to the (3) The measure of damages for breach of V‘Vlﬂ"lﬂ) 18 radumn of
terme of the contract, the seller may maintain an action the estimated loss Qirectly and naturslly resulting, in the damages
against Liw for the price of the goods ordinary course of events from the breach of warranty
g 4 for th

(31 In the case of breach of warranty of quality such loss
is prime facie the difference between the value of the goods
at the time of délivery to the buyer and the value they would
fiave had if they had answered to the warranty.

(4) The fact that the buyer has set up the breach of
warranty in diminution or extinction of the price does not
prevent him from maintaining an sotion for the same breach
of warranty if he has suffered further damage.

(2) Where, under a contract of sale, the price 18 payable
on 8 day certain urespective of delivery, and the buyer wrong-
fully neglects or refuses to pay such price, the seller may
maintain au action for the price, although the property in
the goods has not passed, and the goods have not been appro-
pnated 0 the contract

T — 50. (1 Where the buyer wrongtully neglects or nfwt
acoeptance. o accept and pay for the goods, the seller may maintain an
4,

G g
L4 S 4
'k ,3"‘ Y

54. Nothing in this Ordinance shall affect the right of Interest and

ction against him for damages for P i the buyer or the seller to recover in Py i4) dnmages W 5
9 T i ; benbyh"uunnot‘pnilldm«m,be
Measure of (2) The measure of damages is the estimated loss directly in any case w ) . San ol
damages. and mmturally resulting, in the ordinary course of events, novvlonhh or to:mm money paid whege the consideration
from the buyer's breach of contract. ) for the payment of it has failed.
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v‘v(ljﬁch the buyer may have made, uinless the seller has assented
thereto : 2 . :
vaideé'htwhuendwmdtdﬁthtogoobh-

beenlnwln!lymndmedto pululubq-ormd
thegoodl,und‘hltpamﬂ ﬂbwnum
who takes t.bedwnmentingoodfmhudhnhabhm
gideration, then, if such lut-menmmﬂ M was by wsy
of sale, the unpaid seller’s right of lien or mmm or stoppage
in transitu is defeated, and if Bach }l_lt-mﬂlhﬂld tranafer was
by way of pledge or other disposition for nll'n, the .md

er's right of lien or tion or stopp n tu can
:ﬂlly be :femieed subject to the rights of the transferee.

_48. (1) Subject to the provisions of this sect'n?n, 8 con-
trncf of sale i8 pot rescinded by the mere exercise by an
unpaid seller of his right of lien or retention or stoppage
in tronsitu.

(2) Where an unpaid seller who has exercised his right
of lien or retention or stoppage n transitu re-sells the qoods,
the buyer acquires 8 good title thereto as against the original
buyer.

(3) Where the goods are of & penshable nature, or where
the unpaid seller gives notice 1o the buyer of his intention o
re-sell, and the buyer does not within a reasonable time pay
or tender the price, the unpaid seller way re-sell the goods
and recover from the onginal buyer damages for any loss
occasioned by his breach of contract

(4) Where the seller expressly reserves a nght of re-gple
in case the buyer should make default and on the buyer
making default, re-sells the goods. the onginal contract of
sale is thereby rescinded. but without prejudice w apy claim
the seller may have for damages

PART V
ACTIONS POR BREACH OF THE [ ONTRACT
Remedies of the Seller

49. 1) Where, under s contract of sale, the property in
the goods hus passed to the buyer, and the buyer wrongfully
neglects or refuses o pay for the goods aecording W tbe
terms uf the coutract, the seller may maintamn ap action
aganst lum for the price of the goods

(2) Where, under & contract of sale, the price 18 paysble
on & day certain irrespective of delivery, and the vuyer wrong-
fully neglects or refuses 0 pay such poce, the seller may
maintain au action for the prce, although the property 1
the goods has not passed . and the goods have not been appro-
pnated o the contract

50. (1. Where the buyer wrongtully neglects or refudes
to sccept and pay for the goods, the seller may maintsin’ sn
action against b for damages for non-scoeptance

(2) ThHe measure of damages s the estimated loss divectly
and oaturally resulting, in the ordinary course of events,
from the buyer's breach of contract

15 | e

_(8) Where there is an available masket for the goods in
question, the mea of damag: ]lp"ﬂd!wictobe‘m'ér-'
tained by the difference between the contract price and the
market or current price at the time or times when the goods

-

wught to. have been soccepted, or, if no time was fixed for

scceptance, then at the time of the refusal to accept.

*
Remedies of the Buyer.

51. (1) Where the seller wrongfully neglects or refuses
to deliver the goods to the buyer, the buyer may maintain an
action sgainst the seller for damages for non-delivery.

(2) The measure of damages is the estimated loss directly
and natufully resulting, in the ordinary course of events, from
the seller’s breach of contract.

(3) Where there is an available market for the goods in
question the measure of damages is prima facie to be ascer-
tained by the difference between the contract price and the
market or current price of the goods at the time or times
when they ought to have beew delivered, or, if no time was
fixed, then at the tiune of the refusal to deliver.

53. lu any action for breach of contract to deliver
specific or ascertained goods the court may, if it thinks fit,
on the application of the plaintiff, by its judgment or decree
direct that the contract shall be performed specifically, without
giving the defendant the option of retaining the goods on
payment of damages. The judgment or decree may be uncon-
ditional, or upon such terms and conditions as to damages,
payment of the price, and otherwise, as te the court may
seemn just, and the applicagion by the plaintiff may be made
at any time before judgment or decree. 5

§8. (1) Where there 1s & breach of warranty by the
seller, or where the buyer elects, or 1s compelled, to treat any
breach of a conditon on the part of the seller as a breach of
warranty, the buyer is not by reason only of such breach of
warrsnty entitled to reject the goods ; but he may—

(a) set up against the seller the breach of warranty

diminution or extinction of the price; or

(b) maintan sn action against the seller for damages for

the breach of warrsnty

(3) The measure of damages for breach of warranty s
the estimated loss directly and npaturally resulting, wn the
ordinary course of events, from the breach of warranty

(3 In the case of breach of warranty of quality such loss
is primeg facie the difference between the value of the goods
ot the time of délivery to the buyer and the yalue they would
fusve had if they had answered to the warranty.

(4) The fact that the buyer has set up the breach of
warranty in diminution or extinction of the price does not
prevent him from maintaining an sction for the same breach
of warranty if he has suffered further damage.

54. Nothing in this Ordinance shall affect the right of

the buyer or the seller to recover interest or spécisl damages spagial

mmyuuvbmbylovinwotqzdddmmm.be
recoversble, or to recover maney paid wheye the censideration
for the payment of it has failed.

Ramedy. for
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warranty.

Measure of
damages
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PART VL

Varistion, etc., . 55 Whemmyﬁgbt.hﬁy.ﬁwwﬂﬂuﬁnm

m;ﬂ‘-" £ contract of sale by implicstion of law, it may be negatived
or varied by expmu;gmmeﬁubythmdd.ﬁl‘
between the parties, or by usage, if the usage be such as to
bind both parties to the contract.

- Réusonsblé 56. Where, by this Ordinance, smry reference is made
time. to a reasonable time, the questi what 15 & ble time
is a question of fact.
ights, otc, - T Where apy right. duty, or Liability is declared by
by sction. this Ordinance, it toay unless otherwise by this Ordinance
provided, be enforced by action
Auction sales. B8. In the case of sale by suction
(1) Where goods are put up for sale by sucUoun o lots
each ot 18 prima facse deewned to be the subject of &
seperste contract of sale
2 A sale Ly auclwod us winplete when  lie suc Lispec:
aupounces its cuttiplelon by e fall of the hamioer
r i other slotuary  [Lannber [ ol an
souncetnett o mwade sny 1de his
W here a - Uy suclu a trl nulibed W be subject
) bid on behai! e selie! it shall
t i for e selier W bid Bimseld of W
phoy e wt td st such sale of for the
b Geoee! aDoWiDgy W take syt W4 frows the seller
al ot ‘i sair cirsvenityg ths
1 a rated as fraa! - by tle Luved
i nase N witihed L e suljel W s
- ! L Ay A
ctiail of the wciler
/
Navings slilig > ta !
w thistand:hg .
e .aw we

the eppress

particular ules redst

of freud

sud the

pslake of

apply W comtracle

e A <
N _w ot Ordinabce shall sflect Wie ensclinents
aben, U ' e o salc € any other enscunent relsuing W the
wale -
i P e of Lis Ordinance reisting W contracls
{ sale WA apply W sy Wensaclion o tbe form of &
contre o sale which m imtended 1o opersie by way of
XK, * cige o harge os other secunty
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e0. Mvnammmmmmﬂd&&m
m.umwh(ﬂmy.hbaebyn‘péded. "

Passed in the Legislative Council the twenty-first day of
Jn}y.htheyurdOurImdomthomndninehnndndynnd
thirty.

Ihilprin&dimwionhnbunmﬂymmptndby
me with the Bill which passed the Legislative Council and is
presented for suthentication and assent as a true and correct
copy of the said Bill.

G R s ANDFORD

Clerk of the Legislative Council.
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