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No. 1.
The letter to lr. Harvey (aes parai4iof
No. 1) did not even'conform to the wording sug-
gested in the Acting Governor’s éelegram (No. 5
“on 16356/30) since it omitted.any reference to the
necessity of ascertaining the Secretary of State's
wishes. Also it included = reference to the
despatch being prepared for purposes of a Parlias

geﬁ'tary answer, which was precisely the passage

objected to hers, and which'wgs the cause of the

Secretary of State's telegram (No. 6 on 16356)
e Harvey '




f Hmoy had been

t and aokno-mg.d b‘
Seoretary of State's telegran

agree that it wonld" hardly be dosiraﬁé i
any further action.

(h -the other hand, it is a little diffi-
eult ta aubsor,ibe to the Leting Goy¥ruorts view
that hls letter .sonformed generally with the

Secretary of State's telegram - there seens to w6
to be very substantial differences - and it is
- somewhat disconcerting when the natter was thought

sufficiently important for a telegram, to be told
that it is really immaterial.

Although it is doubtful whether the mai-

ter is worth pursning, it might be just as well to

: send a despatch explaining why the Secretary of : ot Bi s glnaeny
State's telegram was sent. N ()L L ﬂ ‘ A dare
No. 2.. i | TR
The fact that the Press were shead of the . e /—{LQ‘U_E\
Secretary of State's telegram was referred to in ‘ + IS DN
the minutes on No. 2 on the P.Q. file, 16356/ 30. i ey a0 J Cw
x o ¥ z z
Perhaps lr. Parkinson will wish to reply to ir. 4 ’ . e Wk
17 : L . E | A U?\ RVA"N M"f UU
Moore explaining how this came about, with a hope I M .
that it won't happen again and also ¥aying as [ o aan Dssr- U
regards the local contretemps after the recelpt of », f FONY U N/“\/U\L
the Secretary of State's. felogram that one fully : | g YW i5 (\j/"w
" roalises’ ‘that. &ven under the best?systom it is ‘ L2 U/l/ ' U or
diffionlt to avoid an ocoafional happening of vaske Lok oo /-

this description,. .. . i
: This has been delayed for other papers,

. and also for the transfer from this paper of No. 3 !

: ‘ s L 16356/30 to which it more oonvoniontly i

b elongs .




q"g;ﬁ-;iﬁlah Jatyo
: faley. by bans  the last month,

Aoy

| The Governor's Deputy sends home a
. memorandum by the Attorney-General on legisla-
tion which might be considered contrary to
| the White Paper on Native Poliey.

I bave dealt with the despatoh and s
enclosure at length in the attached moruﬂm.
which I think covers all the ground sxcept »

| those Ordinances which are being examined
separately,

In replying to the Governor it would
only appear necessary to comment on those points
marked ‘X' ih my memorandum.

I fear this has been rather delayed, but
it has been difficult to get down to

- 3y
"3(«4‘15‘ nofey Gl 12?

for

during

(1673,

4r. Bustwood has pone carefully into all
hie memorundum is attached as No.3(a).
risk of excéssxve and confusing miﬁﬂtgng
to write separate minutgs; I t;ere-
on & second mote which is aitiéched
to the file as 3(b) in whigh we draw together the
threads and indicate what, as a Department, we
think should be dvna.~ For this purpose we have
used as a first draft the notes referred to in
Mr. Allep's minute of the léth.

2. I do not think [ need comment at length,
bui | would like to point out that there is com-
paratively little after all which will need
amendment in the Kenya legislation in order to
bring it into strict conformity with the Native
Policy Memorandum. This is not a surprise to the
Department.

3. I the memorandum No.3(b) is approved
the action would be as follows:-

(i) Acknowledge the fovernor's despatch and
express thanks for the care with which the matter
has been gone into.

\(1i) Express comcurrence in the construction 1A“
which has been pluced on the Native Policf Memorand
jee¢ paragraphs 3-5 of the Attorney General's memdiiﬂ
dum and paragraph 2 of the despateh. 3

(iii) Agree-thut the legislation referred to.

‘in paragraphs 6-8 of the Attorney General's memordndum

does not eall for amendl‘neng: subject o a reserva-

tion vin,r“e'g’lfrd to the Sugm' Ordinance.

Vit

Refer to the Legislation in Vs of ¢




¥

W I have pazﬂs%ully read the despatch of

E P % 31 { A4toriey-general ‘e memerandum
| a8 suggested in the memorandum. @ 1363.31 (Ho.3), - e ¥ N N

f 3 S £ éncloged, note 34, and memorsndum 3B, and
(vi) Enter & caveat that the present of 25,6.30 ]

! review must not- necessarily be tul - g - with the views expressed in that memerandum -
: arily be tsken

: i i general of course, %0 what Mr.Parkinson
48 points may be brought to light from time to goné ’le' v o

ime i i in 3(vi) of[22.6.31. In view of whai tha
time in regard to which there muy be ground for seye in 3(vi) off .
Governor says on p.6 of his despatcoh about the Native

' Suggesting amendment of exist ing laws,

i (vii) Suggest thut the fovernuent of Fenva Armg 6rdinance (eap.137), I should have baex.m inolined
should keep all the other wast ifricun “overnments on the whola to express our egreement with him on this
informed of the changes actuslly made in Venva point rather m(?re atrongly than we do in the memoran-
legislation in thig connection 50 that those dum, Apart from thie, I have no observations tc make.

Governments may consider whether there is wnythine /f 7,
, 30th Juno, 1931, Can -
,7/

parallel in their legislution which should similarly

be amended. —
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XIWCLO/3 fkeny,

 Bastwood 10/,

lal-‘kl nsope korlyfl)/]

e wwm,,//g, 4

o i ?«.\ Sir,

1 duly réf.‘.«iver: you
Parly. U.S. of S. 3.6.3/ ‘ ' Jour

DOINING |

8 SFP 4934

Secretary of State. - s e i
/oni]uf:ntlal desputch Ho.36 of the

7
DRAFT. for conson. 11th ilarch, in which you forwarded
T oy “uy
KuNYa Gy avean
COFIDENTIAL {(#)

Attorney-Jeneral settin forth in detail
GOVERNOR.

uith your comments & memorandum by the

the items of Kenya le-islation which
i At conceivably be held to he affocted
by the liemorandiun en Native | olicy in
tast Africa. | desire to record ny
appreciation of and thanks for the care

which has been given to this matter, and

s L . s
I now have the honour teo infora you of the.

s Forre d
w 0@0&*** which 1 have’ seestred after
full consideration of your despatgh'and =

%, !: " : .!e " ’
the Aedtding Coverperts. memoyandun.

A _ : "~ 2. Idonot regard dls‘rlmlnatavy

lemslatlon as neeesaanly of itsel.f



4

‘ MM to diseriminatory prov‘iéions"-

which cdonfer pr!/ri‘logas or impbsj;' safggﬁhfdé.: '

ES fherefcre,.mgﬁa—#hﬁ-t, mth

R N
af the Sugar Ordman e (Cap.134) ap to which
, Infp Ghr, *:m,‘/lffaf
i g i "

: émendmenti‘called for in the case of the

. v v
legislation referred to in paragraphs 6 to 8
%

of the Attorney-General's Memorandum.

3. Nor'in view of the explanations furnished
any
in regard to them dol:8ee/ reasony to
’

suggest any amendment of the following
Ordinances which are dealt with latef in the
Attorney ' General's Iamorandum'-

Mﬂr_ﬁa Imm1gmt ion Hestnctl on

Ordmance . : L

A
’Phﬁ Vagra, ncy Ordlnmba.




.Urdinance.
'1 i/
'138. The Native Passes Ordinance.

W
-The Application of lndian

Acte to Natives Ordinance.

“The Railway Materlals

Protection Ordinance.
. The Native Arms Ordinance.
& v P

The Branding of Stock

- @rdinance. ,

Pe

The Pensl Uode.

provides that=the Governor may require chie:
oté. to mark the boundaries of their-juris-
diction. ) o )
_ s nt?t Jnuc,Jw ]
vection 4 lays down a penaltyj7{ £75 for

fatlure to .carry out orders und r
: / 3

previous section.
v N
Section b provides that (1) for the

purpese of carrying out an order under .

sectiony 3 or (2) for the construction of a 3
i o

road or bridge, as agrecd with/Gower y
gr we nmeef

Ele
chiefﬁ/mﬂy require all able-bodied men to

LY o 2V -
work unpaid fos{éix days a quarter.»
4
Section & lays down penalties for

refusing to labour, und for the exemption

of persons under contract for service

outside the iteserve. As you

b .
know, it is my earnest desire that provisions

for forced labour of any kind should

dlsappear as SQOn as p0591b1e from the

V !/ At
have necdu@aa to the prdV1SLons of hﬂa



porterage of Government servants or

/ -
/7:77,7/5/(““' 16th .‘:'r' have addressed you fully

the continuation of

K etgcis/,moni ntial des »aatch 0

on thé

glad to see them repealed, J reference
2 g ; !
L . Koy ' ; ' ! -
N ‘.‘ldu mayfthink it desirable to retain 3 woe alep made to the desire of His
Hajesty's Governuzent in the united

the provisions relating to the marking of

tinmiom that forced labour of all

'npundari:é‘s, ‘though 1 consider. that the maximum ‘

should disa

¢ v
penelty of £75 in section 4 of the Ordinance

all the British Colonial dependencies;

1s unduly.h,igh. 1 would suggest, howévar, ) 3
sh to add that so long as

'that this object %&mﬁm sht be > % ;
aohléved by including th_i'?’ Purpos"*?lamwg those *’;:'; forns of forced labour remein care

) X f'“ -
contemplated by the Native Authority Ordinance, o should of coursc be taken that they are
in whichr case no separate oréimenes would appear e adninistered without abuse or favour.
to be- necessary. ‘ L 1 agree with your view that .
! % ala, v

7. Qh&ﬁﬁﬁr_l_g. Ihs_m_m_m;hguu ) Section 8 (j) umi/i'eutiou 11, as amended
b2 £ 1 .
N i~ " i - g by Urdinance No.l6 of 1928,
‘S@ctions 8 (h) and (n) provide for
Wy e 1 unschjectionable. X
g s ) ¢ J
B ' 8. Chapkex 138, The iyge Passe

Y , 5 :;’?
AT\ e onbi etk



% 2 Vro
Buret and Bt

a2

X

k;

of the tribes concerned in the mtter

Of stosk theft, and that their existénce

is appregiated' by the elderd of the"

tribes and has led “to no comﬁlainfa &f

21##” in order to enable

me to form & definite opinion T should be E

hardships

glad to have a more detailed report on

/h 4
the extent to which any of these rules are

made use of, and the necessity for their

continuance éspecially those which provide

.

4 el iz 5
for passes for natives w-i-i“f‘:i-:gto leave

pu

Cerface~ @
hbeiy reserves emt | would suggest that

you should consider whether the matter
mightt not be referred to the _&tive

Councils concerned in the first instance.




to ﬁcﬁm'tﬁnt ths Mkorn:y»(}enoml

Prnparmg a Limihhon and Pra-"“""iP"“”fl b T
r - ‘ N <Mﬁgk;; o_Atms
1 in its . ance.

; i jon I would invite e B g ‘ :
gharacter. In this connectio ‘ w0 This »J'L'ullnance mikes it necessar
] ) !

3 St antion 5 myfgn piip Rl gt ¥1 for a native to obtain a permit from the 3
{’ E

. e . . .
L 30th April in,_whwh 1 deslt with the question bstriot Officer or trnidia melo il

utside the Reserves. o .
d o ? if he wishes to carry arms outside his

- of native rights to lan
7 Py . e i
§ 75, The Railway Materials ,‘ - )
0..&&2’;‘9.115_ D Hescrve! By—gm amending Ordinance/of
1929 employerécjnmst obtain written

This Ordinance makés it an of fence

‘ v authority from the District Ufficer to

for any native to be i\n unauthorised possession
- ] cive permits.
' of railway material in any area in which the

= ‘ “ a 5 . . Althoust this Ordinance clearly
Ordinance has been applied. .1 note that
involves discrimination | appreciate

you propose to amend the Ordinance so as to
' the argument that %8 comuwunity other thanm

)b 3 it non-racial 1n ohmoter. While a9 e fKof ;
: i ) - P ' natives is in the habit of carrying arms
of the nature specified as a matter of
; 1 wowld point out that the'Ordina_hee N | v
. | daily practice. 1 also note that you

as passed as 10!1F‘ ago as 1903 in the early |
regard it as necessary g the Breservatiol

of peace and good order and l:.realise

that natives as well as non-natives are
S
protected by this measure of ::én.tr

native amms.




the pzéotice of carrying arms will gmdually
4 hsnppg.r and the repeal of the Ordmnnoe

: Will in time become posslble without diffie 1ty.
S

12. thp&nz.l:ﬂ Brending of Stock
Ordinance.

In its present form the Urdinance

2 .,;Lpr‘!)vidqs_t‘ha)ﬁ no native may mark any stock

-"‘f-‘ith 8 c‘li_sti.nctive uwark similar to any

‘brand rsgjistere;i by a non-native.

I note .ﬁpr opinion that there is no reason

why.a x;gti-ve who desires to brand his stock

b denna. not be pernitted to do so, although

' it is u-nliiely }imt there will be many
,applic&t'ions for brands. I consider,nevertheless
that it would be desirable that the Ordinance
shioald be amended so as to make it non-
ra&ial in ogamcter. and I should be glad

3

1f this could be done.

13. ansnangﬁ_ﬂgajslsu;lﬂﬁQ Ihz

At present there is & higher
scale of imprisonmmt,v in default of
payment of a fine, for a native than
for a non-native. 'I note that yo u
regard this differentiation as
indefensible, but that in your opinion
the scale is in prectice interpreted in
a just spirit. You suggest, therefore,
that amendment should be made, but
that it should wait till other emendments
are found necessary. I agree that

Aed
amendment is desirable, bty I should

prefer that the moery—amendmn‘t
should be made at once.
v
(2) BSectiop 135.
I sgree to the retention of

the existing provision which limits to

'Europoan police officers }Z power of

searching non-native premises for & =

women or girl u'ni"ufully detained for

immorel purposes.




1 welcome your sugzestion that

‘t.hin section should be deleted from the Code.

14. <. < It would be convenient if

your replies én the various points deslt
X L

with in the preceding paragraphywere made
in separate despatches.

16. ! »ﬁe present review of the position

should not necessarily be regarded as final as
‘Points-may be brought to light from time to time in

. regard ta which there may be ground for sugresting

fis :

ndments to existing laws.
16’ : I would sugpest that you
uld keep all the other East African Governments

nformed of the changes actuaily made in Kenya

iﬂll&tion “in this comexion in order that they

=

congider whether there is anything parallel

3% A
n the legislation of u\% Dependencies

;;*' ch should similarly be amended. » i

254

for six days a quarter.

I tuke it that the principles stated in

paragraphe 3 and 4 of the Attorney-Ceneral's Memorandum

are acceptable, The object is Lo ensure that "the

additional bgg;FE and tne exceptional safeguerds" do not

in fuct leal to discrimination eyge nst tue natives,
i et A [

Y/ S N

Chupter 127, The Namtive llegistration Ordinance.

Chapter ﬁgl,' Emplo,ment of “Tatives Ordinance.

ordinunce Ho.5 _ The ilesident. lNative

“labourers Ordinamce.
legpnteh denling with these Qrdinanees hias now been
receivel by air mail, und it is not necessary to comment
on tuem nere. Tn awliition to the speeifie points raised

in the amending [ffu,.‘ , it will also be ronsidered
vhetuer uny wieniment of other purts of the ordinances

is Jlesirnble.

Colleclive Tunishment Ordinanne

This hus been revised since tae publication of
tue Memorunduwu, @nd no comnent is required here.

Chapter 114, iouds 4n

egerves Ordinancg

Section % of this Ordinance provides that a
Governor mey require chiefs,etec. to mark boundaries of
their jurisdiction. Seﬁliﬂﬂ 4 lays down & penalty of
£75 for failure to carry out orders under the previous

section. Seetion 5 provides that

(1) For the purphse of carrying ouf an ordér under
Section 3, or

i . i
(2) For the construction of a road or bridge, as agreed
with Covernment /

Chiefs may require §ll able-bodied men to work unpaid

Section 6 lays down penalties




@ for refusing to Work, tlhgssto be in &ccordance with native

law and eustom,

or a fine up to 30/- or imprisonment up to

one month. Persons under contract for service outglide the

reserve are exempted.

On thie Ordinance it may be xemark..m—
(1) That its contents do not seem

to be cover
short title;

(V]

That it dms not been used .81 any rate so far as forced
labour 1s concerned ,for 33 1@ years,

T feel sure that {t %11l not be desired to

retain Sections 5 ani 6. There is ample H(to call out
et BOY unpaid forced 1o

bour that may be regq uired up to gix
%
’JN M"“J & days a quarter for the making of roads under Ssetion 8(h)

of the Native Authority Ordinanec

w . T can believe that 1t may be necassary to
& ot m[a-

2 J”ﬂ retain the provisions of Sections 3 and ‘4 (thoygh the penalt

of £75 seems high). One would have thought, hiowever, that

their object ocould have been better achieved by addiitions to

Sections 8 and 1% of the Native Authority Ordinance.

I would suggest that the Governor might be
requested to arrangs for the repeal of the Ordinance
>( ‘amendments being made 1f necessary in the Native Authority,,,
Ordinance to cover Sections 3 and 4 with & modified penalty.

Chapter 129, Native Authority Ordinance,

i (1) Section 8. (h) ang (n) raiate to forped
: labour.. -« . :

A qaparme despateh hag rer\-smlny been sent’
foﬁ@moverin& this péint, *
In

N\ “
(2) /paragraph 11 of nis Hemorandum, the Attorne,
General refers to two further points o this Ordinanco_
\
(_a) s.euon 8(.) gives & iewdman Dower to uin- ordorl

rugulating ‘the moum-nh of mtivu M ‘the jurinnxt




of one Hea.dmnn to that of another. In parsgraph 11 of the

covering deapatch the 0.4, G, explains convimeingly thet

tbia section 1s. necessury in the interests of peace apd ©ood |

order, ksays "there have bsen freq juent instances of
serioug- friction where there has been u.-:r'axulats:; infiltra-
tion by the natives of one clan or Lriue on the md avsr
which another elan or triue has the customery r'ights 0f
occupation". (an instance of such movement is that of the
Kikuyu into the Masai Reserve, )

((r) Section 11, as amended by Ordinance 16/28.°
Whenever.va District Officer finds that “any‘member of a tribe
or community, for the occupation of which land has bBeen
reserved is cultivating or occupying any land outside the

lands so reserved otherwise than by virtue of a yalid con-

tract or other lawful aut'nor!tv")ke& may order him to

remove on to the land reserved for his tribe, T think that
in this form the section is harmless. The words underlined
were only added in 1928, end before 1928 1t would not have
been harmless.

Chapter 63, Vagrsncy Ordinance.

By Section 11 a Magistrate may order & native -~

fovebinn

vu,‘raritl to the area reserved for the use of hig tribe. I
866 no unfair discriminatiog in this.
Chapter 82, Townships Ordimence. "L‘. G var

(N-h i“’“’u g_ Aaftansd ia ‘was O e :JL.
< £ c*‘m _‘_Pa_,_.h,g ﬂuu fb{’h«.‘fv\p u..’(




Chapter 138, Native Passes Ordinance.

The Ordinance provides ihat the Governor-in-
Council may maie rules for controlling the movements of

&
natives travelling into, out of, or within,the limitai: = of

the Colony. Until a few yeurs eyo rules existed under this

Ordinance to the effect that all natives not in the . empl 1t

lagymsnt

of Government or a Furopean employer must obtain.& pass from a

District Commissioner if they croesed the boundary of their

district. ‘Phese rules have now been repealed 1

s but rules gtill
axist under the Ordinance:-
(1) Providing thet (with certain exceptions) no native shall

~{et OP*

leave the Colony without a puss from a ct Officer:

Dists
(2)  Restricting the entry of natives irhtne Tane Fiver
district.

(3) Providing that no native of the following tribes may leavd
his reserve without & pass from a District Officer, who may
refuse one without semaess vFapen given -

Masai;

Lumbwa, Buret and Sotik;

Nandi;

Kemasla, Flgeyo and Uasin Gishu Masd .

No fee is payable for these passes. .

These passes are entirely independent of the

Kipande system (under the Nﬁtive tegistration Ordinance). Tt
i et

will be observed -that they are only required from certain
pustarél %ribss. The 0.:.C. says that rules have been found

necesstéry-to check the proclivities of these pdople 'in the
matter of stock theft, and that thgir sxistence ie appreciated

by the Elders of the tribes. The rules under ‘1) and (2)




L
3

necessary. It is to Le noted that the rules were mostly
made many years ago. They wer: duated 1906, 1907, 1.14

19909, 1913, 1913, 1,14 and 19235, ur.

s the Provinciel

Commissioner of Massi wus usied sneu ns called the other

day whether much usge wus uwie of these rules; and

monecerned they were

that so far os tpre Yfesai w

practically

& deed latler, but he helieved that they had

been of use the Lumbwa area recently 1in breventing stock

theft.

T would sugiest that the iovernor bs informed
that the Secretery of State considers that the rules
under (3) above are open to some objection on principle.

ail
and enquire whetner it would be possible to repeay, or

s
at any rate, some of them. The Secretary of State might
uslk that no furtuer rules should ve made without reference

te him.

Ve (o2 Qo (Tt omieiptihic )
Oonnce o

L onls be ok &

c -W Jtpml\s/h"s/ Gt |

— il W

{ ot




Chapter 77, Colliective "unishment Ordinance.

Already dealt with - se& page 1 above.

Chapter 79, Stock and Produce Theft Ordinance.

Sir Josp’h Byrne is under an obligation to
look into this Ordinence, and lest the Secretary 9f State have

his views regarding the amendment of it. If nothing is heard
within the next few montus nc¢ will be reminded, and the
necessary notes have ulready been made on the papers
(160,5/30 &nd 15964/3%,. In the circumstances, no action
seems required on thls file.

Chapter 127, The l!lutive Arms Ordinance,

The Ordinance mt it necessary for a native
to obtedn a permit from the District Officer or from his
employer if he wants to carry arms outside his reserve. By

anamen:'ling -rdinance of 1077 employers must oitain written

authority fr

the 'istriect Offirer to ;;ive permits. There
was cons'derable dliscussion regarding this qh‘nanuﬁdf (see
15924/245), but the principle underlying tue main Ordinance
does not appear to have been considered. The uttached note,

p ut up by the Library, shows that there is nothing corres-

pondiné?the Ordinance in Uganda or Tanganyika, end I am a - ™
little doubtful whether it is right that it should continue
in Kenya. On the one hand} it may be said that the Ordinance

- definite;y“involveé digeriminetion. On the other, that its
oontinﬁance is necessary for the kneping of order. I beliqve,
as a matgé; of fact, that the Qrdinanée is not veryAmueh used,f
and that in practice it is not resented by the natives.

I am sure that its repeal would have a bad effect on the

political atmosphere iﬂ\Kenya‘ Unlike most of the discrimi




Chapter 159, Branding of Steck_Ordinance.

This provldes that any non-native mey register an
particulur brand for his cattle. No native is, however,
allowed to mark any stock with & distinctive mark simil&% to
any reﬂis;ered brand under penalty of imprisonment up to
six months, snd confisecation of his stock (Sect!bn 23). He

v o pneds

may, however, mark his stock so long as )@‘ls not similar to
any registered brand, and includes neither letters nor
figures (Section 22). The branding of stock is not compul-
sory, and the 0.4.7. says that he sees no reason why a
native who desires to urand nis stock snould not be permitted
to do so, ulthoﬁgh he thinks that it is unlikely that there
would be muny applications for brands.

? Sugcest that the Ordinance should be amended
80 as to meke it non-racisl in character.(Sections which
would require smendment are S .ctions 5, 22 and 23).

The lMethyluted Spirits Ordinunce.

Pronibits the issue of & licence to a native to
keep for sale or to sell methylated spirits. This, like
the Liquor Ordinance, is for the natives own protection and
appears reasonable.

Detention Camps vrdinance

Has been rec%ntly reviewed. Naturally, it

applies only to natives and not to Europesns. T do not think

this need be regarded as unfeir discrimination.

'Purning now to the matters dealt with’

in paregraphs 13% -oi L§ of the Lttorney-Genera.l's memornnd m

and ‘paragrapm 23 e 27 of the covering despatch:~

Memorandum -<‘
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Mgggggnﬂumf paragraph 13, Desp.paragraph 23,

It seems reasonable that subordinate rourts

should have & wider sphere of jur'sdiction over natives.
The diffuren-e in the ration scales of prisoners also

seems reasonable,

7

{femorandum, peragraph 14, ‘espateh 24, 29 andi26.
These deal with the Penal Code. The revision

of the newly enacted Co:le hus to be considered at a
conference to be held before the end of 1932, The despatch
sent to Kenya es to tunis conference (No.b on 16191/%0
would, however, Lurdly huve urrived before this despatch
wa8 sent, und the Covernor might huve nodified his sugiges-
tions hal he considered it.

tie considers that the differentiation in the
scale of imprisonment in lieu of & fine is indefensible,

although T should have thought that there was some reason

for differ=sntintion. This seems one of the matters which

? F it e
c¢ould well be discus:ed at the conference. :d» i “

other parts of Eust ufr1n;F Although the prineiple does
not uppear to have been considered here since 1912, 7T fge}
sure that it would not be desired to  etuin this section,
and the Secretary of State may clearly agree with the
0.4.,08., who Euggeste its abo}lition from the Cod;ﬁ C’L;

as
desputchyrecording the result of the only recent prosecutip~

wes that regarding the jury system, which has already been

sen mu authority (papers in oixcul&tion)

1 =ee nothing nnobJactiunable in the provision

t

that search of non-native premises must be done by a

Buropesn Police Officer. « f'



epartument

their merits wighout rerer-

stion elsewhere in

lation withaut

longe u8 the natives ure in the pusition of

wards ol His Muajesty's sovermment some liscriminatory

legislation is inevitable,.

{a In sovme ceses they are placed in a privileged

pogition - and Buch legislation is clearly not contrary

the 8pirit of the Memorandum on Neative Policy.

(b) In uther cases discriminatory legislation
may be necessary in the interests of the natives

themselves so long as they are in a position of tutelage.

slation i8 not contrary to the spirit of
the Memorandum.
IXT.
1
In .other words liseriminatcry legislation

is not necessarily of itself contrary to the Memorandum

and nesd only be cbjected to if repressive and

unreag@dnsnle in nature : or ds ¢ ttorney Cenersl puts 1ty
it is proper to pass leglsluLiuL\:uﬂIerriug privileges or
imposing safeguards for the benefit of the natives but no
diseriminatory legislation which is not justified

by the needs. of the native community.




Iv.

Applying these principles it seems clear

hat the legislation in paragraphs 6 to 8 of the Attorney

General’s memorandum corre

and (b)

above and need not be iiscussed

» €xcept possibly the

Sugar Ordinarce (2ap.134), as to which sce below.

It would ulso seem reasonavle to place in Lhe

Sume cutegory: -

iriinance (furopean

Cap.62. Immigration Restriction

depousit ::rester)

v.

We can leave vul of Jiscusaion here legislation

which is receiving special consideration elsewhere, viz

Cap.l27. (e) Native Registration
Cep.13g, (b) Imployment or L_tives..
Ordinance No.5 1924 (¢) Resident Native Luvourers..
Ccap.82. (i) Townships.
Ordinance 19 or 1928 (e) Municipalities.v
Ordinance 21 of 1928. (f) District Zouncils?
Cap.77 (g) Collective Punishment v
Cap.79. (h) Stock and Produce Thert.d
Cap.134. (1) Vugar.v
The position inlregnrd to eaen of these is,

briefly:-

tment,

Under separate consideration in Bepa
¢

Amendmente as recently approved by Jecretary

of State now being adbmittedln: wegislative
Council,

(¢) Amendment .is in abeyance, at request of
Kpnya‘dovernment.

NOTE: Dr. Shiels' Committee 15 concerning itself with

both (b) and (c).

(d)




(a) ; Regtriction on mov%ﬁnt of natjvea

® (e) 3 ig. being considg‘z"‘ft'ad?ﬂn conneetion
(£) ) with the new '!'ov‘vrisf.lps Ordinance.
(g) 'I‘r;e.

Ordinance has been revised sinee the issu

ol the Native Folicy

Memorandum, and

Secretary of Citate has agreed to the

continuance of coliective punishment,,

temporary measure: a further despatch on

the subject is now in,

(h) 1 report is awaited from the
(X.17165/31.) (1)

overnor,

At the interview of the enye natives with

the Jjecret.ry of ‘tLate Jumes Mutua vojected

to this urdinance: the mutter is Leing taken

up in the despatch which ig being 3:nt

to the Governor on the appropriate il

icterview,

This leaves the followirg matters for 4iscus

S10n (=

/
Cap.63 ! The Governor regards the power to return a
Vagrancy. : 5
. vagrant to his reserve as beneficisl and
We see no uniair discrimination in this.
Cap.ll4 The Governor proposes to rotain the

Roads in Nutive Reserves. [
provisiohs, but we thinik that the sections

reluting to roads should be now repealed
und thut it should pe suggested to the
Governor thet those relating  to boundaries
should ve transferred to the Nuiive
Authority Urdinance with 8 modified
pendlty.

Gap.129 . (1) sections 8 (n) end (n) provide for the

ﬂg’tive duthority. v “"traditional" unpaid labour of 6 days' a

y
quarter and for paid labour for porterage




Cap.138
Native Passes. J

i

o

of Government servants and stores. Th

principle of these provisions is recognised
by the Forced ‘lLabour Convention and the
Governor suggests that no change be made.

We agree,

A separate despatch has peen recsntly sent
to Governor ebout orced labour, to which
reference cen ve made.

{i1) Sections 8 (J) and 1l as amended,
reguleting the movement of natlves from
jurisdietion of one headman to another, and
providing thet a natlve occupying without
authority land outside a reserve mey be
ordered back to the reserve, are held to

be unobjectionable. We agree.

These passes are independent of registration
(kipande) system and are required from
certain pastoral tribes only. According

to the Governor, this is not a disability

on all natives, but & special safeguard in

certain cases to prevent stock theft. The
Covernor suggests that the elders appreciate

them and h‘ has had no complaint of

hardship in connection with the rules. It
mey be that other nativ;s as well as
non-natives benefit, Qut it is & doﬁbtrul
case én the information s}ailniip 80 far
a8 congerns passes for natives of certain

; Coda norarvsd.
ruonk to leave Wwewmk / We suggest that

~ Governor should be esked for s more detal

réport on the extent to which the rules




Cap.4 4
Applicatiun of Indian Acte
| to Natives.

Ordinance 21 1925
Methylated Spirits.V

»

Ord inance 25 1925.
Detention Camps.

| €ap.75 Railway materials
Protection.

their continuance, espeeially those whigh
provide for passes for natives wishing t5
leave certain reserves, as Secretary of
State is doubtful on present informution
whether their retention is justifiable -
and enquire whether the matter gould not be
referred to the Native Councils e6ncerned
for discussion in first instance.
In one respect i.e. gaining title by

ok iveg
undisturbed possasaion,zare in a less favour=-
able position than others, but & non-racial
Ordinance is being prepared which will remove
this discrimination. This should Le noted;
and there would be no objection
to referring to the confidential despatch
of 30th April about land for natives in
this connection?
Under this Ordinance no netive may have s
licence to sell or keep such spirit for
sale. Ve agree that this is a protection
to the natives and should be retained.
Detention Camps save from prison contact

natives guilty of offences involving no

moral turpitude. We agree that this

bordinanoe should be retained.

The Governor proposes that <the Ordinsnce’

should be made non-facigl by substituting
"unauthorised person" for "native". This

would be & *eoidcl 1mpragqnont; but is the




it" a happy hunting-ground for metal and
other perquisites. We suggest that enquiry .
be made whether recourse to this Ordinance
has been made frequently or st all in
recent yesrs and whether it could not in
present circumstences be repsaled.

Cap.137 Native Arms, The Covernor wishes to retain it for the
preservetion of peace and good order
Governor argues that no other community
mekes & practice of carrying arms of the
nature speciried i.e. spears, swords,simis,
rungus, bowa and arrows, clubs and such
other weapons as gazetted from time to
time. This is perhaps a doubtful case -

see fuller note in Mr, RKastwood's

memorandum . tabbed q. But nautives as well
a8 non-nutives are protected by this
sontrol over native arms, aad on the
whole we think the Ordinance might be
retained.

Ccap.159 Branding of Stocki/ The Governor proposes to remove the
disability and we agree thaet the Ordinance
should be amended 8o as to remove the

-exlsting discriminaéion.
VII.

A8 regards the Administration of Juatioet-

. @ap.5. Courts. J ) Subordinate Courts have & wider Ciwil
“ Jurisdiction as regards natives. The Governar
regardl this as benovolent and
unob}fptionabh\\ld tgru. v
‘' The uoﬁm&r rnm&a’ the oxiatin; raoia :‘

dise Mnat;\qn in these oaus as reasonab




and to the advantege of the native

certain respects. Ve agree.
VIII.
A8 regards the Criminal law;-

(A) Penal Code. J The Governor regards this differentiation

Seotion 28. 4 as indefensible, but he says that in practice
Higher scale of imprison- ;
ment in default of
payment of fine.

scale is interpreted in a Jjust spirit and

he Buggéste that amendment should await furth
amending legislation when found necessary.
We agree thet amendment is necessary, but

it seems undesirable to leave this
digerimination on the Statute Book and

we should prefer that Governor be msked to
make the necessary amendment now.

Sgction 135. 4 Governor cannot advise that search of

Search of non-native
premises by European ‘uropean premises for a woman or girl

Police Qfficer only.
believed to be unlawfully detuined should

be undertaken by native or Aisiatic Police
or even search of Asiatic premises by
Asiatic Polige. e agree that the.
existing provision should be retained.

Section 3;4‘) E‘h% Governor proposes the deletion of this
Relationa between

¥hite women and native "section. We agree.
m“n‘. ’ -

(3) Criminal Procedure Gode. | The new code gets rid of the two ohiof %




®

(1) Seetions 7,10 snd 1l.

Natives gan be dealt with

gummarily by & subordinate
court for eny offence other
than treason, murder,
menslaughter and rape.

(ii) Ssctions 42 aud 43.
Proviaions as t0 security
for good behaviour from
vagrants,suspected persons
and habitual offenders do
not apply to Furopeans in

. caBes where they may be dealt

with under the Vagrancy
Ordinance. »

(iii) Sections 205 to 212.

give Europeans right of
trial by jury. No similar
right given to any other
section of the community.

7.

J A
?he cost of bringing all such cases to the i

Supreme Court would in the Governbr's
opinicn be prohibitive and in the circumstance
The CGovernor'sg farther

o

contention that us[possible natives

unjustifiables

should be tried for criminal offences by
the Administrative Officers "who understand
their customs and their mentality"’

will not commend itself to our Legal
Advisers; but it 1s unnecessary t0 g0 into
that here - there will pe full opportunity
for that on the "Bentley case” file.

We agree EPAt the sectionsshould be retained.

The Governor makes no comment.
Tnis does not appear to be of material

importance and might be left?2

The Governor makes no comment. The question‘

of extending trisl by Jjury to Indians

has been for yearé a troublesome one involving

‘political and other difficulties. It% has

peen shelved, and we are now waiting at

any rate for the outedme of the Parliamentary

Committee on the wider &uestioﬂ of & eommon 3
elegtoral roll. The idea of trial by
jury for WM‘};&Q not hitherto beén

There i

7

broﬁghm?uiltdr consideration.
admittedly dis ¢4 on




Indisn. It

thing is done,

ury.
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There appear to be no restrictions on the

carrying of arms in either territory apart frem the
possession of a licence issued under the authority
of the Arms and Ammunition Ordinance (!;ngnmka
Cap.101 Revieed Edition, Uganda No,14 of 1928) and
" in accordance with Rules issued thereunder .
In both territories Arms licences may be issued y
t0 natives for shot guns and ammunition for shot 3
| guns, but ne arms 1ioanoubmv be issusd to a native
for any firearm other than a shot gun without ‘the
| sanction of the Govermer. This restriction does

, not apply in the case of non-nmatives.
Application for an ml 1icence may be refused
to both mti.n and un-* ve without auinu‘ a




46 " |provision for appeal in either territory in

|the oase of natives.
The fee payable by & non-native for an '

arms licence in Tanganyika Territory is 6/-
renéwablie anmually. The fee payabls by &
native for an arms licenceé in respect of e
smocth bore mugzle loading musket is 1/~ per
srmum .

; In Ugands the fee is 6/- in the case of

non-natives and 4/= for natives

NI A
757
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GOVERNMENT Mousg,
NairosI,
KENYA.

/l.ﬁ( MM‘ 1951. "'

KENYA. 3
'No".%ﬁgv CONFIDENTIAL 2
REOE|VED

7 APR 1931
QOL.OFFICE]

Ily Lord,

I bave the honour to refer to Your
Lordship's telegram Lo. 295 (cox‘fudentlal) of the
27th liovelber last and to transmit for Your Lordship's v;
information & copy of & wenorandun which was preua.red 1
Ly the Atiorney-Gederal on the S5th June last setting
forth in deteil the itews Qi‘ JKenyea legislation which
night cu_:‘.cei\.rauly"-'tie he'ld to e affected by the
Meworendws on lenive Policy in Hest Africa.

2 In view or tic teins of Jelregraph &
ol the Memorandum it is esswued thal the legislation
deteiled in paragraphs € and 8 of Mr. }dacGregor's
memoiendwi do not call for any smendment in vlew of th

. fact thet they contein provisions which are deflnﬂtely
benevolent to the native population in that they, eithes
confer special protcction or& concede speciel exemptiqm'l
or privileges. i

o ) I will now pass to observations oift

the other measures to which the Attornay—(}e ‘eral m‘

‘drawn atténtion.

‘I‘HE RIGHT HONOURABLE
PASSFIELD, P.C.
CRETARY gg STA’IE !




Chapter 127. The Native Registretion Ordiﬁance.
Chapter 129

) . %ﬁg g%gloygenf'of atives Ordinance.
Uragnance To.b o € Resident Netive
ourers Ordinance.

These Ordinances are now in process of
amendment and in this connection I would refer to the
correspondence ending with Your Lordship’s despatch
No. 750 of the 2bth September last, to which I hope to
send a reply at an esrly date. In the circumstances,

T will not deal further with these Ordinances in this
despatch.

5. Similerly, the Collective Punishment
Ordinance has recently been amended with Your Lordship'j
approval and copies of the new Ordinance have just beeﬁ.

transmitted.

8. Chapter 114. Roads in Native Reserves Ordinance.i

In my opinion the provisions of this

Ordinance are unobjectionable. It is desirable that
the boundaries of Native Reserves and of native
locations shguld be clearly demarcated in the interests
of the people themselves in order to eliminate as far )
as practicable the possibility of any disputes, and it
will be observed that section 5, which relates -to roads,
only becomes operative when a specified agreement has -
been entered into with the Government. While it is
the case that tlere are no such agreements in force at
the present time, it would I think be a mistake to ;
repeal the Ordinance, for it might be found useful as
the development of the Native Reserves progresses, ipd
no agreement under this Ordinance would in the ordlnqry
course be made without a prior discu551on with the ‘;

Local Netive Council concerned under section 24 (1)(& :
v (v) of the Native Authority Ordinance (Chaptea;;29 a
amended by the Operation Ordinance'1926).




10. The Townships Ordinance - Chapter 82.

“collection in these areas of the worst class of idle

7. Chapter 129. The llative Authority Ord;ggggg.

The only provisions in this Ordinance |
which might be held to be in conflict with the
memorandum are those of section 8 (h) and (n), but
as requirements of this nature have been recognised
ss proper by the recent Convention on Fofced Labour

I do not propose any amendmenﬁév

8. I see no reagon to recommend eny 4
alteration of the laws referred to in paragraph 11 of |

1r. MacGregor's mer.orandum.

9. The Vag%ancy;Ordinance. Chapter 63.

An ordcr for the return of a native

vagrent to the area reserved for the use of his tribe

E

is wade for the native's own benefit and protection,
in order thet he may find hinself in an area and in
circumstances in which the ordinary necessities of life
are available to him. It is the neerest equivalent to
the action taken in the case of other vagrants, namely,
their repatriation to their country of origin in order :

that they may join their relatives and friends.

The Rules which restrict the freedom
of movement of natives in townships are as neceééiry to
the protection of respectable natives as they are to

that of other communities. Unrestricted movement of

i

natives into and within townships leads to the

=

disorderly and ﬂrlmlnal natives. Such a class makes
its living either by begging or by stealing. In the -
former case they impose themselves upon the hospitalifj
of those m

ersfof their tribe who are in employment,




" Government has set aside large areas of land for the

use and benefit of the native tribes of the Colony, it
is only proper that the townships, which were primarily |
established for occupation by non—nativés, should be :
reserved for those who should properly reside there,

and that the residence therein of natives should be
confined ss far as possivle o those whose employment

or legitimate business rcquifés then so to reside.

11. ‘“he lative Authority Ordimsnce. Chapter 129

The wovement of natives

frouw the jurisdiction of one headman to that of another
is a matter which lias to be carefully regulated in the

interests of peace and good order and in the maintenance
of tribel authority. There have been frequent instan- |

ces of serious friction where there has been unregulate

infiltration by the natives of one clan or tribe on the

land over which another clan or tribe has the customary
rights of occupation, such infiltration is usually
followed by & concerted attempt by the interlopers to
defy the authority of the local native suthorities,

and to demand a separate headman of their own.

Section 11. The removal of natives who are
unlawfully occupying Crown land outside their ngerve
to the land which has been reserved for the use of
their tribe is a normel administrative method pf
dealing witl unéuthorised .trespass.

12. The Native Passes Ordinance. Chapter 138.

Rules under the Petive Passes
Orainance, Cap. 188, will be found on page 1197 of
Vol. II of the Orderg,\Proclamations, Rules and
Regulatlons i
It w111 hg observed that the tribes to: whloh the
‘Rules have beenvapplied are all pastoral trlbes, ag@ :

the rules have been found necesaary to+ cheek ths'
p,;!oolivitiés of these peeple 1n ;




theft. ]
by the elders of the trlbﬁi and T have received no

complaints of hardship'in this gonnection..

15. ‘The Local Govexnment (Munﬂ:inalltles) Ordlnanca,"

The Municipal by-laws regulating the use
of streets and other publlc places by natives, especlal
ly at night, and for the issue of res%ﬂential passes to
natives who are not in employment but nevertheless
desire for some given reason to reside within the ;
Municipality are essential to the“preservation of ordéf?
and for minimising crime as far as possible in a
conmunity where natives, some of eriminal tendencies
and others eesily led, are subjected to the temptationqﬂ
of & large Kuropean town containing in -addition’a

considerable Asiatic population.

14. Chepter IV. Application to Netives of Indian
Acts Oralnancg. )

This Ordinance has one omission thch nay
be held to leave natives in a less favouréble position:
than non-natives. This omission lies in the fact that
the Indien Limitation end Prescription Act has not been |
applied to netives and a native therefore could not in.
law, as others can, claim title to land by undisturbed
possession for 10 yearé.

The Attorney-General is preparing & Limitation and
Prescription.okdinance which will be non-racial in i&s
application and will therefore remove this

discrimination.

15. Chapter 62. Immigration Restriction Ordinance.
= = s e

\ fo 3
For the reasons set out in Nr. MacGregor'
nem01andum there would appear to be no need to amend

this Ordinance.

16+ Chepter 7.




by thc elders of the tribés and I have received o

Avgggp;aints of hardshipin thigngognection..

Q!\(;f“"'ﬂﬂ-ﬂ 15. ‘The Local Govexnment gyuni115£litiesj Ordinance,

/ The llunicipal by-laws regulating the use
/ )

f streets and other public places by natives, especialq
ly at night, and for the issue of resldential passes to
natives who are not in employment but nevertheless
desire for some glven reason to reside within the
Municipality are essential to the‘preservation of order
and for minimising crime as far as possible in a
conmunity where natives, some of criminal tendencies
and others easily led, are subjected to the temptations
of a large European town containing in addition 'a
considerable Asiatic population.

14. Chapter IV. Application to llatives of Indian
Acts Ordinancq.

This Ordinance has one omission which may
be leld to leave natives in a less favourable position
then non-natives. This omission lies in the fact that
the Indisn Limitation and Prescription Act has not been

applied to natives and a native therefore could not in

law, as others can, claim title to land by undisturbed
possession for 10 yearé.

The Attorney-General is preparing & Limitation and
Prescription Ordinance whicﬁ‘will be non-racial in its
application and wiil therefore remove this
discrimination.

‘

15. Chapter 62. Imigretion Restrietion Ordinance. |

For the reasons set out in Mr. MacGregor's |
remorvandum there would appear to be no need to amend

%

this Ordinance.

16, . Chepter 75i’
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following argas :=-

“Dlstrict.
hyanza Province'.

T_here would not seem to be any good reason why -
persons other than natives should mot be liable to the
penalties provided by this Ordinance for unauthorised
possession of railway materlal and I should propose
that this Ordinsnce be amended by deleting section 2
and by deleting the word "native" in section 4 and
substituting the words *unauthorised person".

17. Chapter 77. Collective Punishment Oréiquce.

This Ordinance has been the subject of 1
correspondence with Your Lordship ending with Kenya (Conf
despateh No. 3 of the 12th January, 1951, and T do not
propose to refer to it further in this despatchle E

18. Chepter 79. _Stock & Produce Theft OrdiqgggiéL

Your Lordship has already advised me
demi-officislly that you intend to discuss the emendment|
of this Ordinance with Sir Joseph Byrne.

19. Chapter 137. Native Arms Ordinance.

I think that Your Lordship will sgree
with me that the provisions of this Ordinance”&fe not
only entirely unobjectionable but necessary to the
preservation o@ pesce and good order.  As Your Lordshii:
doubtless appreciates no commnity other than natlvﬁi§
in the habit of cerrying srms of the nature specified
as & matter of daily practice. "

20. Chapter 159, Branding of Stock. ,
In mny opinion this Orﬂinanua is anpn?




should not be permitted to do so. In view of the -

therefore why & native who-desires to brand his' stock

frequency of transfer of livestock amoné natives in
connection with marriage payments and othér social
customs it is unlikely that there would be meny, if any,|

appliocstions by natives for B@ands.

21. Ordinance lio. 21 of 13% ethylated Spirits
T'ainance.

This Ordinance prohibits the issue of &

licence to @ native to keep for seale or to sell meth}'lc
ed spirits. Like the provisions of the Liquor Ordim
this provision is for the native's own protection and °
keep temptation out of his way, in view of the fact
thaet there is believed to be considerable consumpiion
of methyleted spirits by low-class natives, and it is
most undesirable that this habit should be allowed to
spread among the native population if it can be
prevented.

22. Ordinance No. 20 of 1925.

The Detention Cemps Ordinance, 1925. The

whole object of this Ordinance is to protect natives
who have been convicted of an offence not involving :
moral turpitude from being thrust among definitely
criminal natives in a common prison, and is therefore
entirely benevo%ent both in its intention and in its’
operation. - ) -‘% 1
28, ~ As vegards t_hq natters veferréd to in 3
paragraph 15 of Mr. -)ﬁacGregér's. nelmorendun, th;p'ew\
mentioned are in mf opgnion e;zzigv»:ly ‘i;emvo?ésn’t and "Y,‘
unobjectionable. By conferring apon subor&mtc' €0
a wider serre of junsdiction in the case of uﬁm

the latter are definitely ensbiled to save




{ \\M lis

No.l e rw/h
|
9/1\ {.Mc'k :
hi,(,__ Q/j L,ig

mininise the cost to a judgment debtor where pEyment
hes 4o be made for his subsistence and eventualiy
recovered from him,

24. I am of opinion that the differentiation in
the scale of iuprisonment which may be imposed in default |

of payment of a fine by a native is Indefensible,

particularly in view of the fact thﬁi the scale provided
under the Deliention Cemps Ordinance (Amcndment) Oldlnance,
1926 is practically the same as that preseribed for non~ |
natives under Lhe Penal Code. :
In vractice, however, lic;istrates and the Supreme Court?
interpret the scale in a just spirit, and T therefore 1
suggest to Y_our Lordship that the matter is not one of
sufficient PL&CI'C&I importance to justify a special i
amending Bill, and that meanwhile this amendment be noted
for incorporation with others when amending legislation
is found necessary.
25. The provisions of section 147 not only
contain & recial discrimination but. in my opinion, cast a
quite undeserved stigma on the white women of Kenya., :
The result of the only reccnt prosecution brought under
this section was conveyed to Your Lordship in ny
despatch Kenya 0.92 dated the 11th Februery, 1951. T
an advised that it will invariably prove diffienlt to
get a jury to couvict a white woman of an .offence against
this sect1on, for in most cases the only evidenoe
availaulu will be that of natlves, and .I should nreferé‘A‘
to see the section deleted from the Penal Code.
26. As regards section 185, T should not be ,
prepared td edvise, that search of Duropean premises
should be undertaken by Native or Asiatic Police. At
first sigh% 1k wbul& appear-that a search of A‘"aj&g?}
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premises might reasonably be éonduéﬁed by lsiatic'?oiic
but I think that the Asiabic community would as a genes

rule have more confidence in Eurcpean Police for such a
purﬁose; vere 1t otherwise, sugcestions of bribery,
the "planting" of joods, or other corrupt practices

would frequently Le alleged.

% The provi 10 and 11 of the

Criminsl Procedure Code are ﬁnce sitated ciriefly b&
considerations of finauce, for criminal cases egsinst
natives are far moré numerous than those agasinst the les
nwierous sections of the community and the provision
of the nccessery judicial staff to Dring all native
cases in which severe sentences are possibly involved
before the Supreme Court would be both prohibitive

as rcgards cost and quite unjustifiable in the

circumstances. It is in every way preferable in my

opinion thal nualives should as far as possible be tried

nal offences by administrative officers who

for cr

understand their cusious ond their mentality. g

T have the honour to De,

1y Lord,

Your Lordship's most obedient
- 3

huible servant, '

GOVERNOR'S 'DEPUTY.-- ~
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The Honoumbl e,
i The Colorﬂal Sscretary.

The Note prefaced to ‘the Memorandum of Native _
Folicy in East Africa containe the followlrg paragraphs -

tThe Officers Administering the Governments of
$hese territories havc been asked to take immediate
steps to ensure that the policy in tegard to native
edministration in *hese territories igs brought into
strict conformity, if in eny respect this is not at
present the case, with thet laid down in-the
Memorandum. " ) )

2. I am of course as yet unaware of His BExcellency's
intentions regarding giving early effect to all or any
of the suggestions embodied in the liemorandum but the
following notes indicating raciel discrimination or
differential racicl treatment in the statutelaw of the
Colony may be of use when the Memorandum comes to be

congidered in detail.

3. Paragreph 3 of the Memorandum contazins the
following statements: -

#0n the onk hand, it must be the aim of the

administration of every territory with regard to
_ all the inhabitents, irrespective of race or
. religion, to meintain order, t¢ administer justice

to prosiobe heelth and edontion, to provide
communication and txa and generslly to
the imdustricl and comme development of the
gountry. 1In all tiis renge of work persons of evel
race and of every religion, colonred no less nhi
white, have a right to equel treatmant m accordance
with their severzl needs.” 5
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4. It is T think gsrrdssitle to congrue these
twoe peragrophs asg aning “het rhouh it 4§ proper
to pass legislation, zicn as t.e Lative Tands Trust

Ordinancey; 1930, confarrin: specil privisé&ges on, or

imposing acdditional safc¢;.:rds for tne benefit of the

natives of the Colony, tnere amqulu be no legisic
discriminating against netives unless such L zislation is
Justified by the neads of the netive coumunity

5. That tnis is tue only, or nccessarily the
correct interpretution of thece perz. = phs, or of the
Memorzndum as & wi.le I i no' assert. ThesBe notes are
besed on the assumption ti.t it i5 @t wost not an unreason=-
able construction to pluce cn the len-usge usoCa.

6. Our legisletion contiins a number of measures

which are sclely for thc bencfit o natived.
These are: -

Bhapter 130 - The Credit trade with Notives
Oridinence,

Chapter 131 - The datives' Trust Fund Ordinance,
Chapter 133 - The Nutive Licuor Ordinance,
Chepter 134 - The Su-ar Ordinwncs,

dinance,

Chepter 135 - T

Chepter 136 - The Freservaticn of Netiye Property
’ Ordinance,

Chipter 168 -~ The Nativs Christien Maeriege
inancey

Lands Tru L

i Into thet cetegory mizht fairly be put ‘also the

Liquor Ordinence (Chazpte® 71) which containg a prohibition

g
S

ofithe sale of Aiquor to natives, and the Native Vessels b

Ordinance (Chapter 108) which is ‘dea‘ign‘ed %o put a Q%Sp 10 ¢

kidnepping end slavery. It has been reprgsented thet the %
e " t X i J % o e <™ ~ .



fee for a passengor's menifest in that Ordinance makes
travelling by dhow unduly expensive to natives, &nd tha.

int is at present undcr considerction.

Netive are ziven cortein statutory exemptions or

privileges in the following: -

Chepter 128, Thu Netive Exemption Ordinance, which
provides for exempting native® who have
ettiined a certcin social and educational
stenderd from the requirements of certein
statudbes det ling with natives.

COrdinence No.7 of 1925, Thc Pubdic Trustee's
Ordinincc. (By section 4 the estete of a
native dying within & native reserve or other
crea set apart for natives is exempt).

Ordinence Ne.l3 of 1926. The Estate Duty Ordinance.
(By section 33 estetc dity is not payeble
on the estate of a netive living in a communael
ste.te in a tribe).

Official Gezette of 20th June, 1630. The Benkruptcy
Bill. (By Cleuse 35 priority is conferred
on (d) labourers' wages up to £50, and (e)
ell sums of money deposited by natives with
the Bankrupt for safe custo;"ly, whether the

benkrupt teld himself out as & banksr or not).




L.

9. Chapter 127 - The .ative Registration Urdinance.

Chapter 139 - The Lmployment uf'datives
Ordinunce.

vrdinance (o. 5 of (930 - The Resident Jative
wgborers Urdinance.

“hile in principle legislstion ofjthis
nature is essential for the or.otectiv. of netives whdiseek
employment outside their hecerves, there ere detailed
vrovisions in these Lrdiraaces Lo vwhich exception might
be taken. Kevised Crafts of thuse Urdinances have just
been sent to the wecictsry of Slate end no further action

would secim to be neccesury menciag a reply from him.

10. “he foll.wing C(rdinances, it might be
arpued, oilend sfaiist the ideals set out in parsgraph 12
of the ..emorand:um eslin; -1tk forced lebour -

Chepter 77 - 'he Coiircilve Punishment
trdinance.

‘he oruvisicias ol sectiouns 6, 7, B and
9 of the Ordineice which deal with forced labour sre
repeaied in the 3ill published in the Gazette of 20th
June, 193C.

Chapter 114 - "he hoads in Native heserves
urdinaace.

section & enpovwers f headman or Council
,of elders tu cell out eble bodied men to work for a
period not evceeding six days in each quarters
Chapter ¥29 - .he lative ruthority Ordimence.
The provisions -of section ?fhjvand
(n) end the correshonding provisions of section 24
will require ézaxinaLion. she provigions of sectidn>

8(0) and sections 15, 16’ and“17 would. apoear-to be

permissible undel nersgraph 12 of the .iemorandum.




33 "ng frecdom of movemeht Of patives

throughout the (,'oh’ﬁy 15 sabject to re
following Ordinencés ;
Chapter 63 - .he ‘egrancy Ordine ce.
v osection 1l & '.mgL:;ﬂL‘I'i:r,e';n'aj,' order
g netive vaprent, under nenzity, to return to the
arec roserved Lo1 the oo of his T{rii:oe‘, ol
Chenter uf ihe owughigs U'M'\il,l@ﬂb&.

;T tovnshklns ruleg havesbegn:
made which t o tieedon of moveaent of natiees
in to'ushi :

Chaoter _5F - 1he ‘stive rathority Urdlx.xance.

sy section 8.3) & heudman ey issue

orders r gulat.ay the muvenent of natiyes from the
jurisdiciwo 1 nea’aan to thut of ‘another: by
sectiun 11 an ¢ @ded by trdinance Jo. 15 of 1928 an
elinlalsire 1w v Ileer aey orcel netives occupying
land outside o reserve olhervise tnan by virtue of &
vells coiirer v or other lewful euthority to remove
on to le @ L1 tac reeerve.

thenter 136 - .ne JdEilve Jasc€S Upcdlnance.

P Ordinence w. .+ of 1978 - 1he Loegl (overnment
_{.sulcioglities) Crdinance, 1928.

G Dot T N?L(:» ton 38 (3L) sl (38) empower @

al 'murwri'_nall;,: % meke Bp-li ¢ regudsting the use of ¢

' v streets tuC¢ other »blic deaes ‘;_>;> naives, ent for

refulebing. tae lecu LA t ying of

DESEE

1 Thesfoliovi LT ingnees coatevin
! \
eXPTESE DrovisLong. releting 0 ueblves: 1o

piigetien to detives of Indian
*9to) TN ey 'A,.,‘




I am cdoubtful whether under this
Ordinance & native could claim, &s against a non-

native, title to lend by und.sturbed possession for

=

ten years under the [ndisn Limitstion Lect, 1877.

Chapter 82 - The Immigretion kestgiction
Urdinance.

ﬁ_& &aaount to be dcp;)sitsd by an Asisn
or an fricun is less tﬁan the dérosit required from
a Buropean. The reason is not racial, but is
dictated by the difierence 1a the probable cost of
repatriation.

Chavter 75 - The lieilway wsterials Protection
Ordinance.

uffences under this Urdinance caa be
comnitted by netives only.
Chanter 77 - “he Collective Punishument  Ordinance.
The vrinciple of collective punishment
is confiied to netive comanities. In this connexion

the observetions of thé Sceretery of State in his

confidential ¢esnatch of 15th way, 1930, are of
interest I hope that in a comperatively chort time
it will be founc vpossible, if not to dispense with
it (the COrdinence) entirely, at least th restrict its
use more and more, and Ibshould wish that end to be
> kept in view."
Chapter 79~ ihe Stock end Produce Theft Urdinange.
The imnegition 5f & ninimm fine of °
ten times the value of the stock or nfbduc; stolen is A
oblfﬁdis}ﬁ nly in cuses against natives. . There is : ) :
also provision for Rgvying the fine communally. :

The snendment of the Ordinance is now

under congideration,. . ., "



0D Chapter 137 - tne Natives' Arms Urdinance.
Ta1s prohibits the crrrying of native

arms sxcept uncer

Cnapter 155 - The Yrencing of Stogk Orcinance.

¢ stock vabn a Cis-

A notive aay

tinctive aark provided tuint ueituer letters nor

arcs fora part of sucn mark, anc taat such mark

is Cissiailar to any registered brand.
Orcinance Jo. 21 of 1865 - Tue ;.\at‘x{q"ated
S:icits J.:oinence, 19056

;' Section 4 ¢ iiceace to sell or keep

tor cale methylatec cpirits cronot ve grauted to

&

netive

rdineace fo. ¢5 o1 1920 - Tne Detention Camps
Or inance, 1925

Let-ntion G-ans cre reserved for nmatives.

1s. were remain for consiceration the position
of the native, as compared .ith wembers of other races,
as regarcs the acministration of justice. By Section
20 of tne (oarts Urcinence (Cazpter 5) suvorcinate . J

cowrts aave a vider civil ju.isdiction .here the )-

defen it a nstive tian they aave hen tne defendant :
is & non-native. By Scction Al of the Civil Procedure

e Ordinanmee, 1924 (Ho. 3 of 1924) tue Governor in Council

nzy by motice in the Czuette fiz scales, graguated
) grag
accor&iiy: o race and nationality, of monthly aliowances

- . g E g e .
poyable for the subsistence of jucement dehtore. Litfer-

ential scales are in force, for the obvious'reason
thet it sosts more to feed 2 Furopeen in prison-than el
3 it does to feed a'native. The somles at present in

- T Ay

force are: ~




Swaliills

14, \s regarcs

my remarks to the Penal

L(VBO) and tne Criminal

liv. 11 of 1930) wuiier

August, 1930. As rzgards the lena

i.poses a much nigisr scale of 1up.1isonment for
natives 1in defsult of payment of a fine: Section 139
prov ides 'cna: the searca of nun-native premises must
be done by a Zuropean poirice officer: and.Section
14% constitutes tae offence of connexion between a
white .oman and e native man, toer

ponding offence betwecn 2

or any corresponc.lg offence vy

15. T.e Criainal Procedwe Code gets rid of

the tuvo chiszf racial snomalies in the Criminal Procedure
Ordinance (Ciapter ), taat natives could be vhipped
for any offence, and that no ac.used person bvi a
Zuropean could sive evidence oo vath in ais own defence
It still, contains the follouing racial distinctions.
By Bections 7, 10 and bl a nativ: can be dealt with
summarily by a suborcinate couri for any offence except
treason, murder, mensisuznier aud rape. A subordinate
court cannot pass on an Asiatic a sentence of more than
two years or on a Eurgpean 2 sentence of more than six
months., By Sections 4g and 43 the ﬁ‘rpvi-sicns relating
to security fou good behaviour from vagrants,

suspected persons and aabitual‘offendérs' aré'ngt

applicable to- Europeans vao mey be dezlt vith under
!

the V_ggrancjyn inance (Chapter 63). Seot:




SN0

to 212 give Luropeans tac, right of trial by a

Zuropean jury. Ho similar right is given to any

other section of the commnity.

S.d.  A.L.A. MACCGREGOK,

o

; NegiL.
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GOVERNMENT HOUSE, NN
KENYA,
EAST AFRICA.

Ath December, 1930,

Dear Parkinson,

4 despatch goes by the same mail as this

|
|
I
i :
| o 3 163;)5/55 telegran No. 395 and ending with the Jecretary of State's
| [

letter explaining the circumstances surrounding the tele-
|

graphic correspondence commencing with my Confidential

Gonfidential telegram No. 305 on the subject of the

/‘(Oé

amendments which would be required in existing legislation
to bring it into conformity with the policy laid down in
the Memorandum on Native Policy.

is a good deal of publicity has been given
in the local Press to the matter I should like to explain
exactly what happened. The first intimation that T had of
Mr. Roden Buxton's question in the House of Commons and Dr.

' shiels's reply was in Reuter of the 25th November. 1

thought it peculiar at the time that T had had no telegram
from the Secretary of 3tate asking me to prepare a despatch
on the lines since indicated, and made particular enquiries
as 'to whether or not duch a telegram had been received hers.
That telegram, as it later transpired, was in fact not re- :
ceived until 2 p.m. on Friday the 28th November.

A8 iteecsssnsoes




QOVERNMENT HOUSE,
KENYA,
EAST AFRICA.

6th Decembers; 1930.

As it so happened, oD that particular after-
noon the coding clerk was snowed under despatching urgent
telegrams, and was obliged to leave those not merked
"Priority" until the saturday morning for decoding, and it
@85 on the Saturday morning that Conway Harvey asked his
question in Legislative Council. As this was the last day
of Council, I wanted to clear up outstanding questions as
fer as possible, and I gave instructions for a reply to be
sent him in the terms of which you are already aware, but
before doing so, bearing in mind the Reuter, 1 again
enquired if any telegam on the subject hwd ‘been received
from the Secretary of State and was told no.

As a matter of fact the coding clerk, after

decoding the telegram at gbout 10 a.m. on Saturday morning,

gent it down, in the ordinary way, to the Chief Native Com-=
missioner's of fice, and it did not reach the Clerk of
Council's branch till after the written answer had been
sent, while 1 did not get the flimsy copy till the Monday

worning. There was certainly an element of delay here

due t0.eesecscse

i
}




COVERNMENTY HOUSE

KENYA,

due %o an abnormal amount of coding on that particular

afternoon, but had we had your telegram the same day as

the Reuter or even a litils later the mistake could not

have arisen.

Yours sincerely,

for His Excellency, who approved the
draft, and is absent on tour.

A. C. C. PARKINSON, ESQ,, 0.B.E.,
COLONIAL OFFICE
DOWNING STREET s. W. 1.
LONDOR,




NAIRohl,
No. S :
) /q/ » RECE |y D! KENYA.
Y. CQEIDENTIAL. * | “6uansgz JAth December, 1930,
\ coL. OFF"E

My Lord,
!?I have the honour to refer e Your
Nob e I‘Jl“/Jr Lordship's confidential telegram lo. 305 of the 2nd
Ne Y = 0 B December. 1930, in reply to my confidential telagram
No. 414 of the same date on the subject of the despatch
which Your Lordship has asked may be prepared on the
amendments which would be required in existing legisla-

tion to bring it into conformity with the policy laid

down in the Memorandum on Native Policy.

2. . . As explained to Your Lordship in my
NS ' telegram No. 414, Mr.” Conway Harvey asked in Legislative
Councils~

| "Will Governument be pleased to lay on the
"table a copy of His Excellency's deapatch on the
"subject of amendments which would be required in
"existing legislation to bring it into conformity
"with the policy laid down in the Memorandum on

"Native Policy”.

to which the following written feply was given in
~ 'Legislative Council before Your Lordship's confidential

No fi o El]i. telegram No. 295 of the 27th November was brought to my ]

- ‘ notices~ccoeccccs

\

THE RIGHT HONOURABLE TORD PASSPIRLD, P.C.,
SECFETARY OF STATE FOR THE COLONIES,
DORNING STREET,
LONDON, 8. W, L.

3




notice:~

"o despatch has been sent to the
"Secretary of State nor has His Excellency been

*requested to write one®.

The above question and answer werse published in the local
papers side by side with the answer given in the House of
Qommons to Mr. Roden Buxton, and the suggestion was made

that thers was some mysterious discrepancy between the two

official answers.

4, In order to avoid any possibility of an
undesirable Press controversy arising I thought it
desirable to take action at once. I therefore
immediately despatched to Your Lordship the telegram
referred to in the preceding paragraph, and at the same
time caused the following letter to be written to Mr.

Conway Hervey:-

®*Dear lir. Conway Harvey,

¢ With reference to the answer given to your

question in Legislative Council on the subject of

anendments which would be required in existing

legislation to bring it into conformity with the

policy laid &own in the Memorandum on Native Policy,

1 am directed by His Excellency to inform you that

subsequent to the despatch of that reply a telegram

from the Secretary of State asking for inforﬂl"biéﬁ 3

to be forwarded by despatch in accordance with th;
termg.cieeses

s




terms of the Under-Gecretary of State's reply on

this subject in the House of Commons has bsen
brought to His Excellency's notice.
4s the despatch in gquestion is an
important one and the .nfm ion required is for
the specific purposs of px‘sxdmg the Under-
Secretary of State with material for a Parliamentary
reply, you will, His Excellency feels sure, agres
* that Government is nol in a position at the present
moment to give any assurance that it will lay a
copy of a despatch which has not yet been written.
As His Excellency observes that the local
Press has published your question on this subject
and the answer given you by the Colonial Secretary,
oerhaps you would see that this letter receives a
similar publicity.
Tours sincerely,
(Sgd.) J. L. Willcocks.
Private Secretary®.

5. Your Lordship will observe that t.he text
of this letter conforms generally with the terms proposodi
in Your Lordship's confidential telsgram No. 305 of the
2nd December, and t‘as it had already been sent to and
acknowledged by ifr. Conway H{g.rvey befors your telegram

1

hed besn received, I did not congider it desirable to

take any further action in the matter.
g -
I have the henour %o bs,
My Lord,
Your Lordship's most obedlent, humble




