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The latter to Hr. Harrejr (see parai4;iof 

Ko-* l| did dot avail conform to tha wording sug- 
geatad In tda Acting Govarnor'a telegram (Ho. 5 
on 1635^30). aidoe it omitted.any refarenoe to th^ 
keoeaaity of aaoartaining the Seoretary 
Habas.

.7 -„.,^ar.-.
•y*

'-0: ■ V"

7 '*1WTm
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_ of stata'a
Also it included a raferenoe to the 

ISaitoh being prepared for purposes of a ParUa^j 
aentary anapar. which was precisely the pasaaga 
tibjected to here, a^d whleh>,s the caase of^ 

stata'a-tslegra.- (No. & on IfiSK):
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! Harrv had been Mat aad^li
• - is. •A-.

efeedt|«^ a
Secretary of State's telegram:'was"

" i agree that it would'hardly be desiraAe to ta5««l 
.-,'toy further action.

hand, ib is a Ijttle 4iffii?’:' 
to anbacMbe to the loting Goy^rno^j riow * : 

that his letter eo&fonasd generally with 
Secretary of State's telegram - there aheme to me 
to be very substantial differences - and it is 
somewhat diseonoerting.when the natter 
Mffioiently important for a telegram, 
that it is really immaterial.

Although it is doubtful whether the

- *
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hJr ^X-4^AA,

was thought 
to be told iV-( 11/" •

-; CV'
mat­

ter is worth pursuing, it might be just as well to 
send a despatch explaining why the Secretary of 
State's telegram was sent.

gT^

V.0

<jujr aa)-*- 

Aml^ 'J''

U. A .-t - f' 'A-, .‘f

\t
The fact that the Press were ahead of the 'i

Secretary of State's telegram was referred to in \aa.I /
the minutes on Ho. 2 on the P.Q. file, 16356/30.i H !u ,Perhaps Ur. Parkinson will wish to reply 
Moore explaining how this

to bar. <y^
y

about, witii a hopeoame
that it won't happen ag^n; and also lay^ as 
regards the local oontret^amp»,after>,the receipt of '•! 
the Secretary of State's iei'egrm,' that i 
realiMtf'bhat .even under the bestysysteme

AyJitu-ii- (mum%
ro ^ _one?■' •■

i
it isr>v ,■

difficult to avoid an Iional happening of (UTOOOJ Cd-wJrI (H'i- / •i:'
this description.,, : .

lJt30L~l Mroj. \Ui*A,This has been deliyed for other papers, 
and also for the transfer from' this IT -.AiMai: ij

Amu, i U
f:3paper of Kd, if

oTAu#\
_ h ^

-ojsr \an€.
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1. Mr. Eastwood has gone oarsfullj into all 

this and hia meiooniijduin is attached as No.3(8). 
jlitere is risk of excessive and confiwinig milfat^ng 
/if we ware all to write separate minutes; ’I there­

fore now send on a second liots which is atktiched 
to the file as 3(b) in wh^^h we draw toother the 
threads and indicate what, as a Department, we ' j

■i .

think should be done. For this purpose we have 
used as a first draft the notes referred to in

1-

The OoT^Dor'B Deputy senia home a 
.| ««eBiorandum by the Attorhey-Oeneral 

tlon which mi^t be ooiaidered , 
j the White Paper on Native Policy.

^with the despatch and ita 
. enclosure at length in the attached memcrand*

: «hicb I think ocvere all the grcuni except for ’ 
: thoee Ordinance, which are being examined

on legiela- 
contrary to

' .y:

gr :
i Mr. Allen's minute of the 16th.

I do not think I need comment at length, 
but I would like to point out that there is com­

paratively little after all which will need 
amendment in the Kenya legislation in order to 
bring it into strict conformity with the Native 
Policy Memorandum. This is not a surprise to the 
Department.

m 2.ir’ft separately.

In replying to the Governor 
only appear neceeaary to r 
MTked 'X' ih ay memorandum.

I fear this hae been rather delayed 
it ha. been difficult to get do«, to 4^ 
the last month.

it would
oonaaent on tboae points

, but 
during

If the memorandum No.3(b) is approved 
the action would be as follows;-

3.

(i) Acknowledge the Governor's despatoh and 
express thanks for the care with which the matter 
has been gone into.

^(ii) Express concurrence in the construction, Irr? 
which has been placed on the Native Policy Memorandnmji 
See paragraphs 3-5 of the Attorney General's memoran- 
dao and paragraph 2 ef ^ deapateb.'

(iii) Agree-that tlse legislation refeirred-to 
. ^6 paragraphs 6-8 of the Attorwy General'e memonlndm 
^S8 not call for;amaod9e^8U%et-to'a.Tdddi^ 

in.re^rd to the ■
^■■■| ;'f (iv):.;Hsfer tp;t^£egi8iat;ion,in-v|;<i^

' TlIeioraBana he "being d^t wf)(h laparately^
.......

ifim4
'■ -i.
.‘5

•i

•>
■ ■(

1
I . X'b' >■ *On the rendlni
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, I rsad tbe aeapatoh of
lita.ai iUo.a), lihe i^iorMy-aaneral a mamoranduia

Enter of as.e.ao anbloesd, note a a, and maincraiiduis 3£, anda oaveat that the present h

review must nof I agree wltb tbe vlewa expressed In that mamoranduia -necessarily be taken as final
points may be brought to lightas aubjaot generally, of oourse, to what Ur.rarlcinson 

says in 3(Ti) of^2£.6.31. In view df what the
from time to

time in regard to which there oay be ground for
-1
suggesting amendment of existing lews. Sovernor aaya on p. 6 of hia despatch about the i^tiva

(vii) Suggest that the 'Government Arms erdlnanoe (a^.l37), I should have been iiiollned
of Kenya

should keep all the other on the whole to express our agreement with him on thisclast Jifrican "■overniaents
informed of the change point rather more strongly then we do in the mamoran-actually made in Kenyas

legislation in this Apart from this, I have no observations to make.connection no that those dum.
flovernments may consider whether there is anything

/i.Ou^parallel in their legislation which should similarly 30th June, 1931. Cctw •

be amended.

0 -3/6 r ^J.12^'X . M ■.C -sK.

c. t:L CO
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.<>r Parkiij^ , DCRHina 3TH215T.:,S3-!Vyn 1-. ^
Tlrs|a" •- '/i ■• .1

SSE” 19M ' ;<S_K«h C.D.
R T1K 3ir,

I 1 auly reoeiven j'our 

/bnfidential despatch Ifo.fe of 

11th iiarch, in which you forwarded 

with your ooments

Parly. V.Sla/S. 
Sicretary of Slala.

3/

the1?/
DRAFT, for conson.’

ur-at4-^tta.
K

X li N Y A
a meiaorandum by the 

Attorney-General setting forth in detail
OouB'inifli'nAT. ///> 
tXiViffillOH.

the items of Kenya legislation which

mipdit conccirably be held to be affected 

by the iieaorandum bn Hatiife i olioy in 

hast Afri(;a. 1 desire to record my 

appreciation of and thanks for the
5l

care•e^

which has been given to this matter, and 

I now have the honour ^ inform you of t^je 

which 1 have^naacMd after j .

full consideration of your despatch'and «

tlte Aatin^filnifB—— aemorandum.

1 dp not te^rd disariminatifj '
'/h- \

tiop as neceasarily of I’^aelf

memorandum, and I ogfMHMr ■.

(»0 Exception need J‘si/i]
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. 11 ba takim to disoriainatory,
n ■ " - ■-. - ^'‘

I »liio4';adnrer pririlBfjos pr ifflposa- safe^«^’ ' 

for" the banafit-of the natiS^i

rmtk-

®f‘*2f| .
J by' the needs of the sa^e ptf^wity*.

■^.4^
i iSherefore, laijrnn that, with;

Sugar Ordinanoa (Gap.134) ^ wh^h
C^, M

. eepwa4a eaammiuatian with yaw^e

the

4.T

anendiBant.itcalled for in the case of the 

'! legislation referred to in paragraphi6 to 8 

of the Attorney-General's Memorandum.

3. Kor in 7iew of the explanations furnished
I any

in regard to them doI/:Sae/ reason^^ to 

suggest any amendment of the following 

Ordinances which 'are dealt with later in; the

's

r
Attorney’General’s Memorandtmt-' •

............ my
. Immigration Hestrietioii^ ' , ^

{■ • r-
■;v.-"

Ordinance! 4 mi
■ ' '«■' -h-■Slspt^" The ¥agra^ _ ; ;

■ ' - mmms He.gl 4f '■

.

<5*3# »■-

i'-i
L

Methylated't^rits-Drdinanpsv;' --v.

Ordinawe 25 :Qf\^. Ihe Betemapa'^Sf^ k
■v'>, Oamps Ordinafi^, .'t. i

i¥

m
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fPX-•M' •:f -'.‘

',-7'S.'-' ,.;!v :u..-.V ■. ■ S'.-.*
require ohie)linhaft-ar TQ. fhe Stock and Produce Theft provides that*the Governor may 

etc. to mark the boundaries of their juris-
t ■ V

' !<
t.- .■§■■■' :ir Ordinance.

?5-

flhHDtfir i:u. .The Sugar Ordinance,/to whioh
■ «-V4 J n

5.. £hi4 laavpl lor conBideration the ' .

i

i) diction.1?* (

iiectiqn lays down a penalty

failure to :carry out orders unde(ri:;»e
' . is®:-

•'! fiave-a^

ZCCJOJ
✓

£75 for

‘j■/*■

^ following to|inanoe8:-

Gl^pter, 114. Hoads ih Native Reserves 
Ordinande.

Shautar IsjC The Native Authority 
.Ordinance.

■* ^ previous section.
%/

Section 5 provides that (Ij /or the

purpose of carrying out an order under,

jection.^ 3 or,(2) for,the construction of a

road or bridge, as agreed wit 
€U

chiefs^may require all able-bodied men to 

work unpaid fo^six days a quarter. ’'
v'

Section G lays down penalties for 

refusing to labour, and for the exemption 

of persons under contract for service

■ '■ ’V u-

b.
, i\ -;

^-.a^oty 13ft. Thd Native Passes Ordinance.

P^iaaEtsr-i- Ihe Application of .indiaa 
Acte to Natives Ordinance.

? % .

^7
ty Go^rnmsj^,M

i
■a

j-f/

I ' Qhantar yS. The Railway Materials 
Protection Ordinance.

-

I
/ The Native Arins Ordinance.

Qhabter l^gf The. Binding ol Stock . ... 
todinanoe. .

>
I

?■

• ' i ’ . As yououtside the iteserve.
?-.s

iOrriinA^As ■

toads.in Mat,ip ^

•■ know, it is my earnest desire that provisioiu 

for forced labour of any kind should

The Pau^d Oode.vmi»m
V/«l*

t; • ^M--
6# " 114-,•*

^yWdin^d^ ■■M

disappear as doon as possible from; the , _
Raatinn 3 of thi 8 flrdihanffa ftPSX

h’ \ ... -
i. ,,ilaws of Aenya;1is^ I understand that in; i

' r;

reoent^years it hgp nqt been ueoessaiy to M

.. ,1/- ' ■ . ' '. " 1/' m
rebdutBe .to, the; provisions of this M 

ordinance "'Ik
%■' ■ I

fm y 7
®Sfe;3£

*

’^tSSS:
■'5Kire
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U'

.>*'* ■■ -e^j.-: .- - py.: i
-'4^ /OreUwjiae ii^ #b far as ttey; rel^ to ... ,.:«f ..

I-'. ., ...... , ..
* |to obnstrS^tion a^ Bia,in||nanoe' of roads

'. ■yM'y ' 4.,',#::A’; .,
; viB nati^ft'-yjai^CTl^ J,^4s:fear»-T70TCbd.

I Jto’riie .no "V"""■ ’"'' ‘f'*^'-l-irM rtl -■-

BjrtoMge Of Governaont samntt or

.■.,. ' store8.^^^>iirmro°»^fdoapstc^
Vtheieth Hay/ThavTaddr^ssed yw MlJ

t.

MW^:-

‘•s*i4f|.
%.iBOflm '1

(WA
»■•' '

■f- » is ] /

;■ A ■ "4'-
Ag. j».nTT^QyA»gv X should

.oiTthe subjeoVsof the oontil^iDO of ^
—, iA ■ 1

forced labour iir Keny^in wh|^r«fer0no«

also oade to the desire of His
♦

‘ Majesty's Governaent in the united .

. '.' Kin^/dom that forced labour of all ici

.>
- w

f,

I,, glad to 8.60 them repeal9d,
. ,V. ,.

idh oay/t^ink it desirable to retain 

f the provisions relating to the marking of 

' boundaries, though 1 consider; that the maximum
i '" ■" ' 'u •/

; penalty of’£75 in seotion 4 of the Ordinance 

is nnduly.higbij 1 would suggest, however,

« .■'HI'. Luang- might be ... 

; aohidved by inoluding_thw purpose^ong those ,

-A
Vf i

• • -•' i . ,*

4, •. was• -'-I
k...

"k :
. \ . ■

i- as possible inshould disappear as soon
- ■•>

■.t-.K*\
all the British Colonial dependencies; .'- • ^ I

I
■!

.-A'

only wish to add that so long as 

forms of forced labour remain care

UliS. ana 1
that this objedt yii^ '*T.->.

4A'" ' ■i

..

should of course be taken that they

administered without abuse or favour.

1 agree with your view that,,^^. | 
y

Section b (j) andpSeotion 11, as amended j 
^ ,/

by Ordinance Mo.16 of 1928, are

are'■. <•

contenqplated by the Native Authority Ordinanole,

'I

■%

i in whioh. ease no separate would appear
f,

■sM Sto be neoesfisjry.. i✓
• ...7-,a,i f1'^ A1, • • .*7. ^IhaMer 129. llhb Nati7e Authoritv- yiinir ^

i^dinanoe.
IA' (

■pAP’*' -''" #k77W -'
^^pSflBtipri? S’.('^-Md lil) prbvlde fa*-

>•
€ nnobjeotiohable.V

ItriA
", ^ttaf^’tradiltional" unpaid lalfobfl- u»t exceeding

■ w,-.''- ■■■■ .1; - ,.. .....-.'i.: '■

*■

*wWsiM'-^ \l Y !'■ ‘ irf SoVerndr Oouncil may^wke r^es

' ^ r , controlling the mwemsnti# tMT bfct.ives

/ .it

b. QbMt^v ^M 1-4
I

.:4 Wfi»®s*r^;Kv4
^-Ordinahbs-pmidsl'ttlt ttt

I'
i -ni^: daf^iqnnvtAf fw? paid labour for 
■iiilteaad^Ai'PwlP.'i' " Mjfr. 1 3 f.'. >•>

i;pKim porterage 1 l.i’

wmms A1 r- ‘i
,■ 1 F-Vm,.'1.-S3P t

traveliing inso, oai of,J
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M _ ..Hft ,,,..
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.'^■. ■ - --■•■■'411,: ™ lit
1^ ODnoerned l^'^,

fei
hi Hidtf^bf tha 8ol^^ Hmia^ha»a Ifaen

'.. ^ I . ' '. , ■>"■': ',■•■’ ■■■.'■

1^ ->.

-'Pi/' V'

il^ W«F #e 0rd^ftoe:-
f■■■ • .■■^-

(1) Providing t&eit (with.nertain

■v ^4'■t^:

ttoak t^t. aid,Vmt_ their 

is appreciated by the eldert pf W'

:'4, .... . . ^ .,

%g^p|Yl I

■ J' :P ■t’

.!»•

• s
ijpeptionsj no mtive shall leave the .tri'lfs and has led “to no ooi^laints »i

'rrt-.':.:

iloay without a pass froa a District Officer. 

JZ) aastrioting'ths entry of natives
’. y * ..» • ,

■ntp the Tana fliver District.

(3) Providing that no native of the
’ '^■

following tribes pay leave his reserve 

|ithout a pass from'a District Officer, 

who nay refuse one without reason given:-

*■. *4?:■ .hardship: m-
li,;

't »i';
re in order to enable m

«0

me to form a definite opinion I should be -
' .;»r ,,

glad to have a more detailad report on

the extent to which anyCf, these rules are

made use of, and the necessity for their

continuance especially those which providi

for passes for natives 
&Afiu<A
iabey reserves ant i would su^st that 

you should consider whether the matter

I Lunihwi, Burst and ^tik;
I toaidi;
[ ■ Kamasiaj Bigeyo, and Basin Gishu liMi. Y

I I reaiise"that rules of the types '

(2, .

^oeasary and dasdraWs^ 'but doubtful

to leave ■a
o

■/m
'■ji

night not be referred to the.Jtitive

c>0punoil8 oonoerned in the first instance. 

9. flt^ntar 4. ApnTioatinn'^nf Indian
;■

i-i;

preseat ■information whetheJ- ^he rules

■HHnklBad in (3) are justifiable. alEeugh , "'PB 
&-Aue,..Au.Lj

. note your statement that ths^ rules have 
^ B „

fo^ neciashri ho ah?ek the prooUvities :'

Aata ..to .Matty.sfl OrdiiaBiae.. , 

“ ■ w’,Y4 i' aote tla^ since-the isdiaa
\

limitation and Presoription Act is not

applxb^ to natives a native
■'I':'; .... . . .= - '

in
■'.r /Jaw, af otkera, josja, claim title to land. ef-- fS Iti?\PI
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Pitts f Xt

9i^«turb*d poBseSBion for 10 years. I : 1" .:.I |V-^- wm %,f
•■■.s

i- • that the Attorney-Gensral
'9-'

and Presoription
''e rapaklad.

o'fdiDanoe.

This Ordihanoe

->;'aa g3.ad to, learn
,f

%s preparing a Lijpitaiion

I ■ %r,|- ■

1j?

O ye Anns
. 9

O^imnce which will, be non-raaial inJta

I would' invite

V' 'S
•:W

e makes it aecessai! 

a per^t.from the
f •

District Officer or from his employer'pttf.,. 

if he wishes to carry arms outside his

------ ; fly-^u amending Ordinanoe^f
1929 employer^must obtain written 

authority from the District Uffioer to

wharaater. In this cbnneetion

^nmential despatch of the
l-.'

¥ for a native to obtain
attention.to ay 

^30th April in,:whioh I dealt with the question 

of native'righta to land outside the Reserves.

fe. Thfl' Material Reserve;s
10.; \i

Pi-ntention Oi-dinanoe.

This Ojtiinapoe makes it an offence
'• ' 'l'-I.

for any n^ve to be in unauthorised possession 

of lailway aaterial in any area in which the 

Ordinance- has been applied.

to amend the Ordinanoe so as to

give permits.

Although this Ordinanoe elearly.
1 note that involves discrimination 1 appreciate 

the argument that ^e community other thai9 you propose

ahile J
f
od improvff.

"i-

Btiht it non-raoial in ohajaoter.

M be-a dooidi

natives is in the habit of carrying arms'

fi an amendmeflt of the nature specified as a matter ofI
| m^ I woudd point out that the Ordir^oe 

was passad as long ago as 1003 in the-'-early 

;4ay8 nf ; the^ Bailwhy and f Bhould ha .gUji. to

daily practice. 1 also note tlhtt yOu 

regard it as necessary Jb the fBaastvatiqfK
S'' IVS . i' ' of peace acd good order and 1 i^ee^ise

.1^
|;|new whether reetehaaV 0 ''®®“ P® ,s that natives as well as non-nati'vel;ar9k

■ -
i'-Z i

I \am ^'it '-protaoted by thlis measure of odnthbl jrfi 
IhMgiB.»hatlM. arps., ihorf^'pi^red--W'

ji:

i?#-'mm
ftt

w f.-’L-
• •i-

MmS3: r■4^-
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■>.S'-- 4-,mprseent M
j Ortinano* fof Ui« / though 1 anticipate tU^

H- >,m:'.'■■ 1

mt4|, pr^otioe of oarrying anas will gradually.,,/j^^ 

^ and tha rapeal of the Ordinanoe

■j •- At present there ie a hi^erIr
t

W'^ scale of inprisonmoit, in default oftiaapp^ O■

s-
t trtn in tijae beooBO posaible without diffieulty. payment of a fine, for a native than
V- ',..

X59, ^yftpdi nig- pf GtooA
■'

for a non-netive. ‘ 1 note that yo u12# tj^pter
;■Orfiinance.

regard this differentiation as

im-' ■ ■ -
tMt no natire may mark any stock

In its present form the urdinanoe
indefensible, but that in your opinion

the scale ie in practice interpreted in
a 4istinoti»e mark similar to any

a just spirit. You suggest, therefore.
brand roistered by a non-natiTe.

I ®ote ^Bur opinion that there is 

■ wby.a i^tiTe who desires to brand his stock

bbould not be permitted to do so, although
' <'■

it is unlibelT ^hat there will be many

that amendment should be made, hut
no reason

that it should wait till other emendmentei

t are found neceeeary. I agree that 
Ac^eC

l&endment ie desirable, I ehould 

prefer that the neeeesary emendmemt

fi
I

i I consider,nevertheless[r - applications for brands,

, that it would be desirable that the Ordinanoe
should be made at once.

&t ■■ ✓
:• (2) Saotion 136

. Dhduld be amenUed so as to make it non-i'

I agree to the retention ofk. h .j racial in character, and I should be ^ad
the existing provision whioh limits to

if this could bs dona. 

13. sMi

■rt*

:• Europesn police offieors pewor of•*e
a✓ •4Wn.m nf 1930. jai'nance

sou^ohlng non>natiTi pfemlsM fbr #
\i

foi!i»:o)r.^rl unlawfully 

isaioral purposes.
T'’■

ar- '

';5'.
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IfI take It that the principles htated in 
paragrtipiie 3 4 of the Attorney-General's Memorandum , i

;-r,;:.

11. I weioom* your w^MUe® t|^

' this ssotion shetdd bs dslsted from ths Code.

i'?:
-

are aooeptable. The object Is to ensure that '’the

ad.litional fcetis^ and tne exr-eutional aafehuards" dp not
* - 'i.Vfe

in fact leal to discnminati on ej^alnst the natives.
------- ■----- 7f------------- TT" “ ^ 'i£K-

Shaptcr 127, The , Kgtive iie,<:i3tratlon Ordinance .
Chapter ij^,

■Ji
i:u. * ■ ^ .ri It would be conrwiimt if

■U4 IkAWI

y^our replies tn the Various points dealt
. ‘ J'.

were made
Employment of 'Tatiyes Ordinance.

Ordinance Ho.O of 1021. The Kesldent native 
Labourers Ordinance.

[|, with in the preceding paragraph 

in separate despatohee. ^ despatch dealing 'A'ith these Ordinances lias now beenI

15,. i receivel by air mail, and it is not necessary to comment 
on tiiem acre. Tn adiltion to the spec'fic jioints raised

, ffte preaeat review of the position 

, nhould not neceeaarily be regarded as final as 

: |bintB'may be^brought to li^t from time to time in 

; regard -to which there may be ground for euggesting 

I amendments to existing laws.

XrtDCnin th«3 uinendino , it rill also be (Considered

v/hetuer uny urr.animenl of otiier iitirt.s of tlie ordinances

is .lesiruljle.

Col: e-:1.1 ve l^unlsiii.'ient OrdInance

This Uus been revised slnee tae publication of 
tUe '.iemoranduai, and no co-Tuaent is required here.

Chapter 114» iioade in ^ ilati'"e Peservea Ordinano
jw ^ would suggest that you

8heul4 keep all the other East African Governments 

.informed of the changes aotuaky made in Kenya 

; lS(^sl^tion-in this. conneiEion in order that they

?

Section 5 of this Ordinance provides that a., t,.
K-.

dS Governor may require chiefs,etc. to mark boundaries of 
their Jurisdiction. Sejition 4 lays down a penalty of 
£75 for failure to carry out orders under the previous■M

.\6

Section 3 provides that '
(1) Vor'the purpose of oarrylng out an order undeir 

y,f’ 'Section 3, bii ■ ''
; (2) For the oonstruotlon of a road or sifi<Jg4y agreed

with Government 7

Chiefs may require ^1 able-bodied men to work unpaid
for six days a quarter. Section 6 lays down penalties

section.f may consider whether there is anything parallel

isJ^
•f

5,in the legislation of ths Dependencies,

Isiiioh should fimijsiiy be amended.

mm .;b

!
S- f
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M, ^ ..-i and euatom,-’a|- a fin. up to 50/-

3%'P
I >'■

,i# ^■

natlT* 
or Imprloonmant up to 

for aerrjo# outside the
T'l '

one month. Pereone under contract■A

reserve are 6^*mpt«d.
!
On tWe Ordinance It•. . .

be rai^ed:-

^ ---
s.
"

I feel sure that It will not be desired to 
There Is ample to callretain Sections 5 and 6.

out
^ pee nny unpaid forced labour that 

"J “ quarter for the raaklnt'

j/tV J*atlye Authority Ordinance.
X d*«^

may be required up to six
of roads under Section 8(h)

e*^ . 1 can belleye that It 
J/rj9 retain the provisions of Sections

may be neossshry to 
3 and '4 (though the penaltj 

however, that 
by additions to

of £75 seems high). One would have thought,
t(&elr object oould 
Sections 8 and 13 of the Native

have been better achieved
Authority Ordinance.

I would euggeet that 
requested to arrange for the

the Governor might be 
repeal of the Ordinance,

'•'amendments being made If 
Ordinance to oovar Sections 3

i necessary In the Native Authority 
I “d 4 with a modified penalty. 

^Pter ipq Native Authority Ordlncnc.
. (1) Section 3 (h) and (n). relate to forced

f

.i
i '' ■ .labour.- *rm,-

- _ ; A separate despafoh hap Mosnt% bean a«nt'~
fcift%»^ovarIhg this point. '

(2)^/pkr

Sf- \. •
•• -f\

egraph 11 Of his Memorandum, the Jlttorney-i.
■".A

^ to two further points
"Si * Hrttdmah power to Issue

u •' ^“6 the.moTfments of natives from

oft. this brdinanos, ' 
orders

the jurla'dlotlon ,

V

m

>V:.i- , k'a -h
\ A" 'w i
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" Of one Headman to that of>■

-? todtbar. In paragrafih 11 of to.
:■ ■4:..SI?-' l;. , covering deopateb,: to. O.J.o, .onvlneingi^ that

^^,|thtB neotion la.neoeeaary in tbo Intereoto of 
order. Vj^ eay8 "there iiav* bean frequent 

^i-vV aerlous-frietlon wiMi^e there toe
^|tlon by the natives of

wiiioh

' Oomipation".

peace eful good-'
■ y

Inatancea of ' “
4/

S'- he'en unregulated Inflltri^

ete? V

■

one olan or tribe on tho^Snd 
another ^olan or trios toe the eustoa^y rifee^o#

■

(An inat&n i ® of suob movamant is ttiat of
Kikuyu Into the Masai Reeerve.)

(t) Seotlon 11,
Whenever a Bletrlet Officer finds that any^meBber of

as amended by Ordlnanoe 16/28.'

1 a tribe
or oommunlty, for the oooupatlon Of whici. Itind has B%en
reservad^le Oultlvatlng or oooupylnf any land outside the 
lands so reserved otherwise than by virtue of a valid oon-
tract or other lawful authorltY"j ke Ifc 
remove on to the land reserved for his tribe. 
In this form the seotlon Is harmless.

may order him to
I think that 

fbe words underlined 
were only added In 1928. and before ig?8 It would not have 

^.been harmlesa.

#

Chapter 6^. Yagranoy Ordinance.
By Section 11 a Magistrate may order a native

^ area reserved for the use of his tribe. I

Be..hhfBlr discrimination In this.
Chapter 82. Townships Ordinance. anr

a.« t
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Chapter 1^8. Hatlr. Pasaea Oriilniin««.
The Ordinunoe provides that the Oovernor-in- 

oOntrolllo(j the movonente of 
ng Into, out of, or within,the limltat:'r of 

Until a few years ago rules existed under thle 
Ordinance to the effect that all natives 
of Government or a European employer must obtain

■ -I
Counoll may ma:-.e rules for 
natives tAvSlli

the Colony.

not in the employment
^pass

District Coraml.fBloner If they crossed the boundary of their
from a

district. These rules have 
exist under the Ordinance

now been repealed, but rules etlll

(1) Providing that (with certain exceptions) 
leave the Colony without

no native shall
a pass from a District Officer; 

Reetricting the entry of natives litthe(2)
Tana Rl-er

district.

(5) Providing that no native of the following tribes 
his reserve without a pass from a District Officer, 
refuse one without saaiaea^ rraen. -

Masai;

Lumbwa, Buret and Sotik;
Nandi;

Kamasla, Elge'yo and Uasln Gishu Masd.

No fee is payable for these paaaes.

These passes are entirely independent of the 
Klpande system (under the

f may leav

who may

l

f-

I
f

h. Native Registration Ordinance), 
will be observad that they are only required from certain

It

pastiiral tribes. The O..A.C, says t-hatr rules have been

neoes8hry-to cheek the proclivities of these plhple In t,;he 
matter , of stoclc theft, and that their existence ie appreciated 
by the Elders of the tribes. The rulss under (1) and (2) ;

V .. •

jaudve heem to be upohisotlosabls, but thobs under .{5) we op^' 
I ®°“* obJ;*®tlon '0A’pHh0ipl.e,.:and qnh-would hdve thoaght that

" ' ' ’y^.>. tiie reglstratfon System provl4di.all.!ft^ oheblt tl^t was .

^r nebessary11^: '
Lr- misrv- .
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neoeaaar^. It Is to be noted that the 
They v.'er ■

1909, 1915, lyl3, ljl4 and I925. 
Comralssloner of Masni ,wiis ueiiad

rules were mostly 
dated I906, I907, 1^14^made many years a^o.

Mr.haok, the Provincial 
ne culled the other•vixen

Siday whether much use was 
that so far as tne ’lasal

■viude of these rm^_ and he said 
were oonoerned theyr were 

practloally a dead letter, but he believed that they had

area recently In preventing stockbeen of use In the Lumbwn
theft.

I vvould sunh-est tliut the Governor be 

that the Secretary of State considers 
under (5) above are open to some objection 
and enquire whether It would be possible to repeaV? or, 
at nny rate,
ask that no furti.er rules should be made 
to him.

Informed

tliat the rules

'f on principle.

some of them. ?he Secretary of State might 
without reference

0\M. f U«M:ec’

'(■

f.

V

K
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CiiQDter 77. Colieative ’'unisliment Orfllnanoe/

!;
Already dealt vdth - see page 1 above.
Cliapter 79. Stook and Produne Theft Ordlnenge.
Sir Josg^h Byrne is under an obligation to 

look Into this Ordinance, and let the Secretary of State have- 
bl8 views regarding the uraendment of It. •’1’

If notBing is heard 
within the next few months ho '.Till be reminded, hnd the
necessary'notes have already been made on the papers 
(160j5/30 and 15964/5’''• 
seems required on this file.

In the olrouroatances, no action

Cliapter I37, The ilatlve Arms Ordinance
The Ordinruioe mukeo It necessary for a native

to obtain a permit from the District Officer or from his 
employer if he vants to carry arms outside his reserve. By 
ananenl.ing ordinance of 191? employers must oi.’taln written 
authority from the lipt.rlct Officer to give permits. Thore 
was cons’derable discussion regarding tli's (see

15925/29), but the principle underlylnr: the main Ordinance
The attached note,

put up by the Library, shows that there Is nothing corres- 
to

ponding/the Ordinance In Uganda or Tanganyika, and I am a 
little doubtful whether it is right that it should continue

On the one hand^ it may be said that the Ordinance
On the Other, that its

I believe, j

. he a matter of fact, that the Ordinance is not very much used, 
and that in practice it is not reahnted by the natives.

does not appear to have been considered.

. V-,

■ In Kenya.
definitely^involves discrimination, 
oontlnuanoe Is necessary for the keeping of order.

4

'p---

'“.'n
■ I am sure that Its repeal would have a bad effect on'the >V 

political atmosphere i^Kenya. Unlike most of the dlsdrimiha-^
^ ■ '-il ' .'V' i, i

i ti^ laws, this is one whlili in proBeeia of tlm0,,as ihe nativai 
' Scheme aicK^ clvijllsed and- oease’ lo ‘^ry arms,' wlirvg||aiuhi'ij ' 

^^ISeddmi^, bbieblete. „ 'On the whciie,:''l tht»k"it hSifelrt

WfM

m Wjd left alone
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Chapter 159._ Branding-of^S^ock.Ordinance.

This provides that any non-native may register a'- 
particular brand for his cattle.

s

Ho native Is, howefer, 
allowed to raark any stock with a distinctive mark similar

♦

any regla'jiered brand under penalty of Imprisonment up to 
six months,, Spd oonfipcatlon of his stock (Sect;i,W"23). 
may, however, murk his stock so long as ^ Is nbt similar to 
any registered brand, and Includes neither letters 
figures (Section 22),

He

nor

The branding of stock Is not compul­

sory, and the O.A.O. says that he sees no reason why a 
native who desires to brand nls stock should not be permitted
to do so, although he thinks that It Is unlikely tliat there 
would be many applications for brands.

? Suggest that the Ordinance should be amended 
so as to make it non-raoial In character.(Sections which 
would require amendment are S-ctlons 5, 22 and 23).

The Ilethylated Spirits Ordinance.

7^

Prohibits the Issue of a licence to a native to 
keep for sale or to sell methylated spirits. This, like
the Liquor Ordinance, Is for the natives own protection and
appears reasonable.

detention Camps Ordinance.
Has been recently reviewed, naturally, it 

applies only to natives and not to Europeans. I do not think
V,

this need be regarded as unfair dtso'rlmlnatlon.

1-'-'
■ ■’T..

1< Turning now to the matters dealt with' 
of the Attorney-General's memorandum

^ 23 27 of the-covering despatoh:-
««»°randum-'

mmm
■•Vi

1

t6a Kl i m: I■ ■/ ,!U
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t Memonarid paragraph 1^. Desp.pfiratrraph 2^,
i. It seems reasonable that subordinate courts 

should have a wider sphere of jur'sdietlon over natives. 
The aiffuren'e In the ration .scales of prisoners also 
seems reasonable.

i
l.{emorandum, para{;raph I4, bespalc^h 24, 2‘; and;^.

These deal with the Penal Code, 
of the newly enacted Code has t.o be considered at a 
conference to be held before the end of 1952. 
sent to Kenya as to this conference (No.6 on l6l91/^,0) 
would, however, hardly lu^ve arrived before this despatch 
was sent, and the Oovernor iiila-ht liave jsiodlfled his suefe'ss- 
tlona had he considered it.

He considers that the differentiation In the 
scale of Imprlsonnent in lieu of a fine is indefensible, 
although I should have thought tliat there was some

This seems one jf the matters which

The revision

The despatch

reason
for differentiation.

^ould well be^isnusi ed at the conference. ?>«»

iSfeian does not occur in the Codes of

H.7,

other parts of East Africa^

«Vf.

Althout;h the principle does 
not appear to have bean considered here since 1Q12, T fee^l
sure that it would not be desired to .etaln this section, 
and the Secretary of State may clearly agree with the 

., who suggests its abolition from the Code. ('Ita 
despa'to&jfrecoFdtng the result of tl^a only recent prosecuti^t 
was that regfirdlng the Jury system^ Which has already been . 

authority vpapers'in circulation).
I see nothing jBobjeotlenable in ths provlsloa 

that search of non-^tlve premlees muet be'done by a

X O.A.n

<j^i

sen

?■

'tx
ii

.Z police Offi^r.

para.T5mSM
i-STlsi m

Peap.27.- 'lx
^^.^IcuB points seem to^^e^lrb, jBone of

[-1-
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I.

Kenya la tr.e only Joiuiiy sSi-'h) Maa been aokeij

to uniiertake this review, no the epartment iefdefti-ins;
■iW’-

.'■liri the various ^roinanoes on their merits wi^out refer­

ence to whether them ia similar legislation elsewhere in 
Bast Africa or ir there is such legislation without 
ooBiparlng It.

II.

Jo long as the natives are in the p,.sition of

Wards of Hie Majesty's Joveriiment aumc 1 Isorlmlnatory 
legislation Is InevltaDle.

In some oaaes they are placed in a privileged 
position - and such legislation Is clearly not contrary

(a!

to the spirit of the Memo randum on Native Policy.

(b) In other oases discriminatory legislation 
may be necessary In the interests of the natives

themselves so long as they are in a position of tutelage. 
Again such legl.slatlon Is not contrary to the spirit of 
the Memorandum.

S .IS-W

III.
!■

In.other words d 1 scrim 1 notory legislation
! is not nsoessaril.) of itself contrary to the Memorandum 

and nsad only objected to if repressive
I

anrsaaaosble in nature : or as the .itturney General puts 
It ia proper to pass legislation oonferrlug priwlleges or 
Imposing safeguards for the benefit of the hatlTes but no^ 
d iaeriainatorjr legisiVtioh woioh is not justified 
V 'tbs nttid*! of the aatiara oontonltr.

rt- : I

■:5j
• ■

j- f:
'.i

. •
■t

li’- 1:.

*
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'•
Applying these prinolplea it seems clear

that the legislation in paragraphs 6 to 8 of the Attorney 
General's memorandum oorresponds with 
above and need not be dlsoussed,

IKa’ and (b) 
except posslbl^ the 

Sugar Ordinance (Oap.134), as to which see bellj 
It would also seem reasonaule to place in the

same category:-

Cap.62.
Immigration iiestrlction Orilnanoe (Kuropean 
deposit .treater)

T.

'.Ve oa.n leave out of Jiacusalon here 
receiving apeoial consideration elsewhere,

(a) Native Registration^

(b) ikaployment of Natives..

(0) Resident Native labourers..

(d) ‘Townships, o

(e) Municipalities.>/

(f) District Tounollsif

(g) Collective Punlahment.l

(h) ctock and Produce Theft.-^

(1) Sugar.

The position In'ragard to each of these is.

legielation
which is

viz:-
Cap.127.

Cap.139.

Ordinance Ho.5 I924 
Cap ..82.
Ordinance I9 of I928 
Ordinance 21 of 1928. 
Cap.77

Cap.79.

Cap,134.

),
briefly:-.

(a) Under separate consideration in Separtment.

(b) Amendments as recently approved by .leoretary 
of State now being sutaiitted to uegislative 
Council.

(c) Amendment'^s in abeyance, at request of 
Kenya GOTernoient.

NOTE: Dr, Shiele* Committee ia concerning itself with

both (|| ^. (o).

■ mI '4
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(d) Re^triotlon dn mo»

id> be lag <s one la eredf
b of nattveg V\;: V,.

(e)
oonneotion 

Toihshipa Ordinance.
)

(£) ): with the new

(g) The Ordinance has bden reylaed since the iaam 
r oiicy Memorandifflv, and theof the Native 

Secretary of State has 
continuance uf colioctlve

agreed ;;to the

punishment, as 1^. 
temporary measure: a further despatch on '

the subject is now In.

(h) A report is awaited from the 
(1) At the Interview of

.overnor <
(X.17165/51.)

the Kenya natiyea with

the .;ecret-ry of tate James Mutua cojeoted 
to this '•riiinanoe: the matter is being 
up in the despatch which is being 
to the Ooyernor on the

taken

sent

appropriate file
about tuc interview.

VI.

This leaves the following matters for d iaousslon i- 
The Governor regards theCap.63 J 

Vagrancy. power to return a

vagrant to his reserve as benefiolai and 
jve see no unfair discrimination in this. ' 
Tlie Govsrnor proposes to retain the

-1.

Cap. 114
Roads in Native Reserves. /

provisions, but we think that the sections 
relating to roads should be now repealed 
and that It should be suggested to the 
Governor that those relating 
should be transferred to the Native 
Authority Ordinance with a,modified 
pendsity.

(1) Ssotions 8 (h) and !n) provide for the ^ 
. "traditional" impald labour of 6 days a 

giiartsr aod for paid labour for porter:

to boundaries

h ■'

|:|4p.l^. • U; , „
■ I
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principle of these provisions is recognised 
by the ?oroed Labour Convention and the 
Governor suggests that no change be made.

of Sovernniant servants emd stores.

>
Tie agree.

A separate despatch has oeen recsfilly sent
K. .

to Governor about forced labour, to which 
reference can ue made.

Sections 8 (J) and 11 as amended, 
regulating the movement of natives from 
^Jurisdiction of one headman to another, end 
providing that a native oocupying without

(ii)

authority land outside a reserve may be 
ordered back to the reserve, are held to 
be unobjectionable. We agree.
These passes are independent of registration 
(kipande) system and are required from 
certain pastoral tribes only,- According 
to the Governor, this is not a disability 
on all natives, but a special safeguard in - 
certain oases to prevent stock theft. The ' 
Governor suggests that the elders appreciate 
them and. hi has had no complaint of 
hardship in connection with the.rules. It 
may be that other natives as well as 
non-natlwes benefit, but it is a doubtful 

the information availah^ so far

Cap. 138
native Passes. J .

[■

i*J

ft

oase on
as oonoerns passes for natives of certain 

' reserw^ to leave
ICoOa. .1'^

^ We suggest that : 
P Governor should be askedibr a more detailed

mmmmm % iis report on the extent to which the rule#

'*' are made use of and the nesessity for';^
■msm b' '

¥

. .-ci!-''.- -••••^.....'•.•.4,1.':';' Ik.-. ;v . •- ■ '-Vi
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thalr oontinuanoe, especially those which 
provide for passes for natives wishing to 
leave certain reserves, as Secretary of 
State is doubtful on present Information 
whether their retention is justtliable - 
and enquire whether the matter ^Silld not be 
referred to the Native Councils Concerned 
for disousaion in first instance.

/Cap.4
Application of Indian Acts 
to Natives.

In one respect l.e, gaining title by 
undisturbed possession,^are in a less favour­

able position than others, but a non-racial 
Ordinance is being prepared which will 
this discrimination.

remove

This should be noted;
and there would be no objection 
to referring to the confidential despatch 
of 501-11 April about land for natives in 
this connection?

Ordinance 21 1925 
Methylated Spirits.V Under this Ordinance no native may have a 

licence to sell or keep such spirit for 
sale. We agree that this is a protection 
to the natives and should be retained. 
Detention Camps save from prison contact 
natives guilty o^ offences involving no 
moral turpitude. We agree that this 
Ordinance should be retained.

-The Oovernor proposes that‘the Ordinance 
shoiad be made non-raei^ by substituting 

. "unauthorised person" fqr “native". This; 
would be a decided imprerUBsat; but le^thb , 
Ordlnunee really necessaryt^ It dates from 
1903 *W> With the railway as . ,

Afrioa,. Mtives fouiitt

Ordinance 25 1925. 
Detention Camps. j

Cap.75 Hallway materials 
Protaotlcn. 1

m
m

“’i : ;!
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hip^ honting-groana for metal and 
ptltPr perqaiBitep. Sf auggpst that enquirp •

be made whether reooufae to thla Ordlnanoe

has been made frequently or at all in 
recent years and whether It oould not In 
present olroumatanaas be repealed^:

The Governor wishes to retain it fpt the 
preservation of peace and good order. 
Governor argues that no other oommunity 
malces a praotioe of carrying arms of the 
nature specified l.e. spears, swords,aimls, 
rungus, bows and arrows, olubs and suoh 
other weapons as gazetted from time to

This la perhaps a doubtful case - 
see fuller note in Mr. Eastwood's

Cap.137 Native Arms.

TheI

time.

memorandum tabbed 
as non-natives are protected by this 
control oyer native arms, and on the 
whole we thlnh the Ordinance might be 
retained.

But natives as well

/'Cap.159 Branding of StooJc,' The Governor proposes to remove the , 
disability and we agree that the Ordinance 
should be amended so as to remove the 

- existing discrimination.

VII. f

regardh the Mmlnistfatlon of Joatloet-

Subordinate Courts have- a wider Ciwil

V

Courts. J \
Jurlsdlotion as regards natives. The Cowranr, 
regards this as benevolent and ' I

«; , |[nob4eptionable,s.ls- agree.

The GoTEsrnor regards the existing racial

•C 1i;

ua ‘■q
subslatano# allowanid^P^
for lodgment debtors^.* .

'’fe i;'discrimination in these oases as reasonable,,*

and1^ r-.' .



oortain roepeots. 7/e agree.

VIII. i

Aa regards the Criminal law:-

?he Oovernor regards this differentiation
-sV- ''as indefensible, hut he saya that in praotioe 

scale is interpreted in a just spirit end 
he suggests that amendment should await fuEthi 
amending legislation when found neoeasar?

He agree that am^dment is naoeaeai?', but 
it seems undesirable to leave this ‘ 
dleorimlnation on the Statute Boole and 
we should Jirefer that Governor be asked to 
make the necessary amendment now.

I

(a) Pgpal Code, ‘ ^

Section 28. -/
Higher scale of iaprlson- 
ment in default of 
pajnent of fine. i

"~ectlQn 1^5.
Search of non-native 
premises by European 
Police Officer only.

Governor cannot advise that search of

Suropoan premises for a woman or girl

believed to be unlawfully detained ahoul^, . 
be undertaken by native or Aslatlo Police 
or even search of Asiatic premises by 
Asiatic Polios. "le agree that thaa 
existing provision should be retained.

Seetion Id^
Relations between 
#hite woman and native 
m<tt. •- '

Hh^ Governor proposes the deletion of this 
eeotlon. We agree.

''•ft-

(Si Crlialnal ^'ooVqare . C<ke. <f^h* new OQde gets rid of the two ohjef v
%j;,:,3 l?aolal anomalies la the old code via.(l)

ror'any offa^e;. , 
i lufopaan Oould give.eVliensi:. Vj 
his own.dsfenie, girt' the‘ ^ollfifij

- ‘i
■t::'

ly' Vy Si
V

:k/’

^ / railal dlstinotione remai^vi
:nm.

|S«#-
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I. i i j: r-W1 - f’r*- • • - :%'. tShe 009tj^ brlnginaf all such oassa to tli^fi) SaotloDB 7-10 Bhil' 11.. • 
HatiTfss san bs dealt with 
sunoarlly by a eubordinate 
court for any offence other 
than treason, murder, 
manslaughter and rape*

t

Supreme Court would in the Govemorls , ■

J opinion be prohibitive and in the ojrournstano*i 
un justifiable"* The Governor’ej|l!irther

oontention that as^possible 
should be triad for orimlnal offenoas by

m

the Admlnlatrative Officers "who understand 
their customs and their mentality" 
will not commend itself to our Legal 
Advisers; but it is unneoeasary to go into 
that here - there will be full opportunity 
for that on the "Bentley case” file.

yiat the seotlons aiould be retained.

I

Be agree

(ii) aeotions 12 and AS- 
Provisions as to security 
for good behaviour from 
vagrants,suspected persons 
and habitual offenders do 
not apply to Europeans in 
oases where they may be dealt 
with under the Vagrancy 
Ordlnanoe.

(ill) Sections 205 to Z12.

give Europeans right of 
trial by jiury. Ho similar 
right given to any other 
ssotlon of the oommunity..

The Governor malces no oomment.

This does not appear to be of material 
importance and might be leftl

f

The questionThe Governor mahes no comment.

of extending trial by jury to Indian*
r4 a troublesome one involving 

It has
has been for yea

-political and other diffioulties. 
been shelved, and we are now waiting at 
any rate for the outebme of the Parliamentary 
Committee on the wider, qlliOBtlon of a eommoo

Phe td*a of trlal.hreieotoral roll,,
Jury'for nat^ii hae not hlthert* K<*n I'l

There, le ,- v '.broi^ht up for oonaldaratian.

admittedly diaariminetiwi, but the Pepurtmont
'I

1 that it la ais by no msana sure
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Indian. It is :}uite possible that if any* 
thing ia done, It will oe in the direction

of Rboliahlnf; trial of 'uropeaas by

It asema clear that we oasavietive thisjury.

alone for the present.

J
. (i .V<
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There appear to he no reetriotloae on the ’
carrying of arae in either territory apart fron the 
poseeaeion of a licence ieeued under the authority j
of the Arma and Ammunition Ordinance (Tangangrika j
Cap.lOl Hayiaed Bdition, Uganda No.l4 of 1928) and 1 

' in aooerdaaee with Rulea laauad thereunder .
In hath territoriea Arma lioanoea may he iaauad j 

to natirea for ahot guna and ammunitioa for ahet ^ 
I gUM, hut no arma lloanoea^may he laaued to a natlTO ^ 

I for any firearm other than a ahot gun without ifb* ] 
aanetiom pf the aereriiar.

:
!
i

11": Xhia reatrletlen doea
net app37 4a *he oaae of nen^natlTea. j

Applloatien for an arm* UeoM may he refuaed 
to Iwth natlTo and nem-nattye mitheut aaalgnlngf a

ftioh refUMk^^B/ in tte enee ef nenonatlrea j

there la no

reeeea.

e»h4eot;._to.apwV„to fid OorwWr.

. ... \k

.J

proTlalan’p'-
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!■ ■■ ggreTliloa far appsal In either terrltery la 
the oaee of natlTaB.

The fee payshle hy a non-natlre for an 
ams lloenoa in Tancai^llai Territory is 5/- 

The fee jiayaljle hy a 
natire for an anaa lloenoe in reapeot of a 

ooth here nusale loadlnc muakat la 1/- per

■ ■%. I
i:.: . y

7«iis«abl« asaually*
i-'.'

f-
■'

ariraa»
In Dganda the fee la 6/- in the oaae of 

non^natlTaa and 4/- for natlrea

f5-
i

k
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r ^
V
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k- ' ily Lord,

• ■• }

I have the honour to refer to Your 
Loixisiiip's telegram i;o. 205 (confidential) of then. ihitjNc H ic

2^th Hoveuher last and to transmit for Your Lordship 
infoM;ation a

I 8

copy of a csi,.orandum which was prepared 
by Che Atcoi'ney-Geileral on the 25th JmeJjist .setting 
forth in detail the items.,of Kenya legislation which 
i.iight coiiceivauly be lield to be affected by the 
llemoi-aj'iduji; on i;a-,ive Policy in East Africa.

i
a.
UJ

.:eo
««

1

£. In View of the teii.s of pai'agraph 5 
of the IdeKoraiidmii it is assumed that the legislation 
detailed in paregi-aphs 6 and 8 of Mr. MacGregor's
memorandum do not call for any amendment in view of,the 
fact tliat they contain provisions which are definitely*^

/

benevolent to the native population in that they either 
confer special protection or^^ concede special exemptions 
or privileges.

2. I will now pass to observations oif. 
the other measures to which the Attornay-^nerar ijiB ' 
drawn attention.

i?.
u •

,*?-t- \

Xv ■ ^LOiffl PASSFIELD, P.C.. ' " “ '
SECHETARY OF STATE idn THE ^COLGHEg, . - 

POWlflilG STMT,'
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Ir.
4. Chapter 187. The'Native Registration Ordinance. 

Chh'Oter Jt8S» The Empioymen't of Natives Ordinance. 
Ordinanoe No.li~of lij86. The Kesihent native ^ 

Labourers Urdinance.
V ■

These Ordinances are now in process of 
amendment and in this connection I would refer to the 
correspondence ending with Your Lordship's despatch 
No. 750 of the 25th September^-iast, to which I. hope to ■ 
send a reply at an early datfflS. In the circumstances,
I Will not deal fui-ther with these Ordinances in this 
despatch.

IHC I tk ih'ii ,U

(
tw U'-U,

Similarly, the Collective Punishment 
Ordinance has recently been amended with Your Lordship's 
approval and copies of the new Ordinance have just been 
transmitted.

6. Chapter 114. Roads in Native Reserves Ordinance.

6.

In my opinion the provisions of this 
Ordinance are unobjectionable, 
the boundaries of Native Reserves and of native I

locations should be clearly demarcated in the interests 
of the people themselves in order to eliminate as far 
as practicable the possibility of any disputes, and it 
will be observed that section 6, which relates to roads.

It is desirable that

only becomes operative when a specified agreement has
While it isbeen entered into with the Government, 

the ease that t]jere are no such agreements in force at 
the present time, it would I think be a mistake to 4:1 
repeal the Ordinance, for it might be found usefnl as 
the development of the Native Reserves progresses, and 
no agreement under this Ordinance would in the ordinary 
course be made without a prior discnssion with the

..y

t; r-

'ij

j'' Lpdal Nativ^ Council concerned under section 84 
■ ■ (v) of the Native Authority Ordinance (Chapts^l29, as

amended by the OperaMon Ordinance 1926) , .
f

■.-74:t i
■■U

i
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^ f ■ 4% chapter 189. The Hatlve Authority Ordinance'.'
The only provisions in this Ordinaao®i^ 

' wliioh might be held to "be in conflict with the 
memorandum are those of section 8 (h) and (n), but 
as requirements of this nature have been recognised 
as proper by the recent Convention on Forced Labour 
I do not propose any amendment'^

I

«
'Jv

m
I see no rea^hf; to recommend any 

alteration of the laws referi'ed to in paragraph 11 of 
Hr. MacGregor's me;:.orandum.

9. The VaEranov Ordinance.. Chapter 65.
An order for the return of a native

8.

vagrant to the area reseirved for the use of his tribe 
is made for the native's own benefit and protection, 
in order that he may find hiroself in an area and in 
circumstances in which the ordinary necessities of life 

It is the nearest equivalent to/ are available to him. 
the action taken in the case of other vagrants, namely, 
their repatriation to their country of origin in order 
that they may join their relatives and friends.
10.The Townships Ordinance - Chapter 82.

The Rules which restrict the freedom 
of movement of natives in townships are as necessary to 
the protection of respectable natives as they are to 
that of other O0B|jiunities. Unrestricted movement of 
natives into and within townships le^s to the 
collection in these areas of the worst class of idle ; 
-disorderly and eriminSl natives. Such a class maikeS. 
its living either by begging or by stealing. In the ,

•v.>*

fonaer case they impose themselves upon the hospitality ;

v'CI of those mem^^ers, of their tribe who are in employment,
',1 "'.'Vr ' ' \ i;'

. relying upon native custom to preclude refusal, |md , 
become ah intolerable ^burden, upon a decent and ' s*?* 
industrious oommunity* In view oif the ''fact that

. \
/ J

m

4 ; -el
•i
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Government has set aside large areas of land for the
and benefit of the native tribes of the Colony, It

is only proper that the townships, which were prlmafily;
established for occupation by non-natives, should be
reserved for those who should properly reside there,
and tliat the residence therein of natives should be
confined as far as possible to those whose employment
or legitimate business requi;gs them so to reside.
11. 'I'he native Authority Ordinance. Chanter 129 
* *--------- - Section B I

/
»

use

i

The movement of natives
from the jurisdiction of one headman to that of another 
is a matter wlilch lias to he carefully regulated in the
Interests of peace and good order and in the maintenanoi 

There liave been frequent instan-of tribal authority, 
oes of serious friction where there has been unregulata
infiltration by the natives of one clan or tribe on the 
land over which another clan or tribe has the customary 
rights of occupation, such infiltration is usually 
followed by a concerted attempt by the interlopers to 
defy the authority of the local native authorities, 
and to demand a separate headman of their own.

Section 11. The removal of natives who are 
unlawfully occupying Crown land outside their Rgserve 
to the land which has been reserved for the use of 
their tribe is a normal administrative method of

hdealing with unauthorised .trespass.
12. The Mative Passes Ordinance. "Chapter 188. ■

Rules under the Ilative PasseS, 
Ordinance, Cap. 15&, will be fovmd on page 1197 of 
Vol. II of the Orders, Proclamatliwis, Rules and 
Regulations.

' It will''tig obseirved that the tribes to , wliioll ths ■

’^es ^ve beep applied are all pastoral tribes, apd f
the rules have teen found necessary to-checlc the' s ].

V ; " ^
% proclivities of these people in the matter of stqolc>. : j

.-.■y

Q

%
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r^flf- /Cha::‘«#^P^he rules is ■appreciated 

■. ' . ’’’.tythe elders of the .ttibga and I'have received no 
, : ccgElflihts of hardship in this,connection..

is’. The Local Govesnment (Munjoi-Dalities) Ordinance,

p:w-
IK

H;

> lyau.
The Municipal by-laws relating the use 

of streets and other publicjplaoes by natives, especial­

ly at night, and for the issue of resMentiai passes to 
nati'ves who are not in employment, but .nevertbeless ’ 
desire for some given reason to resi^ within the 
Municipality are essential to the preservation of c<rder 
and for minimising crime as far as possible in a 
community where natives, some of criminal tendencies 
and others easily led, are subjected to the tempta'kions 
of a large European town containing in addition 'a 
considerable Asiatic population.

I

>
14. Chapter IV. Application to liatives of Indian/ Acts Ordinance.

/
This Ordinance has one omission which may ■ 

be iield to leave natives in a less favourable position 
tlian non-natives. This omission lies in the fact that 
the Indian Limitation and Prescription Act has not been 
applied to natives and a native therefore could not in. 
law, as others can, claim title to land by undisturbed 
possession for 10 years.

The Attorney-General is preparing a Limitation and 
Prescription .Ordinance which will be non-racial in ,^s 
application and will therefore remove this 
discrimination.

”1¥

r
16. Copter 62/ Snaigratlon Kestrlotion Qrdinanoew 

For the reasons set out in Mr. MaoGregcr's 
SEmorandum there would appear to’be no need'ito'toend T3’ 

0rdi:^oe.this
^ Chapter ilie^Billway Materials Protection- ^

SSSSBS.
vii

Tlidis Oi^inance^has been allied ,to tltp
t' - - . .'V. -J?.*)!-.*-' :
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f C«'..............- ' v 'sytthe elders of tjidjtriiiga; and I'Have received no 
, c^Elalits of hard^tiip 'in this ,!;oniiection..

lito lilies is appreciated

■ >■

Government (Munio Inallties) Ordinan7- : ^-.^1 TTSaa.13. The Local ce.

The Municipal hy-laws regulating the use 
of streets and other public.places by natives, especial­
ly at night, and for the issue of residential passes to

■ H < .
natives who are not in ea^doyment. but nevertheless- 
desire for some given reason to a'osi^ within the 
Municipality are essential to the preaertatlon of order 
and for minimising crime as far as possible in a 
community where natives, some of criminal tendencies 
and others easily led, are subjected to the temptations 
of a large European town containing in addition a 
considerable Asiatic population.

I

>

14. Chapter IV. Application to Katives of Indian
Acts Ordinance.

/
This Ordinance has one omission which may 

be held to leave natives in a less favourable position 
than non-natives. Tills omission lies in the fact that 
the Indian Limitation and Prescription Act has not been 
applied to natives and a native therefore could not in 
law, as others can, claim title to land by undisturbed 
possession for 10 years.

The Attorney-General is preparing a Limitation and 
Prescription .Ordinance wlilcl^ will be non-i-acial in its 
application and will therefore remove this 
discrimination.

IS. Copter 62. iiiimigratlon--Restriction Ordinance.
For the leasons set out in Mr. MacGregor's

nemorandum there would appear to be no need to amend
this Ordinance.

iTlie ^Iway Materials Protect18fe -.Chapter 76 • ■ -

-oraimiio^
This Ordinance has been applied i’o'

-lu .

a
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Hyianza Pi-pviace-. .

T_here wouli. l*^ seem to lse any good- reason why - - 
persons other thmi natives , should not he liahle to the 
penalties provided hy this Or|lnanoe for unauthorised

/-t -:

■-»'

5

/ '' 
' ;/>■

. / 'e.,'i

possession of railway material, and 1 should propose 
ttiat this Ordinance he amended hy deleting section 2 
and hy deleting the word "native" in section 4 and- 
substituting the words •unau'ttiorised person".
17, Chanter 77. Collective Punishment Qrdlnanoe.

,/y

i' t

-'

This Ordinance has been the subject of 
correspondence, with Your Lordship ending with Kenya (Con: 
despatch Mo. 5 of the 12th January, 1951, and I do not 
propose to refer to it further in this despatch.
18. Chanter 79. Stock d Produce Theft Ordlnan

Your Lordship has already advised me 
demi-officially that you intend to discuss the amendment 
of this Ordinance with Sir Joseph Byrne.
19. Chapter 157. Native Arms Ordinance.

I think that Your Lordship will agree 
with me that the provisions of this Ordinance'i&e not 
only entirely unobjectionable but neoesseiry to the 
preservation o:^ peace and good oilier. As Youf Lordship ,1 
doubtless appreciates no community,other than natives is

No 2 «\

n
i
• a
,1 ■ I

1■-1

... ef:
A

in the habit of carrying arms, of the nature specified 
as a matter of daily practice. .■
00. Chapter 169. Bikadlhg'df Stock. '

]ji my opinion this Ordinance is open .t< 
tec .objection'in ttet section 6 debars a native frooi

l-egistering^li brand and sections 22 ani^ 25 lupose-a I
f.-*wthAr 'dlsaiteity.'.-.^Thc bta^ of stock is not' J 

. compulsory and there Vould appear to bp no reaililter'-' 4^

4
1

- ifc
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therefore why a native who-desires to brand hi#* stock 
should not be peisltt^ to do so. In view of the 
fi‘e(]uency of transfer of livestock aaong natives in 
connection with aarriage payments and other social 
oustoms it is unlikely that there would be many. If any^/
applications by natives, for ^^^nds.
21. Ordinance :.'o. 21 of ISi Methylated

urdlnknce.
Solrltfl

This Ordinan<»‘prohibits the issue of a
licence to a native to keep for sale or to sell methylat 

Like the provisions of the Liquor OrdinatuMsd spirits.
this provision is for the native's own protection and to
keep temptation out of his way, in view of the fact 
that there is believed to be considerable consumption 
of methylated spirits by low-class natives, and it is 
most undesirable that this habit should be allowed to 
spread among the native population if it can bo 
prevented.

22. Ordinance Ho. 2L of 1926.
The Detention Caimy Ordinance. 1926. 

whole object of this Ordinance is to protect natives 
who have been convicted of an offence not involving 
moral turpitude from being thrust among deflnit^y 
criminal natives in a common prison, and is therefore 
entirely benevolent botli in its intention and in its’ 
operation.

, /

The

r

V
■jfs

7‘‘-■

? As regards the matters referred 1» ia,
^ paragrajii 15 of Mr. MacGregor's the iprovi^

isBitipnea are in my op^siOB fetirely benevolent ^ 
unobjectionable. By conferring sqpon subordinate courti 
a widrar .spi^re of jurisdiction in the case of natives 

' the latter ^ definitely enabled to save escpense, and .
■,i . ' ■ ■ .;

, I--the ration scales meationed not only provide the native 
’ with the kind of food to which he is adoustomed '^ut -i

, -^^redaimise-

ias.
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ii^9i®ise! the cost to a, Ji^aent d^tqr |9^«rt I?"
to he made for his aiihsistence and eventoally 

recovered from him'.

u ..’cr_'-=
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24. 1 am of opinion that the differentiation'in,^ 
the scale of iuprisonment whiofi imy be imposed in default 
of payment of a fine by a native i^d"'^®f®‘^sible, 
particularly in view of the fact the scale provided 
under the Detention Camps Ordinance (Amendment) Ordinance, 
1926, is practically the same as that prescribed foi- non­

natives under tlie Penal Code.
In practice, hov/ever, Uajilstrates and the Supreme Court!

I interpret 3the scale in a just spirit, and I therefore 
sugrest to y.our Lordship that the matter is not one.of 1 
sufficient practical importance to justify a special 
amending Bill, and that meanwhile this amendment be noted' 
for incorporation witli others when amending legislation i 
is found necessary.

/

25. 'Che pi'ovisions of section 147 not only 
contain a racial discrimination but, in my opinion, oast 
quite undeserved stigma on the white women of Kenya.
The result of the only recent prosecution brought under 
this section was conveyed to Your Lordship in my ,

r:

^i> ■-I

INO ( Wv nfl3/Jl despatch Kenya Ho.92 dated the 11th February, 1931 |

I am advised that it wil^ invariably prove difficult'to
get a jui'v to' convict a white woman of an .offence against' 

>•1-^ tliis section, for in most cases the only evidence ^ 3

available will be that of ^natives, andl'should prefer*^ ! 
- to j!^ the section deleted from the Fenai Code)

26. As regards section 1S5, I, should not be
, prepared tci eavis(V^hat sear* of European premis«9s 
Nshould be undertaken by Native or Asiatic Police. At 
fiyst sigli't it would appear.-that

i . i-

■ z-/ ^
%

a search of Asiatic f
■ -Z



aiCht reasonably be eonduoted by Asiatic Police
but J thiiilc that the Asiatic ootaraunity would as a general: 
rule have more confidence in. European Police for such a J 
purpose; were it otherwise, suggestions of-bribei^y, 
the "planting" of goods, or other corrupt .practices 
.would fi’equently be alleged. ■

4
Phe provisions of ffep and 11 of the27.

. ♦/,' .

Criirdnal Piocediii-e Code are necessitated chiefly-.by 
considerations of flnanoe, for criminal cases against, .tli

■ f

natives are far more iiumerous tlian those against the less 
numerous sections of the conmuhity ajid the piovision 
of the necessary judicial staff to bring all native 
cases in v/hlch severe sentences are possibly tnyolved-
before the Supreme Court would be both prohibitive

\ as regards cost and quite unjustifiable in the 
cii-cunstances. It is in evei-y vmy preferable in my. 
opinion tiiat natives should as far as possible be tried 
for criminal offences by acuiiir.istrative officers who 
understand their custoLis one their mentality.

I#-

I.,hav£ the lionour to be, 
lly Lord,

Your Lordship's most obedient, ' 
humble servant,

’6>

I<i • oirA^.

a-
■ -'"-a
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.j?he Ctaioivt^J iff-sp£,

-A'"- ■■■■
The Hote pref&oed-to Jfte'i^r^ndiflB of KAttve 

policy In East Africa containa-the foll^itg ptolagrapHi -

"The Officers ActalhiateriiiB.rthb Governments of 
these territories have been, asked to taOce immediate ; 
eteps to ensure that the po,lioy in regard to native 
aAminlstratlon In those-terrltoriee is brought into 
strict conformity, if in any respect this is not at ■ 

-present the case, with that laid do.wn in the 
llaaorandum."

■ '.V

r I.

2* I am of course as yet unaware of His Excellency's

intentions regarding giving early effect to all or any 
of the auggeations embodied in the JaemorandtsQ but the ^

following notes indicating racial aiacrimlnation or

differential racial treatment in the statute law Of the '

.1~r-*

Oelony nay be of use when the Meiporandujn comes to be 
considered in detail*

Paragraph 3 of the Memorandum contains the^
'

3* an-;following statements: -

"On the ont hand, it must be the aim of the 
administration of every territory with regard to 
all the inhabitants, irrespective of race or 

■ '■ religion, to maintain order, tc administer justioe.,
-s *0 pfoBeW health and.edaoation, to provide means of ' 

, v, ecmmunicstlon and trahspor.t, and g^erally to promote 
, the Industrial .and commercial develoisnent of the 

a.ountry. In ell th'is range, of work persona o-f every., j 
: race and of every religion, ooloured no leas than vj 
white, have a rl^t to equal treatment in acoordanoe J 
Wltb thelf several needs. 'I

"It it^ with the additional', benefits and. the 
„ exceptional eafeguaids called for by the special '? 

needs of the peoples "not yet able to stand by ;
•thameeives under the strenubua conditibna of ttie : 
modern world", that the trusteeship for the native 
races is particularly concerned". ■ '

’■r

m i'.

:
: •'

h

I •i. j-’.-l
■ '/■\
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* 2.

■I
I4. It is I think psr.'dssitle to construe these 

two para^sir-phe as a^'aniut; ih’Jt hou-h it ie proper 
to pasB lecialation, s ion as t-.o liative ^nda Trust 
Ordinance, 1930, oonferria; special priv^^g 
imposing additional sai'o ard-s for tna benefit of the 
natives of the Colony, there s.nou.1 ci be no leglBlntion 
disorlminating against i;ative3 unless such 1. gislation is 

^ justified by the needs of the native curimunity

Tliat this is the only, or necessarily the 
correct interpretation of tl.tse pf:ra._:r: phs, or of the 
Memorandum as a m'.i. le I io not assert. These notes are 
based on the aasumption th.t it is at loost not an unreason­

able construction to place cn the lanjuage used.

Our leglalatlon contains a number of measures 
which are solely for tho benefit of netivej.

These arei -

I
I

CB orif or
. V-‘

15a

■ «-3

6.

Bhapter 130 - The Credit trade with Hativee 
Orilnar.'-o,

Chapter 131 - Th,:- iJativos' Truet iUnd Ordinance, ■

Chapter 133 - The Native Liouor Ordinance,

Chapter 134 - The Sugar Ordinance,

Chapter 135 - TVie|latlve ihodstuffa Ordinance,

Chapter 136 - The Ereaervation of Hetiye Property 
^ Ordinance,

Oliaptor 168 - Tiit Native Chrijotian i^riage 
Ordinance,

ordinance No.9 of 1930 - -Ehe Native Lands irue.| 
Ordinance.

-

4^'

'f' :■

f r
r Into that category might fairly be put also the 

(Chapt^ 7lt

oft the sale ef to natives, and the Native vessels
O^lnanoe (Chapter 108} which Is d8s,igned ^a;|ntk a stop to:

7. 14

Si •
Liquor Ordiiiance vteioK 5oiitain»' a prohibittem'^

^1'
£ fW

kidnapping and slesrery.. It has been represented thaA the si .
; ft.
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fee for a paseengor's manifest in that CSrdinanoe makes 
travelling by dhow unduly expensive to natives, and thai, 
point is at present under consideration.

Mative are jiver. sortaln statutory exeiaptlo) 
privileges in the follov/ing; - 

Chapter 128.

8. ^ar

The Native Bxe-iption Ordinance, whio^ 
provides for exempting native* who have

attained a certain social and educational 
standard from the requiraments of certain 
statutes dealing with natives.

Ordinance Ho.7 of 1925. The Public Trustee's 
' Ordinance. (3y section 4

native dying within a native reserve or other 
area set apart for natives is exempt).

Ordinance Ho.13 of 1926. The Estate Duty Ordinance. 
(By section 33 estate dity is not payable 
on the.estate of a native living in a communal 
s>tate in a tribe).

Official Gazette of 20th June, 1930. The Bankruptcy 
Bill. (By Clause 35 priority is conferred 
on (d) labourers' wages up to £50, and (e)

I

the estate of a

all sume of money deposited by natives with
h

the ^eiikrupt for safe custody, whether the

bankrupt held himself out as a banker .or not).
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% 9. Chapter 137 - The ilatlve Registration Ordinance.
Chapter 139 - The Lmploynent ofiriatives 

Urdinunoe.
urdinaiice io. 5 of ^933 - The Residdnt i^ative' 

..sDojrers' Ordinance.- ^
'.hiie in principle legislation o^^is 

nature is f.sr.ential for the pr.-tectio.. of natives wH^eek 
employment outside their !iesfti-''es, there are detailed 
provisions in those ord^nauc'es to phich exception might 
be taken. Keviae.l 'rafts of those Ordinances have just 
been sent to the becietary of Gtate end no further action

-iI

•vould seem to be necessary pfrr'ing a reply from him.
3

The folijv.ing Ordinances, it might be
argued, ojfend against the ideals set out in paragraph 12
of the ,,.eriiorand-:m tepiiu; ■ ith forced labour -

Chaptei 77 - The Coiitotive Punishment 
ordinance.

The pHjv:sio:is of sections 6, 7, 8 and 
9 of the Ordlna.ice which dead, with forced labour are 
repealed in uhe Till published in the Gazette of 80th 
June, 1930.

Chapter 114 - The Roads in iiative Reserves 
oirdina.ice.

section 5 empowers ^
,yO^ elders to call out able bodied men to work for a

10.

headman or Council

\ period not exceeding six days in each quarter. 
Chapter 189-s- she .Jative Authority Ordinance.

The provisions of section 8(h) -and 
(n) end the corresponding provisions of section 24 
will require exa.iination ;he ^visions of section ^ 
8(0) and sections 16^ 16'an(^17 %duia appear-Ip

' '-sfl.permisEiblb under oerkgraph Ig'pf thf.jtemoraBdum.
h 7 . »



QoV'Wjj' i-s Buuject to rtstrlotioiiiil theI thk)Vighou't-the 
H foliowiiie .todiiiEiici^s- ;

1 0hepter;63 r- .at, Vt^-raiicy OiCiaai^’'.
seotio.i 11 6 OT0T

nttive vatrtnt, .uncifcr peuaity, to ^eiu&

% •••l' wrji
y

e
y aiet ri strved I'ai

Oheoter oS - the ■.otiit.hi?:: ‘
A au Yoer jf tq>rrl£hlps: rules have*beiih-l-

ul his

made which rt.s.t3’ic^ tht laaeflom of moveient of'natives 
in to'‘:ishi s. .. ,,

■ ..3^, j*
Chacrter If.? - Vhe ’etive i-.uthority ;|)ydinaxioe.

: ...by section 8!,j3 a headman.jisy assue 
or'fcrs r-fu.latlnf ihi moVfient of natives from the ■ 
jurisiiciioi ui ^.le hta'ldan to that of another: by 
sectii.a; 11 as ai.t-ided b;. ci’.iinance do. 13 of 1928 an 
bd.ni.iistri-'. * o, fleer may orCei natives occupying 
land outside a reserve oihervise tnan by virtue of a 
yali.’ conti-a. i, or oth'ei lavfi.il^authority to remove 
on to la id i.i tni. reser.'e.

thanter 1.50 - i.ne .fttive Aastes urdinance.
urdinehce lO. 19 of iaP8 - ihe local invernment 

(.j nicioelities) i rdinance, 1928.
(dyj f.a:^ (od) empower a A,',

L.

jr^.

■t-

r
tuj, '^^cfioD 39

t- .municiptaity bo mehe %-lr s le^^ti!^ the use of J*; 
j- Streets ^id'othet P^tlic hLanes by nt^j^s,

ti'rnd:tht:;fa|*.yiu:f of'

^ .
%■

: reiul^lny isEu"
I . : ?PSEe^,ls(^ nalSes.

.;tiSfce£'}.
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1 am (doubtful whether under this 

Ordinance a native could claim, as against a non­
native, title to land by undisturbed .possession for 

i ten years under the .[ndian Limitatior^iCt, 1877.

Chanter 32 - The Imaigration K^^iction 
Ordinance.

jUI* .aaoiinc to be deposited by an Asian, ' 
or an tfricim is less than the der-osit required from , 
a European. The reason is not racial, but is 
dictated by the diflerence in the probable cost of 
repatriation.

Chanter 75 - The Railwaj' liSterials Protection 
Ordinance.

offences under this Ordinance can be

m

m

• :•••

ii

committed by natives only.
Chapter 77 - The Collective Punishment Ordinance.

The principle of collective punishment 
is confined to motive oo.mmunities. In this connexion 
the obstivftions of thd oecretary of State in his 
confidential despatch of 15th nay, 1930, are of 
interest ’'I hope that in a comparatively short time 
it will be found possible, if not to dispense with 
it (the Ordinance! entirely, at least th restrict its 
use more and more, and if'should wish that end to be 
kept ii}, view." '

Chapter 79 - The Stock mci Produce Theft OrSiihn^v ^ c;^?
The imuGsitlon of a minimum fine ^

ten times the value of the stock or produce stolrai te 
obli^'tory bnly in cases against .natives. .There is 

- ,_aiso provision fmr ^vyiog the fine comaiunally.

■ .-'1
.a

■*1r

__
t

ei
Kt:SSThd amendment of the Ordinance is 

under Gohsiderailon, ■ ; ■• "h n .-

lie
now

j

inC
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Chapter 137 - tae Natives' .Ires Ordinance.o
T.ns prohibits the c-riying of native 

ariMi axc^t under pernit.
Cnapter 15S - Tae branding of Sto^Ordinance.

nr tive nay ;nrj< his stock

ti.nctive uiark pro.idod tint ueilfxer letters nor

fi£^ires for..! t^art of suen mark, and t.iat. such mark

is cissx..niiar to any registered brand. '

On.inanoe No. 31 of ISIS - Toe ixthjTated 
Spirits 0.;iaance, 10.5

r; Section 4 c itosnee to sell or keep

sale .methylated spirits caiuiot ee granted to

a dis-

T1

m
tor

s iietive.
Ordina.ioe Ko. 15 )l 1SS5 - Tne Detention Camps 

Or- iri'ince, i9db

U-tsnti j;. C-n;.s sre reserved for natives.

There remain f.ir ooasideration the position 
of the native, as compared ..ith members of other races, 
as regards tiie aerniiiistrafioa of justice. By Section 
20 of the Courts Orcinanoe (C.iapter 5) subordinate 
courts .lave a vider civil Ju. isdiction ..here the 
defendant is a native t.ian they have '..hen tae defendant 
is a non-native. 3y Section hi of the Civil Procedure 
Ordinanee, 1S24 fllo. 3 ol 1924) the Governor In Council 
may by notice i.i the Gazette fix scales, gra^aated 
aocor&np to race and natiohr’lity, of monthly allosiaflaes 
i^yable for the subsistence of jiif'c'ment dehlnrs. Dlfler-

13.

-f,.;

ential scales are in force, for the obv ious'.re'ason

that it cos.ts more t^feed a luropc-sn in prisdn-thid>;;

,it^does tp feed a'liative.- The scales at presfent &,

■■h/.r'-pv . -.vpgUil.i-.-

■y-i?
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Europeans 
Eurasians 
Indians, lirabs cfc Swahilis *' l/li.

I
::'‘0'

/72 "Kat ives -j

IAs regards ^riiainai lav. 1 am - jifining 
ay remarks to the Penal Code tOicinanoe No. 10 o'f 
1930) and tne Ci'iminfil Procelure C-de (Ordinance 
Ho. 11 of 1930) ■..hior '.dll a jue iuto force on 1st 
August, 1930. As regards the Etnal Code, section ^ 
i .iposes a much hig.'ier scale of i.ip. isonment for 
natives in default of payment of a fine: Section 135 
provides that the searon of nun-native premises must 
be done by a European poiice officer: and.Section 
14V constitutes tne offence of oonneiion betv;een a 
ohite ..Oman and e mtive man, tr.ore being no corres­

ponding offence between a .-.ruti msn and a native v-oman, 
or any corresponding offence by an Asiatic

14.

>!

T-.e Crhainai Piocedui’e Code gets rid of 
the two ohi|f racial anomalies in the Criminal Procedure 
Ordinance (C’A’apter V), t.iat natives could be vhipped 
for any offence, and that no nouused perstxi bni a 
European could give evinenoe oa oath in his own defence. 
It still contains the following racial distinctions.

15.

By^Sections 7, 10 and H a nativ.e can be dealt with 
summarily by a subordinate court for any offence eatc^t ^ 
treason, murder, man^'fiagnter and n^e. A asihordinate 
court cannot pass on an Asiatic a sentence of mere tha^ 
two years or on a Eurppean a sentence of more than six 

■ months. By Sections 42 and 43 the ^ovisions relating

1

Ito security foM gopd behaviour from vagrants,

.■b'luspectefi' persons and'Eabitual o,ff^ers’ 'arh not ' .;C

'' appiipable ^ Europeans m'w may he al t vi tti undsr

the J^granoy^%tito^ "Seotlohs 206 \i,

-4
bib

h.. r.. , .■■ -
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to 212 give Luropeans t2s, riglit of'tried by a 
Suropean .jury.. Ho similar right is given to any 

■ other section of the. oonuaunity^
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GOVERNMENT HOUSE, 
KENYA,A

EAST AFRICA.

6th Decraber, 1930.

«
Dear Parkinson,

A despatch goes by the same mail as this 
letter explaining the circianstances surrounding the tele­
graphic correspondence conmencing with rny Confidential 
telegram No. 395 and ending with the Secretary of State's 
Confidential telegram No. 305 on the subject of the 
amendments which would be required in existing legislation 
to bring it into conformity with the policy laid down in 
the Memorandum on Native Policy.

(Vti 3

As a good deal of publicity has been given _ 
in the local Press to the matter I should like to explain

The first intimation that I had ofexactly what happened.
Mr. Roden Buxton's question in the House of Cmanons and Dr.

ISfiiela's reply was in fteuter of the 26th November, 
thought it peculiar at the time that I had had no telegram 
from the Secretary of State asking me to prepare a despatch 
on the lines since indicated, and made particular enquiries 
as to whether or not iioh a telegram had bean received here. 
That .telegram, as it later transpired, was in fact not re­
ceived until Z p.m. on Friday the 28th November.

Aa it..........

.!> ’y.
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OOVEBNIIIEIIT HOUSE. 
KEHYA,

I
* 1

EAST AFRICA.i?
6th DecambeM,W30.

that particular after- 
snowed under despatching urgent

As it ao happened, on

the coding clerk was 
tele^aniB, and was 
"Priority* until the 
BBS on

noon
obliged to leave those not marked 

Saturday morning for decoding, 
morning that Conway Harvey asked hie

As this was the last day

and it

toe Saturday 
question in legislative Council.

outstanding questions as 
instructions for a reply to be

of Council, I wanted to clear up
far as possible, and I gave 
sent him in the terms of which you are already aware, but 

. bearing in mind the Reuter, I again 
enquired if any leTegr'am on toe subject halbeen received

from the Secretary of State and was told no.
of fact the coding clerk, after

before doing so

As a matter
decoding the tele^sm at about 10 
sent it down, in the ordinary way 
missioner's office, and it did not reach toe Clerk of 

branch till after the written answer had
did not get toe flimsy espy till to# Monday

Saturday morning,a.m. on 
, to toe Chief Native Corn-

Council's 
Sent, idiile 1
vsorninc-- There was certainly an eleffient of delay hare

due to.
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* COVERNMCNT HOUtE. 
REHYA.

‘“W*'**
5th December, 1930. a

due to an abnormal amount of coding on that particular 
afternoon, but had we had your teleej’am the same day aa 
the Reuter or even a little later the mistake could not 
have arisen.

Yours sincerely.

for His Excellency, ^o approved the 
draft, and is absent on tour.

h

k. C. C. PARKINSON, BSQ., OJ.S., 
COLONIAL OFnCS’DOiNifto sraar^ s. ». i. 

LONDOf},
J.-T-
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4 Governiv^en<^ ’i ,
Kenya.(S:

5» .'?Nairobi^
No./^l 

■ ® QgilEUBjUiXI^L.* *
Kenya’. '■il

Ith December, 1930.> ‘^SOANmi
ICOI.. OFFlacI

>
A V,:.

iMsr Lord,
: ‘

'I have the honour to refer to Your
f40.L tui Lordship'a confidential telegram No, 305 of t^ 2nd

Hi S" —" '■ -— ; Deoeiriber, 1930, in reply to my confidential telegram
No. 414 of the aane date on the subject of the despatch 
idiich Tour Lordship has asked may be prepared on the 
amendments ohich would be required in existing legisla* | 
tion to bring it into conformity with the policy laid 
dowi in the Memorandum on Native Policy.

f

2. , As explained to Your Lordship in mj 
telegram No. 414, lb*.' Conway Harvey asked in Legislative 
Councils-

Nf- ‘i r.:..

”7ill Crovemment be pleased to lay on the 
•table a copy of His Kxcellenoy's despatch on the 
•subject of amendments idiich would be required in 
"existing legislation to bring it into conformity 
•with the policy laid down in the itemorandum on _ . 
•Native Policy".

I

to idiich 'Uie following written ^eply was given in 
^ 'Legislative Council before Your Lordship's confidential . 

fi tihijdc. telegram Ho. 295 of the 27th November wias hrou^t to nup^
notdest-(

IH£ RIGHT HONOUUBLE LCRD PASaniLD, P.O.,
atcRBmY or syaxb •sn osmts^,

UOatllNGr SIRBtT,

r
-S'. -4

■‘‘fe
'V. •

LONDON, 3. ». 1. mmm•Ji,

: ...-I,

‘‘IHmm
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notice:--
V >■ «> . *

•No despatch has bean sent to ttie < 
•Secretary of State nor has His Excellency been
•requested to write one*.

The above question and answer wj^e published in the local 
papers side by side with the anspfr giv«i in the House of 
Conmons to Mr. Roden Buxton, and the suggestion was made 
that there was some mysterious discrepancy between the two

official answers.

In order to avoid any possibility of an4.
undesirable Press controversy arising 1 thought it

I thereforedesirable to take action at once, 
imnsdiately despatched to Your Lordship the telegram
referred to in the preceding paragraph, and at the same 
time caused the following letter to be written to Mr.

Conway Harvey:-

•Dear Mr. Conway Harvey,
With reference to the answer given to your 

question in Legislative Council on the subject of 
amendments which would be required in existing 
legislation to bring it into conformity with the 
policy laid iown in the Memorandum on Native Policy, 

I am directed by His Excellency to inform you that 
subsequent to the despatch of that reply a telo^m 
from the Secretary of State aekiag for information 
to be forwarded by despatch in accordance with the

ter^.;,

-V I... *».
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terms of ttie Itoder-^orttiry of State's reply «i 
this subject in the House of Connona has been 
brought to His Sicellency's notice.

is trie despatch in ^estion is an 
important one and the iaf^Toation required ie far 
the specific purpose of preeiding the Under­
secretary of State with material for a Pariiantetary 
reply, you will, Hie Excellency feels sure, agree 

* that GbyertBiient is not in a position at the present 
moment to give any aesurance that it will lay a 
copy of a deepatcb which has not yet been written.

As His Excellency observes that the local 
Prese has published your question on this subject 
and the answer given you by the Colonial Secretary, 
perhaps you would see that this letter receives a 
similar publicity.

Yours sincerely,
(Sgd.) J. L. filloocka.

Private Secretary*.

Your Lordship will observe that the text5.
of this letter conforms generally with the terms propoesi 
in Your Lordship's confidential telegram No. 305 of the 
2nd December, and ^a it had already been sent to and 
acknowledged by Mr, Conway Harvey befws your tele^sm 
had been received, I did not consider it desirable to 
take any further action in ^e matter.

pit (- ^ 1'I'i'/.’

V'
I have the honour to be,

Itf lord,
Your LordaMp's most obedient, famdbie 

servant.

j;.
■‘1:% ■ £i idnsGOOttBseR^ L,J

■ a.’; IM


