EAST AFR. PROT,

STOCK AND PRODUCE THEFT ORDINANCE

Trs cogtn for assent.Has nothing to add to Legal
Report enclosed.Sends copy of Bill as originally
sumitted to the Legve Council to?thqr with a copy of
the Report of the Special Committee.
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GOVERNMENT HOUSE, |
‘- . NALROBI,
T APRICA PROTECTORATE. BRITISH EAST AFRICA.
m Decemwber 14th, 1912,

Sir,”

I have the honour to transmit herewith
for favour of your assent two copies of The Stodk
and Produce Theft Ordinance 1912 as passed by the

‘er, Legislative Council on the 27th’ ultimo. - |

|

:
:

6
2. The encl osed memorandum by the Attorney
Bl General deals very fully with the objects of the
" 0-1;1: ~ Ordinance and I have nothing further to add,
" 3s. A copy of the Bill as originally sub-
mitted to the Council together with a copy of the

report of the Special Committee is also forwarded,

I have the honour to be,
Sir,

Your humble,obedient servant

-{f-é‘w@;/?’)%@

GOVERNOR,

’

THE RIGHT HONOURABLE

LEWLS HARCOUR?, p.C,, M.P,,

SECRETARY OF STATE FOR THE COLONIES,
DOWNING STREET, LONDON, S .W,
]




Cast Afviea’ Protectorate,
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HIS MAJESTY KING GEORGE V.
HENRY CONWAY BELFIELD, C.M.G.,

L . Governor.

v

An Ordinance to make further and better Provision
for the Prevention of the Theft of Stock and

Produce. -
[ 1912. ]

BE it enacted by the Governor of the East Africa Protectgrate with the
ulvice and consent of the Legislative Council :—

1. This Ordinance may be cited as “The Stock and Produce Theft Short title.
Ordinance, 1912.

2. In this Ordi , unless inconsi t with the context :—

The term “District Commissioner ” includes an Assistant District Interpretation.
Commissioner ;

The term “farm” includes also a plantation, orchard, and a market or
uurserieguden;

The term “ Native” means a Native of Africa, not being of European or
Asiatio race or origin, and includes a Somali :

The term * produce ” means agricultural produce and includes ostrich
feathers ;

The term “ stock " means the male, female, or young or cross of an animal
of any of the following kinds :—horse, ass, kine, sheep, goat, swine or domesticated
trich ; and -

The term “theft” includes every offence punishable under any of the

sections following of the Indian Penal Code, and includes also an attempt to
commit, and an abetment of, any such offences :—
Seotions 379, 380, 381, 382, 384, 386, 357, 392, 304, 395, 306, 408, 406,

- Whenever any Court shall convict any Native of the theft of stock or Minimum fine

produce the Court shl"l', in addition to or in lieu of imposing any other punishment to be imposed on

authorised by law, sentence the Native convicted to pay a fine which shall g':;:f': z?':‘:c::d

In 10 case be less than ten times the value of the stock or produce in respect of or produce.

which the offence has been committed. Prowided, however, when two or more

Natives tried jointly are convicted of such offence as aforesaid, the Court shall

sentence each Native convicted to pay a fine of such amount as the Court may

deem proper, provided that the total fine payable by all the convicted Natives

shall not be less than ten times the value of the stock or produce in respect of

which the offence has been committed. And provided further no animal shall be

valued for the purposes of this section at & higher value than 300 rupees.
4. Whenever any Native shall be,mnvi&ed of the theft of swcmr roduce Wyrrant for levy

ind shall be sentenced to pay a fine the Court passing sentence shall, unEyss the of fine imposed

tmount of the fine shall be forthwith paid, issue a warrant for the levy of the on Native
tmount of the fine by distress and sale of any moveable pmﬁ:rty of the offender :h.fm"z‘?;f"d o
- . stock or
f{d, r of the offender’s produce.

or of the offender’s

f » sub-tribe or tribe or of any mem
f!lmb, sub-tribe or tribe,




proper.

hundred and twelve.

by me with the Bill which has passed the

Council and found by me to be a true and correct printed

Sy ews
o c——
Olerk of the Legislative Council.
Pr ted for thenticati and assent as a

correctly and faithfully printed copy of the Bill as passed
by the Legislative Council. (

Attorney General.

copy of the said Bill.

Assented to in His Majesty’s name this

of December, 1912.

Fl Governor.

convicted are such as to justify the

balance of the fine, as the case may
of the property of the offender’s family,
a Provincial Commissioner may, if he should think fit,.
" the kiead of the family or the Headman or Headmen
sub-tribe or tribe to show cause why the warrant should
executed, or may hold such other enquiry as he may

: Passed in the Legislative Qouncil the 27¢h day. of
November, in the year of Our Lord one thousand nine

This printed impression has been carefully L:l:rred
islative

Pranrep 5y Tax Govr. Privree, Nairos:.

§

¢
4
i;

-

day
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33!!11&&
members ' of the
y member or members of the sub-tribe
(3) of any member or members
lender belongs, in the order set out
the fine is levied. e s thes
against any propel Tt
lmllit\n{lﬁit llll{l have been
I Commissioner of the Province in

or tribe of the offender is resident,
nissioner shall, before endorsing any ' such
wmnquﬁlfyhknulftbuthe.cimumnmcuoforin
connection with the offence of which the offender has been
convicted are such as to justify the levying of the fine or the
balance of the fine, as the case may be, by the distress and sale
of the property of the offender’s family, sub-tribe or tribe, and
a Provincial Commissioner may, if he should think fit, call upon

the head of the family or the H or Head of the
sub-tribe or tribe to show cause y the warrant should not be
executed, or may hold such enquiry as he may think
proper.

Passed in the Legislative Council the 27th day of
November, in the year of Our Lord ome thoSand nine -

hundred

and twelve.’

This printed impression has been carefully oomrred
by me with the Bill which has passed the Legislative .
Council and found by.ame to be a true and correct printed

-copy of the said Bill.

%M/

Clerk of the Legislative Council.

Presented for authentication and assent as a

-correet]
by the

and faithfully printed copy of the Bill as passed
gislative Council. " (
= i ey

Attorney General.

v
Assented to in His Maijesty's name this da;
of December, 1912, T ¥
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THE STOCK AND PRODUCE THEFT ORDINANCE 1913, .

snn

1. Under the Indian Penal Code a Court convieting
any persen of threft or of any offence punishable under
any of the sections of the Code mentioned in the inter-
protation of the term “theft" in this Ordinance may
impose a fine. The amount of the fine is left to the
discretion of the Court but must not de unreasonable.

If the fine is not paid, the Court imposing the fine may,
at its discretion, issue a warrant for the levy of the
fine by the sale of the moveable property of the offender.

2. The purpose of this Ordinamce is, in the first
place, to prescribe thonhi-ﬂlo which shall be
W.btlmmﬂh‘dﬂbﬁdtotoh&n
produoce, and to impose upon Courts a duty to take steps
for the levy of the fine, if it not paid.

8. It has in the past been urged that the Courts
should be expowered to punish stook thieves with a
longer term of imprisomment than is proseribed by the
Indian Ponal Code, but it is mow generally resogmised
that the impositien of a fine, a punistment mere in
accord with the laws and customs of the Native Commmitis
vill go moh further to doter Natives from oomifting
theft of stock or produce, hqoﬁwfndw
ment, provided the fine is levied.



(2)

278

4. Under Native law and oustom the pemalty for
theft of stock is a find of stock; the amount of the
fine varies with different tribes, but it has been

i

stated that a fine of ten times the mmber, or of ten

T SN

fine, and a fine of that amount has been adopted for fle
purposes of this Ordinance as the minimm fine to be
imposed.

5. The Ordinance further makes provieion for the
lovyof-ﬂuby!Muhof.nmﬁyotmf-ny
or Commnity to whioh the offender belongs, in ocases in
which the offender has insufficient property te satinfy
the fine, and the ciroumstances of the offemce in respeoct
of which the fine kas been imposed are such as to justify
the levy of the fine on the property of the family or
Commmi ty.

6. It is stated that under Native law and custom
the head of tre family or Commmity of an offender is
under an obligation to the persen entitled to receive
compensation in respect of the offence cormitted to see
that the compensation is paid out of the property of the
of fender or of his family or Commmnity, and that Natives
will recognise the equity of extending t)is obligation
to cases in which fimes have been imposed under this
Ordinance, provided the ctroumstances of the of femoe are
such as would impose such obligation if the fine had been
ordered by a Native Tribunal administering Mative law..
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. As 1t would be obviously imequitable that the
ﬂkul‘vmuw”ﬂhbﬁ
“dl.ﬂ"hhﬂl”*ﬁ-m
fanily for sone time, provision has been isde in the
Ordinance to postpone execution of a warrant as againmst
family or tridal property umntil a Provincial Commissioner
has satisfied himsolf that the ofTence was committed
under ciroumstances which would justify the execution of
the warrant as against such preperty. The diseretien
allowed by the Ordinance to Provineial Commissiomers is
necessarily wide, but it" is considered that there is no
reason to doubt but these officers will exereime their
disoretion wisely with due regard to justiwe for the
Natives and the purposes of the Ordinance.

W

8. The Ordinance is designed to deal with a class
of offence which is prevalent in this rotectorate mnd
vhich, if not checked, will ruin 2 most important
Amongst Natives of this Protectorate cattle thieving w\;
oonsidered as an honourable occupation, provided the
thefts are comitted in respect of cattle not the property
aq-.-amc-mb-humhuw“
-u:u-xnymug,\puuqum in the Reserves
against stoek thieving that stock thieving can be chesked.
The of Natives convicted of that offence to
long terms of imprisemments has not and will not }ave the
devired offeot. If, however, heads of families and
Commnities can be taught trat it is not only their duty
but it is to their advantage to use their paremtal
asuthority to restrain the young men from committing this
m-mmmuw*J
created.

’
34
5,
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9. ' As thefts of ostrich feathers plusked from

wwumnmwm
huhmwdhuwl‘mn
m—dmmhu.m“ the
mnuum-omm-uuama
produce defined to include agriocultwral produce and
ostrich Teathers.

10, Ae I know of no similar law in foroe in a

‘Gl!- .X--\hhuﬂnﬂh?mou—y'h
@5 ‘u-t to the Ordinamce without previous reference to
" the Secretary of Otate.
m_ . i (,,
L L7 A Lok

ATTORNZY GRVIRAL,
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&
Title.
2.

£ Swil4, who is a detribalised Native, is mot
in the definition of the term "Native."”
Aa"% Ordinance will apply to Jubaland, it is neasssary
that a Somali slould be deemed to be a Mative for the
purposes of the Ordinance. T
The term “theft” is defined so as to include
robbery, extortion and similar offences.

hmmmu.mnmcu.pumun
or ram, the second proviso has been added to limit the
value of any animal for the purposes of the Seotion.

Under this Seotion the Court has mo alternative but
to ismue a warrant for the levy of a fine wipaid, and the
varrant must be executed ageinst any moveable property of
the offender which uder the Cririnal Procedure Code may

“be seised and sold.

m-rm,-umwmmmd
ummuw.umw.* :
m,na-muwuumuq&

Under Sub-ssotien (2) of 14 Sectien the Pravincial
Oommissioner is required to satisfy bimself of the equity
of levying t @ on the property of the family or s

f-a‘l- fl : ._..L
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A Bill )

An Ordinance to make further and better Provision for the
Provention of the Theft of Stock and Produce,

Printed by the Government Pirnter, Nairobi,




n Ordinance to make further and better Provision .
for. the. Prevention of the Theft of Stock and - - :
Produce. _ A 283

5

1. This Ordinance may be cited as “The Stock and Produce Theft Short Title.
(Ordinance, 1912.

2. (1) Sections 1 to 7 (both inclusive) shall apply to the whole of the Commencement.
Protectorate and shall come ifito operation on the publication
of the Ordinance in the Gazette.
(2) The Governor may, by notice in the Gazette, direct that the
provisions of Section 8 shall apply to any Province, District or
area specified in such notice, and may by such notice fix the date
on which such section shall come into operation and take effect in such Province,
District or area. . N
3. In this Ordinance, unless inconsistent with the context :— Interpretation.
The term “ District Commissioner ” includes an Assistant District
Commissioner ;
The term *farm " includes also a plantation, orchard, and a market or

nunﬁ garden ;
e term ‘ Native” means a Native of Africa, not being of European or
Asiatic race or origin, and includes a Somali ;

The term * produce ” means agricultural produce and also all skins, hides,
horns of stock, wool, mohair and ostrich feathers ;

The term “stock " means the male, female, or young, or cross of an animal
fany of the following kinds :—horse, ass, kine, sheep, goat, swine or domesticated
ostrich ; and the carcase or portion of the carcase of any slaughtered stock ;

The term “sufficient fence” when applied to wire fences shall mean a
fence of not fewer than four wires and not less than three feet six inches high ;
i other cases any fence, wall or hedge through which no stock could pass
without breaking, or any natural boundary through or across which no sheep
would ordinarily pass; and

The term “theft” includes every offence punishable under any of the
sections following of the Indian Penal Code, and includes also an attempt to
commit, and an abetment of, any such offences :—

Sections 379, 380, 381, 382, 384, 386, 387, 392, 394, 395, 396, 403, 406,

408, 411, 412, or 414.

4. Whenever any Court shall convict any Native of the theft of stock or Minimum fine
produce the Court sba[‘i, in addition to of in lieu of imposing any other punishment ;’:":m
authorised by law, sentenee th® Native convicted to pay a fine which shall ;') ot of stock
in no case be less than ten times the value of the stock or produce in respect of or produce.
which the offence has been committed. Provided, however, when two or more
Natives tried Jointly are convicted of such offence as aforesaid, the Court shall
sentence each Native convicted to pay a fine of such amount as the Court may
deem proper, provided that the total fine payable by all the convicted Natives
shallfnot be less than ten times the value of the stock or produce in respect of
which the offence has be¢n committed.

5. Whenever any Native shall be convieted of the theft of stock or produce Warrant for levy
und shall be sentenced to pay a fine the Court passing sentence shall, unless the o e kpased
tmount of the fine shall be forthwith paid, issue a warrant for the levy of the .onyicted of
tmount of the fine by distress and sale of any moveable property of the offender theft of stock o
or of the offender’s ily, sub-tribe or tribe or of any member of the offender’s produce.
family, sub-tribe or tribe.
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. In Defpatch No SS9 cf‘;.‘ dlayh

Report of Special Committee of the Legis-
lative Council on a Bill intituled an Ordinance _285
to make further and better provision for the pre-

vention of the Theft of Stock &

HRERE..

The Commithee consisted of the Ch _
(dhlr-n), tb‘lttornoy General | Hon.C.W.Hobley,C.M.G.,
Hon.P.0.Dickinson and Hon.B.G.Allen,

2. After the provisions of the Bill had been care-
fully considered it was unanimously agreed that amend-
memts were desirable in more than one direction,

3. The Committee consider that, as the object of the
proposed enactment is Primarily-to prevei® the theft
of stock, ostrich feathers and produce, the special
punishments provided therein should be c¢onfined to
such offences and should not be made applicable in
the case of theft of other property.

4. It is therefore recomme nded that the definition
of the expressions *Produce and stock" be limited so
as to includecin the former agricultural produce and
ostrich feathers only and to exclude, in the latter,

carcases or portions of carcases,

5. With regard to Section 4 which provides that a
fine of 10 times the value Jf the stolen property
must be inflicted in the event of a conviction be ing
Secured, the Commivtee cons ider that a limit should
be fixed to the value of“any one animal stolen for
the purposes of the Ordinance. They recommend that
such limit of value be fixed at Rs.300,

6. The reason which .om,t_b‘ Committee to make
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t.hu mﬁ&tlon are u follows:-
The fine of 10 times the value of stolen property -
is based on the native custom of demanding the replace-
ment of stolen stock by a fixed number of similar nﬁok
but for the purposes of this Ordlneme 1% 1s necessary

~to -express the penalty 1n lonetary value, It has beon

represented to the bo-lttee that, a]though some nat ives
may realise the dirference between various grades of
stock, it is necessary to r17‘one outside value within
reasonable lll;lts in order that the penalty of 10 times
such value may not fall too heavily on the family, sup-
tribe or tribe of the offender in cases where the -
offender is unable to pay the fine himself. The Com-
mittee agree that natives would ot understand how any
single animal .fu - vor}:h.lg.grd times more than
&hether animal of the same species and would regard a
fine based on such value as extortion. The effect of
the enforcement of such a fine might lead‘to the most
serious dislocation of local administration and would
in the opinion of the Committee have a grave effect on
the labour supply since the Chiefs and Elders would not
ocare to take the risk of the ir young men being conviet-
ed of theft under the Ordinance while away from the ir
direct control and would consequemtly dlsoournge them
leaving the ir Reserves for work,

7. The Committee he.\(e carefully cons idered the pro~
posal of the dmpos it 1;m of & minimum monetary fine in
cases where the vup qt the stolen stock does not .
amount to Rs, 10, U‘lo ut recomwend its adoption,
They consider that such a puvuxm would be nntqal‘.
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to the Principlegof replacément of stolen stock 1o
which allusion has alveady been made. 287

8. The Committee consider that it is necessary to
include in tho Ordxmme some provision which vill safe-
guard the lmncu of the tullles and tribes of nati-
ves who are Jbvlonaly not subject ;\o family or tribal
ooqt,rol such u a native who ny have severed ‘all com-
nection with his tribe for several years, a Kavirondo
working on Magadi Railway or a Kikuyu who may be working
on the Coast. 'l'hoy tl;eretore recoumend that the provi-

®ions for carrying the incidence of the fine beyond the

offender himself shall be subject to the acquiescence
of the Provincial Commissioner in whose~ Jurisdiction the

offenders tribef is situate§, such Provimcial Commission-

er belng}fhe opinion of the Committee the individual

best able to judge of the relations between the offender
and his family.

9. Finally the Committee recommend the deletion of
Section 8 of the Bill. They consider that such provision
whereby the onus of proof of innocence rests with the
qccused is contrary to the pr inciples of British Law
and Justice. They are apprehensive that the retention
of this clause might lead ‘to grdave abuse and, by res-

tricting the free movement of natives, seriously affect

, the labour supply. They recommend that this matter be

dealt with when a feno‘lng law is enacted.

sd, C. C. BOWRING

'
Chairman of Committee
B i l‘l-u-x:.
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" Delete. <.

'vnpconu« Calyse 2.. ) 2 . s
In the interpretadion of the term

"produce" delete *also all skins, hides, horns

of stock, wool, mohair and" and substitute P,

*includes"”.
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ause 4.

Becomes Clause 3.
Add at end of clause "And provided further
no animal shall be valued for the purposes of

this Section at a higher value than 300 rupees."
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Becomes Clause 4.
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Becomes Clause 5,

The Clause to commence with the words

"Subject to the provisions hereinafter contained",
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Becomes Clause 6(1).
In the first line substitute "4" for "5".

In line 3 after the words "the warrant

shall® insert "subject to the provisions of Sub-

section (2) of this Section®.
Add SubZsection (2) in the terms follow=
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offonder unless and until 1t shall mve been
endorsed by the Provincial Coumissioner of the

e

-~ Province in moh "h flllly, sub-tribe or tribe
. by

o’ ‘lh offender is résident. A Provinoial Com-
atssioner mn, xkxux before endorsing any
mh mrut. ut!sty himself that the circums- .
tances of or in ooMttm with the offence of
vhu.:h 'tb}tfonier has been convicted are such
as to justify the levying of tm fine or the
balance of the fine, as the case may be, by the
dutrou and sale of the property of the offend~
er's family, sub-tribe or tribe, and a Provin-
cial Commissioner may, if he should think fit,
call upon the head of the family or the Headman
or Headmen of the sub-tribe or tribe to show
cause why the warrant should not be executed,

or may hold such other enquiry as he may think
proper.
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1874/1912-13. Rast Africe Protectorste.

‘. > el Downing Street,
}7 February,1913. ~.

8ir,

e
H.CONWAY BRLFIRLD,ESQ. ,C.K.C., I have the honour to agknowl

%., &e., &o.
(1874) the receipt of your despatch No.869 of
Mr. Downie 4/2 the 14th of December, forwarding two
MeBottomley 5.~ 7/ ; .
g: Rud.y 6 copies of the Btock and Produce Theft
x Sir G. Fiddes. 36 /2~ ; S ,
Sir H. Juat. Ordinance,1912, as passed by the Legislas
*&" J. Anderson. 3o /22—
tive Couneil of the Bast Africa
Lord Emmott. .
Mr. Hmd 12-2./3 Protectorate.
Cart—e e

2. I em-fully eware of the im-
as to hranding.
portance of this question and I have no
desire to appear to oppose any legisla~
tion which is locally thought to be
necessary . T am informed that stock

s thefts have recently been prevalent, ut

I gy point out that the lest official
ST LR &Y report
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