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Mombe. ga,

Hetover 7th 1905,
~r ATRICA PROTHCTORATY,

o, 544

~ i
e -
1 B
% B
Sir, '
@ [ 'n~e the honour te transmit to you herewigh ¢ > 3
o o g ; ;
. a c'opy of a rerort by Jud.r~= Fooitton and Barth on 7
S A o the exis'ing Courts ~7 loe '~ vectavane, 48 requested

youm,despatch Lo,R7. o

3
B

rréPoszea Judicature Trd!
TN

You will observe that !

terms and -does’not disouss (- e il 4L the 3

despatieh .~ rn 5 e Lean ke that it

1]
n
t]

would be of advanisy -~ Lo legsl "aut,’

i 1 . ¥ .
;-Ffolonial Office to have mmmﬂw "“»ﬂ'flcw‘,lﬁil}is_,{};a

them




- - s
them first of all with Mr,Barth who is now on leavé
in Yngland, g

no® I_have the honour ﬁbe{ kL
. N et ¢ A TTER RV VL R
» i - . : ‘4.

/ Acting Commissioner.
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Report on certain points raised in

M*. Secretary Kyttelton's despatch

§0.272 Of the 31st June 1905 cover— .

¥
y £ 5 5 2 i ,
- > ;; ' % z . ,j,ng golonial Offige ! memorandum on
1 o L u: :
5 L < L7 D o B N
A : "3 % 3 i ~ the East Afries (arert) Judicaturs i
{ R 8 )i . i o
fgan > 2 Uradparice..
' oy L, 3 ~ ’
x @] '1 - JE ..a&.._.-___i.____.
-
< D > a0
- sy ‘1 3
Bof ¢
=t 3 S BR:ers of similar isgislation we should like % preface our remarks

rifferent Protectorates.

’ 1n a.not)wr.

by ‘alludihg to e nu(zostion made in *he
memorandum that it might ve convenient that
legislation on similar lines should be intre-
quoad in Eest Africa, Uganda end Somaliland.
It is no doubt extremshy desirable that
there shoild be as little diversity as
pouiblo in legislation rolatmg to the
aame mam 4in the various Protootorntu, '
but at the sam%tm ‘4t showld bo borne m
mind that the conditicmu of tho %’W
Pwotectorates are in many ways °° Aissimilar.

th’i%& might prove aninnntl.y guitable

As Ugands l.a the nearest Protootomv
in geographicalposition to East Africa it
mignt not unnaturally be ;,hmxgh‘t. desirable
%o introduce aimilar legislation in th§ two,
Protectordtes, but in mc:, ?-he gonditions
of these two Pr"?ac,f.oratgﬂ{&r@‘ln w &

Ee s 2t Lo
> . 5 o




essentiale so diverse that any attempt to

introduce similar legislation for the ‘two

- on account of tﬁnr natural proximity and
mtercourse might lead to oonsiderable 6IrTOT.
ror instance, Uganda has but a very
small number of white and Indian *raders
{r the midst of a dense central Africu:
population. or this population large
numb«rs a.rg chrut:].ans who are governed and.
held 1@" ‘oherk by Xings snd.Chiefs: to: whom:
they look for guidance. There are no
traditions «nd no past history of otvili-
satirn from the outside world and the ommtry
i ya regarded generally as a *£abula rasa’
ofi which the ©ritish.Ggwernment may impose -
_whatever fo¥m’ of 1ag151“t§n may bo %

suitabla.
v 2onditions in In Rast.Africa, on the other lm'xd. we
Tiea. heve thrcughout the goast line the remains
of the old Arab civlliz‘:tion andv‘tnvb_‘ present 7
f . ) administration of Mohommedan Law. Indian
' nprclumtf and tradsrs TOrm:a& Mmmerous, 8%
nalmy. and long established community.

The ommiry is in constant touch with the

outside world owing to its ports and large
shipping interests, in sddition $o which At
gontatns the whole lemgth of the nmag%» 2
Railway. . - K

The




icated system of lew

mimta,

The native population is sparse and
the members of the warious tribes have but
11ttle coherepge amongst themselves, and asd
a rale have n@dernu‘ue chief or headman
whom - they lo;m up to and obey; and the
native christian element 1s but ,an insigni-
ficant m'};un of the total populniu\.
Latzt.lxsr hnd ‘perhaps of the most uwoﬂ.anco
there ars, apart from the iuropean treding . i
nouses; ’ tha begirminga of an mop&n aetuo—

ment wm%f_ 1)

importance andi #' g.uy cou.om within

»rom these instances 1t
now unsuitable it might be to apply to the

n1a gountry a law bdecause 1t had been found

to work well in the other.

The existing systens of law and qonrte. '

in East Atr!.o‘ a_ce undoubtedly oamlio;ud.
Thet they have becomesso is ptﬂlﬁuw"to
the fact that when the eountry was “taken
over tlere was already in existence the

Mohommedan Law in those paris which fquod g

the Sultan's Dominions; end partly owing to
the fact that the extension of the Government

}
up country and its rapid development owing “

to the nhuildthg ‘of the Uganda Railway made :
ko g

1t necessary to devise, A8 occasion aroee.
methods of déaling with the raplda¥y/ohadging
conditions. , g ' ‘
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0ffica memorandum we thirnk that it might be
better to omit detailed discussion of them
lm writing fnr the present moment and that
;their aolut1on would probably he- arrbded at
1n a m6re satisfactory manner by direct
. : oonaun.auon with the lszal suthorities at
h the Golonial Ofrice.
Judée Barth will, in ‘the course of a
faw weaeks be home on leave and as he 1=
thorouphly acquainted with the whole matter
in which we are both in éljn main agreed we
would suggest that the Colonial O0ffice should
take advantage of his preserice in England
t2 daiscyss all those points which seem either
to us or the colonial Office to need amend-
ment.
‘teation of Indian ° e It has been’ fqlt for a long time past
I unsuitable . [ and latterly with inoressing force that the
' } - aypliestion of Indian Laws in the Proteot-
G o ? | orate en bloc 18 notsuitabis. At the
g time of their r1rutAwpl‘10a=tl(‘n they affected
few persons oOther than British Indian sudlects
to whom they wers naturally congenial; but
now that the administration of the country
embraces the whole of the ngtive population
and» a considerable and growing number of

# e m:‘opaa'\s, fov .arguments can be adduced Tor

S the ccmtlm.ance of g sydtem whidh though
o w originally provxcung a makn-ghift mmohime

L)hls since daily become Ies" adaptavle to ﬂ,‘_‘




Arsbs, Swahills, Indiana, pagan and
christian natives. and Furopeans have all
had to b. y‘pvj.ded for separajpiy as omﬁ
new set -1 circwistances dun’n ng trotwt
aron‘e. The consequence hu not unnnt\u'lny i
been that there now extata a variety of laws
applicadbia to different peraons of a mout.
pearpiexing and not seldom oonniotixxs
harmct.~, and for the administration of
thee= laws the iagietratea and Judc‘ol

hrégghout the Protectorate have to ait with
varying powers and Jurisdictions.
ropditions. A oconsidsrable ortion of the existing
~ legislation 15 only of a temporary ohu'ioterr
and 1t has been felt for some time past zhﬁ
t 13 time ‘would come when the whola quq'n,on .
of revising &nd oqpsolldmlm, the whold, "’)« )
wutu;n r;r 1&' ygull have to be taken 1in 1
and. - 3.0 i, - g

4

w.rinévﬁté 1&3& fow years the cofffiitions

of thm ommtry have changed materially, qld.

' though th@ uraft Judicature ordmmo th1on
" 18 now under con~idevation was onlyw m’co
’ \ ghape some two and .hﬁlt years ago, we are

1; “w "o f axpe&ianco gl.:u'lod

t time that the original draft

may in various respects be now sub,jeotod to
oy fieation and eamendment.

K
f28t udge marth shoul?l ¥ith regard to the various points

b© wotn golonia) Office. raissd in the draft itself by the Oodonisl
. * § . il

.

J, Y et v K - % - =
x * L .
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, with suggestion thnt

w1 should hap altered.

K staff unable to carry
p.zh the work in one

pe.

" requisite

the growing needs of the country. ,
We therefore antirely auea with the
guggestion contained 1 . seorotary ¥
Lyttélton's despatch that 1t 1s ‘aesirable
that the system of legislation by 2pplying
should be dtloontmd h‘nd‘ﬁng
exigtinyg Indian Lavs be rmuqt to mt the
the '-‘ro“aﬁmh or hb .

Indian Lews

requiremants of

repluced by new local ord_lnanoea.

The\ ~
goonar this work can be undertaken th ?é
endd 5
nasler it wewkd Ds to carry 1t out.

But 1t -

.5 a large undertaking which will require

cave und attention to details end

sraat

should be considered and carried out ”«&
whole and la‘&pmm ey e
Although the local staff are anxious
te assist in m-u;y way; it is practidally
impossible to expect them o give the con- _,

stent and undivided ettention that the work -

e
would require. AY, presernt tmﬂo barelys:

able to cope with the current work of

»m1 \Lnrleijt.ging of

be some years

1t would,

the work, we fsar,

usfora the work so undertaken could be
completed &nl it would, in the process lose
the unity of construction whigh 1t 1s so

issirable that 1t should pogassyg. -
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coLunt to Crown

w~orygion™ahould
Criminal

iLte gode.

©a item of courts

pat sprcial appointment

. %o Bé a1nar1;?‘aﬂlﬁbﬁﬁ

(7)

Under these ciroumstancs- ws would

ventur- to suggest either that a D:uﬁm
pe “gprcially appointed who mi t begin the

{n ¢onsultation with the loou lagal

wn

suthorities and earry Lt to completion with

the usgiptance of the colonial Office. or
aheuld this course not be congidered desire

an appointment might ve made (as has

able
ilranl, -an asked for) of an assistant to
+re rrown Advooate, which would, te some

Advacats Frane to

Axlent. leave tha CTown

devote a portion of his time to this sub ject

only.

Tha two Procedure Codes, and agpecially

“4s “ade Af criminal Procedure, ars those
on whioch the work mj.gnt ne most ﬁmlngly
comaence<d, but in order to make thlol‘e__ﬁfl o
auit.aulv applioabln to the conditions orf
the countrv, respactive rsigtionship of tm

var;l.ous courts one uf.w d’cﬁer w11 need

®he existing system of courts inm

wnidoubtedly somewhat comp lLicated and the

that Mr. Secratary Lyt

fact tel*on has askad

for a report on the subnrdinate Courts as

now exiet and the changes that it 1is

W :

~4 to make in \nam ‘xmwli.f.‘tae the :

tiiey
pToy '
d.tfﬁqultw that 18 Ax: arisnced by 6?0-9 who
are HO{'.L"".F.DOHB.LLY acqueinted with the

loeal conditions in appreciating the
&3

b, o0 B



aatm 10 Official

200K/ referred to

L\w‘eiél Somirts
80¢e ag gpplied to the

Klorate

(®)

‘aotual state of arfairs.

in 1904 a memorandum on the gou.rta
of the Protectorate was compiled by Judge 3

cator which appears on page 1 - 94 \of the

X
official Handbook for East ‘Africa of 1905. %
Ae this memorandum largely covers the ground 5

of the matters now under discussion we beg
lsave 40 call the attention of the colonial ]
0ffice avthoritisa to 1t. IO ..

Phough this memorandum relutes to the 5
omu-ta flow existing in the Pratéotm}e as

“\

created by u-llare—ln gounocil, 19“1

: of the local OWM

nevartheless somawhat mislaldiul

and ordasrs

outside reader, as it doe- pot Mnclfme the
full extent of the chan»:ae that have baen

orought about in the avstem of Ccmrtu an

orlzinu. % omtnmd under the 'Natd.vo :
-gourty P@@ﬂations, (No. 15 of 1897) by the ‘
oreation of Courts of spesial jurisdiotion -
Xnown as 'Town Magistrates' courts' at
H@asa, Nairobi and Kisumu, and to a ltill_
luéer extent bv the Native gourts Amendment
ordinance (No. 31 of 1903) under which
speglal courts were created with full Jjuris-
diction over natives. ;|
ng latter ordinémoe hes practiosdly

revolutionized Tthe’ uminiftrnt;@ ‘of Justioe

with regard to Nativas tnroughout almost the

Artiole 3 of

whole of the Protectorate.




L ‘urisfdietion of
*inate-courts created
T letive courts Regula-

1897 .

<

the Ordinance provldea that 'the comi;;ioner
'may by proclamation declaTe any matrio_t‘ or.
'part of a District to be a Special Distriot
'wi&in the meaning of this Ordinance and;
such District shall be called a Special
1pistrict.' Under the provisions of this
artiole all the Districts in the mv_;p.;. :
of Ukambe,.Kenya, Naivasha, Kisumu and
Juvaland and the Districts of Vanga and
Taveta in .tlue Province of Seyldie l;ave been
proclaimed Special /Vn}_stricté with t.,h,p result
that ths only portions of the Protectorate

in which the old Native Courts Regulations
still obtain are the Coast mutnogl: @
Mombasa, Malindli, Kipini and lmu in 'hj.oh
four Districts the old Arad civilization

and influence is

radominlnt.

; The: courts K’of\'atituted. by the ik
Cohrts Regulations oant:hme on the. luﬂ
as orighmlll laid d.mm with a system of

appaais in civil cases 1ying from an
Asgistant gollector's court to a gollector's

géurt, and from the collaotcr“s\g?&rt to the '7

Provincial court, and from the Per ‘1-1
Oourt to the High ‘oufﬁ;w*hiah nar‘t

the place of thet am‘mudr ‘Hative coﬁ:‘t

concurrently with these courte there are
also the courts of the Native Mudirs un,d

Liwalis, a Liwali having a»-milar-Juris-—




ja' courts.

Tourts.

Jourte held bv

‘nlliesctinrs.

ey
col 1ec‘%61'f) ahd appeals lying in 1ike manner.

The Kathis' Qourts which were originally
instituted for the purposes of trying cases
nf?’cotmg‘the personal status of Mo! 8
isuch as. Marriage, invo'roo and Inherit’nnce'
a.i'equrtablishod. at a variety of places on
the Coast line, and by an amendment of the
or:'iginal ordinancs dated l/st July 19801 sppeals
1ie from their courts to the court of
Sheikli~ul-Islamn, who does not hear cases in !
the first ns ance.

The 'Special courtu' to the Jurisdiction
of which natives are subject throughout the
whole of tha rest of the Protectorate were
intended originally to ve held by ¢ollectors
of Districts but subsequently to the
Ordinence bsing brought into force all

iy .
Assistant gollectors in charge of Stations

_were (under Avtidle:5) appointed to preside

over adqitional Special Jourts and by
am~ndment No. 11 ‘ot 1903 the commiseioner
was viven power to appoint Sub commissione ¢
also to prseside over special courts. ' °

It will tnus be seen that r;'lmf to the
necessities of the situatton the scope of
the Ordinance Lag UER wMﬂlv extcndeq De’b'ond
that contemplatad 0{: _Lt‘ fi*ut tntroduotlon
with the result 1p | ;rr\ oo tha® many ¥ative -
nourte held in @soiu-matmmta nre presided

over by Assistamt Oonm.tm

0f these many are vomggum enhro.lv

v
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inexperisnced officers and it 133 a matter

of great doudbt whether it is wias t.onplaoe

in their hands, subject only t«ﬁ;he sup‘nh

visnl'y powers of the uigh gourt, such oalplete
Jua-indiction as the Ordinance confers.

Under such ¢ircumstances 1t is onply to_b;
axpected that seridous blunders and 1rreguli—

rities will be committed, and it undoubtedly
reflects credit »n the ger~ taken by &heeg 4

young officers m the discharge of thedr L\
JudieTial f\mctlone that’ serious mistaxos do
not more often oocu:..

The prin¢iple-eont-ingd in the Orninf.nce
is undoubtedly & SNound oms that the offiocer
sn the spot shébuld have wide powers over
the Natives liwing in his.District. Besides
increasing- the mthority':‘oi’ the Collesotor -
himself, frequently the omly white man in
uu pistriot, 1t b:evems tHa feilures of

;}ustioo that would certainly no'ur ir 9,11

the more serious cases had to be emnim.-‘.
for trial at Sessions, where us experience
ham alrest shown Lt ls almost impossibie

t’n ansure the attendanc= nf Native witnesses
without submitting them to restraint.
Seeing alao the size of the country tunat is
Aow adminidtered and the 1lerge numder of
courts 1t would he a practical impossibiiity
for one or other «f thes Judges to davote

the timg that would begeowaary 16 Y-rﬁel» %




ppocial courts.

A Mggilstrataes

" cmzaw)

prastion of sentences

it 1{nit powars

in

113)

round the country to hold Sessions.
Under the East Africa Native Tourts
Amendment Ordinance 1203 allggantences
exceeding six months mriaq%ent or twenty-
five lashes or a fine of Rs.500/- require

to be confirmed by the High Court.

During last year no legs than 103 ceses
were 80 sent up for confirmation and 11
cases were also taken in revision by the
High oourt, the records having bee:'\ sant
foi, on that Court's initiative. - This
yeaxi the number promiges to be somewhat ' . ¢
larger.

Though this power of osnfirmation and
revision acts as a salutary check on
excessive  punishments being inflicted 1t
to nome ~xtent has also had the opposite p
affact of 4nducing Magistrates in some
instenges to inflict inadequate sentences
in nrder %0 avoid the necessity of semding
‘hetir casag for confirmation, and there has

~ticeable in the graver oases in which g
t1a law reirea tha penalty nf death a ‘
dtstincet shrinking from accapting responsi- q

nility on the part of the officer holding

the trial. wWe have coneaquantly coma to 3
! R
= conalusion trat it nhould now be consi=:"
terad whethar {t ia not Adesirable to limit

lthe Jurisdiction of the ordinary Magistrates

g'in the more seriouq oclams of eases smch as




g ‘uises.

p vaziatrate could

4

-~

k3
(18)
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374
murder and culpabls homiecide and maks arrange-

ments that they should be tried by an officer

with a legal training. This matter was
partiai ¥ in view when an ad_d.if.j.onal %
appointment of a legally qﬁallﬁ.ed lagistrata’
was 'ssxed for last year, it bsing intended
that he shouid act as a relief tc the three
axisting légal Uagistratss in the case of
leave or sickness and also as an Assistant
to the Judges in relieving them in respsct
of other work .anolv;‘d by the administration
of estatels, bunkrupu;‘ias, and ‘tmtmm.pt,
and 8o enabling one of them to be mors fre-
quently on tour.

™ At present 1t 18 impossibl~ that the
two Judges of the High Court when both are
in the Proteotorate at the same time, and
st111 less ons when acting singls handed,
could in addition tc their other work try
all serious Native cases if ocommittea for
trial in the out distriots.

It may be in fact coon begome neces3ary

to appoint an &ddl:lonal Judge, and when

one of the Judges iz /7 laave it has already
necome necessary that an acting a;-pomm‘h q !.‘ J
should be made during his absence. ' B e;": X
Besides the powers of confirmation and’
revision veste4 in the f1gn cofrt the

Ordinance provides for an ap,nal Lo that

gourt in all matters decided by e Speclal

- S




. !
yggistrates hold ~

1i0nal Special gourts.

K ; v
- -
‘14-1
: L
a7y
court. Hitherto this right has not been

largely exercised but there are distinct
evidences that it is becomin ore 8o and
that 1t wiil before long be Ee frequently
resbrted to. ;

The Town Magistrates of Nairobi and '
Kisumu have further been specially appointed
to hold edditional Special courts under the
Netive Courts Amendment Ordinance in all the
pistricte of Ukamba and Kiswmu respboxivaly.
In . ractice, ‘the collectors of Nairobi and
Kisumu as & ruls try those case~ in whioh
the accused are Natives only. But in order
to enable the Town Magistrates to deal with
ensaq in which some of the acoused are Natives
and some non-natives, and also to sit for
the ool;potor during his absence, it became,
recessary to give them these additional

powers .; The only way, however, in which

& the powers could be given them was by &p-

pointing them Assistant gollectors to pre-
side ove~ additional Special Ccourte in the
various ddstricte- o%thei,r respective
Provinces. The ssme ﬂwﬂﬁ' that was'
experienced in making these’ npomt.mpnts~ h “r}
urises from the fact that Judicisl powers
are attagied to an administrativa appointment.
It therefore ' <came nacesgsary to give the

Magistrato® adminigirative s ointoents in

© ““oyder to enable them jo eaBTcisae thelr

3o v
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371
Judieiai functions. Articles 4 and 6 of
the Draft Judicature Ordinance were ﬁsutad
particularly with the view of e 1ing the
conmissioner. to appoint any lasxe;trato or' ,
Subordinate Judge with such powars as the
case might require without having to have

recourse to such an awkward method of

appointment.
1l urisdiction of Under the Native Courie Rules and
~i4nate courts coreated Regulations 1897 Assistant Qollectors have
» §ative Courts the potprs of athird class magistrate,
lationg 1897. gollectors and Liwalls of a sscond class

magistrate, and Sub Commissioners of a
- District Magistrate as provided in the
Indian Code of Criminal Procedurs. Article
52 of the Regulations provides for appeals
by reference to Chapter XXII of the same /
gode, and conseguently appeals lie firom all
inferior Magistrates to a Subr Commissione®,
affd from & Sub Coumissioner to the ghief —
Native court which is now replaced by the
High court.
2T subordinate Appesl In Civil cases in which both the parties
1 aianr otvil and are Natives under the Native Courts

appeals from Special Regulations there is a chain of appeals as

alr-gadv alluded to, but under the Special
courta ‘rilnance as an appeal in all matters

whether oivil or criaminal lisg directly to

the High ¢ourt 1t fo

ihe ﬂt’x‘l}'iul navure mhich uné*},t.hn ‘
S £ ¢ : e

Lowe Luat appeals of




ve and non-native

fluire ghould be made

> in poth clashes

Tan

(18)

270

Native Courts Rexgulations would hava been
heard by a c2llectsr or Sub oommlssibner
hav 2 ?.ohbe heard by the B;gh gourt and 1t Q
in a matter that we' think should be eonsi-
de;ed whether some intermediate Appeal Court
should not be constituted to deal with the
minor olass of appeals arieing from jJudg-
ments of the Special Native courts. ‘

Where the accused person or defendant
ie other than a nat,ve the course of pro-
cedurs applicable is in many respects
dlf7arant.

2 The differsnce is in fact so marked

that 1t has become usual to draw a broad
line of distinction with regard to the two
classes of cases and to ‘spoak of them
generally as 'Native' and 'non-Native' cases.
This arnse in the natural course of events
as the same Magistrate has to try a Non-Native
case with different jurisdiction and esudject
to d4iffereont laws of procedure and to apply
different law from that applicable in native
CUb e

W~ think that it would be desirable as
far as possible to le#sen the breach whidh™
axists hetween *the twn vﬂpe"nﬁ of casen xd
though 1t may be n=cezggary to adminlster
different law or cuatom having tha foree nf
law {n the two classes 1t would at any rate

- i 4
be possible 0 assimiluie as a general rule i




aarv urisdiction of

sowptee in non-native

l fine upto
{ R8.200/- 1
Apsictar? do. 3rd. olass FO'O!ﬂ’i' . J

(17)

in ocoth all rforms of procedure,an object
to which we edtach eonsiderable importance.
The pregent sys.em of é‘imﬁrdlnat-)

¥

, &4 trefr.urisdiction in non-Native

A - 1 thortly us follows:-
L The ordinary Jurisdiction of “‘jﬂ&.‘!‘ﬁﬁ,g‘.
in ¢riminal cases will be found%on page 77 ;
of the book of Ordinances and Regulations.
The limits of Jurisdiction as therein set
out were afterwards extendsd by a further
notification dated May 24th.1804 which

‘appears in the 0fficiel Gazette of June 1lst

1904. J .
£ordena: -

sub commiaaioneral 1st, olasa Magis-| Powers. |

trates under the . |2 years &
Oriminal Procedurs |fine upto

ods. . |rs.2000/= |

«

! 2nd. class iagie- Powers
- e e
6 months a

¢ollectors.

|trrtea.

Magistraeten. L month & |!
e upto

Re.50/—

The 5ub Commissioner of Seyidlie is

Axcluded from th.s 1'sl n@ his powers. fare.

@xeroisen ty the Town Magl§trate Mombash.

%



{n Judbalend.

and Kilsumu.

igistrates,

i
£

© than ices the Sud gcmnluionorg_of Seyidie;

¥hen the accused is a Buropean the
powers as  defined above are lmitod.aa
follows: - V
sub Hauulssioners, powers, six moRthe-and
months & fine upto one thousand .rupses.
Collectors and Assistant Collectors in oharge '
of stations powers of a thind class Magiatrate
viz. one month and fine of fifty rupees.

In the Province of Jubaland, however,
gollectors and Assistant Collectors have
only the powers of compelling the appparance
of a European before a Magistrate having
jurisdiction to enquire into or try.the case.

Q@
In practice the Sub carmiesslonera of

Ukamba and Kiswm do not in the ordinary

ooursa exercise their jurisdiction any more

the reason veing that at Mombasa, Kairobl

and Kiswme tires gourts of special Jurie~. .
dlction have peen orested (s mentioned on
page 8) which ure known as Town Magistrate's .

courta,

Each f tnese courts is presided gver .
Lo 213
by a Magistrate who has had a legel L

e p
nnd has the powars of a first class Maghg nt\. £

under the code with all the additional powera
PO
with which suc! a laglistrate may be invested

py the Local Govermment unler Sahedile 4
with the axcaptlon of ghe powers of Vearing 3

wppeals. The limite of their ;m;uaumf'(
Al il % -

£



- “~om Maglatrates of
lusg 1lie to tne

.ms Judge.

6 Sessions Judge

iiriet Maglstrate

tiged . »y High court.

_ Magistrate this procedure having bean xaxat

' 382
extends in the case of the Town l(auatrat. ¢
of Mombasa, to the Province of Seyidis, in '
t of the Tcwn Magistrate of Nairobi, o ‘

, Provineesof Ukamba, and Naivasha, and in

that of the Town Magistrate of Kisumu, to
the Provinc= of Kisumu. {
Under the Criminal PRocedure Code appeals
from #eglstrates of the Second and Third
class would ordinarily lie to the District
Magistréte, but, thers being no ppovision
in the Protectorate for a meparate!District
Magistrate, the Protectorate Judge was Qlde
District Magistrate by the Order -of the@ 3
18t. F‘ebrua_ﬁ' 1900. ‘, ‘
¢onsequantly all appeals from wmtévor
court they may originate are now heard by "
one of the Judges of the High gourt in llﬂ.l‘t . '

oapacily of Sessions Judge, or Distriot ~

aliva undedArticle 28 of the ordgw

;,‘r‘_. "
couneil 1802. ” st : ¥‘T;_

L ﬁ - X
AaS¥RE H1gh GaURL. wISO gmim T .
refa&cnuo to Snbormng ﬁ@l\&rﬁoz‘%

powom of a'Migh Court under the co

did not exist-prlor to the pagsing of ‘tl'ze, 5
Order-in-gouncil 1902, the ‘result 1s that
{n man, ¥ not in most instances, the
Judge has 1o exerciee the vn'ridua powara
Metriet Magistrats, fessiong Judge and’ High
gour®, all of,\micshy are in the cods mtiraly;

IR



‘. . {20)

geparate and should 1f the necessity of the

oage allowed be kapt distinot one from the

& other. m

‘N «

In short ‘the existing Judicial machinery

is inadesquate for carrying out the :bmid«;ﬁa :

of the gode. «
When a Judge of the High Court tries

= gase in his capacity of Sessions Judge

2T Appeal for the court of Appeal for Eastern Africa to
wlid
Af~Tum. wham apyeals from his decisions 1lie is in

' the gmeateat rslationship to him of a High
court.

Xow tha Ccode of Crimihal Procedure 1is
so oonstructed that for the propor oarryl;ig
out of its provisions, therm eshould be a
High Court ir constunt Session, t¢ whieh

applicationg could at any mmii;nt be made
with reference to all matters bo'toro a
. Sessions Judge. In pragiice this has been
v found to be an impossibility. %

The Court of Appsal ‘ror Fastern _Afrin’
at present has two Sessmions a vear and )
dit‘flvculty has been constantly axperienced
in ge'ytt.lng three Judges ‘zozotper for the
purpa;ze of constituting the dgurt; and péut .
hardiship ma‘;’ b;_ causdd \to ﬂménpsii:nt"n‘hvm"*
t» wait months pefore his appeal can be
heard. At the pfeannt moment thers is s
cadé, in stance, (n whion, the two accused,

- both gapopmahs, were trisd ad convioted at
- ™ P 1 "3,

L




Segsions at Nairobi in April; in the orzmw.-y

course the earl* est date at whioh their

appealﬁoould have been heard would havg, R
neen at the next sitting of the Appesl oonrt
in the 'irst week of September, but oving to :
the impossibility of forming an appeal owrt
sooner, it cannot in faot come on for

hearing till the first week of October, that

is to say, six months after the conviotidn, . i

Though no provision ie made in thg‘
| Draft Judipgatura Ordinance ®raltering this
atate of affairs we are of opinion that it t

would be desirable to devise same means by « )’

which 1t could be remedied. L W

‘ourt should bes a High Under the Code ag it stands trial 11.!' \
and . N

0 faci,not in name India by a High Court is final ﬁh.at is tc i

say there is no appesai oxoept to The King

5 L

in council and if oomuitments are made Mt
to thn High court as guch 1t 'ould be_ne- N’:
oceasary to pass ‘;n Ordinancé to provido or

appeal to the Appesl Court. 'rha existing ‘,;t
Appeals Ordinance 28 of 1902 provides only &
for the right of appeal in any cese whe '

such right would previously have existed, .

that 1s t0 emy, from a Judgment of a Judge

J.n zasx A&icn uttm a8 a Cmu-t of smzvn. P

ﬂ w laced

. N
gy our “wn iaw of procedure thA ralht

4 vnwn thﬂ oriminal Pr

the Hig" courit o the Court of Appeal
‘ tne right of apgeal 1in (';‘U«\inn\ matterds will

nesd to ba alearly defined.



It 18 we think advisable that the
right of appeal should be retained in all

the more sserious cases but under a simpl
& (

form of procedure though similar to that
provided for in the ¢ode for m;p'eals from
a Segsions Judge to a High court.

In Uganda Sub commissioners have the
vowara of Sessions Judges and the High Qourt,
dischargee $hé funciions of a High Court
undaer the ccde. rnis system would , however,\
be for mAny restpns unsujtable to the oo -4
ditions existing in East Africa, and 1if
comm! tiaents are made to the High couf-t

. brovigion should we think be made for retain-
ing the right of apyral to a Supsrior court,

There are many drawbacks to the wo'g-nng v’_’g
of the pressnt system of appeals bu; until - pé
the jJudiciary is strengthened on the mdinland
it 18 difficult tc suggest a remedy. for
the troubl®®, sxpense, and delay to which an
appsllant has now to submit.

°of Ruropeans. The most important change in the jurie-
diction of Subordinate Criminal courts that

18 prop se¢ in the Traft Judicature Ordinance

18 contained in Ariicles 23 to 38. "'rﬁ;.ao
Articles deal with the tm@al of Europeans

and on the assumption that Chespter IXXIIL

of the Criminal Preooedure Code 1s not applied
to the li"ro‘tecv.orata’providq that Buropeans
may olatm 0 be tried oy lury exaept in o

*




1etive® cases.

Jof unmn kowimz%a de hat vm&

uriadicotion 6

-'innte Courts in

[23)
¢
sSumnary casesi ge this alteration was 52
originally "3 has veen :-n f.hnt i
airfiqultiep Would scour in Zhe m

inevitabply enﬂue in many mu!“ it
acoused claiméd trial by Jury. _1g, nowever,; ")
the suggestion now made for strengtneﬁllﬂ
the Judicial Staff meets with approval .this‘
ap, Tehended difficulty would be largely
diminished.
. In Civil Matters all Sub commissioners,
collactors and Assistant collectors are

} ~inted to be Assistant Judges under the '
pombay civil courts Act 1889 which with
certain modifications 1is applied to the
Protectorate under the ordsr-in-Council 1897.
The nrdinm Jurisdiction assigned to tm
by ‘the Judge of.the Protoot,omf.e cam tnow
an}oipa Jadge of thp Mﬂl [ Y who sits. m
as District Judgs forv ther whole Prom«m‘té,
ths Protectorate bemg regarded &g 8 District

5

¢

in the Presidency of Bambay (q.wmided.;ﬂy,
the Order-in-c-unci! 1897), is aa‘ follows:~
cub commissioners - Cases dn Wh.loh the
=

su.b;]eot mtter does not

emoa!!“-vm.u_p of Re.1000.

gollectors. 4 r ‘»la'of: do. 500,
Kesistant golleotors 7 - do. do. 250.
on Magintrates Mombasa Rs. 500.
Nairobl 1,500

. K1gumu. 3,000 .




Apreals in nen-

$oAs .

t¢y Jurisdiction,

chouRta’ Jﬂtlad. i

hatter doss ndi exceed"Rs‘lo,ooo subject

The Jurisdiction of these two latter

has besn increased in view of their distance

from the head quarters of the High court
and the nardship that litigants might %n‘er
in maving to travel to Mombasa; rde

Xouzanaga

¥ot cames, mvinzf”f are’

.. A
The ordinary jurisdiction nsﬂhuﬁ to '

asslsgtant Judges may be varied bv the

Principsl Judge who can assign to any

kasistant judge cases in which the subject

however, to this proviso that in all cases
taken by an Assistent Judge the subject
matter of which exceeds Rs.5,000 the mppeal
lies to the High Qouri that is to gay the
court of Appeal for Rastern; Africa, other-

»

wige, followlng the ordinary pmaomne'm

all cagses, the appeal lies to the ‘ms‘tuo !

Judge mw is 4 gp- to the mgh count 1or<

East urel’«u.. i -:4 e 5 1", v
\;n mghinh fc\ their orainary o1vi1

Jur!.p *.uuon memtonea above the Courts of
the Town ﬁmetr&m of Nairobi ana.ximnu

-

respectivaely have under secticn 360 Of the*is.

civil Procedure Code been invests: wth
powers under Chapter XX to deal v;vj.th'innol-

vancy mettens transferred to them by the
i
ietricd i e,

R, ®. HAMILTOX.

J. r{ﬁgq. ST e e R
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