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CHAPTER ONE 

INTRODUCTION 

1.1 Background to the Problem 

Disability means a “physical, sensory, mental or other impairment including any visual, 

hearing, learning or physical incapability which impacts adversely on social, economic or 

environmental participation”1. Learning Disabilities (“LD”) refer to a heterogeneous group 

of disorders manifested by significant difficulties in the acquisition and use of listening, 

speaking, reading, writing, reasoning, or mathematical abilities.2 

These disorders are intrinsic to an individual, and are symptomatic to persons suffering 

from various dysfunctions in the central nervous system.3 LD persist in various forms 

across the life span, with its precursors—manifested in different forms, such as language 

delays or language deficits in early childhood—appearing before formal schooling and 

continuing into adulthood.4 

Students with learning disabilities face many challenges in pursuit of their education such 

as peer bullying, inefficient pedagogical approaches, academic and social exclusion. 5 This 

is largely attributed to lack of capacity building in the very teachers that instruct these 

                                                 
1 Persons with Disability Act2003 
2 National Joint Committee on Learning Disabilities, “Learning Disabilities: Issues on Definition. A 

Position Paper of the National Joint Committee on Learning Disabilities, January 30, 1981.” Learning 

Disability Quarterly, vol. 6, no. 1, 1983, 42–44. JSTOR, JSTOR, www.jstor.org/stable/1510862; See also 

Grace Kwamboka Omete Rasugu, Nature and Prevalence of Learning Disabilities Among Standard Three 

Primary School Pupils in Starehe Division of Nairobi Province, Kenya’ Masters of Education Thesis, 

University of Nairobi 2004, 15. 
3 Ibid 
4 Ibid 
5 Melinda Elchhorn, “Policy and Practice in Postsecondary Education: The Transitional experience for 

students with learning disabilities in India” Working Paper 2025-01, November 2015, available at< 

http://www.jstor.org/stable/1510862
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students.6 Early childhood education is so foundational in the growth of a child and children 

with learning disability need this more, physical and cognitive development, to enable them 

to be in an inclusive environment’7 

In Kenya is estimated that out of 1,000 persons, 25 to 30 of them live with various forms 

of learning disabilities. Studies have placed the prevalence of moderate to severe learning 

disabilities at between 3 to 4 out of 1000 persons.8 39 percent of children with learning 

disabilities sampled were attending mainstream primary schools, and 9 percent were 

attending high school.9 It is also reported that 39 percent of the children with disabilities 

drop out of school due to their disability and lack of fitting education system for their 

peculiar thus their marginalization.10 

Needless to say, education is a prerequisite to national development as it lays the 

foundation for unlocking and protecting human rights.11 For children with learning 

disabilities, education is even more critical as it gives them an opportunity to learn, interact 

and enhance their full potential. In the past, scholars and educators opined that intellectual 

disability was static and not dynamic and therefore, nothing could be done to improve the 

functionality of individuals with disability.12 

                                                 
6 Ibid 
7 Salamanca Statement and Framework for Action on Special Needs Education (1994), para 6 
8 Kenya National Bureau of Statistics, Census 2009 Summary of Results; Persons with disability, Available 

at <https://www.knbs.or.ke/number-of-persons-with-disability/> accessed on 2 December 2018; Grace 

Kwamboka Omete Rasugu, Nature and Prevalence of Learning Disabilities Among Standard Three 

Primary School Pupils in Starehe Division of Nairobi Province, Kenya Masters of Education Thesis, 

University of Nairobi 2004, 6. 
9 Ibid. 
10 Kenya National Survey for Persons with Disability Main Report, National Agency for Population and 

Development and Kenya National Bureau of Statistics, November 2008 
11 Republic of Kenya, “The National Special Needs Education Policy Framework, July 2009” 
12 M.J. Chomba, G. Mukuria P.W.; Kariuki; S.Tumuti, B.A. Bunyasi, ‘Education for Students with 

intellectual Disabilities in Kenya: Challenged and Prospects’ 

https://www.knbs.or.ke/number-of-persons-with-disability/
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However, today, the converse is true.  Studies show that the functionality of children 

suffering from mild to moderate learning disabilities can be improved and as such, they are 

no longer be classified as intellectually disabled strictu sensu.13 Whereas some learning 

disabilities are curable, other conditions like dyslexia14, dyspraxia15, dyscalculia16 and 

dysgraphia17 that are not curable. These conditions affect the ability to learn in specific 

areas, and not a person’s overall intelligence.18 

Therefore, there is need to have a special system of education or these children. Special 

needs education (SNE) refers to the education provided to learners with special needs 

requiring modified curriculum delivery, methods, education resources, mode of 

communication as well as modified learning environment to cater for individual differences 

among these learners.19 SNE can be used to cater for gifted and talented learners as well as 

learners with learning disabilities so as to place them in the least restrictive environment 

appropriate addressing their needs.20 

The law is forever a tool for social change and such, the Constitution of Kenya (2010), 

Article 27 ensures equality for all and freedom from discrimination. Furthermore, Article 

                                                 
http://erepository.uonbi.ac.ke/bitstream/handle/11295/84802/Chomba_Education%20for%20Students%20

with%20Intellectual%20Disabilities%20in%20Kenya.pdf?sequence=2&isAllowed=y 
13 National Institute of Child Health and Human Development, ‘What are the treatments to learning 

disabilities’ Available at https://www.nichd.nih.gov/health/topics/learning/conditioninfo/treatment accessed 

on 2 December 2018; see also United States National Institute of Child Health and Human Development 

reports. 
14 a general term for disorders that involve difficulty in learning to read or interpret words, letters, and other 

symbols, but that do not affect general intelligence. 
15 a developmental disorder of the brain in childhood causing difficulty in activities requiring coordination 

and movement. 
16 severe difficulty in making arithmetical calculations, as a result of brain disorder. 
17 inability to write coherently, as a symptom of brain disease or damage. 
18 Ibid 15 
19 National Special Needs Policy (n6) 
20 National Institute of Child Health and Human Development (n11) 

http://erepository.uonbi.ac.ke/bitstream/handle/11295/84802/Chomba_Education%20for%20Students%20with%20Intellectual%20Disabilities%20in%20Kenya.pdf?sequence=2&isAllowed=y
http://erepository.uonbi.ac.ke/bitstream/handle/11295/84802/Chomba_Education%20for%20Students%20with%20Intellectual%20Disabilities%20in%20Kenya.pdf?sequence=2&isAllowed=y
https://www.nichd.nih.gov/health/topics/learning/conditioninfo/treatment
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56(b) empowers the minority and marginalized groups as well as offering them special 

opportunities in educational and economic fields. Kenya recognizes that SNE is key in 

accelerating the realization of Education for All (EFA) and the Millennium Development 

Goals (MDGs) 21 now referred to as Sustainable Development Goals (SDGs). SDG 4’s 

goal is aimed at quality education that has seen a 91% enrollment in primary education in 

developing countries from 2000 to 201522.  To this end, Sessional Paper No.1 of 2005 also 

reiterates the importance of SNE as human capital development that empowers those who 

are marginalized to participate in mainstream education sector.23 

There are however, special schools for these children that technically segregate them from 

the learners in ‘regular’ schools which has been criticized as being against SDG four that’s 

calls for inclusive and equitable quality education and promote lifelong learning 

opportunities for all. 24Indeed this issue has been raised in other jurisdictions such as the 

United States and before the European Court of Human Rights.25 

The right to education is recognized as a universal and inalienable right.26 Article 43(1)(f) 

of the Constitution of Kenya 2010 cognizes that “every person has the right to education” 

and in particular that “every child has the right to free and compulsory education.” 

                                                 
21 Republic of Kenya, “The National Special Needs Education Policy Framework, July 2009” 
22 http://www.ke.undp.org/content/kenya/en/home/sustainable-development-goals/goal-4-quality-

education.html   
23 Ministry of Education, Science and Technology, “Sessional Paper No. 1 of 2005 on A Policy Framework 

for Education, Training and Research” 
24 Concluding observations for Hungary CRPD/C/HUN/CO/1 (2012) para 39; Concluding observations for 

Spain CRPD/C/ESP/CO/1 (2011) para 43; Concluding observations for China CRPD/C/CHN/CO/1 (2012) 

para 35; Concluding observations for Australia CRPD/C/AUS/CO/1 (2013) para 45; Concluding 

observations for Austria CRPD/C/AUT/CO/1 (2013) para 40. 
25 DH v The Czech Republic (57325/00) ECHR (2007) para 175. 
26 National Gender and Equality Commission, ‘Access to Basic Education by Children with Disability in 

Kenya’ (2006) 

http://www.ke.undp.org/content/kenya/en/home/sustainable-development-goals/goal-4-quality-education.html
http://www.ke.undp.org/content/kenya/en/home/sustainable-development-goals/goal-4-quality-education.html
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It is a Constitutional dictate that, the State is to put in place affirmative action programmes 

to ensure that the youth access relevant education and training27 and that minority groups 

are provided special opportunities in education.28 In addition, Article 27 guarantees 

equality and freedom from discrimination.29 The Basic Education Act30 and the Children 

Act31 is equally emphatic on the right to free and compulsory basic education premised on 

equality. The National Special Needs Education (NSNE) Policy 2009 also adds more 

details to the existing statutes on enhancing access, transition rates and retention of learners 

with special needs in formal learning institutions. These domestic laws are also 

complimented with various International and regional instruments and policy framework 

in education and children matters as espoused in this paper. The paper therefore espouses 

the position of law and policy in promoting the education of children with learning 

disabilities with emphasis on public schools. 

1.2 Statement of the Problem 

The right to education is well provided for in international law ratified by Kenya by virtue 

of Article 2(6) of the Constitution and in national instruments. Kenya equally has domestic 

laws that touch on the subject. The legal framework in place is generic and does not identify 

the particular needs of children with learning disabilities and tends to lump disabilities into 

one category. Therefore, children with learning disabilities continue to experience 

numerous challenges such as discrimination and neglect thus hindering their proper access 

                                                 
27 Article 55 
28 Article 56 
29 The Constitution of Kenya 2010 
30 Basic Education Act 2013 
31 Children Act 2001 
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to education which in effect block them from market opportunities and productivity in the 

society. 

This therefore begs the question on why despite having updated and progressive laws and 

policies on the access to basic education, full potential of children with learning disabilities 

is yet to be realised. 

1.3 Objectives of the Study 

1.3.1 Overall Objective 

This study’s overall objective is to analyse the right to access to education by children with 

learning disabilities in Kenya. 

1.3.2 Specific Objectives 

i) To highlight the challenges faced by children with learning disabilities in 

accessing education in Kenyan schools; 

ii) To analyse Kenya’s legal, policy and institutional framework governing access 

to education for children with learning disabilities with a view to assess their 

efficiency; 

iii) To identify international best practices from South Africa, Canada and United 

States on access to education for children with learning disabilities with a view 

of benchmarking and enhancing access to education for children with learning 

disabilities in Kenya; and 

iv) To offer recommendations on how to enhance the legal and policy framework 

governing the right to access to basic education for children with learning 

disabilities. 
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1.4 Research Questions 

The study addresses the following questions: 

i) What are some of the challenges that children with learning disabilities face in 

accessing education in Kenya schools? 

ii) What are the gaps in the legal, policy and institutional framework that restrict 

access to basic education by leaners with learning disabilities? 

iii) What are the lessons, on access to education by children with learning 

disabilities, can Kenya borrow from South Africa, Canada, and the United 

States of America? 

iv) How can the aforementioned lessons be implemented to better enhance the legal 

and policy frameworks governing the access to basic education challenges 

faced by children with learning disabilities in Kenya? 

1.5 Justification of the Study 

Education is a critical tool to liberate the mind from the shackles of poverty and ignorance. 

For children with learning disabilities, education is critical as it gives them an opportunity 

to learn, interact and unlock their full potential. Just like their regular counterparts, children 

with learning disabilities have the right to free and compulsory basic education. However, 

without special measures in place, this fundamental right remains a fantasy to the detriment 

of these children. 

Since the inception of free primary education, Kenya has recorded a massive enrolment of 

children in schools. Unfortunately, students with learning disabilities have not gained as 

much from this system given that most of the schools are privately owned with high fee 
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that most parents cannot afford. Government has also failed to establish structures to 

oversee the entire process of assessment that includes identification and referral, 

categorization, procedural safeguards and individualized plans. The very idea of cocooning 

students with learning disabilities in special schools is in itself a curtailing. 

Premised on the above, the study of this topic is extremely necessary to unearth, discuss 

and enlighten the stakeholders of the challenges that learners with disability face. The study 

is crucial since the prevalence of moderate to severe learning disabilities is between 3 to 4 

out of every 1000 people while various forms of learning disability are at 25 to 30 of every 

1000 persons in Kenya32. This study will allow specific policy and legal frameworks to be 

set up to cater for children with learning disabilities. Equally, the comparative analysis that 

the paper is undertaking is to offer the international best practice for the policy maker to 

consider in revising and enacting the relevant policy and legislations. 

1.6 Hypotheses of the Study 

This study is anchored on the following hypotheses: 

i) Children with learning disabilities face unique challenges in accessing 

education in Kenya; 

ii) Kenya’s legal, policy and institutional framework governing the access to 

education by children with learning disabilities has not adequately addressed 

the challenges faced by children with learning disabilities. 

                                                 
32 National Joint Committee on Learning Disabilities, “Learning Disabilities: Issues on Definition. A 

Position Paper of the National Joint Committee on Learning Disabilities, January 30, 1981.” Learning 

Disability Quarterly, vol. 6, no. 1, 1983, 42–44. JSTOR, JSTOR, www.jstor.org/stable/1510862 

http://www.jstor.org/stable/1510862
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1.7 iTheoretical iFramework 

1.7.1 iHuman iRights iBased iApproach 

 iA ihuman irights ibased iapproach i(HRBA) iis iabout iempowering ipeople ito iknow iand iclaim 

itheir irights iand iincreasing ithe iability iand iaccountability iof iindividuals iand iinstitutions iwho 

iare iresponsible ifor irespecting, iprotecting iand ifulfilling irights.33The igoal iof ia ihuman irights-

based iapproach ito ieducation iis ito iassure ievery ichild iof iquality ieducation ithat ipromotes ithe 

iright ito idignity iand ioptimum idevelopment. 

This iapproach iembodies ithree iinterlinked iand iinterdependent idimensions. iIt icontends ithat 

ihuman irights irelated ito ieducation icannot ibe irealized iunless iand iuntil iall ithree iare 

iaddressed: iThe iright iof iaccess ito ieducation, ithe iright ito iquality ieducation iand ithe iright ito 

irespect iwithin ithe ilearning ienvironment34 

Gauri iand iGloppen35
 iaver ithat ithe iHRBA iis ia iprinciple ithat ijustify idemands iagainst 

iprivileged iactors, imade iby ithe ipoor ior ithose ispeaking ion itheir ibehalf, ifor iusing inational 

iand iinternational iresources iand irules ito iprotect ithe icrucial ihuman iinterests iof ithe iglobally 

ior ilocally idisadvantaged. iHRBAs itheory isuggests ithat itreaty ibased iHRBAs iare imore ilikely 

ito iachieve ienforcement ior icompliance iat ithe inational ilevel ithrough idomestic ipolitical 

imechanisms, isuch ias icivil isociety iorganizations, icourts, iand ibureaucratic ientrepreneurs, 

                                                 
33

 ihttp://careaboutrights.scottishhumanrights.com/whatisahumanrightsbasedapproach.html  iaccessed ion i10 

iAugust i2019 
34

 iUNESCO, iUNICEF; iA iHuman iRights-based iApproach ito iEducation ifor iAll i(2007) 

i<https://www.unicef.org/publications/files/A_Human_Rights_Based_Approach_to_Education_for_All.pdf

> iaccessed ion i1 iAugust i2019 
35

 iVarun iGauri iand iSiri iGloppen, i‘Human iRights-Based iApproaches ito iDevelopment: iConcepts, iEvidence, 

iand iPolicy’, iPolity i(2012)., i485-503. 

http://careaboutrights.scottishhumanrights.com/whatisahumanrightsbasedapproach.html
https://www.unicef.org/publications/files/A_Human_Rights_Based_Approach_to_Education_for_All.pdf
https://www.unicef.org/publications/files/A_Human_Rights_Based_Approach_to_Education_for_All.pdf


 

10 

 

ithan iat ithe iinternational ior iregional ilevels ithrough iquasi-juridical ienforcement. iThe 

ievidence ito idate iindicates ithat itreaties ican ihave isome ilimited idirect, icontemporaneous 

iimpact ion idevelopment ioutcomes.36 

Simmons iobserves ithat ithe istrongest ieffects iof iinternational ihuman irights itreaties iare 

iexpected ito ibe ivisible iat ithe inational, irather ithan ithe iinternational ior iregional, ilevels. iThe 

iliterature ihas ideveloped ian iapproach ito ihuman irights itreaty icompliance icalled ithe idomestic 

ipolitics itheory iof itreaty icompliance. iIn ithat iapproach, icompliance irequires idomestic 

ipressure ion ithe igovernment. iThe ipressure imight itake ithe iform iof iNGO- iand icivil isociety-

initiated imobilization ion ibehalf iof itreaty igoals, ithe ijudicial iapplication iof itreaties iand ithe 

ihuman irights inorms iembedded iin ithem ito idomestic isettings, ior ithe iempowerment iof 

ielements iof ithe iexecutive iwhose igoals iare iconsistent iwith itreaty iobjectives. i
37 

HRBA iis iabout iensuring ithat iboth ithe istandards iand ithe iprinciples iof ihuman irights iare 

iintegrated iinto ipolicymaking ias iwell ias ithe iday ito iday irunning iof iorganisations. iThis iis ikey 

iwhen iit icomes ito ichildren iwith ilearning idisabilities iand itheir iability ito iaccess ibasic 

ieducation. 

                                                 
36

 iSee, ifor iexample, iDFID, iDepartment ifor iInternational iDevelopment i(1997) i"Realising ihuman irights ifor 

ipoor ipeople.", iUNDP, iUnited iNations iDevelopment iProgram, i2000. iHuman iDevelopment iReport. iNew 

iYork: iOxford iUniversity iPress, iUNESCO, iUnited iNations iEducational, iScientific, iand iCultural 

iOrganization. i2000. iWorld iEducation iReport i2000: iThe iRight ito iEducation: iTowards iEducation ifor iAll 

iThroughout iLife. iParis: iUnesco. iSummary ireviews iare iHamm, iB.I. i2001. i"A ihuman irights iapproach ito 

idevelopment." iHuman iRights iQuarterly i23:1005-1031, iPiron, iLaure-Helene. i2005. i"Rights ibased 

iApproaches iand iBilateral iAid iAgencies: iMore iThan ia iMetaphor?" iIDS iBulletin i36:19-30. 
37

 iBeth iA. iSimmons,Mobilizing ifor iHuman iRights: iInternational iLaw iin iDomestic iPolitics i(New iYork: 

iCambridge iUniversity iPress i2009). 



 

11 

 

1.7.2 iRawls: iJustice ias iFairness iTheory 

The itheory iof ijustice ias ipropounded iby iJohn iRawls iin iwhich ihe idescribes ihis iconcept iof 

ijustice ito icomprise itwo imain iprinciples; iliberty iand iequality.38
 iThe itwo iprinciples iare ias 

ifollows: ifirst, ieach iperson iparticipating iin ia ipractice, ior iis iaffected iby iit, ihas ian iequal iright 

ito ithe imost iextensive iliberty icompatible iwith ia ilike iliberty ifor iall. 

Secondly, iinequalities iare iarbitrary iunless ithey iare ireasonable ito iexpect ithat ithey iwill iwork 

iout ifor ieveryone’s iadvantage i(more iso ifor ithe ileast iadvantaged), iand iprovided ithat ithe 

ipositions iand ioffices ito iwhich ithey iattach, ior ifrom iwhich ithey imay ibe igained, iare iopen ito 

iall.39 

Rawls ifirst’s iconception iof irights iis iliberty ioriented. iHe icompares iequality ito iliberty. iThe 

iprinciple iis irelevant ito ithis istudy ias iit iplaces iemphasis ion iequality iand inon-segregation iof 

ithe istudents iwith ilearning idisabilities. iRawls itherefore iopines ithat ithere iis ino ijustice 

iwithout ifairness. iTo iput ithis iinto icontext, ichildren iwith ilearning idisabilities iare inot ientitled 

ito ilesser irights ior iliberty ithan iothers iwithout ilearning idisabilities. 

The isecond iprinciple iadvocates iequal idistribution iof iprimary isocial iresources iunless ithere 

iis ijustification ito itreat ipeople idifferently. iIdeally, ithe idifferential itheory iis iconcerned iabout 

idifferential itreatment ithat iis iaimed iat irestoring ijustice iin ithe ioriginal iposition. iJustice 

irequires ithat iany iinequalities imust ibenefit iall icitizens, iand iparticularly ithose iwho iare 

i“marginalised.” 

                                                 
38

 iJan iGarrett i, i‘John iRawls ion iJustice’,(2002) i<https://people.wku.edu/jan.garrett/ethics/johnrawl.htm> 

iaccessed ion i17 iAugust i2019 i 

See ialso, iDaniel iW/Gebriel, iHassen iMohamed, i“Teaching iMaterial ion iJurisprudence,” i(2008) iEthiopian 

iJustice iand iLegal iResearch iInstitute 
39

 iIbid 

mailto:jan.garrett@wku.edu
https://people.wku.edu/jan.garrett/ethics/johnrawl.htm
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This itheory ianchors ithe idoctrine iof ipositive idiscrimination ia iconcept ienunciated iin ithe 

iKenyan iConstitution. iIndeed, ithe iConstitution iemphasises ithat ieveryone iis ientitled ito ithe 

iright ito iequality iand ifreedom ifrom idiscrimination ion igrounds iof ione’s idisability40
 ibut iwith 

iallowance ifor ipositive idiscrimination.41
 iFurther, ithe iState iis irequired ito ihave iin iplace 

iaffirmative iaction iprogrammes idesigned ito iensure ithat iminorities iand imarginalized igroups 

iare iprovided iwith ispecial iopportunities iin ieducational iand ieconomic ifields.42 

1.8 iLiterature iReview 

Although ithere iexists ia iwealth iof iliterature ion iaccess ito ieducation igenerally ifrom ia ihuman 

irights iperspective, ithere iis ian iapparent iscarcity iof iliterature irelating ito iaccess ito ibasic 

ieducation iby ichildren iwith ilearning idisabilities iin iKenya. iScholars iand ilegal ipractitioners 

ihave ipenned idown itheir iviews iin iorder ito iinform ithe iright itrajectory ito ibe ipursued iin 

ifurtherance iof ithis idebate. 

A ireview iof ithe iavailable iwritings ihereunder, isheds isome ilight iinto ithe iexisting iknowledge 

iand ithe igaps ithat ithis iresearch ipaper iultimately iseeks ito ifill. iIn iso idoing, iwe icluster ithe 

iliterature ibased ion itheir ithematic iareas ithat ieach iarticle iaddresses ion ithe isubject. iThe 

iliterature icovered ientails idisability iInclusion iand ireasonable iaccommodation; 

idiscrimination; iaccess ito ibasic ieducation; iand ipolicy iframework iinadequacies ion ithe 

isubject. iWe itherefore iconsider ithese iarticles iunder ithe ifour ithematic iareas iherein iunder: 

Disability iInclusion iand iReasonable iAccommodation 

                                                 
40

 iThe iConstitution iof iKenya i2010, iArticle i27(4) 
41

 iArticle i24 iof ithe iConstitution. i 
42

 iThe iConstitution iof iKenya i2010, iArticle i56(b) 
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Aseka iand iKanter43
 iinterrogate ithe iBasic iEducation iAct, i2013 iin irespect ito iaccess ito ibasic 

ieducation ifor ichildren iwith ispecial ineeds iand ifaults iit ion ivarious igrounds. iThe iarticle istates 

ithat i67% iof ipersons iwith idisabilities ihave isome iprimary ieducation44
 iand iof ithose ionly inine 

ipercent iattended iintegrated ipublic ischools. iThe iauthors iaver ithat ithe iAct iis icontradictory ias 

iit iprohibits idiscrimination iof iadmission ito ischool ion iany iground iincluding idisability45
 ibut 

ialso iprovides ifor ispecial ischools iin iPart iIV46
 iwhich iis idiscriminatory iin ithe iquest ifor 

iinclusive ieducation ithus ithe iAct ifails ito icomply iwith ithe ifundamental iprinciple iof iequality. 

iThey iopine ithat ithe ipurpose iof ithe iAct iis ito iensure ithat iall ichildren iin iKenya iare iprovided 

iwith ia ifree iand icompulsory iprimary ieducation. iBoth ichildren iwith iand iwithout idisabilities 

ishould ibe itreated i‘equally’ iwhich iinvolves iboth ithe isame itreatment ias iwell ias idifferent 

itreatment ibased ion ithe ineed iof isome ichildren ifor iaccommodations. iHowever, ithe iAct 

icreates ispecial ischools ifor ichildren iwith idisabilities iwithout iany ilegitimate ijustification.47
 

iThe iright iof iequality iin ieducation imust isee ithe ienactment iof ilaws iand ipolicies ithat iensure 

ichildren iwith ilearning idisabilities ireceive ireasonable iaccommodations iand imodification 

irequired ito iaccess ibasic ieducation ion ian iequal ibasis iwith inon-disabled ichildren. 

Crucially, ithe ilearned iauthors iopine ithat iwhereas ithe iConvection ion iRights iof iPeople iwith 

iDisability i(“CRPD’) iwhich iadopts ia isocial imodel iof idisability ithat ifocuses ion 

ienvironmental ibarriers, ithe iKenyan iBasic iEducation, iAct, i2013 iis icentred iaround imedical 

imodel iof idisability. iFor iinstance, ithey istate ithat ispecial ischools iare idefined ias ithose 

                                                 
43

 iWilliam iAseka iand iArlene iS iKanter, i‘The iBasic ieducation iAct iof i2013: iWhy iit iis ione istep iforward iand 

itwo isteps iback ifor ichildren iwith idisabilities iin iKenya’ i(2014) iAfrican idisabilities iRights iYear iBook, i2. i35, 

i 
44

 iKenya iNational iSurvey ifor iPersons iwith iDisabilities iReport i(2008) i15 
45

 iBasic iEducation iAct i2013, is34 
46

 iBasic iEducation iAct i2013 
47

 iBasic iEducation iAct i2013 
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ischools iwhose i‘purpose iis ito ihelp ia iparticular iclass iof ichildren inot ionly iattain ieducation 

ibut isome iform iof itreatment ior icare.’ iThey ifind ithis idefinition ivery iperturbing ias ithe ifocus 

iis ipeople iwith idisabilities ias i‘sick’ iand iin ineed iof ia imedical iintervention irather ithan 

ilocating ithe ienvironmental ibarriers ithat icreate iexclusion iand idisability.48 

The iBasic iEducation iAct iis ialso icriticised ifor iconcerning iitself iwith iformal iequality iand inot 

ithe ispecific isocial, ieconomic, iand ipersonal icharacteristics iand iabilities ior idisabilities iof 

iindividual istudents iand ithe ibarriers ithat ideter ithem ifrom iobtaining itrue iequality.49
 i iFinally, 

ithe iAct iis iunder iscrutiny ifor ifailing ito icomply iwith ithe iprovisions iof iCRPD ion ireasonable 

iaccommodations. iThe iAct iassumes ithat iby imerely ioutlawing idifferences ibased ion 

idisability, iit iwill iprotect ithe irights iof ithe ichildren iliving iwith idisability iwithout irequiring 

iinstitutions iof ilearning iprove iit imay ialso ientail ifailing ito iprovide ireasonable 

iaccommodations ito ithese istudents. i
50 

Parkin iet ial iargue ithat ichildren iwith ilearning idisabilities ishould inot ibe itreated iless 

ifavourably ithan iother istudents. iEducation iinstitutions ihave ia iduty ito imake ireasonable 

iadjustments ito iensure ithat ichildren iwho iare idisabled iare inot iput iat ia isubstantial 

idisadvantage icompared ito ichildren iwho iare inot idisabled iin iaccessing ieducation iservices.51
 

iThey ialso iopine ithat imost istudents iwith ilearning idisorders ihave iuneven ipattern iof istrengths 

iand iweaknesses ithat iaffect ilearning. iLearning idisabilities iare isometimes iclassed ias 

ilaziness, ilack iof imotivation iand i‘mild iimpairment iconcepts’. iHowever, ithe imost iprevalent 

                                                 
48

 iWilliam iAseka iand iArlene iS iKanter, i‘The iBasic ieducation iAct iof i2013: iWhy iit iis ione istep iforward iand 

itwo isteps iback ifor ichildren iwith idisabilities iin iKenya’ i(2014) iAfrican idisabilities iRights iYear iBook, i2. i35, 
49

 iIbid 
50

 iThe iBasic iEducation iAct i2013 
51

 iElizabeth iParkin, i‘Learning iDisability i- iOverview iof iPolicy iand iServices iInside: i1. iWhat iIs ia iLearning 

iDisability? i2. iHealth iand iSocial iCare iPolicies i3. iEmployment i4. iWelfare iand iBenefits i5. iEducation i6. 

iCriminal iJustice’ i1. 
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ione iis ithe imisconception ithat icategorizes ilearning idisability ias ia igeneric iterm ifor 

iindividuals iwith iother idisabilities ihence idiluting ithe iconcept iwhich iresults iin ipolicies iand 

ipractices ithat icreate ibarriers ito iappropriate iservices ifor iindividual iwith ilearning 

idisabilities. iThis ipaper itherefore iclarifies iand iclears isome iof ithese imisconceptions ifor 

ipolicy iformulators. 

Discrimination 

Kasungu52
 istated ithat ithe iprovision iof iSNE iis iskewed itowards ifour itraditional idisability 

iareas: ihearing iimpairment, ivisual iimpairment, imental ihandicap iand iphysical ihandicap, 

ileaving iout iother icategories iof idisability isuch ias ilearning idisabilities. iHer istudy ion ithe 

ipresence iof ilearning idisabilities iamong istandard ithree ipupils iin iStarehe iDivision, iNairobi 

iKenya ifound ithat ithat ithere iwas i65.2% ipass iand i34.8% ifailure iin iverbal iperformance 

icompared ito i62.0% ipass iand i38.0% ifailure iin inon-verbal iperformance ioverall i43.0% 

ipupils iwho ifailed ihad ia ihigh irisk iof ihaving ia ilearning idisability.53
 iShe ifurther ifound ithat 

ishows ithat i46.5% iof ithe iboys ipassed icompared ito i68.8% iof ithe igirls. iIt ican ialso ibe iseen 

ithat imore ithan ione ihalf iof ithe iboys i(53.5%) ifailed ithe iassessment ias idid iabout ione ithird 

i(31.3%) iof ithe igirls. iThe iresult isuggests ithat iboys iwere imore ilikely ito ibe iaffected iby 

ilearning idisabilities icompared ito igirls.54
 iIt iis isignificant ito ireport ithat irespondents 

idemonstrated ian iadequate iknowledge iof iLD. iShe ialso iexamined ithe inature iof ilearning 

                                                 
52

 iGrace iKwamboka iOmete iRasungu, i‘Nature iand iPrevalence iof iLearning iDisabilities iAmong iStandard 

iThree iPrimary iSchool iPupils iin iStarehe iDivision iof iNairobi iProvince, iKenya’ i(Masters iof iEducation 

iThesis, iUniversity iof iNairobi i2004) 
53

 iGrace iKwamboka iOmete iRasungu, i‘Nature iand iPrevalence iof iLearning iDisabilities iAmong iStandard 

iThree iPrimary iSchool iPupils iin iStarehe iDivision iof iNairobi iProvince, iKenya’ i(Masters iof iEducation 

iThesis, iUniversity iof iNairobi i2004) 

 ip i48 
54

 iGrace iKwamboka iOmete iRasungu, i‘Nature iand iPrevalence iof iLearning iDisabilities iAmong iStandard 

iThree iPrimary iSchool iPupils iin iStarehe iDivision iof iNairobi iProvince, iKenya’ i(Masters iof iEducation 

iThesis, iUniversity iof iNairobi i2004) 

 ip i52 
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idisabilities iand ifound ithat i43% iof ithe ilearners iwho ifailed iin ithe ipupil irating 

icomprehending iclass idiscussions, iretaining iinformation i(Auditory iComprehension), 

ivocabulary, igrammar, iword irecall, istorytelling-relating iexperiences iand iexpression iof 

iideas i(Spoken iLanguage). iGoing iby ithe iresults ifrom ithis istudy, ichildren icould ibe ileaving 

ilower iprimary iwithout ibasic iskills iin ireading, iwriting iand iarithmetic, iwhich iwould 

iultimately iaffect itheir ilearning ioutcomes. iThis imeans ithat ithe inational igoals iof ieducation 

imay inot ibe iachieved ias ioutlined iin ithe ivarious iinternational iconventions isuch ias, iEFA iand 

ithe iSDGs. iThis istudy, ialthough ilimited igeographically, ishows ithat inotwithstanding ithe 

iprevalence iof ilearning idisabilities, ithe ischools iand iteachers iwere inot iequipped ito iidentify 

ior ihandle ithis icategory iof ipersons iwho ineed ispecial iattention. 

Nthenge55in iher iarticle iargues ithat iKenyan ilaw ithrough ithe iBasic iEducation iAct ishould 

iprovide ia iframework ito ienable ithe irealisation iof ithe iright ito ibasic ieducation ifor ichildren 

iwith idisabilities. iThis iarticle idraws ia idistinction ibetween iinclusive ieducation,56
 isegregated 

iand ispecial ieducation.57
 i iIt iis icommon ipractice ito ihave iisolated i‘special iunits’ ifor ichildren 

iwith ilearning idisabilities iwithin ithe iintegrated ischools iwith ia ipossibility iof itransition ito 

imainstream iclasses idepending ion ithe ichild iwith ia ilearning idisabilities iability ito iadapt. 

                                                 
55

 iMarriam iNthenge i‘The iBasic iEducation iAct iof i2013 ias ia itool ifor iadvancing iearly ichildhood 

idevelopment iand ieducation ifor ichildren iwith idisabilities iin iKenya’ i(2017) i iAfrican iDisability iRights 

iYearbook i3-24 ihttp://doi.org/10.29053/2413-7138/2017/v5n1a1 
56‘a iset iof ivalues, iprinciples iand ipractices ithat iseeks imeaningful, ieffective, iand iquality ieducation ifor iall 

istudents, ithat idoes ijustice ito ithe idiversity iof ilearning iconditions iand irequirements inot ionly iof ichildren 

iwith idisabilities, ibut ifor iall istudents’ iCRC iCommittee iGeneral iComment i9 i(2006): iThe irights iof ichildren 

iwith idisabilities, i27 iFebruary i2007, iCRC/C/GC/9. 
57

 i‘provision iof ieducation iin iseparate ienvironments idesigned ito irespond ito ia iparticular ior ivarious 

iimpairments, iin iisolation ifrom istudents iwithout idisabilities’ iCRPD iCommittee iGeneral iComment i4 i(2016) 

iart i24: iRight ito iinclusive ieducation, i2 iSeptember i2016, iCRPD/C/GC/4; isee ialso iR iRiser iImplementing 

iinclusive ieducation: iA 

commonwealth iguide ito iimplementing iarticle i24 iof ithe iUN iConvention ion ithe iRights iof iPersons iwith 

iDisabilities i(2012) i11. 
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iEvidence idemonstrates ithat iexperiences iduring ithe ifirst iyears iof igrowth ienhance ior iinhibit 

ithe irealisation iof ian iindividual’s ipotential iin ifuture ilife.58 

Access ito iBasic iEducation 

National iGender iand iEquality iCommission iin itheir ireport i“Access ito iBasic iEducation iby 

iChildren iwith iDisability iin iKenya” ifinds ithat ia inumber iof icounties ido inot imaintain ia 

iregister/ irecord iof ichildren iwith idisabilities ienrolled ifor ithe iECDE. iThe istudy ialso irevealed 

ithat imost icommunities iin iKenya iare inot iprogressive iin ipromoting ieducation iof ithese 

ichildren. iFor iinstance, i“in iIsiolo, ia ichild iborn iwith idisabilities iis ikept iaway ifrom ithe ifamily 

ihouse iand iis itethered iin ithe igoats’ ipen isince isuch ia ichild iis ian iabomination. iIn iKisii, iit iis 

itaboo ifor ia iwoman ito igive ibirth ito ia ichild iwith idisability iand iif iit ihappens, ithe iwoman iis 

ichased iaway ifrom iher imatrimonial ihome.”59 

They ialso iobserve ithat ieven ithough ithe iBasic iEducation iAct iprovides ifor ian ieducation 

istandards iand iquality iassurance icouncil ito iensure ithat ithe istandards iand imaintaining 

iquality iin iinstitutions iof ibasic ieducation, ithere iis iinadequate imonitoring iof ilearning iin 

ieducational iinstitutions ifor ichildren iwith idisabilities. iIn iconclusion, ithey irecommend ithat 

ithe icounty igovernment ineed ito ihire imore iECDE iteachers iwhile ithe inational igovernment 

ishould iestablish imore iboarding ischools ifor ichildren iwith idisabilities iespecially ifor 

ipastoralist icommunities.60 

                                                 
58

 iCRC iCommittee iGeneral iComment i7 i(2005): iImplementing ichild irights iin iearly ichildhood, i20 

iSeptember i2006, iCRC/C/GC/7/Rev.1 
59

 iNational iGender iand iEquality iCommission, iAccess ito iBasic iEducation iby iChildren iwith iDisability iin 

iKenya, i(Government iof iKenya, i2016) 
60

 iNational iGender iand iEquality iCommission, iAccess ito iBasic iEducation iby iChildren iwith iDisability iin 

iKenya, i(Government iof iKenya, i2016) 
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Guskey iand iJung61
 ipropound ithe ichallenges ithat iteachers iface iwith iregard ito igrading iof 

ichildren iwith ilearning idisabilities. iThe ischolars iaver ithat ito ibecome iactive iparticipants iin 

ieducation iprograms, ifamilies ineed ispecific iinformation iabout itheir ichildren's ilearning 

istrengths, iareas iof istruggle, iand iwhat ican ibe idone iat ihome ito ipromote isuccess. 

Policy iInadequacies ion iLearning iDisability 

There iare ivarious icontroversies iabout ithe ifield iof ilearning idisabilities iwhich ihinder ithe 

iformulation iof isound ipolicy iand ipractice ion ithe isame. iAs isuch ithis isubject ihas ivery iweak 

ipolicies iin iplace ito iaddress ithe iunderlying idiscrimination ithat iis imore ithan ievident ion ithis 

isubject. 

In ia ipaper ipublished iby iNational iJoint iCommittee ion iLearning iDisabilities ititled i‘Learning 

iDisabilities: iImplications ifor iPolicy iRegarding iResearch iand iPractice,’62
 isome iof ithe 

ipoints iof iagreement, icommon imisconceptions iand iunresolved iissues iare iaddressed iso ias ito 

iestablish ia ibasic iconsensus iupon iwhich ito ibuild ipolicy isuch ias ithe ibasic idefinition, ithe 

isignificant idifficulties iexperienced iby ithese ilearners iin iareas iof ieducational iperformance 

iand ithe icoexistence iof ithis idisability iwith iother idisorders ithat imay imanifest isocial-

emotional, ibehavioural, ior iattention idifficulties. 

Mwoma63
 ioffers iperceptions iof ichildren iliving iwith idisabilities iby ireviewing irelevant 

iliterature iand iexploring iexisting igaps iand ichallenges ifacing iSNE iin iKenya. iShe ipoints iout 

ithat isince ithe ipost-colonial iera, iKenya ihas imade istrides ito iimprove iservice idelivery ifor 

                                                 
61

 iThomas iR iGuskey iand iLee iAnn iJung, i‘Grading iand iReporting iin ia iStandards-Based iEnvironment: 

iImplications ifor iStudents iwith iSpecial iNeeds’ i(2009) i48 iTheory iinto iPractice i53. 
62

 iNational iJoint iCommittee ion iLearning iDisabilities; iImplications ifor iPolicy iregarding iresearch iand 

ipractice. iRetrieved ifrom i<www.Idonline.org/njcld> iaccessed ion i13 iJuly i2019 
63

 iTeresa iMwoma, i‘Education ifor ichildren iwith ispecial ineeds iin iKenya: iA ireview iof irelated iliterature’ 

i(2017) iJournal iof iEducation iand iPractice iISSN i2222-288X i(online) iVol i8, iNo.28 i<www.iiste.org> 

iaccessed ion i10 iApril i2019 i 

http://www.idonline.org/njcld
http://www.iiste.org/
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ichildren iwith idisabilities iby iformulating ivarious ilegislation iand ipolicy iguidelines ifor 

itraining ichildren iwith idisabilities. iHowever, ishe iobserves ithat ithere iexists iinadequately 

iskilled iand ispecialized istaff ifor iassessment, iplacement iand imanagement iof ichildren iwith 

idisabilities iand ilack iof ienough iin-service itraining iinstitutions ito icapacity ibuild ipersonnel 

iworking iwith ithese ichildren istating ithat ithere iexists ionly ione iinstitution iin ithe ientire 

icountry iwhich iis ithe iKenya iInstitute iof iSpecial iEducation i(KISE). iShe ialso iidentifies 

iinadequate ifunding ias ianother ichallenge. 

In irealising iEFA iwithin ithe ifree iprimary ieducation iintroduced iin iKenya iin i2002, ithe iKenya 

iNational iCommission ion iHuman iRights irecommended ia ireview iof ithe ifree iprimary 

ieducation iprogramme ito imeet ithe ineeds iof ichildren iwith idisabilities. iThe iNational 

iCommission ion iHuman iRights ireiterated ithus:64 

“For ithese ichildren, iFree iPrimary iEducation i(FPE) igoes ibeyond ithe iprovision iof idesks, 

ibooks iand ichalk ito iinclude iboarding, itransportation, ihealth iand ispecialised iequipment iand 

iteaching-aids inecessary ito ieducate ithem ieffectively.” 

This istudy inot ionly ishows ithe istrides itaken iin irealising ithe iright ito iaccess ito ibasic ieducation 

ifor ichildren iwith ispecial ineeds, ibut ialso inotes ithat imore ineed ito ibe idone ito iensure 

icomprehensive irealisation iof ithe isame. 

Conclusion 

From ithe iforegoing, ithe iabove iauthors ihave inot iclearly iidentified iand iprovided ithe 

iloopholes ithat ineed ito ibe iaddressed iwith irespect ito iaccess ito ibasic ieducation ifor ichildren 

iwith ilearning idisabilities iin iKenya. iThey ihave inot ialso igiven iclear iterms ior isuggestions ito 

                                                 
64

 iKenya iNational iCommission ion iHuman iRights, i‘Objects iof ipity ior iindividuals iwith irights: iThe iright ito 

ieducation ifor ichildren iwith idisabilities’ i(2007). 
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ienhance ithe ieffectiveness iof ithe iexisting ilegislations igoverning iaccess ito ibasic ieducation 

iby ichildren iwith ilearning idisabilities. iMost iof ithem ihave iapproached ithe iissue igenerally 

iwhile isome iwho ihave inarrowed idown ion iwhat ineeds ito ibe idone iwithout iproviding ipolicy 

iguidelines irequisite ito iachieving iequality iin iaccess ito ibasic ieducation iby ichildren iwith 

ilearning idisabilities. 

This iresearch itherefore iidentifies ithe ipaucity iof ischolarly iwork iand ithe igaps itherein ion ithe 

iefficiency iof ithe iguidelines iand iit iseeks ito iaddress ithe iquestion iof ithe iefficacy iin ithe 

iapplication iof ithe ilaws iand iguidelines iin iexistence. iMajority iof ithe iliterature ion ithe isubject 

ihave ibeen idone iby ieducationalist iwith ivery ifew ipapers iwritten iwith ilegal iminds ifrom ia 

ilegal iperspective i– ia itask ithat ithis ipaper iventures iinto. iThis iis ibecause ireal ichange ican ionly 

ibe ioccasioned iby ia ichange iin ipolicy iand ilegal iframework iaround ithis isubject ias ithe itheory 

igoes ithat ilaw iis ia itool ifor isocial iengineering. 

1.9 iResearch iMethodology 

This istudy iwas ia idesk ibased istudy iand iwas iqualitative iin inature iand ientailed ithe ianalysing 

iof idata ifrom iprimary iand isecondary isources irelevant ito ithis istudy. iPrimary isources iof idata 

ithat iwere ianalysed iinclude ivarious ilegislations, iregulations, ibills, iGovernment ireports, 

ipolicy idocuments iand irelevant iinternational iinstruments. iThe istudy ialso iborrowed ia 

inumber iof ilessons ifrom iforeign ijurisdiction iin iorder ito ipick ivaluable ilessons ifrom ia 

icomparative iperspective. i iData ifrom isecondary isources iinclude ithose iobtained ifrom ibooks, 

ijournal iarticles, inewspaper iarticles, ipublications iand iinformation ifrom iinternet isources. 

iAll iinformation igathered iwas ievaluated ifor ithe ipurpose iof ithis istudy. 
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1.10 iChapter iBreakdown 

Chapter iOne 

This ichapter iprovides ithe iintroduction ito ithe istudy, iencompassing ithe ibackground iof ithe 

istudy, istatement iof ithe iproblem, iresearch iobjectives, iresearch iquestions, iresearch 

ihypothesis, itheoretical iframework, iand iliterature ireview, ijustification iof ithe istudy, 

iresearch imethodology, iand ichapter ibreakdown. 

 

Chapter iTwo 

This ichapter ielaborates ion ithe ichallenges ichildren iwith ilearning idisabilities iface iin 

iaccessing ithe iright ito ibasic ieducation iin iKenya iwithin ithe iexisting ilegal iand ipolicy 

iframeworks. 

 

Chapter iThree 

This ichapter iinterrogates ihow iKenya’s ilegal, ipolicy iand iinstitutional iframework iaddress 

ithe ichallenges ifaced iby ichildren iwith ilearning idisabilities iin iaccessing ieducation. iIn iso 

idoing, iit iexamines ithe ieffectiveness iof ithe iexisting iframework iin imeeting ithe ichallenges 

ifaced iby ithese ichildren. 

 

Chapter iFour 

This ichapter idraws iout ibest ipractices ialternatives ion iaccess ito ieducation iby ichildren iwith 

ilearning idisabilities iused iin iSouth iAfrica, iCanada, iand iUnited iStates iwith ian iaim iof 

iincorporating ithese ialternatives imodels iin iKenya’s ilegal iand ipolicy iframework iof iaccess ito 

ibasic ieducation ifor ichildren iwith ilearning idisabilities. 

 

Chapter iFive 

This ichapter iconcludes ithe istudy iand iprovides irecommendations ion iways ito iimprove ithe 

ilegal iand ipolicy iframework iin irespect ito iaccess ito ibasic ieducation ifor ichildren iwith 

ilearning idisabilities. 
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CHAPTER iTWO 

CHALLENGES iFACING iCHILDREN iWITH iLEARNING iDISABILITIES iIN 

iACCESSING iEDUCATION iIN iKENYA 

2.0 iIntroduction 

This ichapter iexamines ithe ichallenges ithat ichildren iwith ilearning idisabilities iface iin itheir 

iquest ifor ibasic ieducation iin iKenya. iIn iso idoing, iit irelies ion ithe ichallenges ias ioutlined iin ithe 

iHuman iRights iAudit iReport iof ithe iMental iHealth iSystem iin iKenya,65
 ithe ireport 

icategorizes ithe ichallenges ithat ichildren iwith ilearning idisability iface iinto: ihigh iprevalence 

iand ilow idetection iof ilearning idisabilities; ideficiencies iin ithe idelivery iof ispecial-needs 

ieducation; isocial ifactors iaffecting ichildren iwith ilearning idisabilities; iand istructural 

ichallenges iin ieducating ichildren iwith ilearning idisabilities. 

Whereas ithis ichapter itakes ia ifactual ianalysis iof isome iof iproblems ithat ichildren iwith 

ilearning idisabilities iface iin iKenya, iwithout iproviding idirect ilegal inexus ito ithe idiscourse, iit 

iis iabsolutely inecessary ito ihighlight isome iof ithese ichallenges ifor ithe ireader ito iappreciate 

ithe iefficacy iof ithe iKenyan ilaws iwith irespect ito ithe isubject iof ithis idiscourse. iSome iof ithe 

ikey ilegal iissues ithat ithe ichallenges iwill ienunciate iis ithe ilack iof iimplementation ion ithe ipart 

iof ithe istate ion ithe ialready ienacted ilegal iprovisions. iFinally, iyet icrucially, ithis ichapter iwill 

iinform ilegal iand ipolicy idrafters iof ithe ireasons ibehind ipolicy ifailures iwith ithe iaim iof 

iensuring ithat ipolicies iare ialigned ito iaddress ithe ichallenges ielucidated iherein. 

                                                 
65

 iKenya iNational iCommission ion iHuman iRights, i‘Silenced iMinds: iThe iSystematic iNeglect iof ithe iMental 

iHealth iSystem iin iKenya’ i(A iHuman iRights iAudit iof ithe iMental iHealth iSystem iin iKenya,2011) i17 i– i43. i 
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2.1 iHigh iPrevalence iand iLow iDetection iof iLearning iDisabilities 

There iis ihigh inumber iof ichildren iwith ithe idifferent ivariations iof ilearning idisabilities. iAs 

inoted iin ithe iintroductory ichapter, ithe iKenya iBureau iof iStatistics iin iits i2009 icensus ireport 

iplaced ithe iprevalence iof imoderate ito isevere ilearning idisabilities iat i3 ito i4 iper i1000 

ichildren.66
 iThe itotal inumber iof ichildren iwith ilearning idisabilities iwas iplaced iat i25 ito i30 

iper i1000 ichildren. iThe iKenya iNational iHuman iRights iplaced ithe iprevalence irate iof ithe 

ivarious iforms iof imental iand ibehavioural iproblems iat i10 ito i20 ipercent iof iall ichildren.67
 iIn 

imost iinstances, ichildren iwith idisabilities iare inot ieasily iidentified ias imost iof ithem icome 

ifrom ipoor ifamilies iwith ilimited ieducational iand imedical iservices.68 

Nasser iargues ithat ithe iprocess iof iidentifying iand ievaluating ichildren iwith ilearning 

idisabilities imay irequire ian iintelligent iagent isystem iof iclassification. iUnfortunately, iKenya 

ilacks ia iclear ipolicy ion iidentification iand ireferral iof istudents iwith ilearning idisabilities.69
 

iThe iresult iis ithat ichildren iwith ilearning idisabilities iget iindiscriminately iintegrated iwith ithe 

iother ichildren iunder ithe imistaken ibelief ithat ithey iwill i‘catch-up’ iand iacquire ithe inecessary 

iskills iwithout ispecial iintervention iprogrammes.70
 iThese ilearners ialso ineed ito ibe ievaluated 

iby iprofessionals iand ispecialists iin ispecial ieducation iwho iare inot isufficient iin itheir 

inumbers.71
 iSchools ithat ihave ithese ispecialists, isadly icharge iexorbitantly.72 

                                                 
66
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 iKenya iNational iCommission ion iHuman iRights i(n i64) i18. 
68
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A istudy iconducted iin iButere iDistrict irevealed ithat iteachers iteaching iclass ithree ipupils iwere 

inot iable ito iidentify ichildren iwho ialthough iappear i‘normal’, iare inot iable ito iperform 

ilearning iactivities icommensurate ito itheir iability ilevels iand iage ibecause iof iembedded 

ipsychological iproblems.73
 iThe istudy ialso irevealed ithat ia iteacher iin ia iKenyan ipublic 

ischools ihandles ivery ilarge iclasses, iwhich ihas ion iaverage i60 istudents iin ia isingle isession, 

igreatly iimpedes ithe iability iof isuch ia iteacher ito iidentify iand ievaluate ilearners iwho irequire 

ispecial ineeds ieducation.74 

Consequently, imost ichildren iwith ilearning idisabilities ihave inot ibeen iidentified ifor iproper 

iplacement iin ischools. iWithout iidentification ithen idefinitely, iappropriate iattention icannot 

ibe igiven ito ihelp iimprove itheir iarithmetic, ireading iand iwriting iskills75
 iand ias isuch ithese 

istudents iend iup ilagging ibehind iacademically.76
 iThe iend iresults iis ithat iof ipoor iperformance 

iof ithese ichildren iwhich ican ilead ito itheir istigmatization iforcing isome ito iresort ito idropping 

iout iof ischool.77 

The iMinistry iof iEducation iequally ilacks ia isystematic iprocess ifor iassessing ichildren iwith 

ilearning idisabilities iand ito iplace ithem iin ithe iright iprogramme. iIdeally, iassessment iof 

ilearners ishould ibe iconducted iwhen ia ilearner iis iunable ito imeet ieducation igoals iat itheir ilevel 

iof istudy, ior iwhen isuch ia ilearner iexperiences idifficulty iin imeeting ithe igeneral idemands iof 
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 iRobert iWafula i iWekesa iand iothers, i‘Early iIdentification iof iLearning iDisabilities iamong iStandard iThree 

iPupils iof iPublic iPrimary iSchools iin iButere iDistrict’, iJournal iof iEmerging iTrends iin iEducational iResearch 

iand iPolicy iStudies, i3.5 i(2012), i695–700 
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ithe ieducation iprogram.78
 iAlthough ithe iMinistry iof iEducation ihas iassessment icentres iin 

iKenya’s i47 icounties, imost iif inot iall iof ithem iare inot iwell iequipped ior ieven iproperly istaffed. 

iA inumber iof ithese iassessment icentres iare inotably ifar ifrom ischools ithus iteachers iare ioften 

ireluctant ito irefer ithe ilearners ifor ithe iassessment.79 

2.1.1 iDiscrimination iin iAccess ito iEducation iand iSocial iFactors 

Discrimination iin iaccess ito ieducation ifor ichildren iwith ilearning idisabilities icontinues 

iunabated. iThis iis iin ispite iof ithe ienactment iand ipromulgation iof ianti-discrimination 

iprovisions ifor ithe ibenefit iof ichildren iwith ilearning idisabilities, ias icontained iin: iArticles i10 

i(b), i27, i53 i(1) i(b) iand i4 i(1) i(b) iof ithe iConstitution i2010; iThe iBasic iEducation iAct;80
 iThe 

iChildren iAct;81
 iThe iPersons iwith iDisabilities iAct;82

 iand iin inumerous irules, iregulations iand 

ipolicy idocuments. 

Children iwith ilearning idisabilities iare iconsidered ilow iperformers iand iare iforced ito irepeat 

iclasses, ithey iare idenied ienrolment ito ischools itheir ilearning idisabilities.83
 iFurther ithe 

iMinistry iof iEducation ihas inot iprovided ispecific iguidelines ion ihow ischools ishould ihandle 

ithese iissues.84
 iMost ischools ialso ilack iassistive idevices ifor ichildren iwith isevere ilearning 

idisabilities.85
 iThe ilearning ienvironment iis ialso inot idisability ifriendly. iTo iquote iAseka iet ial, 
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 iEmily iMuga, i‘Screening ifor idisability iin ia icommunity: ithe i‘ten iquestions' iscreen ifor ichildren, iin iBondo, 
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85

 iAnn iKangethe i, iDavid iSimiyu, i& iMoses iNjoroge, i i‘’ i(International iJournal iof iAcademic iResearch iin 

iBusiness iand iSocial iSciences, i2016) i6(6),22-43. 



 

26 

 

iwithout idealing iwithout iproviding ifor ireasonable iaccommodation, iequality iremains ia 

imirage.86 

In isome icommunities, ichildren iwith ilearning idisabilities ido inot iattend ischool ibecause iof 

ithe iviews iof itheir iparents iand ithe isociety.87
 iChildren iwith ilearning idisabilities iare 

iassociated iwith icurses iand itheir ilearning idisabilities iare ioften iperceived ias iconsequences 

iof imistakes imade iby itheir iparents.88
 i iThey iare iconsidered ia inuisance iand imore ioften ithan 

inot iseparated ifrom iother ichildren iin ithe iclassroom iwhile iothers iare iviewed ias ilazy. 

Despite iconstitutional isafeguards iprotecting ipersons iwith idisabilities, ileaners iliving iwith 

idisabilities iface icross-sectional idiscrimination iranging ifrom, igender, iresource iallocation 

iand ilocation.89
 iChildren iwith ilearning idisabilities ifrom irural iareas iand iinformal isettlements 

iin ithe iurban iareas itend ito iface imore idiscrimination ithan iany iother iclass iof ischool igoing 

ichildren. iThese istudents ieventually idrop iout iof ischool.90 

Most iof ithe iKenya irural ihave istigma iassociated iwith ichildren iwith ispecial ineeds. iThese 

istigmas ihinder ithem ifrom iaccessing ieducation ithat iis iequal ito itheir ipeers. iThe istigma, iin 

imost icases, iarises ifrom ia ilack iof iunderstanding iof ilearning idisabilities, isome iof iwhom 

ibelieve ithat ilearning idisabilities iare icaused iby icurses.91
 iIn iregular ischools, ichildren iwith 
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ilearning idisabilities iare iequally isegregated ifrom itheir ipeers.92
 iSince ispecial ileaners ido inot 

iinteract iregularly iwith iother istudents, ithey itend ihave iunderdeveloped isocial iabilities 

icompared ito itheir ipeers. iParents iwho ihave ichildren iwith ilearning idisability iare imostly 

ipoor93
 i iand ias isuch icannot iafford ithe icost iof iassistive idevices iwhich iwould ibe iinstrumental 

iin iaiding ithe idevelopment iof ia ichild. 

Data ianalysed ifrom i49 icountries idemonstrated ithat ichildren iwith ilearning idisabilities iare, 

ion iaccount iof isocial istigma, ilikely ito ibe iout iof ischool ithan itheir ipeers.94
 iThis iis ibecause 

ithey iare iconsidered iuneducable. iIn imost ischools, istudents iwith ilearning idisabilities iare 

iforced ito idrop iout ior ito irepeat iclasses iwith ithe imistaken ibelief ithat itheir iperformance iwill 

iimprove. iGirls iwith ilearning idisabilities iare imost isusceptible ito ibecoming ivictims iof ichild 

imarriages.95 

2.1.2 iLack iof iInclusive iLearning iEnvironment 

Learners iwith ilearning idisability irequire iinclusive ilearning ienvironment. iInclusive 

ieducation irequires ithat ischools ito ibe iadapted ito iaccommodate ithe ispecial ineeds iof ichildren 

iwith idisabilities. iReasonable iaccommodation iis idefined iin ithe iCRPD ias i“necessary iand 

iappropriate imodification iand iadjustments inot iimposing ia idisproportionate ior iundue 

iburden, iwhere ineeded iin ia iparticular icase, ito iensure ito ipersons iwith idisabilities ithe 
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ienjoyment ior iexercise ion ian iequal ibasis iwith iothers iof iall ihuman irights iand ifundamental 

ifreedoms.”96
 iIn ithe icontext iof ieducation, ian iexample iwould ibe ideveloping ian iindependent 

ieducation iplan ithat ilays iout ithe ireasonable iaccommodations ineeded iby ia iparticular 

istudent.97 

The islow iuptake iof iinclusive ieducation ihas ibeen ia ichallenge ifor ichildren iin ipoor iand 

imarginalized ibackgrounds.98
 iProponents iof iinclusive ilearning iobserve ithat iregular 

ischools, ias icurrently iconstituted, iare inot iequipped ito itrain ilearners iwith ilearning 

idisabilities.99
 iThey iargue ithat iinadequate ibudgetary iallocation ito iregular ischools imeans 

ithat ichildren iwith ilearning idisabilities iremain idisadvantaged ias ithe ischools iwill ichoose ito 

ifocus itheir iconstrained ibudgetary iallocation ito iregular istudents.100 

The iexistence iof ispecial ischools iis ia ihindrance ito iinclusive ieducation iand ithe iright iof 

ichildren iwith ilearning idisabilities.101
 iTheir iexistence iperpetrates ithe isocietal inotion ithat 

ichildren iwith ilearning idisabilities ican ionly ibe itaught iin ispecial ieducation iinstitutions.102
 

iTherefore, ithe icost iof itraining ichildren iwith ilearning idisabilities iis ihigher ithan ithat iof 

iregular istudents.103
 iThe iGovernment ihas iallocated iKES i2,000 iper ichild ifor ileaning 
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imaterials iand ispecial iequipment iwhich iis iinadequate.104
 iAs iobserved iwhile iCRPD iis 

icentred ion iinclusive iapproaches ito idisability, ithe iBasic iEducation iAct iemphasises ion ithe 

ispecial ischools. 

Further, iMinistry iof iEducation idoes inot ihave isufficient idata ion ilearning idisabilities. iThere 

iare ino iestimates ion ihow imuch iit iwould icost ito itrain ia ichild iwith ilearning idisabilities ipartly 

iattributed ito ilack iof idata iand iresearch ion ithe isubject. i
105

 iThis ilack iof idata ihas icreated 

ibudgetary iimbalances.106
 iAvailable iresources isent ito ischools ido inot iallow ifor ioptimal 

icapitation ifunding ifor ispecial ieducation. iAs ia iconsequence, ichildren iwith ilearning 

idisabilities ido inot ireceive ithe inecessary ibudgetary iallocation ito ifacilitate itheir iaccess ito 

ieducation. iEven iwith ithe irecently iconcluded icensus i[2019], ithe isame icollected ithe 

idisability idata iwithout itaking ikeen iinterest iin ithis icategory iof idisable ichildren. i iThe isupply 

iof iresources idepends ion ithe idemand iand ieducational iinstitutions iit idepends ion ithe inumber 

iof ilearners ienrolled. iIn ispecial ischools iand iunits, iit idepends ialso ion ithe itype iof idisability, 

iBoard iof imanagement i(BOM) iand ithe iparents’ iteachers’ iassociation i(PTA) 

2.1.3 iInadequate iProvision iof iDevelopment iProgrammes ifor iChildren iwith iLearning 

iDisabilities 

There iare ino ipolicy irequirements ion ithe iprovision iof idevelopment iprogrammes ifor 

ichildren iwith ilearning idisabilities. iNeither iis ithere ia ipolicy ion ithe iprovision iof itrained 

ipersonnel ito iensure ithat idevelopment iprograms iare ieffected iin ischools. iThis imeans ithat 

ithese ichildren iwith ilearning idisabilities ihave iinadequate iaccess ito ireading, iarithmetic iand 
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iother idevelopmental iprograms ithat iare inecessary ifor ithem ito idevelop ithe irequisite iskills 

ineeded ifor isuccessful iintegration iin ithe iwork iforce.107
 iThere iis ino ipolicy irequirement ifor 

ithe iprovision iof ithese imaterials. 

Ideally, ieach ischool iought ito ihave ilibrarians itrained iin ilibrarianship iand ispecial ieducation 

ito ienable istudents iwith idisability ito iaccess ilibrary imaterials iin ivisual iand iaudio iform.108
 

iLearning idisabilities imanifest ithemselves iin idifferent iforms, iand ihaving ia itrained 

icaregivers, ilibrarians ior ispecialists ito ipackage iand ideliver icontent ito ispecial ineeds istudents 

iwill ieliminate ithe iunique ichallenges ifaced iby istudents iwith ilearning idisabilities iin 

iaccessing iskills iand iknowledge.109
 iThese ispecialists iare inon-existent iin ischools, iespecially 

iin ithe irural iareas, iand iyet itheir iimportance icannot ibe ioveremphasised.110
 iBecause ilibraries 

iand iinformation icentres iprovide isupport iand idesign ito icurriculum, ithey iare iinevitable iin 

ipackaging ithe icurriculum iin iways ithat iallow istudents iwith ilearning idisabilities ito 

iunderstand iand icomprehend.111 

2.1.4 iLack iof iPolicy ion iAssistive iTechnology iand iAdaptive iEquipment 

Because ithere iis ialso ino ipolicy iframework ion ithe iprovision iof iassistive itechnology iand 

iadaptive iequipment ifor ichildren iwith ilearning idisabilities ithat iare icrucial ifor itheir 

ieducation iand ilearning iare ilacking iin ilearning iinstitutions. iKenya iInstitute iof iCurriculum 
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iDevelopment inoted ithat ichildren iwith ilearning idisabilities iexperience igradual idecline iin 

iinterest iin ireading iover ithe iyears.112
 iUnfortunately, idespite ithis ifirm ifinding, ithe iMinistry 

iof iEducation iis iyet ito iprovide ichildren iwith ilearning idisabilities iin iKenya iwith iassistive 

itechnology iand iadaptive iequipment. iFurther, inote ieven ia ipolicy iis iunderway ito iaddress ithis 

iessential iissue.113
 iThe iuse iof iassistive itechnology iand iadaptive iequipment iin iclassrooms 

iacross iKenya iwill iincrease ithe iprobability iof ichildren iwith ilearning idisabilities ito 

iunderstand iinformation iand iin iincreasing itheir ireading iand icomprehension114
 iand ialso 

ireduce ithe ipaper ibaggage ithat istudents ihave ito icarry ievery iday ito ischool.115 

UNESCO’s ireport116
 ion ithe iaccessibility iof ieducation iacross ithe iglobe ievidences ithat 

ichildren iwith idevelopmental idisabilities ido inot iget iequal iaccess ito ieducation ias iother 

istudents. iHowever, iwith iassistive itechnology iand iadaptive iequipment, istudents iwith 

imental ior idevelopmental idisability ishowed isignificant iimprovements iin itheir iexamination 

iscores. iThese itools icome iwith ithe iIEP ichecklist iprograms ithat iallows istudents iwith ia 

idevelopmental idisability ito ilearn ias iefficiently ias iother istudents. iWriting iis ialso ias imuch ia 

ichallenge ito istudents ias iis ireading. iThe iassistive itechnology iand iadaptive iequipment 

idevices icome iin ito igive ian iaiding ihand ito ithese istudents. 
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A istudy ihas ialso iconfirmed ithat i70 ipercent iof ithe ichildren iwith ilearning idisabilities iwho 

iwere igiven iassistive itechnology iand iadaptive iequipment iin ithe iclassroom ishowed ia ihigher 

ilevel iof iunderstanding. iThe iresearch iinvolved i209 istudents iwith ilearning idisabilities ifrom 

idiverse ibackgrounds iand isocial istatus. iLearning itools iwere iused iincrease ithe iability iof ithe 

istudents ito iparticipate iin iactive ilearning.117
 iThe istudy irevealed ithat iassistive itechnology 

iand iadaptive iequipment iaided ithe iaccess iof iinformation, isharing iand icollaboration, inovelty 

iand imade ilearning iconvenient iand iproductive.118 

2.2 iDeficiencies iin ithe iMode iof iDelivery iof iSpecial-Needs iEducation 

There iare imany ideficiencies iin ithe idelivery iof ispecial-needs ieducation, ias iopposed ito 

iregular ieducation. iThese itake ivarious iforms: 

2.2.1 iInadequate iAccess ito iSelf-Selected iLiterature 

Students iwith idisabilities iought ito ibe iallowed ito iread iliterature ithat ithey iare icomfortable 

iwith. iHaving ithe ifreedom iof ichoice ipromotes ia ichild’s ieducational idevelopment iand 

ibolsters itheir iesteem. iAllowing ithe ichildren ito iengage itheir iown iself-selected iliterature iis 

ian iimportant iand ithe ifirst istep iin ipromoting ischolarship iand ipiquing ithe iacademic iinterest 

iof ichildren iwith ilearning idisabilities. iIt imakes ithem ienjoy iacademic iwork iand iexpands 

itheir iexperiences.119 
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In iassisting ithe ichildren ito iselect ireading imaterial, iprimary iand iearly ichildhood iteachers 

ishould iencourage ia ibias ion ithe icurriculum ineeds iof ithe ischool, ithe ieducational isignificance 

iof ia itext, iintegrity, ipermanence, iartistic iquality ior iliterary istyle, iand irecommendation ifrom 

iprofessionals. iTeachers iin irural iand ipoor iurban isettlements iareas iequally ishould ibe iroped 

iin ithe iframing iof ithe icurriculum iand ireading imaterials ifor ichildren iwith ilearning 

idisabilities ibecause ithese iteachers ihave ithe imost icontact iwith ithe idisadvantaged ichildren 

irather ithan iimposing ion ithem ipolices ithat ithey inever itook ipart iin itheir iformulation.120 

2.2.2 iFluency iin iReading iand iComprehension iof ithe iRegular iCurriculum 

There iis ia ichallenge iamong ichildren iwith idisabilities iin iacquiring ifluency iin ireading iand 

icomprehension iof icurriculum imaterial. iReading idevelopment ioccurs iin itwo idistinct istages: 

ifluency iand icomprehension; iand icritical iconsciousness. 

Critical iconsciousness i(higher iorder ithinking) irefers ito ithe iability ito ithink ianalytically iand 

iabstractly. iDeveloping iindependent ireading iskills iis ian iimportant istage iin ireading 

idevelopment.121 

For istudents iwith ilearning idisabilities iand ilanguage idelays, ithere iis ia ilack iof ifocus ion ioral 

ilanguage. iChildren iwho ihave igood ioral ilanguage imay ihave itrouble iin ireading iand ishould 

ibe igiven ispecialised icare iin idecoding ito idevelop iautomaticity iin ireading. iChildren iwho 

ihave ino itrouble ireading ibut ihave idifficulty iwith icomprehension ishould ibe iaided iin 

ibuilding icomprehension iskills.122
 iBackground iknowledge, imental irepresentation, 
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icomprehension imonitoring, iintegration, imaking iinference iand ielaborative iinterrogation 

iare iall iprocesses ithat iare iessential iin ideveloping itext icomprehension iskills. iThe iidea iof ia 

idevelopmental isequence ishould ibe iused ito ipromote iliteracy, iand ishould ibe iused, iwith ithe 

icooperation iof ithe iteachers, ito ihelp ichildren iwith ireading idisabilities. iThis iis inot iwhat iis 

ihappening iin iour ilearning iinstitutions.123 

2.2.3 iLack iof iSpecial iExamination iPapers ifor iChildren iwith iLearning iDisabilities 

There iare ino ispecialised ipapers ifor ichildren iwith ilearning idisabilities. iUnder ithe i8-4-4 

icurriculum, iall ilearners iare isubjected ito iKCPE iand ithe iKCSE iexaminations. iThese iposes 

imonumental ichallenges ifor istudents iwith ilearning idisabilities ias ithey imay inot ibe ifully 

iequipped ifor ithese ipapers icompared ito itheir icounterparts. iOne iwonders iwhy ithere iare 

ispecial ischool ibut ino ispecial iexams. 

Currently, iunder ithe i8-4-4 icurriculum, iKCPE iexams iare imandatory irequirement ifor iall 

istudents iwishing ito itransition ito isecondary ischools. iKCSE iexams iare ifor istudents iwho 

iwish ito icomplete isecondary ischool ieducation. iThese iexams iare iset iby iteachers iwho ilack 

itraining ion ispecial ieducation. iMoreover, ithe icontent itested iin ithe iKCPE iand iKCSE iexams 

iis itailored ifor iregular istudents. iIn ispite iof ithis, istudents iwith ilearning idisabilities iare 

iexpected ito ipost ithe isame iresults ias iregular istudents.124 

For iinstance, istudents iwith idyscalculia125
 iexperience iextreme idifficulties iin icalculating iand 

iperforming iarithmetic. i iTheir iexams ishould itherefore ibe idifferent ifrom ithose iof itheir 
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iregular icounterparts. iBy iissuing iseparate iexams, ichildren iwith ilearning idisabilities iwill 

itransition ieasier ifrom iprimary ischool ito isecondary ischool, iand itheir inumbers iwill iincrease 

idrastically.126 

2.3 iStructural iChallenges iin iEducating iChildren iwith iLearning iDisabilities 

There iare istructural ichallenges iin ieducating ichildren iwith ilearning idisabilities. iThese ioccur 

iin itwo iforms, ithe ifirst irelating ito ian iinadequacy iof iphysical inecessities ifor iaccess ito 

ieducation, iand ithe ilatter irelating ito ithe ichallenges iin iadopting iinformation iand 

icommunication itechnology i(ICT) isolutions iand ihaving ithem iintegrated iwith ithe ilearning 

icurriculum. 

2.3.1 iPhysical iBarriers ito ia iFree iLearning iEnvironment 

There iare iphysical ibarriers ito ia ifree ilearning ienvironment ifor ichildren iwith ilearning 

idisabilities. iThe ifirst irelated ito ithe ihealth iand iphysical isafety iof ichildren iwith ilearning 

idisabilities. iThis iaffects ithe ichildren’s iaccess ito ieducation. iChildren iwith ilearning 

idisabilities ishould ibe iprovided iwith ibarrier ifree iand isafe iphysical ienvironment ifor 

ilearning.127
 iThe ienvironment iin iregular ischools ilimits ithe iindependence iand ithe imobility 

iof ithe ichildren iwith idisabilities, iand ias iresult, iill ihealth iand imorbidity iare icommon iamong 

ichildren iwith ilearning idisabilities. 
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Some iof ithe ichildren iwith ilearning idisabilities iare iunable ito icorrectly iestimate idistances 

ibetween itwo iphysical iobjects.128
 iWhile ischool ienvironments ihave ibarriers iand ifences 

imeant ito ilimit ithe imovements iof ithe iregular ilearners, ithese iare idetrimental ito ichildren iwith 

ilearning idisabilities iwho iexperience iinjuries ias ithey itry ito inavigate ithe ienvironment iat 

ischool. 

Most iregular ischool ialso ilack ibasic isanitary iand ihygienic ifacilities, isuch ias iclean idrinking 

iwater, iespecially iin irural iareas iand iinformal isettlements iin iurban iareas, iand iwhich iaffects 

ithe ihealth iof ichildren iwith ilearning idisabilities,129
 iwho iend iup iacquiring iinfections. iSafe 

iand iclean iphysical iand isocial ilearning ienvironments iare iessential iin icreating ia iconducive 

ilearning ienvironment ifor ichildren iwith idisabilities.130 

2.3.2 iInadequate iICT iAdoption 

Due ito iinadequacy iin ithe iadoption iof iICT iin ischools iin iKenya, ithe igovernment iinitially 

irolled iout ithe ilaptop iproject ifor iprimary ischool ichildren.131
 iThis iprogramme ifaced imany 

ichallenges iand ithe iMinistry iof iEducation iissued ia ifurther inotice ithat iit iwould iabandon ithe 

iproject iin ifavour iof ibuilding icomputer ilaboratories ifor ieach igovernment iprimary ischool.132
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iNevertheless, ieven iif ithe iproject iwere ito ibe isuccessfully iimplemented, ithe irollout iand ithe 

icurriculum iis idesigned ifor iregular istudents. iThe ischools, itoo, iare idesigned ifor iregular 

istudents. i iChildren iwith ilearning idisabilities iare inot ilikely ito ireap ithe ibenefits iof iICT 

ibecause ithe iavailable imaterial ihas inot ibeen iadapted ifor ichildren iwith ilearning idisabilities, 

iand iis imeant ifor iregular istudents.133
 iThe igovernment ihas ialso inot itrained itutors ion ihow ito 

iadapt ithe iavailable iICT imaterial ifor ithe ibenefit iof ichildren iwith ilearning idisabilities.134 

A istudy iconducted iin i2018 irevealed ithat i13% iof ithe ihead iteachers iin ispecial ischools iand i77 

i% iof ithe ihead iteachers iin iprimary ischools ilack ispecial ineeds ieducation.135
 i iPrimary iand 

isecondary ischools ihave inot ibeen isupported ito iadopt ilearning iby imodern itechnology isuch 

ias imobile itablets iin iclassrooms ito iincrease itheir ilevel iof iconcentration.136
 iFor iinstance, 

istudents icannot icreate iinteractive imaterials iwith ithe iassistance iof ithe ieBooks iauthor,137
 

istudents icannot iuse ithe imobile itablets ito isketch iand idraw iitems.138
 iNot ionly ithese, ibut ithere 

iare iother ivarieties iof iapplications ithat istudents iwith ilearning idisabilities ican iuse ito ishare 

itheir idoodles ior idrawings.139 

In icreating ilearning icurriculum ithat ican ibe iimplemented iwith ilearning iICT isolutions, 

iparents ifor ileaners iwith ilearning idisabilities ineed ito ibe iconsulted. iOrdinarily, ithese ileaners 

iare ithemselves inever iinterviewed ior iconsulted ion imatters ithat iaffect itheir iwelfare ior 
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iwellbeing.140
 iThis igap iin iengagement ireinforces isocietal imisconceptions ithat ichildren iwith 

ilearning idisabilities iare iuneducable.141
 iWhen iproperly iimplemented, ithe iideal ilearning 

icurriculum ishould inot ilack ivisual iaids iand ishould ibe iadapted icurriculum, iin iwhatever 

imanner, ito itrain istudents iwith ilearning idisabilities.142 

2.4 iConclusion 

This ichapter ihas ibroad icategories ithat ianalysed ithe ichallenges ithat ichildren iwith ilearning 

idisabilities iface iin iaccessing ibasic ieducation iin iKenya. iThe ichallenges ican iprimarily ibe 

iaddressed iby ithe iGovernment iand iparastatals iin ithe ieducation isector isince iit iowes ia iduty ito 

iall ichildren ito irealise ifree, icompulsory ibasic ieducation. iThe iillumination iof ithe ichallenges 

ifaced iby ithese ichildren ishould ibring ifocus ito itheir ineeds iand iprovide italking ipoints ion 

iways iforward ito iensure ino idiscrimination ioccurs iin ithe ijourney itowards ifree iprimary 

ieducation iin iKenya. 

The inext ichapter iwill iconsider ithe ivarious ilegal iand ipolicy iframework iprovisions ion iaccess 

ito ieducation ifor ichildren iwith idisabilities. 
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CHAPTER iTHREE 

KENYA’S iLEGAL, iPOLICY iAND iINSTITUTIONAL iFRAMEWORK iFOR 

iCHILDREN iWITH iSPECIAL iNEEDS 

3.0 iIntroduction 

The iKenyan iConstitution143
 iprovides ithat ievery ichild ihas ia iright ito ifree iand icompulsory 

ibasic ieducation.144
 iThis iprovision iread iwith ithe iChildren iAct145

 iclearly iarticulates ithat 

ievery ichild iis ientitled ito ifree ibasic ieducation ithat ishall ibe icompulsory iare ithe ifirst iclear 

iKenyan ilegal iprovisions ion ifree iand icompulsory ibasic ieducation. iThe ilatter iborrowing ia 

ileaf ifrom iArticle i28 iof ithe iUnited iNations iConvention ion ithe iRights iof ithe iChild ithat iurged 

igovernments ito iensure ifree iand icompulsory ifree ieducation.146
 iThese irights ito ifree iand 

icompulsory ibasic ieducation iis inot ionly iaccorded ito iregular ischool igoing ichildren ibut ialso 

icovers ichildren iwith ilearning idisabilities. iArticle i54 i1(b) iof ithe i2010 iKenyan iconstitution 

iin iits iprovisions ifor ipersons iwith idisabilities iclearly istipulates ithat ipersons iwith idisabilities 

ishall ibe ientitled ito iaccess iintegrative ieducational iinstitutions iand ifacilities ifor ipersons iwith 

idisabilities ior ispecial ineeds, iwith ia ifocus ion icompatibility iof isuch iservices iand itheir 

ialignments iwith iinterests iof ithe iperson.147 

3.1 iHistorical iBackground ion iEducation iin iKenya 

Before ithe ipromulgation iof ithe i2010 iconstitution, ithere iwere ino iclear ilaws iproviding ifor 

ithe iinterests iof ilearners iand itrainees iwith ispecial ineeds. iFrom iIndependence, ithe 
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igovernment iadopted ia iculture iof iaddressing iinterests ifacing ithe ieducation isector ithrough 

icommissions, icommittees iand itask iforces.148
 iSpecial iNeeds iEducation ihas ialso ibeen 

iprovided ithrough igovernment icirculars iand igeneral ieducation ipolicy iand istatement.149
 

iMany iof iwhich iwere inot itranslated iinto ia icomprehensive ipolicies,150
 idid inot ihave iclear 

iprovisions ifor ipeople iwith ilearning idisabilities ibut ialso ihad ino ibacking iof ithe ilaw ias imost 

iof iits irecommendations iwere ihardly iadopted. iHowever, iwe icannot iignore ithe irole ithe iearly 

icommissions, icommittees iand ithe itask iforces iplayed iin igetting ius ithe icurrent ilegal 

iframeworks ithat iwe ihave. 

The ifirst iCommittee ion ipeople iwith ispecial ineeds iwas ithe iCommittee ion iCare iand 

iRehabilitation iof ithe iDisabled ichaired iby iNgala iMwendwa i(1964),151
 iset iup iin ithe isame 

iyear iwith ithe iCommission ion ieducation ithat igenerated ithe ifamous iReport iof ithe iKenya 

iEducation iCommission i(The iOminde iReport) iof i1964. iThis icommission iwas itasked iwith 

ireforming ithe iKenyan ieducation isystem iinherited ifrom ithe icolonial igovernment ito itailor iit 

ito iserve ithe iinterests iof ithe iKenya iand iits ipeople.152
 iThe iOminde iReport iwas iadopted iby 

ithe iSessional iPaper iNo i10 iof i1965 ion iAfrican iSocialism ias ithe ibasis iof ipost-Independence 

ieducation iin iKenya.153
 iThis iwas ifollowed iby ithe ienactment iof ithe iEducation iAct i(1968) 

ibeing ithat iwas ilater ireplaced iby ithe inew iEducation iAct iof i2013 iwhich iis imore 
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icomprehensive icompared ito ithe i1968 iEducation iAct i
154

 iaddressing ithe iemerging itrends iin 

ieducation iand itraining isuch ias ispecial ineeds ieducation. i
155 

Other ikey icommissions, icommittees iand itask iforce ipost-independence iincludes; iThe 

iReport iof ithe iNational iCommittee ion iEducational iObjectives iand iPolicies iof i(The 

iGachathi iReport) iwhich iled ito ithe iestablishment iof ithe iNational iCentre ifor iEarly 

iChildhood iEducation i(NACECE)156
 iand ithe iInstitute iof iSpecial iEducation i(KISE) 

imandated iwith ibuilding icapacity iin iSpecial iNeed iEducation i(SNE).157
 iThere iwas ialso ithe 

iReport iof ithe iPresidential iWorking iParty ion iEducation iand iManpower iTraining ifor ithe 

iNext iDecade iand iBeyond i(The iKamunge iReport, i1988) iwhich irecommended ion 

iimproving ieducation ifinancing, iquality iand irelevance,158
 iThe iCommission iof iInquiry iinto 

ithe iEducation iSystem iof iKenya i(Koech iReport) iwhich ifor ithe ifirst itime irecommended ia 

iTotally iIntegrated iQuality iEducation iand iTraining i(TIQET) ialso irecommended ithe 

iestablishment iof ia iNational iSpecial iEducation iAdvisory iboard.159
 iThe iKoech iReport 

i(1999) ialso inoted ithat ithere iwas ino icomprehensive iSNE ipolicy ior ilegal iframework ion 

iSNE160. iHowever, imost iof itheir irecommendations iwere inot ifully iconsidered iwith ithe 

igovernment iciting ihigh icosts iof iimplementation.161 
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The iDr. iKochung iTaskforce i(2003) iwas ione iof ithe imost iimportant itaskforce ifor ispecial 

ieducation ias iit iestablished iwith ithe iobjective iof iappraising ithe istatus iof ispecial ieducation 

iin iKenya.162
 iSome iof iits irecommendations iof ithis iTaskforce ithat iinfluenced ithe ifuture 

ilegislation iand ipolicies ifor ilearners iand itrainees iwith ispecial iabilities iincluded iemphasis 

iand istrengthening i iteachers itraining, iThe iEducational iAssessment iand iResource iCenters 

i(EARCs) iand iestablishing ia iSpecial iNeeds iNational iSurvey.163 

In ithis ichapter iwe itherefore iconsider ithe ilegal iframework iof ichildren iwith ilearning 

idisabilities. iThe ifirst ipart iconsiders ithe ipolicy iframework ion ithe isubject. iThe iSecond ipart 

iconsiders ithe iConstitutional iand istatutory iprovisions iin ithis irespect iand ifinally, ithe ipaper 

iconsiders ithe iregional iand iinternational iinstruments ito iwhich iKenya iis ia iparty ito. 

3.2 iPolicy iFramework 

3.2.1 iA iPolicy iFramework ifor iEducation, iTraining iand iResearch164 

This isessional ipaper iis isaid ito ibe ione iof ithe ifirst ielaborate iand iprogressive ipolicy ion 

ieducation iand itraining. iSome iof ithe ikey iobjectives iincluded ithe irealization iof iUniversal 

iaccess ito ibasic ieducation iand itraining; iensuring iequitable iaccess ito ieducation; iand itraining 

ifor iall ichildren iincluding idisadvantaged iand ivulnerable igroups.165 

The ipaper ialso iprovided isome ispecific istatistics ion ithe ipopulation iof ipeople iwith ispecial 

ineeds iin iKenya. iIt iwas iits ifinding ithat ispecial ineeds ipersons iwere icovered iabout i10 ipercent 

iof ithe iKenyan ipopulation iwith i25 ipercent iof ithis igroup ibeing ithe ischool igoing ichildren.166
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iIt ialso ireported ithat iout i750,000 ichildren iwith ispecial ineeds ionly iabout i26,885 iof ithe igroup 

iwere iattending ischool imeaning ithat iabout i10 ipercent iof ithese ichildren iwith ispecial ineeds 

istay iat ihome.167 

However, ithe iaccuracy iof ithese ifigures ican ibe idisputed igiven ithat ithe isource iand iaccuracy 

iof ithe idata iis inot ifully idisclosed. iAgain ithe ireport idos inot ifully idefine ia iperson iwith ispecial 

ineeds iunlike iother ipolicies isuch ias iNational iSpecial iNeeds iEducation iPolicy iFramework iin 

iKenya iof i2009 ithus iquestioning ithe icriteria iused iin iidentifying ithese i“special ineeds 

ipersons.” 

The irationale iof ithis ipaper iwas ito iachieve iEducation ifor iall iand ias isuch, i ievery iKenyan ithe 

iright ito ieducation iand itraining ino imatter ihis ior iher isocio ieconomic istatus.168
 iIt ialso 

iemphasises ion iSpecial iEducation ias iimportant ifor ihuman icapital idevelopment ias iit ibuilds 

iself-reliance iamong ithese iclass iof ipersons.169
 iDespite irecognizing ithe iimportance iof 

iSpecial iEducation iand iSpecial iSchools, ithe iSessional iPaper iis iclear iin ireiterating ithat 

ispecial ischools iand iunits ifocus ion icatering ifor ichildren iwith ispecial ineeds iespecially 

ihearing, ivisual, imental iand iphysically ichallenged ibut isome ilike ichildren iwith ilearning 

idisabilities, ipsychosocially idifferent, iautistic, igifted iand italented iwere iclearly ibeing ileft 

iout iwith ino itailor imade ieducation iservices ifor ithem.170 

The ipaper ialso iblamed ilack iof iclear iguidelines iand isupport ito ithe iimplementation iof ian iall-

inclusive ieducation ipolicy ias ithe imain ichallenge ifacing ithe iprovision iof ieducation ito 
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ichildren iwith ispecial ineeds.171
 iOther ichallenges iinclude ilack iof idata ion ichildren iwith 

ispecial ineeds iand iinadequate itools iand iskills iin iidentification iand iassessment,172
 

iinadequate icapacity iamong imany iteachers ito ihandle ichildren iwith ispecial ineeds, ilack iof 

icoordination iamong iservice iproviders iand iinappropriate iplacements iof ichildren iwith 

idisabilities ias isome iof ithe ikey ichallenges ifacing ithe iimplementation iof ithe iSpecial iNeeds 

iEducation.173 

The iSessional iPaper i(2005) iwent ion ito irecommend ifor ithe iintegration iof ispecial ieducation 

iprogrammers iin iall ilearning iand itraining iinstitutions iensuring ithat ithey iare iresponsive ito 

ithe ieducation ineeds iof ilearners iwith ispecial ineeds.174
 iIt ialso irecommended ithat ithere ibe 

ideveloped ia inational ipolicy ithat icomprehensively idefines iareas iof ispecial ineed.175
 iThese 

irecommendations iinfluenced ithe iNational iSpecial iNeeds iEducation iPolicy iFramework iin 

iKenya iof i2009 ithat ifocused ion iinclusivity iand iintegration iof ilearners iand itrainees iwith 

ispecial ineeds iand ithe isame iis ireflected iunder ithe i2010 iconstitution iin iArticle i54, ithe 

iEducation iAct i(2013) iamong iother ilegislations. 

3.2.2 iNational iSpecial iNeeds iEducation iPolicy iFramework iin iKenya i(2009) i(“NSNE”) 

The i2009 ipolicy ifor ithe ifirst itime irecognized inew icategories iof iSpecial iNeed iEducation 

i(“SNE”) ilearners iincluding ichildren iwith ilearning idisabilities. iThis iwas ithe ifirst itime iwhen 

ilearning idisabilities iwas iproperly irecognized ias ia ispecial ineed iin ia ipolicy idocument.176
 

iHowever, ia ilot iof icriticism ihas ibeen idirected iat ithe iaccommodative iof ithe ipolicy iin 
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iincluding iorphans, irefugees iand iinternally idisplaced ipersons ias ipeople iwith ispecial ineeds 

iwith ithe ilater iprovisions ibeing ivacated iby ithe i2018 ipolicy ireview ion iNational iSpecial 

iEducation.177
 iThe iNSNE ipolicy ialso irecognized ithat ithe iimplementation iof iFree iPrimary 

iEducation iled ito ian iinflux iand iinclusion iof inew icategories iof ispecial ineeds ii.e. iDown 

isyndrome, iloco-motor iimpairment, imaladjusted iand igifted iand italented ileaners.178 

The iNSNE ipolicy iwas ilargely iestablished ito iharmonize ieducational iservice ifor ilearners 

iwith ispecial ineeds iand idisabilities iin iKenya.179
 iThey iintended ito iharmonize iall ithe 

ieducational ipolicies iand iservices iestablished isince iindependence iinto ione iconsistent iand 

iunified igovernment ipolicy iwith iregard ito ispecial ineeds ieducation.180
 iThis iwas iinformed iby 

ithe ifact ithat ithere iwas ilack iof icomprehensive ipolicy ion iSNE.181 

Unlike ithe i2005 iPolicy iPaper iNo i1, ithe iNSNE iPolicy iFramework irecognized ithat ithere iwas 

iinadequate idata ion ichildren iand ipeople iwith ispecial ieducational ineeds iand idisabilities.182
 iIt 

ialso irecognized ithat ipoor iplanning iand icoordination ihad iled ito ia iscenario iwhere ithere ihas 

ibeen iduplication iof iprovision iof iservices ito ilearners iwith idisabilities iwith isome iprovision 

ibeing isubstandard iand iunregulated.183 

The imain ipurpose iof ithe iNSNE iPolicy iFramework i(2009) iwas ito icreate ia ifavourable 

ienvironment ifor ilearners iwith ispecial ineeds iand idisability iin iorder ito iensure ithat ithey ihad 

iequal iaccess ito iquality iand irelevant ieducation iand itraining.184
 iThe ipolicies iwas iset ito iapply 
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ito iall ieducational, itraining, iand iresearch iactivities, ieducational iinterventions iprograms iof 

ispecial ineeds iand idisabilities iin iKenya.185
 iIn iterms iof icoverage ithe ipolicy icovered iECDE, 

iPrimary, iSecondary, iAdult iand icontinuing iEducation i(ACE), iNon iformal iEducation, 

iTVET, iTeacher iEducation iand itraining iincluding iall itertiary iinstitutions ilike 

iuniversities.186
 iThe ibiggest ichallenge iof ithis ipolicy iis ithat iit idoes inot itally iwith ithe 

ilegislative iframework. 

One iof ithe imain iobjectives iof ithe iPolicy iwas ito ienhance iearly iidentification, iassessment, 

iintervention, iplacement, ihabitation iand irehabilitation iof ilearners iwith ispecial ineeds.187
 

iThis iunderscores ithe irecommendations ifrom ithe iSessional iPaper iNo. i1 iof i2005 iand ithe 

iKochung iReport iof i2003.188
 iOther ikey ioverall iobjectives iincluded icreating istructures ifor 

iinclusion ito iformal iand iinformal ieducation itraining, icreating ia ibarrier ifree ienvironment, 

icapacity ibuilding iand iresearch iand idevelopment. 

One iof ithe ichallenges iof iNSNE iis ithat imost ipolicies ido inot ihave ispecific iobjectives ibut 

irather ioffers ia iplethora iof ithe isame imeaning ithat itheir iimplementation ibecomes iclose ito 

iimpossible. iThe iNSNE iFramework istipulated i15 iareas iof iintervention icovered iby ithe 

ipolicy iincluding; iAssessment ion iIntervention ithat ibuilt ion ithe iwork iof ithe iEducational 

iAssessment iand iResource iCentres i(EARCs).189
 iOther iareas iof iintervention iincluded; 

iaccess ito iquality iand irelevant ieducation, iadaptation iof ifacilities, iinclusive ieducation, 
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icurriculum idevelopment iamong iother iwith ieach iof ithem ihaving itheir iunique ipolicy 

istatement iand istrategies.190 

Although ithe iPolicy iunlike ipast ipolicies irequired ithat iit ibe ireviewed ievery ifive iyears ito 

iensure iits irelevance.191
 iIt iis ifor ithis iprovision ithat iit iwas ipossible ito idraft ithe iSector iPolicy 

ifor iLearners iand iTrainees iwith iDisabilities iin iMay, i2018.192 

3.2.3 iSector iPolicy ifor iLearners iand iTrainees iwith iDisabilities i(2018) 

The iSector iPolicy ifor iLearners iand iTrainers iwith iDisabilities i(2018) i(“SPLTD”) 

isubstantially iimproved ithe iprovisions iof ithe iNSNE iPolicy iwith ia imore irobust iand iupdated 

ipolicy iprovisions iin iline iwith ithe iConstitution i(2010) iand ithe iBasic iEducation iAct iof i2013. 

iUnlike ithe iprevious ipolicies, ithe iSPLTD idid iset ithe irequired iminimums iwhen iit icomes ito 

ieducation iof ipeople iwith ispecial ineeds. 

It iis ialso inoticeable ithat iterms iare idefined iat ithe ivery ionset. iOf iinterest ito imention iis 

i“Inclusive iEducation.” iThere iis ialso iemphasis ifor ilearners iand itrainees iwith idisability ito ibe 

iprovided iwith iappropriate ieducational isupport iwithin ithe iregular iinstitutions iof ilearning.193
 

iIt ialso iputs ia ilot iof iemphasis ion iinclusion iand iintegration ias ireflected iunder iart i54 i1(b) iof 

ithe iKenyan iConstitution.194
 iThis ipolicy iequally iadvocates ifor iinclusive ieducation ias 

iopposed ito isegregated ieducation.195 

The iNational iEducation iSector iPlan i(NESP) i(2013-2020) ireiterated ithe iimportance iof 

ireviewing ithe iSpecial iNeeds iEducation iPolicy i(2009) ito ialign iSNE ipolicy iwith ithe iKenya 
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iVision i2030 idevelopment iblueprint, ithe iconstitution iof iKenya i(2010) iand ithe iSustainable 

iDevelopment iGoals iespecially ion igoal i4 ithat iprovides ifor ieducation ifor iall.196
 iThe iNESP 

irecommendation itogether iwith ithe iSNE iPolicy iReview iData iCollection iReport iof i2016, 

iwere ikey iin ideveloping ithe iSPLTD. iThe iSNE iPolicy iReview iData iCollection iReport 

ihighlighted ithat ithe i2009 iSpecial iNeeds iEducation iPolicy iFramework iwas inot ieffectively 

iimplemented ibecause iof ipoor idissemination iand ia ilack iof ian iimplementation iand 

icoordination iframework.197 

The iSPLTD i i igives icognizable iemphasis ion ithe iperson’s ifirst ilanguage iprinciple iin 

iaddressing ipersons iwith idisabilities,198
 iit iemphasizes ion ithe iperson irather ithan itheir 

idisability ithus ithe iuse iof iterms ilike i i‘impaired’ i‘handicapped’ iand i‘challenged’ i iare 

ireplaced iwith i‘learners iand itrainees iwith idisabilities.’199
 iThis ichange iof iterminology iis 

ivital iin iensuring ithat ilearners iand itrainees iwith idisabilities ireceive iequal itreatment iand iare 

iaccorded iequal irespect iand iopportunity. 

The iSPLTD ialso iproperly ilimited ithe iscopes iof iwho iis ia ilearner iand itrainee iwith ispecial 

ineeds iby ieliminating iorphans, iinternally idisplaced ipersons, igifted iand italented ias ipart iof 

ilearners iand itrainees iwith idisabilities.200
 iThis iis ia istep iin ithe idirection ias iit idistinguishes 

ithose iwho iare isocially ivulnerable ifrom ithose iwho ihave ispecial ilearning ineeds iand 

idisabilities iand ias isuch iallows ithem ito ibe iaccorded ithe irequired isupport iand iguidance 

iwithout iconfusion. iSome iof ithe ilearners iand itrainees iwith ispecial ineeds iretained iunder ithe 

inew iscope iinclude ibut iis inot ilimited ito ithose iwith iintellectual iand idevelopment iabilities, 
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ithose iwith ispeech iand ilanguage idifficulties iand ithose iwith ispecific ilearning idisabilities ilike 

idyslexia, idyscalculia iand idysgraphia.201 

The iSector iReview iPolicy ialso istreamlined ithe iobjectives ifrom ieleven iin ithe iNSNE ito ijust 

ifour imain iobjectives ibeing: ialigning ieducation iservices iof ilearners iand itrainees iwith 

idisabilities iwith irelevant inational ipolicy iframeworks, iDeveloping ia iclear iframework ifor 

iinclusive ieducation iand itraining iand iaddressing iexisting ipolicy iand iimplementation igaps 

isupported iby idevelopment iof iguidelines ifor ithe ipolicy iimplementation.202
 iThe ipolicy igoes 

ion ito iidentify isixteen ithematic iareas istructuring ithem iin ia iway ithat iinclusive ieducation iand 

itraining icuts iacross iall ithemes.203
 iIn ithe isame ispirit iits ifirst ithematic iarea iis iInclusive 

ieducation iwhere ithe ipolicy iset iis ito imainstream iand iprovide iinclusive ieducation iand 

itraining iat iall ilevels iof ilearning.204
 iOther ithematic iareas ifor ipolicy iformulation itouch ion; 

iAccess ito iquality ieducation, iAssessment iand iearly iintervention, iQuality ilearning 

ienvironment, ihealth iand isafety, iSpecialized ilearning iresources, iassistive idevices iand 

itechnology ietc.205 

Emphasis iis ialso iput ion ihome ibased ieducation iproviding ifor ieducation iof ichildren iwith 

idisabilities ifrom ithe ionset iin itheir ihomes ieven ibefore ithey ijoin iformal iinstitutions iof 

ilearning.206
 iThis iis ia igood iprovision ibut iit iis ivery ihard ito iimplement iwithout ia iclear ilegal 

iprovision iand isupport ifrom irespective istakeholders ibecause iof iits icost iconstraints iand 

irelated ichallenges. 
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Lack iof iguidelines ito iback ithe iimplementation iof iinclusive ieducation iand iunreliable idata 

ion ilearners iand itrainees iwith idisabilities iin iand iout iof ischool ialso iposes ia imajor ichallenge 

iin ipursuing iaccess ito iquality ieducation.207 

Implementation ion ithe iSPLTD iwas icategorized iinto ithree ikey iresults; imanagement iand 

icoordination, iquality iand iassurance iand imonitoring iand ievaluation.208
 iAn iimplementation 

iguideline iwas ialso ideveloped iin iorder ito ioversee ithe iimplementation iof ithe ipolicies. iThe 

i2009 iSNE ipolicy iframework idid inot ihave ian iimplementation iguideline ior ia ibody iset ito 

ioversee ithe iimplementation iof iits ipolicies. iUnder ithe iSPLTD, ia idirectorate iis iestablished 

ifor ilearners iand itrainees iwith idisabilities iwith ithe imandate iof icoordinating ithe iprovision iof 

ieducation iservices ifor ilearners iand itrainees iwith idisabilities iacross ithe isector.209
 iIn ias imuch 

ias ithis i iprovision iis igood, i iit ioverlaps iwith ithe iroles iand imandate iof ithe iNational iDisability 

iBoards iformed iunder ithe iDisability iAct iand ithe irole iof ithe iCabinet iSecretary iin iregulating 

iSpecial iNeeds iEducation ias iprovided iunder ithe isections i45 i(1) iand i2 iof ithe iBasic 

iEducation iAct iof i2013.210 

There iis istill ineed ito idevelop ia icoordinated ilegal iframework ithat iwill ibring itogether iall ithe 

istake iholders iproviding iservices ito ilearners iand itrainees iwith idisabilities.211
 iAlthough ithe 

ipurpose iof ithe iSector iPolicy i(2018) icertain igaps iand ioverlapping iroles iare iimminent. 

iPolicies, iroles iand ibodies iset iunder ilaw ito imonitor, iregulate iand icoordinate ieducation ifor 

ilearners iand itrainees iwith ispecial iabilities iwill ialways ihave ia ibetter ilocus istandi iin 

                                                 
207

 iIbid 
208

 iIbid 
209

 iIbid, iestablishment iof ithe iDirectorate iparas i5.2-5.3 
210

 iThe iBasic iEducation iAct i2013 
211

 iThe iNational iEducation iSector iPlan i(NESP) i(2013-2020) 



 

51 

 

iaddressing iissues iof ilearners iwith idisabilities ithan ithe ibodies iprovided ifor iunder ithe ipolicy 

idocument iunless iits iprovisions iare itranslated iinto ilaw. 

3.2.4 iKenya iImplementation iGuidelines iSector iPolicy ifor iLearners iand iTrainers iwith 

iDisabilities i(2018) i(“the iSPLTD iGuidelines”) 

The iSPLTD iGuidelines iwere imeant ito iprovide iguidance iand ipractical iillustrations iof ihow 

irelevant igovernment iministries iand istake iholders ican iimplement ipolicy istatements iand 

istrategies.212
 iThe iimplementation iguidelines, iidentifies iand ilists iMinistries, iDepartments 

iand iAgencies i(MDAs) iresponsible ifor iimplementation iof ithe ispecific iactivities iand idriving 

ithe iprocess.213
 iOne iof ithe imain isetbacks ihere iis ithat isince ithe iimplementation iframework iis 

inot ibased iin ilaw iMDAs iidentified iwill irely imore ion itheir iresponsibilities iwith iregard ito 

ilearners iand itrainees iwith idisabilities ias iprovided ifor iunder ithe iConstitution iand iother 

istatues ibefore igiving itheir iconsideration ito ithe iroles ias iassigned iunder ithe iImplementation 

iFramework. 

However, ithe iguidelines iare ioutlined, istructured iand iworded imore ilike istrategies, ileft iopen 

iended iwithout iclear itimeline iof iactivities. iIt ialso iestablishes isix icoordination icommittees 

ias ithe ibody itasked iwith ithe iimplementation iheaded iby iThe iNational iSteering 

iCommittee.214
 iThis ionly icreates imultiplicity iof iroles iand ioverlapping iresponsibilities 

ibecause ithey iare icatered ifor iunder ivarious irespective ilegislations. iThe icoordination 

istructures iare ialso inot iestablished iunder ilaw ias isuch iits irecommendations iwould inot ihave ia 

istrong istanding iad ithat iof ia icommittee, ia iboard ior ia ibody iestablished iunder ithe ilaw ito 

ioversee ithe isame iresponsibilities. iThese icommittees ileave ia ibig igap ias iit imay ilead ito 
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iissuing iof idirectives, imemorandum iand iundertakings ithat imay ibe iignored ior isimply 

idismissed ifor inot ibeing isupported iby iany iclear ilegislative iprovision. iHaving ithese 

icommittees’ iprotected iby ilegislation imight ibe ia imove ito iconsider igoing iforward ibut 

iconsidering imultiplicity iand ioverlapping iof iroles iit iwill ipose ian iunimaginable ichallenge 

ithan ione ican iimagine. 

3.3 iLegal iFramework 

3. i3.1 iInternational iand iRegional iFramework 

The iright ito ieducation iof ichildren iwith ilearning iis isafeguarded iin ia inumber iof iregional iand 

iinternational ihuman irights iinstruments. iWhereas ithere iis ino iexpress isingle iinstrument ithat 

ihas iaddressed ithis isubject, ia inumber iof ithese iinstruments idiscussed iherein iby iextrapolation 

iprotect ithe iright ito ieducation iof ichildren iwith ilearning idisabilities. iSome iof ithe iinstruments 

ithat ihave ibeen iratified iby iKenya iforms ipart iof iKenyan ilaw iby idint iof iArticle i2(5) i& i(6) iof 

ithe iconstitution. i iWe iconsider ithe ifollowing iinternational iand iregional iinstruments. 

3.3.2 iInternational iInstruments 

At iinternational ilevel, ithe iUniversal iDeclaration iof iHuman iRights i(“Universal 

iDeclaration”) iArticle i26 iprovides ithat ieveryone ihas ithe iright ito ieducation. iEducation ishall 

ibe ifree, iat ileast iin ithe ielementary iand ifundamental istages. iFurther, iit iis iprovided ieducation 

ishall ibe idirected ito ithe ifull idevelopment iof ithe ihuman ipersonality iand ito ithe istrengthening 

iof irespect ifor ihuman irights iand ifundamental ifreedoms. iArticle i7 ialso iprohibits 

idiscrimination. 
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International iCovenant ion iEconomic, iSocial iand iCultural iRights i(“ICESCR”) ialso iunder 

iArticle i13 iemphasises ithat ithe iStates iParties ito ithe ipresent iCovenant irecognize ithe iright iof 

ieveryone ito ieducation. iThey iagree ithat ieducation ishall ibe idirected ito ithe ifull idevelopment 

iof ithe ihuman ipersonality iand ithe isense iof iits idignity iand ishall istrengthen ithe irespect ifor 

ihuman irights iand ifundamental ifreedoms. i iUN iConvention ion ithe iRights iof ithe iChild 

i(“CRC”) iArticle i28 iprovides ithat ichildren ihave ithe iright ito ian ieducation. iFurther ithat 

idiscipline iin ischools ishould irespect ichildren’s ihuman idignity. 

The iConvection ion iRights iof iPeople iLiving iwith idisability i(“CRPD”) iArticle i24 iprovides 

ithat ithe istate iParties ishould irecognize ithe iright iof ipersons iwith idisabilities ito ieducation. 

iWith ia iview ito irealizing ithis iright iwithout idiscrimination iand ion ithe ibasis iof iequal 

iopportunity, iStates iParties ishall iensure ian iinclusive ieducation isystem iat iall ilevels iand 

ilifelong ilearning idirected ito ithe ifull idevelopment iof ihuman ipotential iand isense iof idignity 

iand iself-worth, iand ithe istrengthening iof irespect ifor ihuman irights, ifundamental ifreedoms 

iand ihuman idiversity. iFurther ithe ieducation ishould idevelopment iby ipersons iwith 

idisabilities iof itheir ipersonality, italents iand icreativity, ias iwell ias itheir imental iand iphysical 

iabilities, ito itheir ifullest ipotential iwhile ialso ienabling ipersons iwith idisabilities ito iparticipate 

ieffectively iin ia ifree isociety. 

Crucially, iArticle i24(2) iemphasises ion ithe iStates iParties iensuring ithat iPersons iwith 

idisabilities iare inot iexcluded ifrom ithe igeneral ieducation isystem ion ithe ibasis iof idisability, 

iand ithat ichildren iwith idisabilities iare inot iexcluded ifrom ifree iand icompulsory iprimary 

ieducation, ior ifrom isecondary ieducation, ion ithe ibasis iof idisability. iIt iis ialso ithe iduty iof ithe 

istate ito iensure ithat iPersons iwith idisabilities ican iaccess ian iinclusive, iquality iand ifree 
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iprimary ieducation iand isecondary ieducation ion ian iequal ibasis iwith iothers iin ithe 

icommunities iin iwhich ithey ilive. 

A irunning itheme iin iall ithese iinstruments iis ithe iright ito ifree iand icompulsory iprimary 

ieducation. iUnfortunately, ithe irecommendations ito istate iparties iby ithe iCRPD iCommittee 

ilack iexplicit iguidance iregarding iearly iintervention iunder iArticle i24. iInstead, ithe 

iCommittee iadopts ia imore igeneral iapproach iof irecommending iinclusive ieducation iat iall 

ilevels. iIn icases iwhere irecommendations iare itargeting ispecific ilevels, ithe iCRPD 

iCommittee iexplicitly imakes ireference ito iprimary, isecondary iand itertiary ieducation.215
 

iSpecific irecommendations iare ionly inotable iin ithe iConcluding iObservations iof istate iparties 

isuch ias iAustria, iwhere ithe iCRPD iCommittee iurges ithe istate iparties ito iensure iinclusive 

ieducation ifrom ikindergarten ito isecondary ieducation.216
 iNonetheless, irecent idevelopments 

iby ithe iCRPD iCommittee ireflect ia ipositive ishift. iIn iits iGeneral iComment i4 ion iarticle i24,40 

ithe iCommittee iunderscores iearly idetection, iidentification iand iaccess ito iservices ifor 

ipreschool ichildren, itogether iwith ithe iprovision iof isupport iand itraining ito iparents iand 

icaregivers iof iyoung ichildren iwith idisabilities.217
 iThe iCRPD iCommittee, ithus, iencourages 

istate iparties ito iinvest iin iinclusive ipre-school ieducation iin ilight iof ithe iclear ievidence iof ithe 

ibenefits ito ichildren ias iwell ias ithe ienhanced ilikelihood ithat iattendance iat ipre-school iresults 

iin igreater iacceptance iinto ilocal icommunity ischools.218 
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The iConvention ion ithe iElimination iof iall iForms iof iDiscrimination iAgainst iWomen 

i(CEDAW)219
 ialso ireminds istate iparties ito iensure iequality iof iaccess iby imen iand iwomen ito 

iall ilevels iof ieducation, iincluding ipre-primary. iArticle i10(a) iprovides: iStates ishall itake 

imeasures ito iensure ithe isame iconditions ifor icareer iand ivocational iguidance, ifor iaccess ito 

istudies iand ifor ithe iachievement iof idiplomas iin ieducational iestablishments iof iall icategories 

iin irural ias iwell ias iin iurban iareas; ithis iequality ishall ibe iensured iin ipre-school, igeneral, 

itechnical, iprofessional iand ihigher itechnical ieducation, ias iwell ias iin iall itypes iof ivocational 

itraining. iEarly iintervention iis irecognised iin iother ideclarations, iincluding ithe iSalamanca 

iStatement ion iAccess ito iSpecial iEducation i(1994),220
 iwhich icalled ion istates ito iinvest 

igreater ieffort iin iearly iidentification iand iintervention istrategies.221 

The ionly ichallenge ithat iremains iconstant iwith iinternational ilaw iand iinternational 

iframeworks iin ithis icontext iis ithat ithey ilack iimplementation iapparatus. iThis imeans ithat iif 

ithe igovernment iadopts iit ithen iit ihas ito itranslate iit iinto ilocal ilegislations itailored ito ithe ilocal 

icontext ito imake ithe iinternational iprovisions ihave itangible ieffect iin ithe ilives iof ipersons 

iwith ilearning idisabilities. iIt irelies ion igovernment igood iwill iwhich iif iabsent iwill iprove ifatal 

ito ilearners iand itrainees iwith ispecial ieducational ineeds ithat ihave ialways irelied ion ithe 

iinternational iframework ito iset ithe istandard ion ithe irights iof ipersons iwith idisabilities. 
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3.3.3 iRegional iInstruments 

Regionally, ithe iAfrican iCharter ion iHuman iand iPeoples’ iRights i(African iCharter), ithe 

iAfrican iCharter ion ithe iRights iand iWelfare iof ithe iChild i(African iChildren’s iCharter), ithe 

iProtocol ito ithe iAfrican iCharter ion iHuman iand iPeoples’ iRights ion ithe iRights iof iWomen iin 

iAfrica i(African iWomen’s iProtocol) i iand ithe iAfrican iYouth iCharter i isafeguard ithe irights ito 

ieducation iof ipersons iwith idisabilities. 

African iCharter ion iHuman iand iPeoples’ iRights i(“African iCharter”) iArticle i13 iof ithe 

iChildren’s iCharter iobliges istate iparties ito itake ispecial imeasures ito iensure ithat igifted, 

ifemale iand idisadvantaged ichildren ihave iequal iaccess ito ieducation. iThis iis ifurther 

ielaborated ion iin ithe iguidelines ion iimplementation iof ieconomic, isocial iand icultural irights 

iin ithe iAfrican iCharter iwhich icalls ifor iinclusive ifree iand icompulsory ieducation ifor ichildren 

iwith idisabilities. i iMore irecently, ithe iAfrican iCommission ion iHuman iand iPeoples’ iRights 

i(African iCommission) ipublished ithe iDraft iProtocol ito ithe iAfrican iCharter ion iHuman iand 

iPeoples’ iRights ion ithe iRights iof iPersons iwith iDisabilities iin iAfrica i(Draft iDisability 

iProtocol). i iArticle i12 iof ithe iDraft iDisability iProtocol iexplicitly irefers ito ithe irights ito 

ieducation iof ipersons iwith idisabilities, iemphasising ithat ipersons iwith idisabilities ishould inot 

ibe iconsidered iuneducable ior iuntrainable. iArticle i17 iof ithe iAfrican iCharter iprovides ithat 

ievery iindividual ishall ihave ithe iright ito ieducation. 

Continental iPlan iof iAction ifor ithe iAfrican iDecade iof iPersons iwith iDisabilities i2010– i2019, 

ithe imain iobjective iof ithe iPlan iis ito iensure ithat ithere iis ithe ifull ienjoyment iby ichildren iwith 

idisabilities iof iall ihuman irights iand ifundamental ifreedoms ion ian iequal ibasis iwith iother 

ichildren. 
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Member istates iare ialso iadvised ito iadopt ifull, iinclusive, iand iaccessible ieducation ipolicies, 

iprogrammes iand ischool isystems ito ipromote ithe ieducation iof ichildren iwith idisabilities 

iincluding iearly ichildhood idevelopment iand ieducation.222 

The iDakar iFramework ifor iAction i2000 ialso irecognises ithe ineed ito iexpand iand iimprove 

icomprehensive iECDE, iespecially ifor ithe imost ivulnerable iand idisadvantaged ichildren.223
 

iGlobally, iECDE iis ibecoming ian iintegral istrand iof idiscussions ion ithe iright ito ieducation. iIn 

ithe icurrent i2030 iAgenda ifor isustainable idevelopment,224
 istate iparties icommit ito iprovide 

iinclusive iand iequitable iquality ieducation iat iall ilevels, iincluding iearly ichildhood 

ieducation.225
 iHence, iwhile iECDE idoes inot ienjoy iadequate iprotection iin ibinding 

iinternational inorms, ithe icorrelation ibetween iearly iintervention, iinclusive ieducation iand 

ibeing iincluded iin ithe icommunity226
 iremains iunequivocal. iThe iobligation ito ifulfil ithis iright, 

itherefore, iremains iinexcusable ifor istate iparties. iIt iis iessential ito inote ithat iKenya iis iparty ito 

ithe iaforementioned iinstruments227
 iand ihas iendorsed iinternational ideclarations ion 

ieducation, ias idiscussed iin ithis isection. 

The iAfrican iCommission iguidelines ito istate iparties ion ithe iimplementation iof ieconomic, 

isocial iand icultural irights iclearly iinterpret ithe iright ito ieducation ito iinclude iaccess ito ipre-

primary ieducation.228
 iHowever, ithe iguidelines iin isubsequent iparagraphs ifail ito ielaborate 

                                                 
222

 iP i11 
223

 iDakar iFramework ifor iAction: iEducation ifor iAll: iMeeting iour iCollective iCommitment i(adopted iby ithe 

iWorld iEducation iForum, iDakar, iSenegal, i26-28 iApril i2000). 
224

 iUN iGeneral iAssembly i70/1 iTransforming iour iworld: iThe i2030 iAgenda ifor iSustainable iDevelopment, 

iResolution iadopted iby ithe iGeneral iAssembly ion i25 iSeptember i2015, iA/RES/70/1 

i<https://sustainabledevelopment.un.org/index.php?> i iaccessed i9 iNovember i2019 
225

 iIbid i 
226

 iCRPD iArts i19, i24 i& i26 i 
227

 iSee ilist iof itreaties iratified iby iKenya 

ihttp://tbinternet.ohchr.org/_layouts/TreatyBodyExternal/Countries.aspx?CountryCode=KEN&Lang=EN  

i(accessed i18 iNovember i2019). 
228

 iIbid i217, ipara i71 

https://sustainabledevelopment.un.org/index.php


 

58 

 

ion ipre-school. iContrary ito ithe iaforementioned iinstruments, ithe iStandard iRules ion 

iEqualisation iof iOpportunities ifor iPersons iwith iDisabilities i(Standard iRules)229
 iexplicitly 

imake ireference ito ipre-primary ieducation. iRule i6 ireminds istates ito igive ispecial iattention ito 

ivery iyoung ichildren iwith idisabilities iand ipre-school ichildren iwith idisabilities.230
 iWhile 

ithey iremain inon-binding, ithe iStandard iRules ihave iarguably ibecome ia inorm iof ijus 

icogens.231 

Therefore, iRule i6 iread itogether iwith iarticle i24 iof ithe iCRPD iremains ikey iin ithe ipromotion 

iof iaccess ito iearly ichildhood ieducation iby ilearners iwith idisabilities. iOne ican ialso iargue ithat 

iarticle i26 iof ithe iCRPD ion ihabitation iand irehabilitation ito isome iextent iaddresses iearly 

iintervention iin ischool ifor ichildren iwith idisabilities. iIt iobligates istate iparties ito ithe 

iCRPD:232
 ito itake iappropriate imeasures ito ienable ipersons iwith idisabilities ito iattain iand 

imaintain imaximum iindependence iand ifull iinclusion iand iparticipation iin iall iaspects iof ilife, 

ispecifically iin ithe iareas iof ieducation iand isocial iservices, iin isuch ia iway ithat ithese iservices 

iand iprogrammes ibegin iat ithe iearliest ipossible istage iand iare ibased ion ithe imultidisciplinary 

iassessment iof iindividual ineeds iand istrengths 

3.3.4 iNational iLegal iFramework 

3.3.4.1 iThe iConstitution iof iKenya i(2010) 

Article i54(1) i(b) iof ithe iConstitution iobligates ithe igovernment ito iensure ichildren iwith 

ilearning idisabilities, iamong iother iforms iof idisabilities, ito i‘access ieducation iinstitutions 

iand ifacilities ifor ipersons iwith idisabilities ithat iare iintegrated iinto ithe isociety ito ithe iextent 
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icompatible iwith ithe iinterests iof ithe iperson’. iArticle i54(1) i(e) ifurther imandates ithe 

igovernment ito iprovide i‘materials iand idevices’ ito ihelp ipersons iwith idisabilities iovercome 

iconstraints ithat iare iimposed iupon ithem iby ivirtue iof itheir idisability. iIn ias imuch ias isome 

ipositive imeasures iare iin iplace, ithere iis istill ia ilot ito ibe idone iin ilegal iand ipolicy iformulation 

iand ienforcement ito irealize iprogressively ithese irights iof ichildren iwith ilearning idisabilities. 

Statutes ithat ihave ibeen ienacted ito ihelp ichildren, iincluding ithose iwith ilearning idisabilities, 

iaccess ieducation iinclude: ithe iBasic iEducation iAct233
 i; iChildren iAct234

 i; iPersons iwith 

iDisabilities iAct235
 i; iMental iHealth iAct236

 i; iSocial iAssistance iAct237
 i; iKenya iNational 

iCommission ifor iUNESCO iAct238; iKenya iInstitute iof iCurriculum iDevelopment iAct239; 

iHealth iAct240; iand itheir iaccompanying irules iand iregulations. 

However, ithis ianalysis idemonstrates ithat ithere ihave ibeen iminimal ilegal iand ipolicy isupport 

itowards ithe igoal iof iequal ieducation iparity ifor ichildren iwith idisabilities, iand ithat ithe iabove-

listed iinstruments iare ieither ilacking iin ilaw ior ifailing ion iimplementation. iScenarios iare 

ianalysed ihere ito idemonstrate ieither ilack iin isufficiency iof ithe ilaw iand ipolicy, ior ito ireflect 

igaps iin iimplementation iinclude: 
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3.3.4.2 iChildren iAct, i2001 

The iChildren’s iAct iof i2001 idefines ia idisabled ichild ias ia ichild isuffering ifrom iphysical ior 

imental ihandicap iwhich inecessitates ispecial icare ifor ithe ichild.241
 iThis idefinition iis ilimited 

ias iit idoes inot iconclusively iprovide ifor ilearners iand itrainees iwith ispecial ilearning ineeds. 

Although ithe iAct iprovides iunder iSection i7 i(1) ithat ievery ichild ishall ibe ientitled ito ieducation 

iand iwhich ishall ibe ithe iresponsibility iof ithe igovernment ino iclear iresponsibilities iare 

ioutlined ias ito iwhat ithe igovernment iis ito ido iin imeeting ithis iresponsibility.242 

The iChildren iAct iwas ienacted ibefore ithe iKenyan iConstitution i2010 ihence iits iprovisions ion 

ifree ieducation ipreceded ithe iconstitutional iprovisions ion ithe isame. i iIt iborrows iheavily ifrom 

iArticle i28 iof ithe iUnited iNations iConvention ion ithe iRights iof ithe iChild ithat iincluded 

iprovision iof ifree ibasic ieducation ito iall ichildren.243 

The iAct iis iclear ithat idisabled ichildren ishould ibe itreated iwith idignity iand ibe iaccorded 

iamong iother iservices ieducation iand itraining ifree iof icharge ior iat ia ireduced icost iwhere 

ipossible ithis iis ias iprovided iunder isection i12 iof ithe iAct. iThe iAct imakes ia ibold imove iwhen 

iit igives iThe iHigh iCourt iauthority ito ienforce iprovisions iof isection i4 ito i19 iwhich iincludes 

isection i7 ito i12 ion idisabled ichildren. iThis imove imight ihelp iin iensuring ithe irights iof ithe 

idisabled iChildren iare ienforced ibut iif ileft iunchecked ior iif inot iread iwith ithe iChief iJustice 

iguidelines ion ithe isame imight ibring ieven imore iconfusion, icontradictions iand ioverlaps 

ibetween, isector ipolicies, icase ilaw iother istatutes iand ithe iconstitution iwith iregard ito ithe 

irights iof ilearners iand itrainees iwith ilearning idisabilities. 
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3.3.4.3 iPersons iwith iDisabilities iAct, i2003 

The iAct iis ithe ifirst iPersons iwith iDisabilities iAct iin iKenya. iIt isets iground ifor ia ilegal 

iframework ithat ioutlaws iall iforms iof idiscrimination ion ipeople iwith ispecial ineeds iand 

idisabilities.244
 iFrom ithe ivery ionset ithere iis ineed ifor iParliament ito ieither iamend ithis iAct 

imutatis imutandis ior iall itogether irepeal ithe isame iso ias ito iensure ithat ithe iAct iis iin 

iconformity iwith ithe iConstitution iof iKenya, i2010. iThe iAct idefines idisability ito iinclude 

ilearning ior iphysical iincapability iwhich iimpacts iadversely ion isocial, ieconomic, 

iemployment ior ienvironment iparticipation.245
 iHaving ipersons iwith ilearning idisabilities 

iincluded iin ithe idefinition iof ia idisable iperson iis ia ibold imove ithat imoves ibeyond ithe 

iexclusions iof ilearners iwith ilearning idisabilities ias ipeople iin ineed iof ispecial ieducation. 

The iAct igoes ion ito iestablish ia iNational iCouncil ifor iPersons iwith iDisabilities ias iprovided 

ifor iunder isection i3 iof ithe iAct.246
 iAmong ithe ikey iresponsibilities iof ithe iNational iCouncil 

ifor iPersons iwith iDisability iincludes iachieving iequal iopportunity ifor ipersons iwith 

idisability iby iensuring ito ithe imaximum iextent ipossible ithat ithey iobtain ieducation iand 

iemployment.247
 iBefore ienactment iof ithe iPersons iwith iDisabilities iAct ithere iwas ino 

icentralized ibody ithat ifacilitated iand icatered ifor ithe iinterests iof ithe idisabled ipeople, imany 

iof ithe ikey idecision itouching ion ithem iwere imade iin ifar ireaching icirculars, ireports, 

icommissions iand ispecial itask iforces.248 

However, ithere iis ineed ito istreamline ithe iresponsibilities iof iNational iCouncil ifor iPersons 

iwith iDisabilities iso ias ito iavoid ioverlapping iof iroles ifor iresponsibilities iin imanaging 
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iSpecial iNeed iEducation ias iprovided iunder ithe iBasic iEducation iAct iof i2013 iand ithe 

icoordination icommittees iunder ithe iSector iPolicy ifor iLearners iand iTrainees iwith iDisability 

iImplementation iGuidelines ialthough ithe ilatter iis inot iimpinged iin ilaw. 

The iNational iCouncil ifor iPersons iwith iDisabilities iis ialso imandated iunder ithe iAct ito 

icooperate iwith igovernment iduring inational icensus ito iensure ithat ithey iget iaccurate idata ion 

ipersons iwith idisabilities iin ithe icountry ifor ipurposes iof iplanning.249
 iThe ichallenge ihere iis 

iwaiting ifor i9 iyears iuntil ithe icensus iis iheld iis ia ivery ilong iperiod iof itime ito iwait ito icollect 

idata ion ilearners iand itrainees iwith ispecial ieducational ineeds, ithis iis isomething ithat ihas ito ibe 

iupdated ion ian iyearly ibasis ito iensure iproper ifollow iup imonitoring iand ievaluation iof iall 

ipersons iwith idisabilities ibut imost iimportantly ithe ilearners iand itrainees iwith idisabilities. 

Section i18 i(1) iof ithe iAct iis igeared itowards iensuring iinclusivity iand iintegration iof ipersons 

iwith idisabilities istipulating ithat, ilearning iinstitutions ishall inot ideny iadmission iof ipersons 

iwith idisabilities ito iany icourse iby ionly ireason iof itheir idisability.250
 iSection i18(2) ifurther 

iprovides ithat ilearning iinstitutions ishall itake iinto iaccount ithe ispecial ineeds iof ipersons iwith 

idisabilities iwith irespect ito ientry irequirements, ipass imarks, iauxiliary iservices, iand iuse iof 

ischool ifacilities, iclass ischedule, iand iphysical ieducation iamong iother isuch 

iconsiderations.251
 iThis iprovision iis iambitious iand imight ineed iother isupporting ilegislative 

iframeworks ito iensure ithat iour icurriculum iencompasses ithe irequirements iof ithese 

iprovisions ias imuch ias ipossible. 
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Under ithe iprovision iof iSection i18 i(3) ia iconflict ibetween ithe i2018 iSector iPolicy ifor 

iLearners iand iTrainees iwith iDisability iand ithe iPersons iwith idisability iAct iarises. iWhen ithe 

iSection i18(3) istates ithat ithe igovernment ishall iprovide ifor iformation iof ispecial ischools iand 

iinstitutions ifor ithe ideaf, ithe iblind iand ithe imentally iretarded,252
 iIt iis ithe iuse iof ithe 

iterminology i‘mentally iretarded’ iis iagainst ithe iprovision iof ithe iSector iPolicy iof i2018 ithat 

idesists ifrom iusing iterms ithat ifocuses ion ithe idisability irather ithan ithe iperson ifirst. iThis iis 

ialso iin icontravention iof iArticle i54 i1(a) iof ithe iconstitution ithat iprovides ithat idisable ipeople 

ishould ibe itreated iwith idignity iand irespect iand ireferred iin ia imanner ithat iis inot 

idemeaning.253
 iThe iterminology ihere ishould ibe imentally ihandicapped iand inot iretarded. 

iThe iPersons iwith iDisability iAct imay ineed ito irevise ito iencompass ithe iwishes iof ithe 

iconstitution i2010 iand iother icurrent iunderlying iinterests. 

Section i19 iof ithe iAct iseeks ito iintegrate isystems iof inon-formal ieducation ifor ipersons iwith 

iall iforms iof idisabilities.254
 iIntegration iand iinclusion icannot ibe ionly iin ithe inon-formal 

ieducation isector ibut imore iso iin ithe iformal ieducation isector iin ipursuit iof imaximum 

iintegration iof ilearners iand itrainees iwith ispecial ieducation ineeds iwith itheir ipeers. 

3.3.4.4 iBasic iEducation iAct, i2013 

The iBasic iEducation iAct iof i2013 idefines ispecial ineeds ieducation ito iinclude ieducation ifor 

igifted ior italented ilearners ias iwell ias ilearners iwith idisability.255
 iSection i4 i(s) iprovides ifor 

inon-discrimination, iencouragement iand iprotection iof imarginalized ipersons iand ipersons 
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iwith idisabilities iand ispecial ineeds ias ione iof ithe ikey ivalues iand iprinciples iguiding iprovision 

iof ibasic ieducation.256
 iAs imuch ias ithis iprovision iis iprogressive ithere iis ineed ito i ienact iclear 

ilegislation ithat ipromotes ithese ivalues iand iprinciples ito ithe ilatter. 

A irepresentative iof ithe iNational iCouncil iof iPersons iwith iDisabilities iestablished iunder iThe 

iPersons iwith iDisabilities iAct iof i2003 iis iguaranteed ia ispot iin ithe iNational iEducation iBoard 

ias iprovided ifor iin isection i10 i1(d) iof ithe iBasic iEducation iAct.257
 iA iposition iis ialso ireserved 

ifor ione idisabled iperson iunder ithe iCounty iEducation iBoard ias iprovided ifor iin isection i20 iof 

ithe iAct. iAlthough ithese iprovisions iare ia istep iforward iin iensuring ithat ithere iis 

irepresentation iof idisable ipersons iin ieducation igoverning iboards iissues iof igender 

irepresentation iof ipersons iwith idisabilities iare inot iwell iaddressed iin iproviding ia ilimitation 

iof ionly ione iperson ion ithe iNational iand iCounty iBoards irespectively. 

The iAct ialso iemphasizes ion iestablishment iof ispecial iand iintegrated ischools ifor ilearners 

iwith idisabilities iby ithe iCabinet iSecretary iin iconsultation iwith ithe iNational iEducation 

iBoard iand ithe iCounty iEducation iBoards.258
 iThe iNational iand iCounty iEducation iBoards 

iare ithe ionly ione ito ibe iconsulted iwhen isetting iSpecial iand iintegrated ischools ileaners iand 

itrainees iwith idisabilities. iHowever, ithere iis iunderrepresentation iin ithese iboards iof ipeople 

iliving iwith idisability igiven ithe ilimited islots iin ithe iboard is. iAll istake iholders ihave ia irole ito 

iplay iif iwe iare ito iavoid ivacuums iin iestablishing ior ienacting iof ilegislation ithat iprovide ifor 

ithe iestablishment iof ispecial iand iintegrated iSchools. 

                                                 
256

 iThe iBasic iEducation iAct i2013, is i4(s) 
257

 iThe iBasic iEducation iAct i2013, is i10(1)(d) 
258

 iThe iBasic iEducation iAct i2013,s i45(2) 



 

65 

 

The iCabinet iSecretary iis ialso imandated ito imake iregulation iprescribing ithe iduration iof 

iPrimary iand iSecondary ieducation itailored ito ithe ineeds iof ipupils ipursuing ispecial ineeds 

ieducation.259
 iThis iis ibold imove itowards iensuring iequal iopportunity ifor ileaners iand 

itrainees iwith ispecial ineeds ibut iunless iread itogether iwith ithe irecommendation iof ithe 

istakeholders iin ithe isector iwill iresult ito iineffective ior iloopholes iin idetermining ithe 

idurations. iThe iCabinet iSecretary ishall ialso iprescribe istandards iand irequirements irelated ito 

ithe iconduct iof ithe iSchools imaking iprovisions iof ispecial ineeds ieducation ifor ipupils iwith 

ispecial ineeds ias iprovided ifor iunder isection i46 i2 i(c i) iof ithe iBasic iEducation iAct. 

The iBasic iEducation iAct igives ia ilot iof iresponsibility ito ithe iCabinet iSecretary iin 

iconsultation iwith ithe iNational iand iCounty iEducation iBoards iin imanaging ieducational 

iissues iof ithe idisabled iperson ia irole ithat ishould ibe iplayed imore iby ithe iNational iCouncil ion 

iPersons iwith iDisabilities. iAs ithe isay igoes, ithere iis idanger iin iconcentrating ipower iin ione 

iperson. 

3.3.4.5 iSocial iAssistance iAct, i2013 

The iSocial iAssistance iAct ihas ino ispecific iprovision ion iwho ia iperson iwith idisability iis 

idespite idisabled ipersons iforming isome iof ithe imost imarginalized iand ivulnerable imembers 

iof iour icommunities. iThe iAct ifurther ierrs iin isection i23 iwhen iit istates ithat ipersons iwith 

idisability ieligible ifor isocial iassistance iunder ithe iAct ishall ibe ionly ifor ipersons iwho isuffer 

ifrom isevere imental ior iphysical idisability.260
 iThis iprovision idoes inot icater ifor ilearners iand 

itrainees iwith ilearning idisabilities iamong imany iother idisability iconditions iand iit iis ialso iin 

icontravention iof iArticle i54 i(2) iof iThe iConstitution.261 
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Section i23 i(b) iof ithe iAct iprovides ithat isocial iassistance iwill ibe igiven ito ithe imental ior 

iphysically idisable iperson iwho iis iincapable iof icatering ifor itheir ibasic ineeds iand ihas ino 

iknown isource iof iincome ior iany iother ikind iof isupport,262
 ithis iis icontrary ito iaffirmative 

iaction ion iequality iand ifreedom ifrom idiscrimination ias iprovided ifor iunder iArt i27 i(6) iof ithe 

iKenyan iConstitution. iThe iprovisions iof ithe iSocial iAssistance iAct ion idisabled ipersons 

ileaves imore iquestions ito ibe iasked ithan iany ianswers iprovided, iit iquestions ithe iknowledge 

iof ithe ilegislators ion ithe irights iof ithe idisabled iperson iand ias ito iwho ia idisabled iperson iwhich 

iif ileft iuncorrected iwill ihinder ithe iaccess iof idisable ipersons ito ipertinent iSocial iAssistance 

iservices. 

3.3.4.6 iCase iLaw 

Whereas iKenyan iCourts ihave inot iexpressed ithemselves iclearly ion ithe iissue iof iright iof 

ieducation ifor ichildren iwith ilearning idisabilities, iit ihas imade ia inumber iof iomnibus 

ijudgements iand iruling ithat ihas ia ibearing ion ithe isubject. iWe iconsider ia inumber iof irulings 

ion iright ito ieducation, iinclusivity, idisability iand imental ihealth ithat ione iway ior ithe iother 

ishape ithe isubject iof ithis idiscourse. 

Kenya iSociety ifor ithe iMentally iHandicapped iv iAttorney iGeneral iand iOthers iNairobi 

iPetition iNo. i155A iof i2011 i(Unreported): 

The ipetitioner ibrought ia icase ialleging ithat ithe ieconomic iand isocial irights iof ipersons iwith 

imental idisabilities ihad ibeen iviolated. iThe iCourt iexpressed iitself ias ifollows: 

“[18] iI ithink ithe ipetitioners ihave ibrought ithis icase ito iaddress ithe iwhole ispectrum iof iissues 

iconcerning ipersons iwith idisabilities. iIn itheir isubmissions, ithe ipetitioners ihave idealt iwith 
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ithe iright ito ieducation, ithe iright ito ihealth, ithe iright ito iemployment, iaccess ito ijustice, ithe 

iright ito ijustice iand ipolitical irights. iIn ia inutshell, iwhat ithe ipetitioner irequires iis ifor ithe iCourt 

ito idirect ithe iState ito itake isteps ito iadopt iits iproposals ifor ireform iand ipromotion iof ipersons 

iwith idisabilities. iThe iCourt’s ipurpose iis inot ito iprescribe icertain ipolicies ibut ito iensure ithat 

ipolicies ifollowed iby ithe iState imeet iconstitutional istandards iand ithat ithe iState imeets iits 

iresponsibilities ito itake imeasures ito iobserve, irespect, ipromote, iprotect iand ifulfil 

ifundamental irights iand ifreedoms iand ito ia iparty iwho icomes ibefore ithe iCourt.” 

 

Gabriel iNyabola iv iAttorney iGeneral i& i2 iothers i[2014] ieKLR 

The iCourt iin ithis iwas icalled iupon ito imake ia idetermination iwith ireference ito irights ito 

ieducation. iThe iCourt iwas iemphatic ion ithe irights iof iall ichildren iregardless iof itheir 

idisability iin ithe ifollowing iterms: 

“28. iTurning ito ithe ilocal isituation, iArticle i43(1) i(f) iof ithe iConstitution ienshrines ithe iright ito 

ieducation ias ipart iof ithe ieconomic iand isocial irights. iIt iprovides ithat, i“Every iperson ihas ithe 

iright ito ieducation.” iThis iprovision iis ione iamongst ithe iother iprovision iin ithe iConstitution 

ithat ideal iwith ieducation. iUnder iArticle i53(1) i(b) iof ithe iConstitution, ichildren ihave ithe 

iright, i‘to ifree iand icompulsory ibasic ieducation.’ iUnder iArticle i55, ithe iState iis iobliged ito 

itake imeasures iincluding iaffirmative iaction ito iensure ithat ithe iyouth ihave, i“access irelevant 

ieducation, itraining iand iemployment.” i iArticle i56(b) iprovides ithat ithe iminority iand 

imarginalised igroups iare ito ibe iprovided iwith, i“special iopportunities iin ieducational iand 

ieconomic ifields.” iThe irights iof ipersons iwith idisabilities ito iaccess ieducational iinstitutions 

iand ifacilities iare isecured iby iArticle i54 iwhich irequires ithat ipersons iwith idisabilities ibe 

iintegrated iinto ithe isociety ito ithe iextent ithat iis icompatible iwith itheir iinterests.” 
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The iCourt iwent ion iand istated ithat: 

“As iconcerns ithe iright ito ieducation, iprogressive irealisation idoes inot imean imere ipaper 

ipolicies ibut ideliberate iand iconcrete isteps itaken ito iachieve ifree ibasic ieducation ifor iall ion ia 

inon-discriminative ibasis, ideployment iof imaximum iavailable iresources ito iensure 

irealization, iavoid iretrogressive imeasures iand imonitor ienjoyment iof ithe iright.” 

At iparagraph i43, ithe iCourt iconcluded ithat ithe igovernment ihad itaken isufficient isteps 

itowards ithe irealization iof ithe irights ito ibasic ieducation iand iupholding ithe iprinciple iof inon-

discrimination iin iall imatters irelated ito ichild ieducation. 

MMM iv iPermanent iSecretary, iMinistry iof iEducation i& i2 iothers i[2013] ieKLR 

The iCourt iprovided ia ibroader iinterpretation iof ithe iright ito ieducation ieven iwhere ithe iissues 

iraised iwere inot idirectly ilinked ito ithe irights ito ieducation ias ienshrined iunder iArticle i43 iof 

ithe iconstitution. iThe ilearned iJudge, iLenaola, iJ i(as ihe ithen iwas) iheld ithus: 

“State’s iperformance iin ithe iimplementation iof ithe iright ito ieducation iis ian ionerous itask iin ithe 

iabsence iof igenerally iaccepted icriteria, ibenchmarks iand imethodology ifor ievaluating ithe 

iadequacy iand ieffectiveness iof isteps itaken itowards iits irealization…” 

The iCourt iaffirmed ithe iprinciple iof ipurposive iinterpretation iof ithe iconstitution ias ifollows: 

“whereas ithis imay inot ibe ithe iright icase ito iextrapolate ion ithe imeaning iof ithe iright ito 

ieducation iunder iArticle i43(f) i(the iissue ihere iis ilimited ito ithe iright ito ia ibursary iand ithe 

iarguments imade iwere ivery inarrow), ithe ifollowing iissues ineed ito ibe ibrought ito ithe 

iattention iof ithe iRespondents ias ithey iformulate ipolicies itowards ithe irealistation iof ithat iright 

ito ieducation.” 

John iKiplangat iBarbaret i& i3 iothers iv iAttorney iGeneral i& i4 iothers i[2014] ieKLR 
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In ithis icase ithe igovernment ihad ibeen isued ifor ifailing ito iprovide ithe irelevant iresources ito ia 

ipublic ischool iand ias isuch ibaring ithe ipupils iof isagamiam iprimary ischool ifrom iaccessing ithe 

iright ito ibasic ieducation. 

“Article i21 i(1) iof ithe iConstitution, iplaces ia ifundamental iduty ion ithe istate iand ievery istate 

iorgan ito iobserve, irespect, iprotect, ipromote iand ifulfil ithe irights iand ifundamental ifreedoms 

iin ithe iBill iof iRights. iBy ifailing ito isupport ithe iefforts iof ithis imarginalised icommunity ito 

irealise itheir iright ito ieducation, ithe iState iacted iand iis iacting iretrogressively.” 

By idefault, ithis icase iclarified ithat ithe istate ihas ia iduty ito ipromote ieducation iand iespecially 

ito ichildren ileaving iin imarganilsed icommunities iand ithose iwith idisability iand iin iparticular, 

imental idisability. iFailure ito iprovide ithe irelevant iequipment ito ienhance iaccessibility iof 

ieducation iis iipso ifacto ia icontravention iof ithe irights ito ibasic ieducation ias ienshrined iin ithe 

iconstitution iby ithe istate. 

3.4 iConclusion 

This ichapter ihas idiscussed ithe ilegislative iand ipolicy iinstrument ithat igovern iaccess ito ibasic 

ieducation iby ichildren iwith ilearning idisabilities iin iKenya, iat ithe isame itime ipinpointing ithe 

iweakness ithat iemanate ifrom ithe iinstruments iat inational ilevel iin icomparison iwith ithe 

iinternational iinstrument igoverning ithe isame iarea. iIt iis ievident ifrom ithe iabove ianalysis ithat 

iKenya ihave ia ivery irobust ipolicy iand ilegal iframework ion ithe isubject iwith ia iplethora iof 

iinternational iinstruments ienacted iin ithis irespect. iThe ienforcement iand iimplementation 

iaspects iare ithe igolden ithreads ithat iKenya ilack ito iactualise ithe iprinciples iin ithese 

ilegislations. iCrucially iand iwithout iover iemphasising, iKenya ishould iensure ithat iits ilegal 

iinstrument iabide iby ithe iConventions iin iparticular ithe iCRPD ithat isupports iintegration 

irather ithan iexclusion iof ipersons iliving iwith idisability. 
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CHAPTER iFOUR 

COMPARATIVE iANALYSIS iOF iMODELS iUSED iTO iACCESS iEDUCATION iBY 

iCHILDREN iWITH iLEARNING iDISABILITIES; iA iCASE iSTUDY iOF iSOUTH 

iAFRICA, iCANADA iAND iUNITED iSTATES iOF iAMERICA 

4.0 iIntroduction 

The istate iof iaccess iof ieducation iby ichildren iwith ispecial ineeds iin iKenya iis iin ia istate iof 

itorpor. iIt iis iincumbent iupon iany istate ior iNation ito iensure ithat ichildren iwith ispecial ineeds 

ior iany idisability ias ithe icase imay ibe ireceive iquality ieducation iin ia idecent ienvironment. iIt iis 

igiven ithat isuccessive iGovernments iin ithe iRepublic iof iKenya ihave isince iindependence 

iundertaken ivarious imeasures i- iboth iin iform iof ilegislative iand ipolicy iformulation ito iensure 

iaccess ito ieducation iby ichildren iwith ilearning idisabilities, ihowever iwhat ihas ibeen iachieved 

iso ifar iis ia itip iof ithe iiceberg. i iThis ichapter iexplores ithe idifferent imodels iused ito ifacilitate 

iaccess ito ieducation iby ichildren iwith ispecial ineeds. 

The iaim iof ithis ichapter iis ito ihighlight idifferent imodels iof ipromoting iaccess ito ieducation iby 

ichildren iwith ispecial ineeds. iLearning ifrom ithe iexperiences iof ithese icountries, iKenya icould 

iinclude isome iof ithese imodels ifrom iCanada, iUSA iand iSouth iAfrica iin itheir ilegislation. i 

iImplementation iof idifferent ipolicies iand ilegislative iinstruments iadvanced iover ithe icourse 

iof itime iin iKenya ihas ibeen ifaced iwith ienormous ichallenges iincluding ilack iof iskills iand 

iknowledge iin idifferentiating ithe icurriculum ito iaddress ia iwide irange iof ilearning ineeds. 

iHence ithe ineed ito ilearn ifrom ithe iexperiences iof ithese icountries ion ihow ibest ito iempower 

iteachers iwith inecessary iskills ito icater ifor ilearners iwith idiverse ineeds. 
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It iis iimperative ithat iKenya ias ia icountry imove iaway ifrom ia i“one isize ifits iall” icurricula ithat 

iis irigid iand iraises iunintentional ibarriers ito ilearning iby ichildren iwith ilearning idisabilities. 

iKenya ishould iinculcate ilearner ivariability iby isuggesting iflexible igoals, imethods, imaterials 

iand iassessment ithat iempower ieducators ito imeet ithese ivaried ineeds. iWe itherefore iconsider 

ithe ifollowing ibelow: 

4.1 iUnited iStates iof iAmerica 

In ithe iUSA, ithe idefinition iof iLearning idisabilities iis ifound ithe ifederal ispecial ieducation 

ilaw, ithe iIndividuals iwith iDisabilities iEducation iAct i(IDEA). iIDEA iuses ithe iterm i“specific 

ilearning idisability i(SLD).”263
 iAccording ito iIDEA, iSLD iis i“a idisorder iin ione ior imore iof ithe 

ibasic ipsychological iprocesses iinvolved iin iunderstanding ior iin iusing ilanguage, ispoken ior 

iwritten, iwhich idisorder imay imanifest iitself iin ithe iimperfect iability ito ilisten, ithink, ispeak, 

iread, iwrite, ispell, ior ido imathematical icalculations. iSuch iterms iinclude iperceptual 

idisabilities, ibrain iinjury, iminimal ibrain idysfunction, idyslexia, iand idevelopmental iaphasia 

ibut idoes inot iinclude ia ilearning iproblem ithat iis iprimarily ithe iresult iof ivisual, ihearing, ior 

imotor idisabilities, iof imental iretardation, iof iemotional idisturbance, ior iof ienvironmental, 

icultural, ior ieconomic idisadvantage.264
 iThere iare ithree ifederal ilaws iestablished ithat 

iundergird ithe irights iof ichildren iand iadults iwith iLD. iThey iensure ithat iall icitizens ireceive 

ithe iappropriate ispecial ieducation iservices ias iwell ias ifair itreatment iin ipublic ischools, 

ipostsecondary ieducation isettings iand ithe iworkplace.265 
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4.1.1 iThe iAmericans iwith iDisabilities iAct266 

The iAmericans iwith iDisabilities iAct i(ADA) iis ianother icivil irights ilaw ithat iprotects ipeople 

iwith idisabilities ifrom idiscrimination iin ischools, ithe iworkplace iand iother ienvironments. 

iThe iADA iprotects ipeople iwho ihave ia iphysical iand imental iimpairment ithat isubstantially 

irestricts ione ifrom imajor ilife iactivities. iSince i“learning” iis iconsidered isuch ian iactivity 

iunder ithe iADA, istudents iserved iunder iIDEA iare ialso icovered iby ithis ilaw.267 

In iaddition, iSection i504 iof ithe iRehabilitation iAct268prohibits idiscrimination iagainst ipeople 

iwith idisabilities iin ifederally ifunded iprograms iand iactivities. iWhile ithis icivil irights ilaw 

idoesn’t ifund iprograms, iit idoes ipermit ithe iwithdrawal iof ifunds ifrom iprograms ithat ifail ito 

icomply iwith ithe ilaw. iPersons iwith iphysical ior imental iimpairment ithat isubstantially 

irestricts ione ior imore imajor ilife iactivities iare ieligible ifor iservices iunder ithis isection. iSome 

ischools iuse ithe isection ito isupport istudents iwith ilearning idisability irequiring ireasonable 

iaccommodations ior imodifications.269 

This ipiece iof ilegislation ispecifically ideals iwith iarea ithat iis iEmployment, ipublic 

iaccommodations, ipublic iservices iand iTransportation iand iTelecommunications. iThis 

iparticular iLegislation iis iessential ito ipersons iwith idisabilities ias iit ienables ithem ito iget ithe 

iservices ithey ineed iin ithe iabove iareas. iIt ishould ibe inoted ithat iADA ias icompared iprovided 

imore iremedies ifor iparents ito iutilize iespecially iwhere ithere iis idiscrimination ior isegregation 

ias icompared ito ithe iIDEA ibelow. 
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4.1.2 iIndividuals iwith iDisabilities iEducation iAct i(IDEA) i1990270 

Individuals iwith iDisabilities iEducation iAct i(“IDEA”) iprovides ispecial ieducation iand 

irelated iservices ito ichildren iand iyouth iwith idisabilities iwho iare i3–21 iyears iold. iEnacted iin 

i1975 ias ithe iEducation ifor iAll iHandicapped iChildren iAct iwhich iwas ireauthorized ito ithe 

icurrent iIDEA iin i1990, ithis ilaw iguarantees ieach ichild ia ifree iappropriate ipublic ieducation 

itailored ito ihis ior iher iindividual ineeds iand idelivered iin ithe ileast irestrictive ienvironment 

iappropriate ito ithe iindividual’s ineeds. iIt ialso iguarantees ithe iright iof ichildren iand itheir 

iparents ior iguardians ito itimely ievaluation, iaccess ito iall imeetings iand ipaperwork iand 

itransition iplanning. iIDEA ispecifies ithat ichildren iwith iany iof i13 ipossible ieducationally 

ihandicapping iconditions i(including ispecific ilearning idisabilities) iare ieligible ifor ithese 

iservices. iIDEA ialso iprovides ifederal ifunds ito istates iand ilocal ischool idistricts ito ihelp 

isupport ithe iadditional icosts iof ispecial ieducation. iThe ilaw iprovides iseveral iways ito iaddress 

idisputes ibetween ischools iand iparents, iincluding imediation, idue iprocess ihearings iand 

iwritten icomplaints ito ithe istate.271 

The iAct iwas iamended iin i1997 iwhere iit istrengthened ithe iexpectations iand iaccountability 

ifor inot ionly ithe ichildren iwith idisability ibut ialso itheir ischools iand iteachers. iThe ipublic 

ischools iwere imandated ito idevelop ian iappropriate iIndividual iEducational iPlan i(IEP) ifor 

ieach iof ithe iqualified ichildren. iThe iIEP iis iunderstood ito ibe ia iwritten idocument iwhich idraws 

ifrom iinput ifrom ithe ispecial ieducation iteacher, ithe iparents, ispecialists iand ithe ichild’s 

igeneral icurriculum. iIt iis imeant ito ioutline ithe iacademic igoals iand imilestones ito ibe itaken iby 
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ithe ichild itaking iinto iaccount ihis idisability iand iits iseverity.272
 iThe iAct ialso imakes iit 

iessential ithat ithe ienvironment iwithin iwhich ithe ipupil iis ito ibe iplaced iought ito ibe ileast 

irestrictive iand ifurther iprovides ifor igrants ito iFederal iStates ito iassist iin ithe idevelopment ifor 

ichildren iwith idisabilities. 

As imentioned iabove, ithe iIDEA iis ia idetailed istatute ion imatters itouching ion ilearning 

idisabilities. iIt imakes iprovision ifor i“Child iFind” iand iFunding ibased ion iChild icount, iwhich 

iwas ian iobjective iof ithe ilegislative ibody ito iensure ithat ithe ichildren iwith idisabilities iare 

iidentified.273
 iIt iintended ithat ithe ifunding imechanism iof ithe ipublic ilaw ithrough 

ireimbursement ishall ibe ibased ion ithe inumber iof ichildren iwith idisabilities ithat iwere iserved 

iin ispecial ieducation ischools. iDespite ithis iconcept ibeing icritiqued ias ileading ito isegregation 

iit ihas ibeen ihailed ia iunique imethod iin ihelping ithe idistrict iundertake ia isort iof icensus ito 

iestablish ithe inumber iof ichildren iwith idisability.274 

It ifurther iprovides ifor ia iclear iprocedure ifor ievaluation iand ieligibility idetermination iof 

ichildren iwith idisability. iThe iChild iis ito ibe ievaluated iin iaccordance ito iIDEA ibefore ithe 

ischool ipersonnel ican ibegin ithe ispecial iprogramming.275
 iThe iparents iought ito ibe iinvolved 

iand iwhere ithe iparent idisagreed ihe imay iseek ian iopinion ifrom ian iindependent ievaluator ior 

iprofessional. iIt ifollows ithat ian ieligibility idetermination ishould ibe imade iwhere ithe ischool 

idistrict ishould iguarantee iappropriate iservice iguided iby ihis ior iher idisability. iWhere ithe 
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ischool idistrict iarrives iat ia iconclusion ithat ia ichild iis iineligible, ithe iparent ihas ia iright ito 

iappeal iagainst isuch ia idecision. 

The iIDEA iensures ithat ithere iis ia iclear idue iprocess iand iparental iinput iin ievery ilevel iof ithe 

iprocess. iThe ieducators iand ischool idistricts iare iunder iobligation ito inotify ithe iparent ifor iany 

iproposed iactions iand iseek ihis ior iher iinput.276
 iIt ifurther irequires ithat ithe iparents iattend iall 

imeetings iconcerning iplacement iof ithe ichild iand ithat ithe iparent ihas ia iright ito iappeal. iThe 

iprovision ifor idue iprocess iis ithat ithe iAct iprovides ifor ia imeticulous iand idetailed iprocedure 

iwhich iincludes iNotice iof ischool’s iproposed iactions, iconsent iis igiven ito ievaluate, ian 

iappropriate ievaluation iis idone, iindependent ievaluation iis idone ithereafter, iconsent iis igiven 

ifor iplacement, ithe iparent iand iteachers igive iinput iin iIndividualized iEducation iProgram, iif 

iaggrieved ia iparent ia imay iappeal, ia i‘stay iput iprovision’ iis imade iwhich iis iwhere ithe iparents 

ido inot iconsent ithe ichild iis ito istay iin ithe icurrent iplacement iuntil ithe idispute iis isolved, 

ifinally ithere iis ia iprivate iright iof iaction iin ifederal icourt.277 

In iassessing ithis istatute iand ihow ithe iAct ihas ibeen iapplied iin ithe iAmerican isociety iwe imust 

ianalyze itheir ijurisprudence iand iessentially ihow ithe icourts ihave iinterpreted ithe iprovisions 

iof ithis ilegislation. iIn iFlorence iCo. iv iCarter,278
 ithe iissue iwas iwhether ithe iState iought ito ipay 

ifor ia istudent iwith idisability iwho iis ibeing ieducated iin ia iprivate iinstitution, ithe icourt iheld 

ithat ithe iState iis irequired ito ipay ifor ituition ifor ia iprivate ischool iwhich ithe ichild ihas ibeen 

iplaced iwhile inegotiations iare iongoing. iIn iyet ianother icase iof iSchool iComm. iOf iBurlington 

iv iMass iDOE,279
 iit iheld ithat iparents iwho idisagree iwith ia iproposed iIEP ican iunilaterally 
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iwithdraw itheir ichild ifrom ipublic ischool iand iplace ithem iin ia iprivate ischool iat ipublic 

iexpense iprovided ithe isaid iexpense iis ireasonable. 

Further, iin iZobrest iv iCatalina iFoothills280
 iwhere ia ischool idistrict ihad irefused ito iprovide ifor 

ia isign ilanguage iinterpreter ito iaccompany ia ideaf ichild ito ischool, ithe icourt iheld ithat ithis 

iservice ishould ibe iprovided iif ithe ichild iwas iin ia ipublic ischool iand isince ithe iinterpreter iwas 

irequired iunder ithe iAct, ithe ischool idistrict ihad ito iprovide. iIn iCedar iRapids iv iGarret281
 

iwhere ia ichild ineeded ia ifull itime imedical iassistant ito iattend ischool, ithe icourt iheld ithat ithe 

ischool idistrict imust ipay ifor ithe inursing iservices iduring ithe ischool ihours iand ithat ithe icost iof 

ithis iservice idid inot inegate ithe iState’s iresponsibility ito iprovide iit. 

The iAmerican icourts iare iresponsive iand iprogressive iin iinterpreting ithe ilegal iframework. 

iThe iStatute iitself igave iroom ifor ia iprogressive iand ipurposive iinterpretation iwhich iis 

iessentially iin ia iconcept isuch ithe isubject imatter iherein ithat ikeep ion ichanging iand ievolving 

iand ithus irequires imore iprotection iunder ilaw. 

The iKenyan ilegal iframework iis ilacking iand iis iby ifar ias icompared ito ithe iprogressive 

iAmerican ilegal iframework. iThe iAmerican ilegal iframework ishould ibe ithe iguiding ilight ito 

ibe iborrowed iheavily iby iboth ithe ilegislature iand ithe ijudiciary ialike. 

4.2 iSouth iAfrica 

South iAfrica ihas iratified ithe iConvention ion ithe iRights iof ipersons iwith iDisabilities 

i(CRPD). iThe iforegoing iconvention iaffords iall ipersons iwith idisabilities ithe iright ito 

iEducation. iSouth iAfrica ihas iratified ithe iCRPD iwithout ireservations iand iit iis itherefore 

ibound iby iits iprovisions. iArticle i24 iof ithe iCRPD, iin iaffording ithe iright ito ieducation ifor 
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ipersons iwith idisabilities, iemphasises ithe iprinciples iof inon-discrimination iand irequires 

istate iparties ito irealise ithe iright ion ithe ibasis iof iequal iopportunity. 

The iSouth iAfrican iConstitution iaffords ithe iright ito ibasic ieducation ito i“everyone”. iThe 

ireference ito ieveryone iincludes ichildren iwith idisabilities. iThe iSouth iAfrican iconstitutional 

icourt ihas iin iprevious ioccasions iaverred ithat ithe iright ito ibasic ieducation ito ibe ian 

i“unqualified” iright iand iit iis itherefore i“immediately irealisable”; iunlike iother isocio-

economic irights iwhich iare iqualified iby ia iduty ito imake ireasonable iefforts iwithin iavailable 

iresources itowards iprogressive irealisation.282 

South iAfrica ihas ienacted ithe iSchools iAct.283
 iThe iAct imakes icompulsory ieducation ifor 

ichildren ibetween ithe iages iof i7 iand i15 iand irequires ithat irelevant igovernment iofficials imake 

ispecial ineeds ieducation iavailable ifor iall ichildren iwith idisabilities. iFurthermore, ithe 

igovernment ihas idrafted ia ipolicy idocument i– iEducation iWhite iPaper i6 i– ito igive ieffect ito 

ithe iright ito ieducation ifor ipersons iwith idisabilities ito iwhich ilays ia idetailed ipolicy 

iframework iregarding idisabilities. 

It ishould ibe inoted ithat ihistorically, iSouth iAfrica ias ia ination iendured ian iapartheid iregime 

iwhich ipromoted isegregation ibased ion icolor iand irace. iThe iact iof isegregating ithe ipeople 

ialso iaffected ithe iprovision iof ibasic ieducation iespecially ito ichildren iwith idisabilities ithus 

ithey iwere isegregated inot ionly ibased ion itheir idisability ibut ialso ion ithe icolor iof itheir iskin. iA 

iconcept ithat ican ibe idescribed ias imultiple idiscrimination. iThus, ithe idisabled iwhite iminority 

iwere igiven ipreference iover ithe iblack imajority iwho iwere idisabled. iIn ilight iof ithe iabove, 
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iafter ithe icountry igot iindependence iit iundertook ia iradical itransformative ishift iin ian iattempt 

ito icreate ia imore ijust iand iequal isociety. 

4.2.1 iWhite iPaper iNo. i6 ion iSpecial iNeeds iEducation284 

This ipolicy iwas ienacted ias ia iresult iof ithe ineed ifor ichanges iwith iregards ito iprovision iof 

ieducation iwith iintent ito imake iit imore iresponsive iand isensitive ito ithe idiverse inature iof ithe 

inature iof ieducation.285
 iInitially ibefore ithis ipolicy iframework, ithe iWhite ipaper iNo. i1 ion 

iEducation iand iTraining286
 iwhich idid inot iproperly icater ifor ilearners iwith ispecial ieducation 

ithus inecessitates ithe icurrent ipaper. iThe iWhite ipaper iNo. i6 iadvocates ifor ithe iintroduction iof 

ian iinclusive ieducation iand itraining isystem iwhich iprovides ifor ia idetailed ifunding istrategy 

iand ilists iout ithe ikey isteps ito ibe itake iin iestablishing ian iinclusive ieducational isystem ifor ithe 

iSouth iAfrican ipeople.287 

Its idrafters iopine ithat ithe isystem ican ionly ibe ideveloped iover ia ilong iterm iproject, ibut iwith 

iactions ibeing itaken iin ithe ishort ito imedium iterm iwhich iought ito iprovide imodels ifor ia ilater 

isystem-wide iapplication.288
 iThe iShort ito imedium iterm iclarifies ion iaspects iof icapital, 

imaterial iand ihuman iresource inecessary ito ibuilding ian iinclusive ieducational iand itraining 

isystem iwhich ishall ibe iprogressively iand iconsistently ibe itranslated ito ithe iwhole isystem.289 

The ipaper irecognizes iseveral ifactors iessential iin iciting iit iin icomparison ito ithe iKenyan 

isystem. iIt imoves iaway isystematically ifrom iusing isegregation iaccorded ito icategories iof 
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idisabilities ias ian iorganizing itool ifor iinstitutions. iIt irelied ion ian iintensified isupport ineed ito 

itransform ia idebilitating iimpact ion ithe idisabilities. iIt iemphasizes ion ithe isupport ineeded iby 

ilearners ithrough iestablishing ia ifully iserviced ischool ithat iwill ibe ibiased itowards iparticular 

idisability idepending ion iits ineed iand isupport. iIt idirects ihow ithe ialready iexisting iinstitutions 

iwill ibe iaccessed iand ifurther ihow ithe iadditional iresources iwhich iis irequired iwill ibe 

iaccessed. iThe ipaper iindicates ihow ithe ilearners iwith idisability iwill ibe iidentified, iassessed 

iand iincorporated iinto ithe ispecial, ifull-service iand iordinary ischools iin ian iincremental 

imanner. 

Recognizing ithe ineed iappreciation iin idiversity iof ilearning iand iteaching, iit imakes iprovision 

ifor istrategies iand iinterventions ito iassist ieducators ito icope iand iensure ithat ithe itransitory 

ilearning idisabilities ithat ioften ioccur ito ibe idealt iwith.290
 iIn ifurther irecognition iand 

iappreciation iof ithe icomplexity iof ithe iprocess ito iwhich iit iintended ito iachieve, ithe idrafters iin 

ian iattempt ito iaddress ithe icontinuous ichanging iattitudes iand ibehaviours iamong ithe itrainers, 

ieducators, iparents iand icommunities irecognized ithat iit iall ineed ito ibe iresearched, imonitored 

iand ievaluated.291
 iThus imandated iby ithe iDepartment iof iEducation, iit icreated ithe iNational 

iCommission ion iSpecial iNeeds iin iEducation iand iTraining iand ia iNational icommittee ion 

iEducation ion iEducation iSupport iServices iwho ireleased ia ijoint ireport ito ithe iMinister iwho 

iin iturn idid ia iconsultative ireport.292 
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4.2.2 iSocial iAssistance iAct293 

This ipiece iof ilegislation iwas iamended iin i1994 ito imake iregulation iwith iregards ito imaking 

igrants iand ifinancial iawards ito icertain ipeople iand ibodies. iIt ithen imade iprovision ifor idisable 

ipeople ito ibenefit ithrough idisability. iThe iAct iis iadministered iby ithe iDepartment iof iSocial 

iDevelopment iof iSocial iDevelopment’s isocial iassistance iprogram iwhere iit iprovides ifor ithe 

iframework ifor iawarding ithe idisability, ithe idependency igrants iand igrant-in-aid. 

The icriteria iapplied iin ithis istatute igrants ithe idisability igrant ito ithe iadults iwho iare ithe iage iof 

imajority iwho iare iunlikely ito ifind iemployment idue ito itheir idisability iwhile ithe idependency 

igrant iis igiven ito idisabled ichildren iand ifinally ithe igrant-in-aid ibelongs ito idisabled iadults 

iwho imay ior imay inot ibe ibenefitting ifrom ithe idisability igrant. 

The iSouth iAfrican isystem ion ithe iLearning idisabilities iappreciates iunlike ithe iKenyan ione ia 

isystem iapproach ito idisability ilaw. iIt iundertook ia itransformative iapproach iin iidentifying 

iand idealing iwith ithe ipast iinjustices ithat iaffected ithe isector. iIt ifurther iappreciated ithat ithe 

iradical ichange icannot itake iplace iat ionce ithat iit ineeded ia imedium istrategy iin iorder ito 

iachieve ia ilong iterm igoal. iSouth iAfricans ifurther iundertook ia icollective iand iinter-

departmental ianalysis iof ithe isystem ibased ion iresearch, imonitoring iand ievaluation iin 

icreating ia iproper ifor iLearning idisabilities. 

4.3 iCanada 

The iCanadian isystem ion iLearning idisabilities iis ia imature iand ifully ideveloped isystem. iIt 

idemocratic isetting ihas igiven imore ipower ito ithe iprovinces iwhich ihas iin iturn ideveloped iits 

iown idetailed istructures. iSuffice ito inote ieach iprovince ihas iapproached ithe iconcept iof 
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idisabilities iuniquely iand idifferently ifrom ithe irest iof ithe iprovinces. iIn ithis iregard, iwe ishall 

ifocus ion iOntario iprovince ias ia irepresentation iof ithe iapproach itaken iby ithe iCanadians iin 

itraining iand iteaching ipersons iwith ilearning idisability. 

4.3.1 iOntario iProvince ion iStudents iwith idisabilities294 

The iOntario iprovince ihas ienacted ithe iOntario iHuman irights iCode295
 iwhich iapproaches ithis 

iconcept ifrom ia ihuman irights iperspective. iThrough ithe icode, ia ipolicy ion iaccessible 

ieducation ifor istudents iis ienacted, i2018 iwhich iis ian iimprovement iof ithe i2004 iguideline ion 

iaccessible ieducation iwhich iupdates icurrent iarising isocial iscience iresearch iissues, 

ijurisprudence ifrom ithe icourt, ilegislation iand inew idevelopment ion ithe iInternational iHuman 

irights ilaw. 

The iCode ihas imaintained icertain ipolicy ipositions ithat icharacterize iits iuniqueness iwhere iit 

ihas irecognized ithe iimpact iof i“social ihandicapping.”296
 iThe icode ifurther irecognizes iand 

ilays iemphasis ion ipromoting iintegration iand ifull iparticipation, iinclusive idesign iin ithe 

ieducational icontext.297
 iIt iacknowledges ithe ipossibility iof idiscrimination ion istudents inot 

ionly idisable ibut ihave ian iadditional iground ias ilisted iin ithe icode. iThe iCode ithrough iits 

ipolicy irecognizes ithe iemerging iissue iof ialbeism iwhich iimpacts ithe idelivery iof ieducation 

iamong istudents iwith idisabilities.298
 iIt ifurther irecognize ithat iinformation ipertaining ito ithe 

imedical ior ihealthcare istate iof ithe istudent iwho iis idisabled ishould ibe iprovided ito ithe 
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ieducational iproviders iin isupporting irequests ifor iaccommodation iand iother ispecial 

irequests.299 

The iCode iwhile irecognizing ithe iever ichanging idefinition iof ithe iword i“disability” imakes ia 

idetailed idefinition.300
 iIt idefines i“disability” ito iinclude i“a ilearning idisability, ior ia 

idysfunction iin ione ior imore iof ithe iprocesses iinvolved iin iunderstanding ior iusing isymbols ior 

ispoken ilanguage.”301
 iThe idetailed idefinition igoes ifurther ito inote ithat idisability iincludes 

iboth ipresent iand ipast iconditions, ias iwell ias ia isubjective icomponent ibased ion iperception iof 

idisability. iIt ishould ibe iappreciated ithat ithe idefinition iis idetailed iand iconsiders ithe 

ipossibility ithat idisability imight iarise iafter ian ioccurrence isuch ias ian iaccident iand ithat iit ican 

ialso ibe inoted ithat iit irecognizes ithat isuch idisability icould icome ito ian iend ior imaybe icured 

ithrough imedical iprocess isuch icases ithe icode iprovides ishould ibe itreated ias i“disabled.” 

The iCode imakes ian ielaborate iprocedure ion iSpecial ieducation ifor ithe idisabled. iIt igives ithe 

iprocedure ifor iidentifying ian iexceptional istudent iand ihow ito iplace ithat istudent iin iproper 

ischool.302
 iIt ielaborates ithat ithere iare ifive icategories iof istudents iwho ican ibe isaid ito ibe 

iexceptional ithese iare: ibehavioural, icommunication, iintellectual, iphysical iand imultiple. 

iThis iexceptional istudent ionce iit iis ibelieved iby ithe iparents ior iteachers ia iwritten irequest iis 

imade ito ithe iIdentification iPlacement iand iReview iCommittee i(IPRC).303
 iThe isaid ireport 

imay ialso ibe imade ithrough ithe iprincipal iand ithe iPrincipal iis iobliged ito irefer ithe istudent ito 
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iIPRC iand ito ifurther iforward ithe iguide ito ispecial ieducation ito ithe iparent iand ito inotify ithe 

iparent ion ithe ilikely idate ithe imight ibe iheard.304 

Upon ithe ihearing ithe isaid irequest, ithe icommittee idetermines iwhether ithe istudent iis 

iexceptional iand ithus isubject ito ispecial ieducation. iIn iits idecision, iit ishould iincorporate ithe 

istudent’s istrength iand ineeds, ithe itype iof iexceptionality iand ithe isupposed iclassroom 

iplacement.305
 iThe icommittee ihas ithe ioption iof iplacing ithe iexceptional istudent iin ithe 

iregular iclasses iwith ispecial ieducation iservices, ior iregular iclass ibut itaken iout ito ia ispecial 

ieducation iclass, ior iservices iof ispecial ieducation iinstruction ifrom ia ispecial ieducation 

iteacher ior ispecialist, ior ispecial ieducation iclass iwith ipart iof ithe iday iin ia iregular iclass, ior 

ispecial ieducation iclass ifor ithe iwhole iday ior ibe iplaced iin ia ispecial ieducation iclass.306 

Where ithe iparents iof ithe istudent iare iaggrieved ior idisagree iwith ithe idecision iof ithe iIPRC 

icommittee, ithey imay iwithin i30 iday iappeal ito ithe iSpecial iEducation iAppeals iBoard 

i(SEAB) iwho imay iuphold ithe icommittee’s idecision ior irule iotherwise.307
 iIf ithey iare inot 

isatisfied, ithe iparents ihave ia ifurther ichance iof iappeal iat ithe iSpecial iEducation iTribunal 

iwhere ithey imay ibe irepresented iby ia ilawyer iand ihave ithe idispute idetermined ito ifinality. iIt 

ishould ibe inoted ithat ithe idecision iby iIPRC ishall ibe isubject ito ireview ionce ievery ischool 

iyear. 

It ifollows ithat iupon ithe icommittee iidentifying ithe istudent ias ibeing iexception, ia idocument 

iknown ias ian iIndividual iEducation iPlan i(IEP) iwhich icontains ispecific ilearning iexpectation 

iand ithe ischool’s ioutline iof ithe ieducational iservice ithat ishall ibe iprovided ito ithat iparticular 
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istudent.308
 iThe iIEP iaddresses ithe iindividual ichallenge ifaced iby ithe iparticular iand iprovides 

ithe ieducational iplan ito ibe ifollowed iby ithe iparticular iinstitution ior itrainer ior ieducator iwho 

ishall ibe ieducating ithe iexceptional istudent. 

In icomparison itherefore ito ithe iKenyan isystem ion ispecial ieducation isystem, ithe iKenyan 

isystem ilags ibehind ias iit idoes inot ihave ian ielaborate iprocedure ifor iaddressing ithe iselection 

iprocess iof ilearning idisabilities. iThe iCanadian isystem iwith irespect ito iOntario iProvince iis 

imuch ielaborate iand imore iconcerned iwith ithe iindividual irather ithan ia isystemic iapproach ito 

iissues iof iprovision iof iSpecial ieducation iwhere ia iclear iplan iis idrawn iand ifollowed ithrough 

iand isuch iplan iis isubject ito ichallenge iand ireview. iThis iis ian iaspect ithat iKenya ishould 

iconsider iin iorder ito iimprove ithe irights iof ichildren iwith ilearning idisabilities ito iaccess 

ieducation. 

4.4 iConclusion 

In iconclusion, ifrom ithe iprevious ichapters iwe inote ithat iKenya ilacks ibehind iin iits ilegislative 

iframework iconcerning ilearning idisabilities. iThe isociety iin iitself ifurther isidelines iits 

imembers iof ithe isociety iwho iare iperson iwith ilearning idisabilities. 

The iUSA iapproached ishould ibe iemulated iin ithe imanner ithat iwe ishould ifirst iundertake ia 

icensus iand iestablish ithe iexact inumber iof ichildren isuffering ifrom ilearning idisability. 

iFurther, ithe imode iin iwhich iwe iapportion ifinances iand ibudgetary iallocation ishould ibe 

ialmost isimilar ito ithat iof ithe iUS iwherein iwe iconsider ithe ichild ias ian iindividual irather ithan 

ia ipopulation iof ipeople iper iarea. iThe ielaborate iprocedure iof iidentifying iand iplacing iperson 

iwith idisabilities ishould ibe isimilar ito iboth ithe iAmerican iand iCanadian. 
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Regarding ithe iCanadian isystem, iKenya iought ito iborrow itheir iapproach itowards ian 

iindividual iperson iand ishould iin isimilarity ito ithat iof ithe iOntario iprovince. iThe iKenyan 

isystem ialso ishould iset iup iproper iand iinclusive iprocedure iin iensuring ithe ichild iwho ihas ia 

ilearning idisability igets ito ibe ievaluated iand iplaced iin ia iproper iinstitution. iWe ishould ifurther 

idevelop ipolicy ithat iincorporates ithe irequirement ithat iIndividual iEducation iPlan(IEP) iis 

ideveloped ifor ievery ichild iwith ia ilearning idisability. 

Finally, iKenya ishould iborrow ifrom ithe iSouth iAfrican ithe istrategic iand isystem iapproach 

ineeded iin itransforming iand iimplementing ithe irecommendation ithat ishall ibe imade iin ithe 

inext ichapter. 
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CHAPTER iFIVE 

CONCLUSION iAND iRECOMMENDATIONS 

5.0 iConclusion 

The iacademic ivoyage iwas isparked iby ithe ineed ito iunearth ithis icrucial iyet imost iignored 

iclass iof ipersons- ichildren iliving iwith ilearning idisabilities. iIndeed, iaccording ito ithe iEFA 

iGlobal iMonitoring iReport i2010: i“Reaching ithe imarginalized,” ichildren iwith idisabilities 

iremain ione iof ithe imain igroups ibeing iwidely iexcluded ifrom iquality ieducation. iDisability iis 

irecognised ias ione iof ithe ileast ivisible iyet imost ipotent ifactors iin ieducational 

imarginalisation. iAccess ito ibasic ieducation iby ichildren iwith ilearning idisabilities iin iKenya 

ihas ifor ia ilong itime ilacked ithe iproper iattention irequisite ito iensure ithat ichildren iwith ithe 

iforegoing ichallenges ican iaccess ieducation iin iproper ienvironments. 

Accordingly, iin ithis iacademic iexcursion, ithe ipaper iis idivided iin i4 ichapters iand iconsidered 

ithe ichallenges ithat ichildren iwith ilearning idisabilities iin iKenya iface, ianalyzing ithe 

iinterventions ithat iKenya ihas itaken ito iaddress ithe ichallenges, iexamining ithe ipersistence iof 

ithese ichallenges iin ispite ithe iinterventions, iand iproposes ia iraft iof ireforms i– ilegal, 

iinstitutional, ipolicy, iamong iothers i– ito ienable iKenya ieffectively iaddress ithe ichallenges. 

As ievident iin ithe ifirst ichapter, ithe imain iaim iof ithis idissertation iwas ito iassess ithe 

ieffectiveness iof ithe iexisting ilegal iframework ion iaccess ito ibasic ieducation iby ichildren iwith 

ilearning idisabilities iin iKenya. iTo iachieve ithis, ithe iunderstanding iof ithe iexisting ilegislative 

iinstruments iand ipolicy iframework itogether iwith iinternational itreaties iand iconventions ithat 

iKenya ihas iratified ithat igovern ithis iparlance iwas iessential. iThe ipaper itraced ithe 

iimplementation imechanisms ithat iKenya ihas iput iin iplace iand iwhat iother icountries ihave 

idone iin itheir iquest ito iachieve iinclusive ieducation ifor ichildren iwith ilearning idisabilities. 
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After ithat, ithe ithesis iexamined ithe iadequacy iof ithe icurrent ilevel iof iregulatory, inormative 

iand ipolicy iframework ithat iKenya ihas iin iplace. iFinally, iit iproffered iwide iand iextensive 

irecommendation iwhich, iif iimplemented iby iKenya, ican iensure ian ieffective iinclusive 

ieducation ifor ichildren iwith ilearning idisabilities iin iKenya. 

5.1 iThesis iSummary i i i& iFindings 

Chapter ione idid iintroduce ithe itopic iand isets iout ithe iblueprint ifor ithe iwhole ithesis. iIt iis 

idivided iinto ivarious isections. iSection ione iprovided ithe ibackground ito ithe istudy iby 

iinterrogating iand ianalyzing ithe iwhat ilearning idisability ientails, ithe iratio iof istudents iwith 

ilearning idisabilities iattending imainstream iprimary ischools, ifurther ithe ibackground iset iout 

ito idraw ia idistinction ibetween ilearning idisabilities iand ilearning iproblems. iSubsequently, 

iSection itwo idealt iwith ithe itheoretical iframework, iwhich iexamines ithe idifferent itheories 

iadvanced iby ischolars ithat isupport ithe ithesis iin ithe iremaining ichapters ito ibe idiscussed. 

iThirdly, ithis isection idealt iwith ithe iproblem istatement ithat iaddresses ithe iconundrum ithat 

ithis ithesis itries ito ianswer. iIn iaddition ito ithis, isection ifour idealt iwith ithe ijustification iof ithe 

istudy iwhich ienumerates ithe iunderlying ineed ifor ithe ithesis iin iquestion. iFinally, iwe ihave 

isections idealing iwith ithe iobjective iof ithe istudy, iresearch iquestion, ihypothesis, itheoretical 

iframework, iliterature ireview iand ichapter ibreakdown iconcluding ichapter ione. 

In iChapter itwo, ia igeneral ioverview ion ichallenges ithat iKenya ifaces iin iimplementation iof 

iaccess ito ibasic ieducation iby ichildren iwith ilearning idisabilities. iThe iChapter ievaluated ithe 

icurrent ilevel iof iregulatory, inormative iand iinstitutional iaccountability iframework iat iall 

ilevels iof igovernment iin iKenya. iFurther, iit ibeen idemonstrated ithat ithere iare ia inumber iof 

ichallenges ithat ichildren iliving iwith idisability iface. iFor iinstance, ithat ithere iis ihigh 

iprevalence, iyet ilow idetection iof ilearning iliabilities iattributed ito ilack iof icapacity ibuilding 
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iamong iother ireasons. iIt iis ialso ievident ifrom ithe iresearch ithat ithese ichildren ialso isuffer 

ifrom idiscrimination iand iexclusion icreated iby ithe isegregated ilearning isystem iof ispecial 

ischools ithat iKenya ihas iadopted. iFinally, iit iwas ialso iobserved ithat ithese ichildren iequally 

ilack ilearning iassisted itechnology ito ireasonably iaccommodate ithem iso ithat ithey iare iable ito 

ifully iparticipate iin iclass iwork iamong iother ichallenges. 

Chapter ithree, ithe ithesis iunearths ithe iexisting ilegislative iframework ithat igoverns iaccess ito 

ibasic ieducation iby ichildren iwith ilearning idisabilities. iIt ibegins iwith iinterrogating iwhether 

ithe iexisting iframework iis iin itandem iwith iinternational iconvention iand itreaties ithat iKenya 

ihas iratified ias ia icountry. iThe idiscourse irevealed ithe ideficit iin iterms iof ienforcement iand 

iimplementation imechanism iin iplace ias ia iresult iof; iinadequate ilegal iand ipolicy iframework, 

ifailure ito iprovide iinclusive ilearning ienvironment; ilack iof iadequate iand iclear iguidelines iof 

iimplementing iand idelivering ispecial ineeds ieducation iet ial. iIn iparticular, iand ivery 

iprominently, iwhereas ithe iCRPD iemphasizes ion iinclusivity iand ilack iof isegregation, ithe 

iKenyan ilegal iframework iis ipro- iprivate ischools i– ia iclear iconstruct ifrom ithe iinternational 

iinstrument ithat iKenya iis iparty ito. 

Chapter ifour imajorly iadopted ia icomparative iapproach iinquiry iinto ian ianalysis iof ithe 

icountries isuch ias iCanada, iSouth iAfrica iand iUnited iStates iof iAmerica. iFurthermore, ithe 

ichapter iexamined ithe inew iemerging itrends iin iinternational ilaw, iand iwhat ithe ithree 

icountries iof ichoice ihave idone ito iachieve inew iemerging itrends iin ithe iparlance iof iinclusive 

ieducation ifor ichildren iwith ilearning idisabilities iin itheir ijurisdiction. iMost iof ithe ifindings iof 

ithis ichapter iframe ithe irecommendation isection iherein. 

The iresearch ihas iunearthed iseveral ifindings ias idiscussed iabove. iFirst, ithat ichildren iwith 

ilearning idisabilities iin iKenya ihave ireduced ichances iof iaccess ito ibasic ieducation. iIt ihas ialso 
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ibeen idemonstrated ithat iKenyan icommunities ineed ito ioffer imore isupport itowards 

ieducation iof ichildren iwith ilearning idisabilities. iEqually iKenyan iinstitutions iand ischools 

ilack ithe irequisite ipreparedness ito ihandle ichildren iwith ilearning idisabilities. iFinally, ithe 

istudy idemonstrates ithat iKenya iLacks iadequate ischool iinfrastructure iand iteacher icapacity 

ito ieducate ipersons iwith ilearning idisabilities. 

5.2 iRecommendations 

The iKenyan igovernment ihas ishown iimmense icommitment iin iterms iof iratification iof 

iinternational itreaties iand iconventions ithat iare itailored itowards iachieving iexclusive 

ieducation ito ichildren iwith ilearning idisabilities. iHowever, ithe iimplementation ihas ibeen 

ihampered iby ilack iof idocumentary iframework ifor iimplementation. iThe iforegoing iis 

irecommendation ithat ithis ithesis iwishes ito ibring iforth. iWhereas ithe irecommendations ido 

inot itally iin iterms iof ithe inumbers iwith ithe ifindings iin ieach ichapter, ithe isame ihas ibeen 

icategorized ibroadly iinto ithree iclasses ithat iis; irecommendations ifor iimplementation iby ithe 

iNational iand iCounty igovernments iand irecommendation ito ithe iparents iand icommunities 

iwith ichildren iwith ilearning idisabilities. iThis iis ito iensure ithat ithe iappropriate iaudience iis 

icaptured iaccordingly. 

5.2.1 iRecommendation ito ithe iNational iGovernment. 

1. Develop ipolicies ito ifacilitate iefficient iinclusive ieducational ipractices. 

2. Mobilize igrass iroot ileadership ito iensure icompulsory ieducational iis ia ireality 

ifor iall ichildren ithrough iensuring ipresentation iand ienrolment iof ichildren iwith 

ilearning idisabilities ito ilearning iinstitution. 

3. Maintaining idata ion ichildren iwith ilearning idisabilities iup ito ithe ilowest 

iadministration ilevels. 
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4. Provide isufficient ibudgetary iallocation ito ischools iwith ichildren iwith ilearning 

idisabilities iand iconducting iregular iaudits. 

5. Capacity ibuilding iof iteachers iin ilearning iinstitutions iand iincreasing iteacher 

ipupil iratio iin ischools iwith iChildren iwith ilearning idisabilities. 

5.2.2 iRecommendation ito iCounty iGovernments 

As iper iArticle i189 iof ithe iConstitution, ithe iNational iand iCounty iGovernment ishould 

icooperate ito idevelop istrategies ifor imonitoring ilearning iby ichildren iwith ilearning 

idisabilities iand iensure ithat iaccess ito ibasic ieducation ifor ichildren iwith ispecial ineeds iis 

irealized. iUnder iArticle i183309
 iCounties iare iempowered ito ienact iand iimplement icounty 

ilegislation iwhich ican iimprove ithe iaccess ito ibasic ieducation ifor ichildren iwith ispecial ineeds. 

1. Capacity ibuilding iof iteachers iin ilearning iinstitutions iand iincreasing iteacher 

ipupil iratio iin ischools iwith iChildren iwith ilearning idisabilities iat ithe icounty 

ilevel. 

2. Develop ipolicies ito iguide itransition 

3. Sensitize icommunities ion ithe ineed ito ieducate ichildren iwith ilearning idisabilities 

iand ithe ineed ifor iinclusive ieducation. 

4. Develop istrategies ifor imonitoring ilearning iby ichildren iwith ilearning 

idisabilities. 

5.2.3 iRecommendation ito iParents iand iCommunities 

The ilaw icannot ibe ifully iimplemented iin ithis irespect iwithout iinvolving ithe irelevant 

istakeholders. iIn iparticular, ithere iis ineed ito iresent ichildren iwith ilearning idisabilities ifor 
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iadmissions ito ilearning iinstitutions. iThe icommunities imust ialso idecolonize itheir iminds 

ifrom ibarbaric iand imyopic iyet idiscriminatory iperception iof iseeing ichildren iwith ilearning 

idisabilities ias iunproductive, iburdensome iand icursed ichildren ito ihelp ithem irealise itheir ifull 

ipotential. iThe icommunities iand iparents iare ialso iadvised ito icollaborate iwith ischools iin ithe 

ieducation iof ithe ichildren iwith ilearning idisabilities iso ithat ithe ieducation iof ithese ichildren iis 

ifully imonitored. 

Strongly, ithe ipaper irecommends ithat ithe icommunity idoes itake ia imore iactive irole iin ithe 

ieducation iof ichildren iwith ilearning idisabilities. iJust ias idonations iand ifundraisings iare 

ioften idone ito ihelp ieducate iregular istudents, iso ishould iit ibe ifor ichildren iwith ilearning 

idisability. iFinally, iit iis irecommended ithat icommunities iand iparents imust iwork itowards ithe 

iinclusivity iof ichildren iwith idisability iin ithe ifamily iand isocietal iactivities iso ias inot iexclude 

ithem i-denying ithem iof iopportunity ito iinteract iwith iothers iand igrow ifully. 

5.3 iConclusion 

This ithesis ihas iassessed iand ianalyzed ithe ilegal iframework igoverning iaccess ito ibasic 

ieducation iby ichildren iwith ilearning idisabilities iin iKenya. iThe ithesis ihas ialso iaddressed ithe 

iquestion iof ihow iKenya ican icome iwith ia iregulatory iapproach ito iensure iinclusive ieducation 

ifor ichildren iwith ilearning idisabilities iand ipromote iaccess ito ibasic ieducation ifor ithe isame 

ichildren. iThe ithesis ihas iunearthed ithe iweak ilinks iand igaps iat iboth iNational iand icounty 

ilevels ito ibe iaddressed iin ithe iquest ito ipromote iaccess ito ibasic ieducation ito ichildren iwith 

ilearning idisabilities. iThe ithesis ihas ishown ithat ithere iis ia imodicum iof ihope ifor iKenya iwith 

iregards ito iimproving iaccess ito ibasic ieducation ifor ichildren iwith ilearning idisabilities. iFirst, 

ithere iexist ia iplethora iof iexisting ilegislative iinstruments iin iplace ithat ican ibe icushioned iby 
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istrengthening ithe ienforceability imechanism. iSecondly, idomestication iof ithe iinternational 

itreaties iand iconventions ialso iis ia iviable imodality ias isee iin ithis ithesis. 

However, ithis istudy ihas ishown ithat ithere iare ia inumber iof ichallenges ithat imay ifrustrate ithe 

iefforts itowards ian ieffective iregulatory iframework iitself. iThis ithesis iattempted ito iaddress 

ithose ichallenges iand irecommendations ito iforestall ithe ilikely inegative iconsequences. iIt iis 

iargued ithat iif ithose irecommendations iare iimplemented, iKenya iwould ibe istrategically 

ipositioned ito ihandle ithe iproblems iof iaccess ito ibasic ieducation ifor ichildren iwith ilearning 

idisabilities. iThe ipaper, itherefore, ihopes ithat iwith ithese irecommendations ithat ihave ibeen 

ienumerated iherein, iKenya iwill iprotect ithe irights iof ichildren iwith ilearning idisability iso ias 

ito ihelp irealise itheir ifull ipotential. 
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