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(Incl.1.)

My Lord,

I nave the hohour toléransmlt‘hsrwith a8
Petitfon reom a8 MP.J.H.0ross a Madras Indian agking for
to £3,000 oompensetion for a broken amm sustained in
April 1807 a; a result of alleged negleot of erdinary

Pressutions by the Public Vorks Department.

R«  Tis petition wab submitted te me in December last
*

*
& peried-of rather more than B years having elapsed

" o . # =
#inde. the acoident goewrred, and after aus oconsiderstion,
e € . E
B, b i im.view of the faof thet it was quite imposeible at

~ ¢ ” <

WM&“ of tiue to ‘dgtermine that ahy negligence
i 4 M B‘ﬁﬂm W th; Mup Works Department , and that
1 hu.ng:q&a'atu qtb'."»'!wirjﬂ! thiat Jrecautiens had net

i Suk & been

% Aoy HONOURALE,
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] #is any at this distance off W\G{

ar

(e

been taken, I caused Mr.Cross to be 1nf9mod that I

oould admit no 1iability o behslf of the Government.
. €
By . mmpz are several points in the peﬁition which

nt and I will take the para@-aphs seriatim:-

bt P

1) 4s mr.,us xnbmm.cmpmq, aus:am a 8

'S

Gne

fracture of the lart arm

(2) I em at a loss to sumise why Mr.0ress allowed
80 much time to glme if h~ considered he had a olaim
against ths Sovarmment. His ﬁr?t lettsr on the subject
wés dated one year eleven months after the ageident:,

(3) 1 nave no reasen tb suppese thers weE negligence

@ tho part of the Public Werks Department and s I have

‘8lready oxplained it is impossible te dotomins if thave

.

gvﬂ If the strest was as ci'ma as Mr,¢ress
I ¥ , 2
a¥gepts he would apmar tp naife bqen travalnng umm.ly
fast; it was daylight (noon) and the rosd ie quite epén

and ovef 4f the gifdh or cutting was not protected it

wolld névs Besn visipls

\

distande or some vhards.

4

(8) I am adovessingfeus perdshis in a separate .
asepaten iﬁﬂmm of tue mmwn Home .
m‘"




k| 431.%; O asmiso

| Ur.Cross sems ta nj&h mn‘ux‘xd‘g.:‘{lhe impressien that the
. Public Works Dmm\mnt proposed to compensate him by
agoepting exorbitant tenders. Nothing of the sort was
‘aver contemplated, nor has Mr.Cross any grounds for
sdying thgt it was. It v}as“on the recelpt of a letter
FHdh the. Jommigsionsr of Public Works refusing to accept
hig p‘gépilah'hg‘t,.h’;e ‘at ‘once dppoaled to me.
(11) Theye wes no intention of giving Mr,0ross

\ a‘WﬂfBﬂu, Q,,iudztignm _price afh:q‘ ml vaR
¥ mhiﬁ,‘t;t'ivo.'

(18) There is no explanation as to {he delay. It




a lawyer. I-am at a loss to understand why he waited one

.

¢

year and eleven months before taking amy aetion.

u!g’ gip,mmue Engineer Public wpam@» A

#

at mi when the aceident toor, place was no.t Mr.Fletcher
but. Mr.Espeut, who at present holda that po's-'!.t!.on. He nom
at tho'time that Mr.Crose had broksn his amm by £alling out
of a rickshaw bul the first intimation that he had that the
lattor "é;ﬁsidared lis acoident due to carelgseness on the
pait of tho Public Works Department was in Mardh 1609.

(28) Mr.0ubus el o growidy for taking fhis
statement.

(18)  ¥o such imference may be davewm.: hgond.tmdmd

' i

in common with other eontractors and was reM
4. T am ynablo to see any grounds for ul’teﬁnz ﬂla
deolgfon‘I have previously arrived at and nit have’ ‘the

horiqi? té smle the uttax rop ‘Your x.da-h:kra
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ross Industrial Home. . A _.19 ViR | O
British Bast IY_T*‘
. 28th, Jangary 19104
To

His Excellency His Majesty's
Principal Secretary of State for the Colonies,

L 0O ND O N

May it please Your Excellency.

1 have the honour to forward herewith a
Memorial from myself together with enclosures for ¢
_ favour of Your Excellency's kind and compassionate

consideratien.

2. A copy of the above has also been forwarded
to His Bxcellency the Governor of the Britisk Bast

Africa Protsctorate.

I have the Lonour to be,
B e % qur Excellency's :
RS e R T .~.Most obedient and humble-sarvant ¥
{Signed) J.H.Cross.

Principal & Secretary, a?
Cross Industrial Home.

A 0 S P
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SYNOPSIS.

n.-.»%
[UREIN

Introductory - ground of Petition - serious bodily injury - claim -
nonsuccess 135h Government of British East Africa.

i Explenafory - offéring defails and plan.

e e

ln&fﬂagt tb_MemorialisfﬁEhrough neglect and failure'of Public Works
Deps.r‘tment in not adopting usual necessaty precautions for %110-,_safsv

ki Rk % S ]
Descriptive of route - obstacl§s encountered - experispged bparers
su:rgnsed and detached - vehicle 1%ps¢t --Hemorialist tHrowisteadlo
on to road due to noncompliance o the P.W.D, to place neesssary = - .
barrier to protect the public while cutting for drainage-system was in .
progress - seriotis compound fracture of forearm. ; oy

¢

) Narrowly escaped being killed. "~

) Severe ?hdéﬁ to aged Memorialist - constitution broken up - work of
Rescue (The Cross Industrial Home solely maintained by him) ruined. v

) C?nig tences very serious - injuries sustained permanent for remaining
of..kife.

) Overtures for mutual understanding with Commissioner of Public Works.
) Palliative measures directed by same Official.

) Suggested procedure adopted by Memorialist, but prospects-failed..

)

Memorialist's attempts thereanent miscarried, he, being without
necessary equipment or appurtenances for executing certain work
whith another possessed and underbid him. {

) Particulars showing reasons for lepse of time in submitting claim.
to Government. - ' L {

) Claim submitted, which Government misjudged and repudiated.
) Quotations from His Bxcellency the Governor's regli based on assumption
of now P.W.D. Officials who were mot in office at time of aceident.

] Gomment on such unrelisble testimony of new P.W.D. Officisls who were
not in service here at time;oi accidént, and previous request for
. 'reference to proper Officer’ having khowledge of fadts of the case.

3

) Visit of Mr.Fletcher's Clerk to inquire sbout Memorielist's condition:

) Trusting this important matter for just and fair decision‘by'His
Excellency The Principal SecretarX of State for the Coloniek, and
pointing out serious inaccurate a legations.

) Maintains practical admission of claim by P.W.D. Officials by inference
and nonre jection by fact of offering Memorialist work after his
representations.

\

) Explains erronsous opinion of His Excellency the Governor regarding
delay in submitting claim officially and giving reasons for such
sypposed delay.

) Submits Medical Certificate showing the oxtent of the very serious
< injuries sustained by Memorialist. .,

-Appeals to His Exoelloncx The Principel Secretary of State for the
/'Colenies to coincide -in Memorialist's views on main question ki dssus. ..

¥

Prﬁyer for the granting of relief sought as may in equity be deemed
reagsonable.
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ross Industrial Home. NAIROBI,

e

Briti#h East Africe,
28th, January 1910.

To

His Excellency Hig Majesty's Principal
Secretary of State for the Colonies,

L ONDORN

May it please Your Excellency.

The Memoriel of J.H.Cross u. c. s.
most humbly sheweth :-

That your Memorialist met with a most serious accident
at Héirobi, British Bast Africa, whick but for his previous
robust constitution and good health might have ended
fatally, and has submitted his petition for compensation
to this Government but without success.

That your Memorizlist by reason of the accident having
taken place at such great distance, and in order that Your
Excqllency should know the real facts of the case, now feels
it incumbent on him to expleain matters in Qngil and to
submit a plan of the scene of the accidgnfvshéwing the‘roads
hereinafter referred to, as also tke route tak;n by your
Memorialist to reach his place of residence in Market Street.

That in April 1907 owing to the neglect and want of ttre
ordinary precautions necessary on the part of the Public
Works Department, Nairobi, Eritish Bast Africa, in not

notifying the public by notice by placard and placing a

_barrier to warn the public of a deep cutting made in the

~




(4)

i
publit road for the drainage system at the junction of

Victoria Street, Market Street, and Government Road,
as required by law and custom in order to prevent accidents
to life and limb, your Memorialist was as usual returning
from Church at noon in Lis Rickshaw, which was being
bauled by twc experienced adults who were solely employed
for ricksham-work and who up to the time of the accident
had been over two yearé in the aqrviée of your Memorialist.
That the day of the accident being a Sunday, large
numbers of Africans as usual were free, and there being a
gang of raw Kikuyu labourers passing in the direction from
Victoria Street to Market Street, and to avoid a collision
with any of them, bis rickshaw men keeping steadily to the
left side of the road hailed out in Swahili "Simile",i.e.,
to get out of tke way; some hesded but the majority 6%‘them
did not; and in order to get clear of them, and on to
Market Street to your Memorialist's residence it was
necessary, as will be seen from the dotted lines in tke
plan, that your Memorialist's rickshaw men should take a
curve in the direction of the construction of the road for
this purpose, and in doing so your Memorialist and his
rickshaw men wers quite ignorant of the cutting existing
within the roadway owing to the neglect of the Public
ﬁorka Department in not placing the neeessaf& and required
barrier, and before your Memorialist or his men could
realize the position they confronted the cutting when
however it was too late the foremost man having tripped
and fallen and the rebound of the Rickshaw caused him to
release his grip of the Rickshaw ;esulting in its upsetting

and thus throwing your Memorialist out of it and heavily

o ,

Y



bdgnio‘his left side causing him to sustain a very serious
compound fracture of the left forearm both bones of which
were completely severed leaving the hand hanging on just
only by the skin.

That had your Memorialist not placed out his hand as
any one naturally would do, in the attempt to protect him-
self he might have been trrown on his head and killed.

That the severity and serious consequences of the shock

thus occasionqd to your Memorialist's constitution may well
be imagined when it comes to be understood whet this injury
means to your Memorizlist wko is over sixty years of age
with his health thus affected, and his work of Rescue

(The Cross Industrial Home, a benevolent and philanthrophic
Institution for the reception and training of juvenile waifs
and strays, the Homeless, and tke Outcast, of whom 597 have
to date been reclaimed and provided for) ruined.

That by reason of your Memorialist's advanced age the
bones have not yet knit properly together nor is there amy
liklikood of thkeir ever now doing so as the tendons having :
contracted proper joints are thus rendered impossible leaving h
the arm comparatively useless and it is for this cause he is
unable to trust it to carry any appieciable weight for foar ‘
of ite giving way again.

That your Memorialist at first approached the Honourable
the Commissiomer of Public Works, offering to waive his
claim for compensation if he could in lieu threreof give him

some work in the shape of petty contracts, not so much for

himself as for the Cross Industrial Home.

sioner of Public Workl after thy

your lana'ii]ﬂ:ﬂLthax lu.lg!ihtra is ¥
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- i
j Executive Engineer,“directing your Memorialist to see him

( for such work.
o (10) That your Memorialist duly interwiewed the Zxecutive
: Engineer, and it was after the lapse of about three weeks
or so that two Tender Forms were sent to Lim which were
duly filled in and submitted but the contracts were not
given to your Memorialist on the grounds thet the rates
tendered for by him were too high, so trat all prospect
of compensation failed.
(11) Thet in this comnection it should be here mentioned
that if was manifestly impossible for your Memorialist
to tender agzinst that submitted by the Indian Contractor
who possessing his own equipment (i.e. carts, oxen, and
| other conveniances for the distribution of tte necessary
E earthworé, otc.) was obviously in a better positiom to
E undertake the contracts at considerably lower rates tham
1 your Memorialist, amd in consequence of which the Indian
y Contractor obtained the work.
F (12) That there has been no undue delay in representing
matters to the local autforities, as erroneously, supposed,
because your Memorialist was unable to approach His Excellenay
the Governor sooner for tkLe reason that he was confined to
hie bed and house for over a year, and that it took the
Honourable the Commissioner of Public Works seven months,
and the Executive Engineer about a month, to reply to his
geveral lefters and reminders, and a further delay was
oceasioned owing to His Bxcellency's absence from the
Otpftal on his offieial visi%'to[ﬁggnﬂn, and ‘Ll'f further
delay for obtaining thé best and unbiassed leéil‘;waijiggoq~

from a Bombay Barrjster-at-Law, as having now no alternative

£

kY
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3

he felt bound to do, with the view to strengthen your

Memorialist's case.

That your Memorialist after this approached His
Bxcellency the Governor with his case, humbly soliciting
the” very moderate compensation of £.2,000/- for the very
serious injuries he has roceived,shueh Aulegul & fubml s

Ydd, J "5
bos Tﬁ:? His Excellency the Govermor in his reply to
your Memorialist's Petition states :-

v That - the officers of the Public W?rks Depar tment
" go far from admitti as you suggest in your
" petition, that the ngz'g:'any,‘of $hn wpre responsibls,
g gy roaggnjof‘ ¢t or default on their part, for
" your accident, deny that they were in any way
" neglectful of their obligations, moral or legal,
" to the public in connection with the work at or near
" the place whers the accident occurred; and againm ¢

" The fact that the allegation of negligence was
" not made by you until some two and a half years
after the incident, has rendered it difficult to
ascertain whother directions given by the officers
of the Department congerned for the prevention of
accidents in the neiﬁhbonrhood of the work in making
" or repairing the road were properly carried out by
the native smployees of the Department. His
" Bxcellency, however, has no reason to doubt that all
proper directions and precautions to that end were
given and taken by the officers in char§e‘of the work,
" and under the circumstances cannot admit that the
Government is under any moral obli§ation to pay
compegsation for the injuries and Ioss gustained by
Jou.

(18) “* * That your Memorialist in view to the foregoing two

paragraphs of His Excellency's letter very humbly ventures
to submit that none of the present officers of the Public
Works Department wers here.in service at the time of the
accident save Mr.Flétchbr; %%B then Executive Engineer, to
whom your Memorialist begged a reference should be made and
to whom your Memorialist had written a nots about a2 month
or so after the accident apprizing him 'of the very serious

injuries yourvlemorialist had come by through ‘the negligence,

hady -“;;. %) ‘éigi



(16)
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(17)

(18)

(19)

on the part of the Public Works Department in not protect-
ing the open draim, but evidently such reference could not
have been made.
That about three or four days after addressing
Mr.Fletcher a G nﬁQSe who was quite unknown to your ‘ -4
Memorialist, pr;Eumat‘y 2 Glerk from lr.Fletcher's office,
-cans to see_hin-to 1nqu1re how he.'was, thus proy{ng that
hi? note was duly received. e
That your Memorialist therefors leaves it to Your
Bxcellancy to detsrmine if and in what manner could the
the

present officers of Public forks Department from

personal knowledes, make such an allegation obviously with

the view to protect the Department and to mislead His

Excellency the Governor, who is known to lhold such just
¥ J

views, averring trat al. precautions wers taken to prevant
accidents when thev were never here in service at tle time
of the accident, and tierofore had no kmowledere of the true
facts of the case.

Trat your Memorialist further btegs leave to state that
Le very humbly ventures to maintain that by inference a
clear admission was made by the Public Works Authoritiss
offering him contract work in order to reccmpense him for
the very serious injuries he h;d received, which they might .
have easily refused if they were not liable.

That your Memorialist ventures to very humbly submit
that the question of delay erroneously raised by His Excellenc y
is not two and a half years, but only one yoar and eleven ’
months without taking into account his lotter addressed to 7
Mr.Fletcher, the then Exocuﬁlve Engineer as will be seen

from your Memorialist's first communication dated the lst
March 1909 to the Honourable tls Commissioner of Public
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;”l&rip‘and subsequent letters and reminders; and this delay
of one year and eleven montts has already been explainmed
in his Petition to His Bxcellency the Governor vide paragraph
18, and which your Memorialist begs leave fo also reproduce
shortly here :-
: Confined to bed for over a ysar.

In correspondence with tre Honoursble the Commissioner
of Public VWorks seven months, and the Xxecutive
Engineer about a montl.

3 3

Waiting for the return of His Excollencg tre present
i Governor Sir Edouard Percy Cranwill Uirouard from
his official visit to Uganda; and
" Seeking legal advice from a Bombey Barrister-at-Law. "
(20) Thet your Memorialist begs leave to submit Fis Nedical
Cortificate showing tre extent of the very serious injuries

te has sustzined due to tre meglect of the Public Works

Department.

(21) That your Memerialist trerefore humblyv prays trat Your
Excellency, having regard to tte facts of his unfortunate
ko v case, will concede and decide, Tkat tke injuries that he

came by were solely due to the neglect and want of proper

S precautions on the part of the Public Works Department in
' not ‘placing the uswal public nétice on the street or a
barrier to warn the public, as required by law and prevailing
universel custom, whilst the cutting for the drainage gystem
. was open and in progfess. and for want of such precautions
. your Memorialist has very seriously suffered and ig still
“;;fféring through impaired health and rwined business, and
That the Public Works Authorities have virtually admitted
their liability by the fact of their offering him Tender For;a:ﬁd

‘ fo fill up for certain contract work (by way of solatium).
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{ (22)“%g;<*Th§£ ydnn'"emé;giltst._in view to the foregoing facts,

' very humbly ventures to crave Your Excellency's kind and
compassionate sympathy with,his,unfortl ‘fe case, and in
consideration of what this very sé;ious injury means to him
at his advanced age and for the remaining short span of his
1life witk an injured arm practically lost to him, his health
affected, and his business ruined; and be plessed to grant
bim the very moderate compensation prayed for or such reasonable
sum as Your Bxcellency in Your. Wisdom and Mercy may ses fit
in equity to grant; and for which act of gracious kindness
your Memorialist will, as in duty bound, ever pray.

; Lo

,,/
e




Lopy of Certificate from ‘ledical Expert.

lar’ lands,

o oo L - RASERIR) N Yag- Ahu)'?;n'_i 19107 .7,
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4
I hereby u,\.llf') that l have ihis day Chocovchly

K

overhauled and examined he lef f(_nw'm‘m of ie.J.
cross of the "Gross Industrtial fiome" an' 1 find (it
at some r(*f(x:i period probably ©) o ‘_‘-4 n_bmm b“J‘l)p‘(‘.
’_i{o‘_m,usl have met wilh a very scrjous acoident,
Tl';u-l;lpiﬁé_ hotl bones of (e forearm and dingerously
st ratning all ‘the (endons,

‘ “‘}'ﬁn(ﬁ;'bsul( being that even if hehad (he benelit
of my serviaes at "the time 1 showld never hage boen”
able (o r«-iynro POWC Lo (hearm o withmy (readment vix:-
{Mas=age and Electsie Lo, and Wator ‘1‘1‘%11Lnu~rn; which hiawe
been always so stecessful In restoring lost powcr in
cases of his <o,

The reasons of (he hopelessness of e casc beine

L. (he complex nature of (he [racinee and credl strain
on all surrounding tissues and 2nd. (he advinced age of
patient prectuding all hape of ‘m)"f‘\'(-r_ restoring any .
power Lo the now useless limb, ' '

Si- W, mdélu;r{,« J Gh e

\ lydropati: tsty Mussewr and ﬁkwmr
Medteal Experi. \\< s
.\}Cdllml Batli A\strval ia.
X S
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Y Rouen SKRTCH ~SHOWING PLAN OF ROADS - USUAL: ROUTE TAKEN
as BL MEMORTALIST TO RICH HIS PLAGE OP RESIDENCE
= ®0 5 (oRoBS: -INDUSTRIAL HOME) SITUATED IN 83

KET STRERET.

-
1 Arroﬁs (fano% routa taken

% by Memorialist to,

CIJ

9
Jd

| reach his housa.
otted lines dencte
¢ intended route by
A) | Memorialist to reach
. his house Cross Indus-
X ' trial Home had not
xy
|

<

A\ STREET,

accident occurred.
Thig denotes exact spot
where accident took
Dglace the Rickshaw =~ ~-
atiggscapsized owing
to unprotected excava-
tion between Nos.d &3
in oxder to connect
en Drain Ne.l with
en Drain No.8 under
ffround on V. Street.
Crosses demote

O oo
1
XXin the d%gecg

tion from V.S,
to M. Street.

x e

5
S %
VICTORI
>

x

(Recently constructed)

BACK GOVERNMENT ROAD.
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