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CHAPTER ONE

INTRODUCTION

1.1 Background

Kenya is a nascent multiparty democracy having returned to political pluralism only seventeen

years ago. She is a former British colony and at her independence assumed most of British laws

with little modification. She holds General Elections every five years to elect her political

leaders- civic, parliamentary and presidential. These leaders serve for a term of five years unless

elections are called earlier. The last General Election, which was the tenth since Kenya's

independence from the British, took place in 2007. This study is in respect of the Parliament

which was the result of the ninth General Election held in 2002. The Kenyan National Assembly

is made up of two hundred and twenty four Members. 1 Two hundred and ten Members, including

the President, represent parliamentary constituencies and twelve nominated members represent

special interest' The other two are the Speaker and the Attorney General, who are ex-officio

members.

Kenya operates a system of Government that is hybrid; it is neither purely presidential nor

absolutely parliamentary.' The Independence Constitution established a parliamentary system of

I Section 31 of the Constitution of Kenya (Revised Edition, 2001).

2 Ibid, Section 33

3 Murungi K., Ethnicity and Multi-partism in Kenya: Thoughts of Democracy, Series III, KHRC Publication, (February,
1995).See also Juma D., Devolution of Power as Constitutionalism: The Constitutional Debate in Kenya and
Beyond, International Commission of Jurists, eds., Nairobi (2008), pp. 36-58. Available at SSRN:
http://ssm.comJabstract=1382821 Accessed on 17th August, 2010.
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governance headed by a Prime-Minister as Head of Government and the Queen/Governor as

Head of State.4 Various amendments were visited on the Independence Constitution. Notable

among them was the abolition of the Premiership and the establishment of the Presidency in

1964. The effect of the amendments was the establishment of a hybrid system with traits of both

presidential and parliamentary systems of governance but with a bias towards the presidential

system. Besides the President/ there is the Vice President who is the principal assistant to the

President. After the 2007 General Elections, violence erupted in Kenya over the disputed results

of the election. There was disagreement as to who won the presidential elections. To resolve the

dispute, the two main parties in the elections, the Orange Democratic Movement (ODM) and the

Party of National Unity (PNU) entered into a pact and created the position of the Prime-Minister

and two Deputy Prime-Ministers. 5 These three positions were later entrenched in the

Constitution of Kenya as section 15A as read together with 'The National Accord and

Reconciliation Act. '

The powers of the Government in Kenya are distributed amongst three arms of Government - the

Executive, the Legislature and the Judiciary." Under the doctrine of separation of powers, these

three arms are meant to operate independent of each other, but, strictly speaking, there is no such

thing as absolute separation of powers in either their operations or composition. The three arms

4 Constitution of Kenya Review Commission, The Final Report of the Constitution of Kenya Review Commission,
approved for issue at the 95th plenary meeting of the Constitution of Kenya Review Commission of Kenya held on
the IO" February 2005; Muigai G., Constitutional Amendments and the Constitution Amendment Process in Kenya
(1964-1997), A Study of the Politics of the Constitution, Ph.D Thesis, University of Nairobi (2001).
5 Refer to the National Accord and Reconciliation Act (No.8 of 2008).

6 Chapter II, II, IV of the Constitution provide for Executive, Legislature and Judicature respectively.
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of Government provide checks and balance to each other.i For example, it has been widely

acknowledged that the crucial role and power of Parliament over the Executive is to check the

Executive's spending of the public money. In one of the Federalist Papers, Pablius wrote as

follows about this role and power of the Legislature:

'This power over the purse may, in fact, be regarded as the most complete
and effectual weapon with which any constitution can arm the immediate
representatives of the people, for obtaining a redress of every grievance,
and for carrying into effect every just and salutary measure.'s

It is this power and role of Parliament that is the focus of this study. Paul Woltzwitz, the

President of the World Bank Group, has indicated that most countries' Parliaments have the

constitutional mandate to both oversee Government and hold it to account.I In Kenya, this power

is, indeed, a constitutional power. It is provided for under Chapter VII of the Constitution.

The Constitution provides that all revenues or other moneys raised or received for the purposes

of the Government of Kenya shall be paid into and form a Consolidated Fund from which no

moneys shall be withdrawn except as may be authorized by the Constitution or by an Act of

Parliament (including an Appropriation Act) or by a vote on account passed by the National

Assembly.10 Such payment should either be provided by the Constitution or Act of Parliament, or

7 Colburn J.E., Democratic Experimentalism: A Separation of Powers for Our Time? Pennsylvania State University
- Dickinson School of Law (March 5, 2003) at SSRN: http://ssm.com/abstract=38622 (Accessed on 4th August 2009)

8 Republicanism, Representation and Consent: Views of the Founding Era by Daniel Elazar (Paperback - Jan I,
1979)available at: http://www.amazon.com/. (Accessed on the 4th August 2009).

9 'Parliament that Work' Conceptual Framework and Indicators for Measuring the Performance of Legislative
Institutions available at:
Http://www.Google.Co.Ke/Search?HI=En&Q=Parliament+That+Work%2C+CONCEPTUAL+FRAMEWORK+A
ND+INDICA TORS+FOR +MEASURING+ THE +PERFORMANCE +OF+LEGISLA TIVE +INSTITUTION
S&Meta. (Accessed on 4th August 2009).

\0 Section 99 of the Constitution of Kenya (Revised Edition, 2001).
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voted by the National Assembly. Sub-section 2 of that section allows for provision of money in

another public fund as may be provided under a law. This section gives Parliament power to

prescribe the manner in which withdrawals may be made from the Consolidated Fund or any

other fund of the Government of Kenya.

The subsequent section of the Constitution gives the Minister responsible for finance power to

prepare estimates of revenues and expenditure of Government for the next financial year (the

Budget). I I The Minister lays a budget before Parliament for approval. Parliament mayor may

not approve. The section also provides for supplementary budgets, which must be approved by

Parliament.

The same Constitution empowers Parliament to make prOVISIOnfor the establishment of a

Contingencies Fund and to authorize the Minister for the time being responsible for finance to

make advances from that Fund to meet certain needs.l '

The Constitution also provides that all debt charges for which the Government of Kenya is liable

shall be a charge on the Consolidated Fund. Such debt charges include interest, sinking fund

charges, the repayment or amortization of debt, and all expenditure in connection with the raising

of loa~s on the security of the Consolidated Fund and the service and redemption of a debt

created thereby. 13

II Ibid, section 100.

12 Ibid, section 102.

13 Ibid, section 103.
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The Constitution provides for the payment of salaries of certain officers from the Consolidated

Fund. Such offices are the office of judge of the High Court, judge of the Court of Appeal,

members of the Public Service Commission, members of the Electoral Commission, the

Attorney-General and the Controller and Auditor-General. '4

The Constitution establishes the office of the Controller and Auditor-General which is an office

in the public service. The Controller and Auditor-General is charged with the following duties:

1. To satisfy himself that any proposed withdrawal from the Consolidated Fund IS

authorized by law, and if so satisfied, to approve the withdrawal's

2. To satisfy himself that all moneys that have been appropriated by Parliament and
disbursed have been applied to the purposes to which they were so appropriated and that
the expenditure conforms to the authority that governs it

3. To ensure that at least once in every year he/she audits and reports on the public accounts
of the Government of Kenya, the accounts of all officers and authorities of that
Government, the accounts of all courts in Kenya (other than courts no part of the
expenses of which are defrayed directly out of moneys provided by Parliament), the
accounts of every Commission established by the Constitution and the accounts of the
Clerk of the National Assembly. '6

The section further empowers the Controller and Auditor-General and any officer authorized by

himlher to have access to all books, records, returns, reports and other documents which in

his/her opinion relate to any of the accounts referred to above.

14 Ibid, section 104.

15 Although the Constitution mandates the CAG to authorize and approve withdrawals from the Consolidated Fund,
this is not the case as discussed later in Chapter 3

16 Ibid, section 105
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The Controller and Auditor-General shall submit every report made by him to the Minister for

the time being responsible for finance who shall, not later than seven days after the National

Assembly first meets after receipt of the report, lay it before the Assembly. This office is meant

to be independent in the discharge of its duties.

These constitutional provisions demonstrate that Parliament in Kenya has a pivotal role in

ensuring that public funds are used accountably and transparently. They also demonstrate the

relationship between the Controller and Auditor General and Parliament. The institution of

Parliament and parliamentarians are crucial in serving as a bridge between state and society and

in implementing and strengthening the values of accountability, transparency and participatory

governance. 17

As indicated earlier, because of the large number of members the Kenyan Parliament may not

efficiently carry-out its duties as a collective body. To enhance efficiency, the Kenyan

Parliament, like many Parliaments throughout the world, has constituted several committees to

carry out various tasks. These committees enable members of the public to participate in the

legislative and governance processes by either appearing before the committees or sending

memoranda to air their views and give suggestions on how operations of Government could be

improved.

The Final Technical Report on the Kenya Legislative Strengthening Project reco gnizes the

importance of these committees and states as follows:

17 World Bank Institute, A Parliamentarian's Handbook on Controlling Corruption, 2nd ed., Canadian International
Development Agency (CIDA): Parliamentary Centre (2000).
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'A functional committee system IS the lifeblood of an effective
legislative body. Without the division of labour made possible for MPs
through committees, it is simply not possible for MPs to carry out their
constitutional and legal mandate to perform their representative,
legislative and oversight duties.' 18

The Standing Orders of the Kenyan Parliament provide for the formation of five kinds of

committees: Sessional Committees; Standing Committees; Select Committees; Ad hoc

Committees and Departmental Committees.19 This study is concerned with the Public Accounts

Committee and the Public Investment Committees which are both Standing and Sessional

committees (they are Standing Committees in that they are expressly named, given functions and

their existence is provided for in the Standing Orders and not merely formed temporarily to look

at specific matters then be dissolved once their mandate is extinguished while at the same time

they are Sessional Committees in that the membership to these committees is only for a

parliamentary session as opposed to a parliamentary term as membership in the Departmental

Committees). This study is concerned with these two committees because their work involves

directfinancial oversight on behalf of Parliament.

The Public Accounts Committee and the Public Investment Committee are constituted under

Standing Order No. 147 and No. 148 respectively in the revised Standing Orders?O They consist

of a minimum of five and a maximum of eleven members nominated by the House Business

18 Center for International Development, Kenya Legislative Strengthening Project Final Technical Report, Nairobi,
USAlDlKenya, Task Order No. 801,2004.

19 See www.bunge.go.ke/parliamentlcommittee_system.php (Accessed on 9th May, 2009).

2~ational Assembly Standing Orders (Revised Edition, 2003).
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Committee and appointed by the House, on a motion by the Leader of Government Business.

The lifespan of the membership of these committees is for a session of the house sitting.

The Public Accounts Committee examines reports by the Controller and Auditor-General on

central Government expenditure and Consolidated Fund accounts. It also considers results of

value-for-money audits of the Government and other organizations which are within the purview

of public audit. It may summon Government officials and senior staff of public organizations to

attend public hearings to give explanation, evidence or information, or any other person to assist

it in relation to such explanation, evidence or information if deemed necessary."

ThePublic Investments Committee is charged with the duties of examining:

1. Reports by the Controller and Auditor-General on accounts of state corporations

2. Reports and accounts of public investments

3. Reports that are in the context of autonomy and efficiency of public investments, whether
the affairs of public investment are being managed in accordance with sound business
principles and prudent commercial practices.Y

This study focuses on the effectiveness of the oversight functions of Parliament by examining

whether PAC and PIC discharged their mandates during the tenure of the 9th Parliament. During

the period under study, several monumental financial scandals dogged the public sector. Most of

these scandals brought into sharp focus the effectiveness of the oversight role of these

committees. Some of these scandals are mentioned herebelow.

21 Ibid, No. 147.

22 Ibid, No. 148.
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The Anglo Leasing Scandal

During 200412005 and part of 200512006 financial years, the Kenya National Audit Office

conducted an audit on 18 Security Related Contracts funded by the Foreign Supplier/Credit

arrangements.v' The audit revealed that a total of Kenya Shillings. 17, 543 958 973 had been

erroneously paid out as at so" June 2005. Out of the 18 projects, twelve were contracted and

respective agreements signed between 1997 and December 2002 while the remaining six were

contracted and signed between January 2003 and January 2004.24 The Report further indicates

that competitive bidding as provided for in the Public Procurement Regulations (2001) was not

applied in the identification and award of the contracts to the various suppliers. The suppliers

were also not subjected to due diligence tests; thus their competence, capacity and capability to

deliver on the contracts was not established.

Prior to the Controller and Auditor General's Report, on the 22 November 2005, John Githongo

who was a Permanent Secretary in the Office of the President in-charge of Governance and

Ethics, had made and sent to the President a ninety-one page report on his findings regarding

cases of corruption concerning Anglo Leasing. This report triggered the audit by the Controller

and Auditor General on Anglo Leasing contracts.

Safaricom Initial Public Offer (IPO) and Privatization of Telkom.

Before the issuance of Safari com shares through an Initial Public Offer and the privatization of

Telkom, Parliament through its Public Investments Committee did an inquiry into these

23 Special Audit Report of the Controller and Auditor General on Financing Procurement and Implementation of
SecurityRelated Projects, (April 2006).

24 Ibid, p. 8.
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transactions. The committee made several findings and made recommendations to the Executive

arm of Government. 25 Included in the Public Investment Committees findings and

recommendations are positions discussed below.

1. 10% shareholding of Telkom Kenya Limited was irregularly transferred to
Mobitelea Ventures Limited without the consent of Treasury and that of the
parent ministry.

2. The Director of the Kenya Anti-Corruption Commission (KACC) should
immediately institute investigations into the circumstances and manner in which
Telkom's shares were transferred to Mobitelea and take action against anyone
found culpable.

3. The Director of KACC should include a progress report on the Telkom-Mobitelea
investigations in the Commission's quarterly report to Parliament.

4. The PIC, on behalf of Parliament, invites the Organization of Economic
Cooperation and Development (OECD), the United Nations (UN), Transparency
International (TI), and the Serious Fraud Office of London to also undertake
investigations on the apparent grand corruption conceived and orchestrated by
Vodafone PLC in Kenya.

5. The Chief Executive of the Communications Commission of Kenya (CCK), John
Waweru, should be asked to step aside until the investigations are completed 'due
to his role on the Board of the defunct KP&TC and Telkom Kenya at the time
changes in Safaricom shareholding took place.

6. The Board members who discussed the Telkom Kenya Board Paper No. 56/99
and seem to have abetted the irregular transfer of public shares of Safaricom
should be barred from holding public office.

7. The value of the 10% shares of Safaricom ceded to Mobitelea Ventures should be
determined and Mobitelea and or Vodafone PLC be made to redeem the
determined value by June 2008.

8. The awaited Initial Public Offer (IPO) of Safaricom Limited should be suspended
until such time when the investigations into the transfer of Safari com 's shares to
Vodafone PLC and Mobitelea are completed.

25 Report by the Task Force on Grand Corruption, The Causes for Public Concern on the Telkom Privatization and
Safaricom IPO.
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9. The 10% of Safaricom shares that was irregularly transferred to Vodafone PLC
should immediately revert to Telkom Kenya to hold in trust for the Kenyan
public.

The Executive arm of Government literally refused to implement these recommendations and

carried out these privatizations without any regard to the recommendations or the Privatization

Act that Parliament had passed. The Minister for Finance had refused to bring the Act into

operation. The refusal by the Executive to implement the recommendations tells a lot about the

effectiveness of these two oversight committees. The blatant disregard of recommendation by

Parliament and failure to operationalize the law begged a re-look into the ability of Parliament to

holdthe Executive to account.

These transactions, Safaricom IPO, Telkom privatization, and the Anglo Leasing scandal

generated heated and aCrImOnIOUSdebate in Parliament. There were sharp divisions along

political party lines with each political party seeking to have its way. Such divisive debates on

many occasions have hampered the efficient discharge of duties by the two oversight

committees. Resolution of issues by consensus and bipartisan approach is lost in the wake of

suchacrimony.

It is against this background that this study investigated the effectiveness of Parliament's

oversight functions by exarmrung effectiveness of the Public Accounts Committee's and the

Public Investment Committee's watch over public funds during the 9th Parliament. The 9th

Parliament was unique in the sense that it was the first post-KANU and post-Moi Parliament.

KANU and Moi had ruled Kenya for decades and had shown no inclination towards reform

11



and/or being accountable to Parliament.26 A new President and a new ruling party, the National

Rainbow Coalition (NARC), had been elected on the promise of reform and accountability. It

was also during this period that the effect of recently attained financial and administrative

autonomy of Parliament through the constitutional establishment of the Parliamentary Service

Commission was expected to be felt.

Following the many financial scandals that dogged the Executive during the tenure of the 9th

Parliament, the exposure and audit of these scams by the Controller and Auditor-General and the

constitutional duty of Parliament to watch over Government's handling of public funds, the

effectiveness of the oversight role of Parliament was called into question. Using the 9th

Parliament as the case study and specifically PAC and PIC, the study sought to answer the

following research problem:

'How effective is the oversight role of Parliament over public finances, a
duty that is delegated to the Public Accounts and Investment
Committees?'

1.2 Objectives of the Study

The purpose of the study was to inquire into the effectiveness of oversight functions of

Parliament by studying PAC and PIC.

Thespecific objectives of the study were to:

1. Examine the extent to which Parliament, through PAC and PIC, was effective III

carrying out its oversight role on the use of public funds.

26 President Daniel Arap Moi was the second president in Kenya since independence and ruled Kenya for a record
24 year through Kenya African National Union, a party that had ruled since independence in 1963.
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2. Interrogate the factors that determined/affected the extent of its effectiveness.

1.3 Research Questions

The study sought to answer the following questions:

1. To what extent was 9th Parliament, through PAC and PIC, effective in carrying out its
oversight role over the use of public funds?

2. What factors determined/affected the extent of its effectiveness?

3. What remedies to the factors which caused the ineffectiveness of the oversight role of
the 9th Parliament, if any, would be needed?

1.4 Hypothesis

The study hypotheses were:

1. The 9th Parliament (and its' PIC and PAC) was not effective in the discharge of its
oversight role over public funds.

2. Political interference, lack of necessary capacity (technical and financial expertise) in
the committees among others were factors that affected/determined the extent of
Parliament's effectiveness in exercising its oversight role over use of public funds.

3. Constitutional and legal reforms would be necessary to remedy ineffectiveness of the
oversight role of 9th Parliament.

13



1.5 Research Methodology

The research used both quantitative and qualitative data. Qualitative data was collected through

in-depth interviewing of former Chairpersons of PIC and PAC, staff of CAG and clerks assigned

to PIC and PAC in the 9th Parliament, who we identified as key informants in this study. These

in-depth interviews with key informants were carried out to obtain information regarding the

oversight function and effectiveness of Parliament, PAC and PIC, identify weaknesses and

propose reforms to strengthen the oversight function and effectiveness in these institutions. The

interviews further sought anecdotal evidence to support claims made regarding legal and

technical weaknesses and concerns as experienced and perceived by or key informants during

theirtenure of office. The interviews were conducted using interview schedules/guide annexed.

Thedata was codified into themes for ease of analysis.

The information derived from these in-depth interviews supplemented data sourced from the

Hansard,minutes of PAC and PIC meetings, reports of CAG, PAC and PIC and books, journal

articlesand other works, and statutes.i"

In-depthinterviews were used to gather data from members of PIC, PAC and CAG who worked

during the 9th Parliament, including the technical staff of the aforecited entities. The nature of

data from these interviews was geared at answering research questions relating to whether PIC

andPAC in the 9th Parliament were effective in their oversight role and what factors contributed

to the state. Further the data was expected to confirm or nullify the hypothesis suggesting that

political interference and lack of necessary capacity (technical and financial expertise)

27 See appendix I for a tabulation of the methodology used.
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contributed to the effectiveness or otherwise of PIC and PAC. Finally, this data shed more light

on other reasons for effectiveness or lack of it.

The interviews were restricted to the chairpersons and one member of each committee during the

period under study, and two senior members of staff of CAG who were in office during the same

period.

This study report is divided into four chapters, apart from this introductory chapter. Chapter Two

givesa brief history of evolution of Parliament, types of Supreme Audit Institutions and history

of PAC, and how they were introduced and have developed in Kenya. It explains the oversight

role of Parliament exercisable through PAC and PIC and the relationship between Parliament

andthe office of the Controller and Auditor-General in respect of overseeing utilization of public

funds. In this chapter a number of findings were made. The first is that parliamentary practice in

Kenya originated in the colonial epoch and has a close semblance to the Westminster model of

parliamentary practice. The second is that the Kenyan CAG is a Westminster prototype. The

third is that through various constitutional amendments, the balance of power between the

Executive and Parliament has tilted in favor of the Executive. The last one is that political

pluralismhas been on and off but has lately taken permanent inclusion in the Constitution.

Chapter Three interrogates the activities of the 9th Parliament, particularly the oversight role of

Parliament over public funds, through PIC and PAC. The effectiveness of the office of the

Controller and Auditor General, specific financial scams and how they were handled by the

houseand its two committees are examined. The chapter further identifies the weaknesses and

strengthsof PIC, PAC and the office of the CAG. A number of findings emerged in this chapter,

the first of which is that the factors that influenced the effectiveness of oversight were the
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political and legal environments under which oversight was conducted. Second, it was noted that

the legal framework of the 9th Parliament had gaps which blunted the effectiveness of oversight.

Third, it emerged that the political environment was riddled with wrangles and 'political

grandstanding', attributes which impacted negatively on oversight and objectivity of decision

making. The final finding was that the absence of technical and financial autonomy was an

impediment to effective oversight.

ChapterFour, which is the final chapter, is the study's conclusion and recommendations. It noted

that the effectiveness of oversight functions of the 9th Parliament was hampered by the legal and

political climate under which it operated. Changes to the legal framework are recommended.

These changes range from clear constitutional provision on separation of powers and functions

of Parliament vis-a-vis the Executive to amendment of other laws, to give effect to effective

oversight.
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CHAPTER TWO

THE EVOLUTION AND OPERATIONS OF PARLIAMENT AND

CAG

2.1 Overview

2.1.1 Introduction

If Parliament is to be defined as a legislative organ of Government, then it would be correct to

posit that Parliaments are as old as governance in society." At the advent of Government

executive, legislative and judicial functions of Government were fused in one institution: the

ruler. The first 'Government' was hypothetically formed at the sunset of the Hobbessian

Society", upon the creation of the Leviathan or the Commonwealth.3o As the demand for civil

and political rights gained currency, rulers/sovereigns were compelled to yield to the right of

28 Wailer 1., Steps to a Tripartite Theory of Multi-level-Government, in Jean Monnet Working Paper 5/03 Christoph
Moilers,New York University, School of Law, New York (2003).

29 The Hobbessian society refers to the state of society before civilization as described by Hobbes in his book The
Leviathan. In such a society life was touted to be based on survival for the strongest and people got property by
robbing, attacking or killing and even the strong could be killed in their sleep, there were no rules or norms and life
was 'short brutish and nasty' as described by Hobbes in his conclusion.

30 See, Hobbes T., The Leviathan or the Matter, Form and Power of a Commonwealth, Ecclesiastical and Civil,
Printed for Andrew Crook at the Green Dragon at St. Paul's Church Yard, London (1652).
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citizens to approve legislation directly or through their representatives. For instance In the

ancient Greece, direct public assemblies or plebiscite, made law."

Parliaments have since evolved, through the span of human history, from direct public meetings

in city states, through small advisory assemblies to large legislative, oversight and vetoing

bodies. Indeed, different forms of Parliament now characterize almost every polity worldwide.

The iconic parliamentary journey has been fueled by the inherent human desire to control his

welfare32 without jeopardizing his interests. The Napoleonic slogan of 'no taxation without

representation' which characterized the French and the American revolutions evidenced the

evolutionof Parliament as an institution representing people.

Contemporary parliamentary notion began with audacious experiments in the medieval Greece

and Rome.33 In those two punctual civilizations, leading citizens adorned assemblies that

pondered and decided over grave matters that excited public interest." Kings and other rulers

used councils and meetings of lords to advise them in law-making. The Greeks and the Romans

31 In what has been referred to as 'Government by Common Mass Assembly' by Dr. Almon Leroy Way Jr. in his
ConstitutionalDemocracy and Other Political Regimes, Cyberland University Of North America, (2002). p.l. See
also Min Shu's, Direct Democracy in Ancient Athens and Rome (2009),
www.aoni.waseda.jp/min.shu/teaching/referendum/DD2.pdf (Accessed on 15th, February, 20 10).

32 A concept which has been reiterated in many political and social revolutions. The American Declaration of
Independence finalizes the reason for their quest for independence that 'we hold that these truths are self
evident...that every man is born equal. .. and is bequeathed with the inalienable rights to life ,liberty and the pursuit
of happiness' . See The Declaration of Independence at www.constitution.org/usdeclar.

33 GavinS., Acts of Parliament: A Narrative History of the Senate and House of Representatives Commonwealth of
AustraliaMelbourne University Press, Carlton South Vie (1988).

34 See David c., The History of Parliament: Past, Present - and Future? In Parliamentary History, Vol. 26, pt. 3, pp.
366-386, Institute of Historical Research, University of London, London (2007).
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usedassemblies of leading citizens to make decisions." Kings and other rulers used councils and

meetingsof lords to advise the ruler in law-making.i"

During the last few hundred years, the concept of electioneering characterized many countries,

withParliament being largely composed of elected representatives who make laws on behalf of

all citizens.37 In France the law-making body (Le parlement), consists of the National Assembly

andthe Senate. In Germany the Federal Parliament (the Reichstag) includes the Bundestag and

the Bundesrat. When the United States adopted its Constitution in 1788, Congress was

establishedconsisting of the House of Representatives and the Senate. In 1979, Europeans voted

forthe first time for a European Parliament in Strasbourgr"

TheUnited Kingdom (UK) Parliament is one of the oldest modem archetype Parliaments, which

was first started at the Westminster palace. The Westminster conceptualization of Parliament

was later exported by the British to their colonies. Former British colonies such as Australia,

Canada and New Zealand adopted the British parliamentary model in the 19th century while

others such as India,39 Kenya''" and Malaysia" did so in the 20th century. This British

35 Ibid.

36 Ibid.

37 Aldershot G., Parliaments of the World: A Comparative Reference Compendium, lnter- Parliamentary Union
(1986), http://www.parliamentarystrengthening.org/budgetmodule/ (Accessed on 15th February, 2010).

38 Marongiu A., Medieval Parliaments; Lord, 'The Parliaments of the Middle Ages and the Early Modem Period,'
London:Eyre and Spottiswoode (1968).

39 15th August 1947 independence.

40 At independence in 1963.

41 At Independence in 1965.
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parliamentary practice, styled the 'Westminster' model, IS the sine qua non in most British

Commonwealth countries, albeit with some modification.

2.1.2 The Westminster Model

Thehistory of the Westminster model can be traced to as early as the 11 th Century in the Witan.42

Initially, there were councils consulted by Saxon Kings and attended by the King's own

Ministers, magnates and religious leaders with the councils authorized to collect taxes. 43 These

councils in the 13th century expanded to include representatives of counties, cities and boroughs.

TheBritish Parliament as we know it today descended from the Simon de Montfort Parliament

thatmet in Westminster Hall in 1265.44

The 1295 Parliament was recorded as the earliest Westminster model. It was constituted by two

knights from each county, two burgesses from each borough and two citizens from each city. In

the 14th Century two houses of Parliament emerged: the Commons composed of Shire and

Boroughrepresentatives and the Upper House composed of religious leaders and magnates. In

the is" Century, members of the Upper House were summoned from then on by a royal writ.

Membersof the Upper House became equals - 'peers' - of different ranks: Duke, Marquise, Earl,

Viscountand Baron.45

42 WhiteA., 'The Making of the English Constitution 449-1485,' G.P. Putnam's Sons, London (1908).

43 Supra, note 34.

4. Ibid.

45 Ibid.
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During the 1ih Century civil war, the Bishops were excluded from the Upper House and re-

included in 1661. The 1689 Bill of Rights established the authority of the House of Commons

over the Monarch. The Unification of England and Scotland in 1707 created the first Parliament

of the United Kingdom. In 1832, the seats of commons were redistributed according to

population.

2.1.3 Types of Legislatures

Legislatures may be classified according to whether they are unicameral, bicameral or

multilateral. They may also be classified as presidential or parliamentary legislatures according

to the model of separation of powers between the Executive and the Legislature. Legislatures

have been classified on the basis of their level of independence and the extent to which they

exercisepower relative to the Executive.46 It is this last classification that we will dwell on given

that our study revolves around the effectiveness of a parliamentary function. This model

classifies legislatures as rubber-stamp legislatures, arena legislatures, transformative and

emerginglegislatures.

2.1.3.1 Rubber-stamp Legislatures

Rubber-stamp Iegislatures'f are those which simply endorse decisions made elsewhere in the

politicalsystem, usually by parties and, or the Executive branch of Government. They are often

46 BertA. R., 'The Performance of Presidents and Prime Ministers and of Presidential and
ParliamentarySystems,' in von Mettenheim (ed.), Presidential Institutions and Democratic Politics: Comparing
Regionaland National Contexts, Johns Hopkins University Press (1997), pp. 45-64.

41 MartinL. W. & Vanberg G. S., 'More than a Rubberstamp: Parliaments, Coalition Governments, and Legislative
Scrutiny,'Paper presented at the annual meeting of the The Midwest Political Science Association, Palmer House
Hilton,Chicago, Illinois www.allacademic.com/meta/p84174_index.htmlat (Accessed on 15th April, 2010).
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associated with communist or totalitarian nations, where decisions are made by a leader or

vanguard party and the Legislature is expected to simply endorse these decisions.

Because demands on them are few, rubber stamp legislatures need little internal structure or

expert staff. The Duma48 of the former Soviet Union and the Mexican Congress during the

decades of Partido Revolutionary Institucional (PRI)49 dominance could be considered rubber

stamp legislatures. 50 'Rubber-stamp' generally connotes non-democratic, but it could also

describe components of the election process such as the US Electoral College, whose delegates

are expected to vote according to the dictates of those who sent them, and not according to

personalopinion. Rubber-stamp legislatures neither communicate extensively with citizens, nor

possess great quantities of information. They, therefore, do not hold public hearings, amend laws

nor initiate budgetary process. Their resource requirements are few and they are generally the

leastexpensive legislatures to operate.

2.1.3.2 Arena Legislatures

Arena legislatures are more powerful than rubber stamp-legislatures, and are places of real

discussion,speech, and debate. Policy initiates still come from outside the legislature, generally

48 Russianname for a representative body, particularly applied to the Imperial Duma established as a result of the
RussianRevolution of 1905. See Kunov A. & Shakin D., 'The Third Russian Duma: Coalitions versus Cleavages,'
Paperpresented at the annual meeting of the American Political Science Association, Marriott Wardman Park, Omni
Shoreham,Washington Hilton, Washington DC (I st September, 2005)
(www.allacademic.com/meta/p84174_index.html at (Accessed on 15th April, 20 I0).

49 Banerjee Y., 'The PRl in Mexico: Peasant Rebellions, Lordly Remnants, and a Bourgeois Revolution,' Paper
presentedat the annual meeting of the Midwest Political Science Association 67th Annual National Conference, The
PalmerHouse Hilton, Chicago, IL, Apr 02,2009.

so Supra, note 34.
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from executives or political parties. In arena legislatures, differences in society are articulated

andGovernment actions and plans are evaluated from different perspectives, but they tend not to

initiateor dramatically reshape policy proposals.l'

In these legislatures information needs are greater than those of rubber-stamp legislatures: they

needsufficient internal capacity to organize debate, a committee system adequate for channeling

the business of the house, and capacity to analyze proposals in order to comment on them

critically,and to make some technical amendrnents.Y The British House of Commons might be

consideredan arena legislature. 53

2.1.3.3 Transformative Legislatures

Transformative legislatures not only represent diverse societal interests, but also shape budgets

andpolicies. They amend legislation and budgets received from the Executive branch, initiate

theirown policy proposals, reach out to citizens, and conduct public hearings. Transformative

legislatures can be likened to a thermostat. As thermostats change the room temperature by

activating heat or air conditioning, trans formative legislatures change policies and budgets

proposed by Government, and even initiate policies of their own. Not surprisingly,

transformative legislatures are the most expensive to operate. They have highly complex internal

structures(including strong committee systems) and great information needs, and depend heavily

IIJohnsonJ.K & Nakamura R.T., A Concept Paper on Legislatures and Good Governance, UNDP Paper, New York
(1999) http://siteresources.worldbank.org/PSGLP/Resources/conflictunit3 (Accessed on 15th February, 2010).

l2lbid.

l3 JohnR. H., Legislative Institutionalization with Illustrations from the British House of Commons, American
Journalof Political Science, Vol. 32, No.3 (August, 1988), pp. 681-712.
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on highly trained professional staff. The US Congress IS probably the best example of a

£ . 1 . 1 54trans ormative egis ature.

2.1.3.4 Emerging Legislatures

Emerging legislatures are in the process of change from one type to another. 55 Worldwide,

several legislatures are attempting to exercise greater influence over Government policies and

carry out their oversight responsibilities more effectively, and could be classified as emerging

legislatures. Expanding their powers usually requires major legislative changes, among them

amendingrules and procedures, building stronger committees, expanding professional staff and

developing improved information systems. Mexico's Congress is an emerging legislature and

Kenya'sParliament exhibits similar tendencies. 56

In recent years both Mexico and Uganda established professional budget offices, helping those

Parliamentsto playa more assertive role in the budget process. All three legislatures expanded

professional staff, and Kenya and Uganda's have made their administration independent of the

Executive.Kenya and Uganda staff members are no longer civil servants; they serve at the

commandof Parliament's leadership. The Parliaments also now set their own budgets.Y

54 Supra, note 34.

55 Supra, note 51.

56Kenya's parliament can be considered as an emerging legislature in that over the last few years it has been able to
exercise greater influence over the executive and this can be seen in the constitutional amendments as a result of
IPPG, enactment of Parliamentary Service Act No.1 0 of2000, CDF Act, among others.

51Barkan 1., 'Emerging Legislatures in Emerging Democracies: The African Experience,' Paper presented at the
annual meeting of the American Political Science Association, Philadelphia Marriott Hotel, Philadelphia, 27th

August, 2003 Available at http://www.allacademic.com/meta/p64707_index.htmIAccessed on 17th August, 20 IO.
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Emerging legislatures are under significant stress, as Parliament's managers and staff struggle to

meet the growing demands. Staff and resources that were sufficient for a less assertive legislature

are no longer adequate. Emerging legislatures need more professional staff, better information

systems, additional office space, and other capacities to help them carry out their representation,

lawmaking, and oversight roles more effectively. MPs demand more of parliamentary staff

members,who must respond more quickly, work faster, and do more than they have in the past.

The balance of political power in any political system ebbs and flows, with the Legislature at

times gaining, and at other times losing power relative to the Executive. In balanced

Governments, the branches act as checks on one another so that no branch becomes overly

powerfulrelative to the others.

In developing - and frequently in developed - countries, Legislatures tend to be weak cousins of

the Executive, lacking sufficient powers and resources to function as an effective check on the

Executive.58 An overly assertive Legislature is much less common, but, as Legislatures grow in

strength,we should pay heed to James Madison's warning in Federalist Paper Number 48.

Madisonwarns of the dangers of:

'legislative usurpations, which, by assembling all power in the same hands, must lead to the
sametyranny as is threatened by Executive usurpations. Checks and balances in democracies
are meant to keep any branch of the Government from gaining too much power and this can
includeParliaments. ,59

58Supra, note 51.

59 Seethe whole paper at www.bu.edu/law/central/jdJorganizations/joumals/ .../MAGGS (Accessed on 20th March,
2010).
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2.2 Public Accounts Committee (PAC) and Public Investment Committee

(PIC)

Themodem Parliament exercises its oversight responsibility through parliamentary committees.

The most common financial oversight committee among the Westminster Legislatures is PAC.

Kenya has both PIC and PAC. The concept of parliamentary oversight is nearly as old as

legislative power of the pursei" Parliamentary committees assist the house by advising on

decisions to be made in the chamber or by the Government. 6\ Parliamentary oversight

committeeshave been lauded to be key to the oversight functions of a Westminster Parliament. 62

Theprinciple behind legislative oversight of executive activity is to ensure that public policy is

administered in accordance with the legislative intent. 63 According to this principle, the

legislativefunction does not cease with the passage of a bill. It is, therefore, only by monitoring

the implementation process that members of the Legislature uncover any defects and act to

correctmisinterpretation or maladministration. In this sense the concept of oversight exists as an

essentialcorollary to the law making process."

60 A concept developed over years to mean that the legislature allocates public resources and supervises how they
areused.

61 UlrichM., Case Study on the Performance of PAC: A Review of the Canadian PAC, 37th parliament in
Stapenhurst'sThe Role of Parliament in Curbing Corruption, Washington DC, World Bank Institute (2006), p.94.

62 Dye K. & Stapenhurst R., 'Pillars of Integrity: Importance of Supreme Audit Institutions in Curbing Corruption,'
Washington,D.C, World Bank Institute (1998), p.103.

6, CPA, Parliamentary Oversight of Finance and the Budgetary Process. London CPA (200 I), p.1.

64 Ibid.
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Even as far back as the 14th Century, the English Parliament had some power over the purse,

whenit was ruled that no taxes could be raised from citizens without parliamentary consent, and

commissioners were appointed to audit tax collectors.f The importance of legislative oversight

as a tool in monitoring Government activities was underscored when Woodrow Wilson,

Presidentof the United States of America wrote in 1885:

'There is some scandal and discomfort, but infinite advantage, in having every affair of
administration subjected to the test of constant examination on the part of the assembly
which represents the nation ... Quite as important as legislation is the vigilance of
administration.' 66

Inmost countries, the budgetary role of the Legislature is both ex ante (approval of the budget

and/orchange) and ex post (oversightj.f

PACshave a key role to play in public sector accountability, with such committees ensuring the

appropriateuse by Government of public moneys, and as such, have been described as one of the

most important of all parliamentary committees.f The PAC helps Parliament hold the

Government to account for its use of public funds and resources by examining the public

accounts.

Theevolution of legislative power of the purse dates back to medieval times, when knights and

burgessesin England were summoned to confirm the assent of local communities to the raising

65 StapenhurstR., The Legislature and the Budget, Washington: World Bank Institute (2004).
(http://papers.ssm.com). Accessed on 12thMarch, 2010.

66 WoodrowWilson quoted in EGPA Study Group on Legislative Oversight (Glasgow Caledonian
University,Glasgow [UK], 2000: 1)

67 WehnerJ., Backfrom the Sidelines? Redefining the Contribution of Legislatures to the Budget Cycle.
Washington:World Bank Institute (2004). http://siteresources.worldbank.org Accessed on 12thMarch, 2010.

68 McGeeD.G., The Overseers: Public Accounts Committees and Public Spending, London: Pluto Press (2002).
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of additional taxes.69 By early 14th century, the English Parliament had begun to use its

legislativepower of the purse to condition funds collected by the monarch as a result of public

petitionspresented to Parliament. 70 This process was confirmed in 1341, when King Edward III

agreedthat citizens should not be 'charged nor grieved to make common aid or to sustain charge'

withoutthe assent of Parliament. 71

Duringthis period, the English Parliament began to take an interest in how money was collected,

as well as spent. As early as 1340, commissioners were appointed by Parliament to audit the

accountsof tax collectors and where public officials were found to have been deficient, the

Houseof Commons would impeach the officials and the House of Lords would try the case.

Parliament's power of the purse evolved gradually, and was particularly strengthened during the

16thcentury when Tudor monarchs needed parliamentary support and its voting of funds in their

various political and religious battles. King Henry VIII, for example, accorded Parliament

enhancedstatus in policymaking, in return for support with his battles with Rome.72

Inthe United Kingdom (UK), it is good to note that Parliament had for several centuries been

responsiblefor raising revenue and authorizing expenditure (the English Civil War had been

foughtlargely on this issue) but their control and scrutiny of public spending was weak. It was

69 Therewas, however, no suggestion that they had the power to refuse such assent. See Stapenhurst R., The
Legislatureand the Budget, Washington: World Bank Institute (2004). (http://papers.ssm.com).

70 From such petitions evolved statutes, which required the assent of Parliament and the King, which were
distinguishablefrom ordinances, which were the product solely of the King - thus marking the beginning of the
transferof power from the King to Pari iament for the development of Statute law?

71 Supra, note 65.

72 Ibid.
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notuntil the 1860s that the first major steps were taken towards proper financial accountability to

Parliamentby Ewart Gladstone.73He initiated the Exchequer and Audit Departments Act of 1866

whichestablished a cycle of accountability for public funds in which The House of Commons

authorizedexpenditure, the Comptroller and Auditor General controlled the issue of funds, and

accountswere produced by departments and audited by the Comptroller and Auditor General.

Theresults of the investigations were considered by a dedicated parliamentary committee, the

Committeeof Public Accounts (PAC).

Sincethat time, the 'power of the purse' function has been played by Legislatures around the

worldas a means to expand their democratic leverage on behalf of citizens. There is great

variation, however, in the nature and effect of legislative engagement. Some Legislatures

effectivelywrite the budget; others tend to approve Executive budget proposals without changes.

In someLegislatures, most of the debate on the budget takes place on the floor of the house (in

the plenary) while in others the emphasis is on review in the relevant committee. Some

Legislaturesalso fragment scrutiny of the budget across several committees while others have

establisheda pre-eminent budget (or finance) committee that oversees the process. Ultimately,

however,the final vote of approval on 'the budget act' takes place in the chamber. 74

73 Championof reform, William Ewart Gladstone initiated major reforms of public finance and Parliamentary
accountability.His 1866 Exchequer and Audit Departments Act required all departments, for the first time, to
produceannual accounts, known as appropriation accounts. The Act also established the position of Comptroller and
AuditorGeneral and an Exchequer and Audit Department to provide supporting staff from within the civil service.
TheC&AGwas given two main functions; to authorize the issue of public money to government from the Bank of
England,having satisfied himself that this was within the limits Parliament had voted, and to audit the accounts of
allGovernment departments and report to Parliament accordingly. Gladstone also created the Public Accounts
Committee.

74 Wehner1. & Barkan 1. L., Emerging Legislatures in Emergining African Democracies, unpublished World Bank
report(2003).
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3.3 Supreme Audit Institutions

SupremeAudit Institutions (SAIs) are national-level watchdog agencies responsible for the audit

of Government revenue and, expenditure and by scrutinizing public financial management and

reportingthey provide assurance that resources are used as directed by national Govemments.f

SAlsare not specialized anticorruption agencies: on the whole they are not expressly charged

withdetecting or investigating corrupt activity. 76

The international umbrella association for SAIs is the International Organisation of Supreme

AuditInstitutions (INTOPAI).

Thereare three main models of SAIs:

1. The Westminster model
2. The Judicial or Napoleonic model
3. The Board or Collegiate model

TheWestminster model, also known as the Anglo-Saxon or Parliamentary model, used in the

UnitedKingdom and most Commonwealth countries, some European countries, and Latin

Americancountries such as Peru and Chile. Key features include a National Audit Office headed

by an independent Auditor General or equivalent, which submits audit reports to a committee of

Parliament(often the Public Accounts Committee). 77

7l Supra, note 62

76 MagnusB., Supreme Audit Institutions - Their Roles in Combating Corruption and Providing Auditing and
AccountingStandards and Guidelines in http://www. IOiacc.org/download/workshops/cs05c.pdf). (Accessed on 13th

April,2010).

770 partment for International Development: Characteristics of different external audit systems,
PolicyDivision Info series, PD, (2004) Info 21.[http://www.dfid.gov.uk/aboutdfid/organisation/pfma/pfma-
externalaudit-briefing.pdf] (Accessed on 13th April, 2010).
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TheJudicial or Napoleonic model used by France, Turkey, francophone countries in Africa and

Asiaand several Latin American countries including Brazil and Colombia. Here the SAI, often a

Courtof Accounts or Cour des Comptes forms part of the judicial system and forms judgments

onthe use of public funds by Government officials.78

TheBoard or Collegiate model used by many Asian countries including Indonesia, Japan and the

Republicof Korea, and some European countries, including Germany and the Netherlands. This

approachhas similarities to the Westminster model, except an audit board or boards produces

auditreports and submits these to Parliament. 79

Each model has potential implications for the work of SAIs. In the Westminster model

substantialpower is concentrated in the position of the Auditor General, and the ability of the

SAIto challenge corruption may depend on the authority commanded by this position and the

extentto which the Auditor General is independent from other national institutions.8o In Nigeria,

forexample, the Office of the Auditor General (OAG) is funded by the federal Government and

OAGstaff are civil servants, effectively making them subject to the control of the Executive.81

In the Napoleonic model Government officials are often held personally liable for the funds

whichthey dispense in their professional capacity in cases where illegal payments have been

78La Porta et aI., Law and Finance. Journal of Political Economy (2004), Vol. 106: 1113-1155.

79 Characteristics of different external audit systems
(http://www.train4dev.net/tileadmin/Resources/General_ Documents/Characteristics _oC Different_PAis _PFM.pdt)
(Accessedon 13th April, 2010)

&0 FreyB.S., Supreme Auditing Institutions: A Politico -Economic Analysis. European Journal of Law and
Economics(2004), Vol. 1 (1): 169-76.

IITransparency International's Nigeria National Integrity System Report 2004
http://www.transparency.org/content/download/1685/84 94/tile/nigeria.pdt). (Accessed on 13th April, 20 I0)
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made.This bestows responsibility for the proper use of funds with individual officers and acts as

apotential deterrent to corrupt practice.V

Inthe board model, there is scope for some variation in audit approaches across audit boards and

their members, a diversity which may help SAIs challenge corruption where it has become

normalizedor institutionalized. 83

A state's Auditor General is usually the head of SA!. In the United States the Auditor General

overseesthe Government Accountability Office (GAO). A similar situation exists in India, where

the Comptroller and Auditor General directs the Indian Audit and Accounts Department.

Similarly,in the UK, the Comptroller and Auditor General heads the National Accounting Office

(NAO).84

In the United States SAI system, a close cousin to the Westminster model, the Comptroller

Generalis the head of the General Accounting Office (GAO), which was created by the Budget

andAccounting Act of io" June 1921. The Comptroller General is appointed by the president on

the advice of the Senate for a fifteen-year term and is subject to removal only by a joint

resolutionof Congress for a specified cause or by impeachment. The Comptroller General directs

anindependent agency in the legislative branch that was formed to assist Congress in providing

82 Lorenz8., Supreme Audit Institutions: Supremely Superfluous? A Cross Country Assessment March 2007,
WorkingPaper No. 3/2007 to be found at www.icer.itldocs/wp2007/ICERwp03-07.pdf(Accessed on 13th April,
2010)

83 Jbid.

B4 IndiaComptroller and Auditor General, 'Organization of the Indian Audit and Accounts Department,' available at
rtp://cag.nic.in/html/aboutusorganization.htm (last accessed 10th April, 2010), also see Government Accountability

Office:The Background of the Gao,' at www.gao.gov/docsearch/thebackgroundofthegao.html(Accessed on 10th
pril,2010).
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legislative control over the receipt, disbursement and application of public funds through a post-

auditfunction.85

The1921 law vested the GAO with all of the powers of the six auditors and the comptroller of

theTreasury, as set forth in the Dockery Act of 1894 and in other statutes extending back to the

originalTreasury Act of 1789. The law also broadened the Government's audit activities and

establishednew responsibilities for reporting to Congress. Although the GAO continues to audit

Government financial records, it now also evaluates the overall efficiency of Government

programsand aids Congress in its legislative oversight duties.t"

In theUnited Kingdom, the National Audit Office has existed in its present form since 1983. The

earliestsurviving mention of a public official charged with auditing Government expenditure is a

referenceto the Auditor of the Exchequer in 1314. The Auditors of the Imprest were established

underQueen Elizabeth I in 1559 with formal responsibility for auditing Exchequer payments.

Thissystem gradually lapsed and in 1780, Commissioners for Auditing the Public Accounts

were appointed by statute. From 1834, the Commissioners worked in tandem with the

Comptrollerof the Exchequer, who was charged with controlling the issue of funds to the

Government.87

85 MansfieldH.c., The Comptroller General: A Study in the Law and Practice of Financial Administration, New
Haven,Conn.: Yale University Press (1939).

~rask R. R., Defender of the Public Interest: The General Accounting Office, 1921-1966. Washington, D.C.: U.S.
GeneralAccounting Office (1996).

17 www.nao.org.uk/about_us/history_of_the_nao.aspx. (Accessed on 13th April, 2010)
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Major steps towards proper financial accountability to Parliament, however, can be traced to

Gladstone's reforms which, among other things, established the 1866 Exchequer and Audit

Departments Act which required all departments to produce annual accounts known as

appropriation accounts. The Act also established the position of Comptroller and Auditor

General(CAG) and an Exchequer and Audit Department (EAD) to provide supporting staff from

withinthe civil service with the CAG being bestowed with the function of authorizing the issue

ofpublic money to Government from the Bank of England, having satisfied himself that this was

within the limits Parliament had voted. The Act also bestowed on the CAG the function of

auditingthe accounts of all Government departments and reporting to Parliament.

3.4 Evolution of the Kenyan Parliament

'History is important because the law was one of the major tools used by the colonial
power to establish its presence, ... The law at independence, therefore, is the baseline
from which all independent African states have started, and to ignore that baseline and its
development is to tell less than half the story.

[T] he political context is important because in many African states, particularly those
whose systems of public law are derived from England, the operations of many of the
institutions of the state, such as Government, Legislatures, Courts and Public
Corporations, can only be understood if it is appreciated that the reality is that key
interpretations of the law are given by politicians, or within a political rather than a legal
framework .... ,88

Thoughit is beyond the scope of this study to analyze the effectiveness of the oversight role of

Parliamentfor period earlier than the tenure of 9th Parliament, a trace of the history and evolution

IS SeePreface to Ghai, Y.P. & McAuslan, J.P., Public Law and Political Change in Kenya; a Study of the Legal
Frameworkof Government from Colonial Times to the Present, Nairobi: Oxford University Press (1970).
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of Parliament will equip the study by indicating the type, purpose and power vis-a-vis the

Executive, the Kenyan Parliament has had over the years. In order to analyse the effectiveness of

KenyanParliament, it is necessary to trace its historical origin and how it has evolved over time.

Theeffectiveness of the 9th Parliaments' oversight is best assessed as a logical consequence of

thepolitical, social, economic and legal history of Kenya.

3.4.1 The Protectorate - 1895-1920

Thegovernance structure of Kenya as a political entity began with the region's inclusion in the

British sphere of influence in 1888 following the signing of the Anglo-German treaty and the

subsequent establishment of a British protectorate and colony. It must be noted that initially,

Britainwas reluctant to take active responsibility for the region of East Africa and instead it

assignedit to a commercial company (Imperial British East Africa Company: 1888-1895) with

theright to administer and develop the territory. 89

OgingaOdinga comments that:

'In the scramble for Africa that started in the seventies of the last century, Britain and
Germany parceled out shares of territories they coveted and handed them over, in the
initial stages, to chartered companies. This was to be a cheap and easy way of holding
territories against outsiders' 90

TheKenyan Parliament's origin can be traced back some ninety years ago. Before its setting up

by local legislation, the Kenyan Parliament was promulgated through Royal Instructions from

Ibid, p. 9.

900dinga0., Not Yet Uhuru, Nairobi: East African Educational Publishers (1967).
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Britain commonly termed as Orders-in-Council. These Royal Instructions were implemented in

theperiod between 1885 to 1890 by Sir A.H. Hardinge" who served both as the agent of His

Majesty in the Kenyan protectorate and Consular-General in Zanzibar.

In 1903, white settlers, who on encouragement by Sir Elliot92 (the first independent

Commissioner and Consular-General for East Africa Protectorate) had come to farm, formed a

loosepolitical-cum-welfare group, the Colonists Association which, though not a political party,

had similar attributes, thereby giving it qualifications to be precursor of political parties in

Kenya. It was formed as a result of the influence of the ancient liberties existing in Britain, for

example 'no taxation without representation. ,93

In April 1905, the administration of East Africa Protectorate was transferred from the British

ForeignOffice to the Colonial Office94 (the transfer did not affect the constitutional status of the

territory; it continued as a protectorate). In mid 1905, the Colonists Association remitted a

petitionto the Secretary of State for the Colonies, demanding representation in the administration

ofKenya. The response of the British Government was signified in a 1905 East Africa Order-in-

Councilwhich set up among others an Executive Council to be chaired by the Governor to assist

in the administration of Kenya and making a provision for the setting up of a Legislative

Council.95

91 Supra, note 88, p. 14

92 Ibid,p. 42

93 See The Magna Carta at http://www.archives.gov/exhibits/featured_documents/magna_carta/Iegacy.htmllast
accessed on 5th April 2010.

94 Supra, note 88, p. 42.

95www.parliament.go.ke (Accessed on 4th October 2009)
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Ghaicommented on the 1905 East Africa Order-in-Council that as being significant in that: 'It

marksthe first move away from the autocratic rule of the Governor. It is the beginning of a kind

of'separation of powers'i"

The said Order-in-Council set in motion the separation of powers between the office of the

Governorand the Legislature, which was set to be formed.

Inearly 1907, the Governor and the Central Government machinery moved from Mombasa to

Nairobi.The Executive Council, legislated until mid-August, 1907 when the legislative function

wastransferred to the Legislative Council to implement the provisions of the 1905 East Africa

Order-in-Council and separate the executive function from the legislative function under one

body.The Legislative Council's first recorded sitting was held on August 17, 1907. It was

composed of seven Members, chaired by a Governor, Sir James Hayes Sadler. The seven

memberswere four ex-officio (two nominated unofficial) and three officials. All nominations to

theall whites Legislative Council were made by the Governor. 97

Amongthe first business transacted by the Legislative Council in that first meeting, were two

bills.The first bill was for the abolition of legal status for slaves and slavery throughout the East

AfricaProtectorate. This bill was passed by the Council. However, the second bill for regulation

ofthe sale of intoxicating liquors in the East Africa Protectorate was not passed; it was instead

committedto a committee of the Council98 composed of town officials and two unofficial.99

'i6Supra, note 88, p. 144.

97 Supra, note 95.

91 First recorded Formation of Select Committees by the Legislature.

99lbid.
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KihoroWanyiri comments about the colonial Legislature that:

'(It) was inaugurated under the pressures of the European capitalist settlers in Kenya.
They sought to get their interests directly reflected in the socio-economic policies of the
state and political power dispensation which held oversight over the model of
accumulation of which they were a principal component in Kenya. Their representations
became a key component of the Legislature - whose duty was to debate and provide
oversight over Government policy, adopt 'regulatory' budgets and make legislation for
Kenya within the framework of the colonial mandate as defined by his/her majesty's
Government in the United Kingdom.' 100

With the cessation of hostilities In the First World War, steps were taken by which the

Legislative Council enacted the 1919 Legislative Council Elections Ordinance?', which

rovidedfor the election of eleven Europeans. The East Africa Protectorate was accordingly split

intoeleven constituencies. 102

hefirst elections were accordingly held in 1920, after which consideration for the provision of

similartreatment to other races was initiated and in the same year, the Kenya (Annexation)

Order-in-Council of 1920 was enacted and it changed the status of Kenya from an East Africa

rotectorateto Colony. 103

3.4.2 Kenya Colony - 1920-1963

ihoroW., Politics and Parliamentarians in Kenya 1944-2007, Centre for Multiparty Democracy CMD-Kenya,
2007), p. 21.

INo. 22 of 1919.

2Supra, note 95.

3 Supra, note 88.
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In 1924, the Legislative Council (Amendment) Ordinance of 1924104 made provision for the

electionof five Indians to represent the Indian community and one Arab to represent the Arab

community. The election for the Indian and Arab Members was to be by electorates of their

communities.i'" In the same year a provision was made for nomination of a clergy man to

representAfrican interests'l" on the Council with further provisions being made to introduce

'NativeCouncils' 107 pursuant to provisions of the Local Native Council Ordinance of 1924. Due

tothe dislike by the Indians for a separate voters roll, their election was delayed until 1934. The

electedIndian Members took seats in the Council in April, 1934 and at the same time a further

provisionwas made for nomination of one more clergyman to represent African interests and one

moreArab to join the elected Arab Member. 108 Thus, the Legislative Council was composed of

bothelected and nominated Europeans, Indians and Arabs. The African interests continued to be

lookedafter by the clergymen until 1944.

In 1944 the direct representation of African interests on the Council by an African begun by the

Government nominating Mr. Eliud Wambu Mathul09 who served continuously until March,

1957,when he lost in the first election of African Members to the Council. Following the

I04No. 1 of 1924.

IOlSupra, note 95.

106 FrostR., Race Against Time: Human Relations and Politics in Kenya Before Independence, London: Rex
Collings(1978), p. 17.

107 Theywere established to give voice to African concerns. For an extensive discussion on Local Native Councils
(LNC) See Local government and the return to rnulti-partyism in Kenya by Southall et al to be found at
www.accessrnylibrary.com/article-I G I-I 898 I396/10cal-governrnent-and-return.htrnl. Accessed on 10th April, 2010.

108 SectionXV, Royal Instructions, 29 March 1934, Government Notice 256/1934.

109 RossW., Kenya From Within: A Short Political History, London: Cass (1968), p. 468. Nomination of Mr. Mathu
had beenoccasioned by the retirement of Rev. J.W. Arthur.
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nominationof Mr. Mathu, the African elites, most of whom were his contemporaries, formed the

KenyaAfrican Union (KAU) in October, 1944. The formation of KAU was ostensibly for the

purposeof giving guidance and support to Mr. Mathu, so as to ensure that his participation in the

Councilwas in the best interest of Africans. I 10

Thenumber of nominated African representatives on the Council was increased to four in 1948.

In June, 1948, the Legislative Council met with a majority of unofficial Members. Mr. James

Griffiths, then Secretary of State for the Colonies made constitutional proposals that were

translatedinto the Royal Instructions of 1951. III These Royal Instructions implemented in 1952

resultedin the increase of the number of Government Members on the Council from sixteen to

twenty-six; European elected Members from eleven to fourteen; Asian elected Members from

fiveto six and the African nominated representatives from four to six. Arabs gained one more

elected Member and a nominated representative. The overall strength of the Council still

reflectedan unofficial majority, in the proportions of twenty-six Government (Officials) against

. h ffi . 1 112twenty-erg t un-o ncia s.

In 1954 a New Constitution, the Lyttelton Constitution 113 was introduced, to replace the 1922

constitution. Under the Lyttelton Constitution, there was introduced, a Council of Ministers

which,like its predecessor the Executive Council, was appointed and chaired by the Governor.

TheCouncil of Ministers consisted of fourteen Ministers of whom six were officials from the

IIOSupra, note 95.

III Section 11, Additional Royal Instructions, 21 November 1951, Government Notice 1395/1951.

112 Ibid.

IIJAdditional Royal Instructions, 13 April 1954, Government Notice 582/1954.
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civil service, two Nominated Members and six un-officials. The six un-officials were three

Europeans, two Asians and one African (Mr. B. A. Ohanga). The composition of the Legislative

Council,remained at fifty-four members; fourteen European elected Members, six Asian elected

Members, one Arab elected Member, and six African nominated representatives, one Arab

nominatedrepresentative and eight ex-officio and eighteen Nominated Members. The last twenty

. 11E . '1 114SIXwere a uropean CIVI servants.

In 1955, following a Government survey indicating that Africans were becoming increasingly

unhappy with having their representatives chosen for them, the Government appointed a

Commission of Inquiry I 15 to look into the ways by which Africans could elect their

representatives. Arising from the recommendations of the Commission, an amendment was

madeto the Legislative Council Ordinance, 1924116 (which was now referred to as Cap 38Il7
), to

effect the election of eight African representative Members. The first election of African

representatives to the Legislative Council, in the eight electoral areas, was held in March,

1957.II8

Followingthe result of the first elections of African Members, none of the elected African

Memberswere prepared to accept office in the Government, and in order to resolve the deadlock,

theSecretary of State for the Colonies, Mr. Lennox-Boyd, came to Nairobi in November 1957.

114 Ibid.

lIS Commission of Inquiry to Enquire into Methods for the Selection of African Representatives to the Legislative
Council(Nairobi, 1955).

116 No. 1 of 1924.

III AfricanRepresentation (amendment) Ordinance of 1956.

118 Supra, note 88.
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Heheld consultations on this matter with various groups and soon it became apparent that an

agreementwas not in sight. The consequence of the deadlock was the resignation of White and

AsianMinisters from their posts in the Government so as to give the Secretary of State a free

handto resolve the constitutional stalemate. The Secretary of State finally concluded that the

constitutional arrangements of 1954 were unworkable. I 19

In 1958 a number of constitutional changes (Lennox-Boyd Constitution) were proposed by the

Secretaryof State and later enacted in a Kenya Constitution Order-in-Council.F" signed by Her

Majestyon April 03, 1958 and remained in force until 1961. The changes introduced by the

Lennox-Boyd Constitution were to the effect that the seats for the African elected Members were

increasedby six; provisions were made for twelve Specially Elected Members; the number of

nominated Members was left to the discretion of the Governor and the seats for all elected

Memberswere set at thirty-six.

By-elections were held in March, 1958, in the African electoral areas, which had been sub-

divided.The thirty-six elected seats were apportioned in the rations of fourteen Europeans,

fourteenAfricans, four non-Muslim Asians, two Muslim Asians and two Arabs. The twelve

SpeciallyElected Members were to be chosen by the Legislative Council sitting as an electoral

collegein the ratios of one third each for Africans, Europeans and Asians. The Africans were

. d h C '1 f Mi 121given a secon seat on t e ounci 0 misters.

119 Ibid.

10 Kenya(Constitution) Order in Council, 1958 (S.1. 600).

IlISupra, note 95.
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The constitutional framework introduced by the Lennox-Boyd Constitution did not please the

Africans. The Africans rejected, specifically, provisions regarding Specially Elected Members;

the additional Ministerial seat, the continued use of qualitative franchise introduced by Coutts

Commission report122 and the general policy of multi-racialism that was the main objective

underlying the Lyttelton Constitution in 1954. Following the position expressed by the elected

African representatives of the Legislative Council, in 1959, they formed a party, the Kenya

Independence Movement. 123

In 1960, the new Secretary for the Colonies, Mr. Ian Macleod, convened a full-fledged

constitutional meeting (the First Lancaster House Constitutional Conference) which was meant

tomap out the future constitutional development for Kenya.l'" The results of the conference

causedmajor changes to the Lennox-Boyd Constitution and made provision for sixty-five elected

Members(thirty-three for Africans, ten for Europeans, eight for Asians and two for Arabs) and

twelveNational Members elected by the Legislative Council sitting as an electoral college by

proportionalrepresentation resulting into four each for Africans and Europeans, two non-Muslim

Asians,one Muslim Asian and one Arab. In addition, there were three ex-officio Members and

theSpeaker. The conference also made a provision for appointment of a Council of Ministers.

TheGovernor appointed and allocated portfolios to the twelve Ministers. The Council of

Ministerscomprised four ex-officials, four Africans, three Europeans and one Asian. 125

111Reportof the Commissioner appointed to Enquire into Methods for the Selection of African Representatives to
theLegislative Council (Nairobi, 1955).

Il3Supra, note 90, p. 181.

114SeeIbid, pp. 176-84 for an account of the deliberations at the conference and the results.

12lSupra, note 95.
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Theresults of the First Lancaster House Constitution Conference on the whole fell short of the

expectations and demands of both the Africans and Europeans. The African representatives

intensified the struggle for a rightful share of power while the European representatives pressed

onwith whatever proposals that appeared to offer tangible safeguards to their interests. As much

as it did not meet the expectations of Africans representatives, it was a step in the right direction

in that a decision had been made that Kenya would progress like Tanganyika and Uganda

towardsresponsible Government under African majority. Mboya comments that:

'The five weeks of the Lancaster House Conference in January-February 1960 not only
brought about the declaration we had sought, that Kenya was to be an African country; it
also reversed the whole constitutional process,126

TheSecond Lancaster House Constitution Conference was held in February, 1962, and resulted

intoan agreement on a firm framework for a New Constitution. This conference, like the first,

was chaired by the Secretary of State for the Colonies and the agreed constitution consisted of:

1. A bicameral Legislature, elected by common adult suffrage

2. The Lower House or House of Representatives to comprise one hundred an seventeen
Members from single-member constituencies; and twelve Specially Elected Members, to
be elected by the House of Representatives sitting as an electoral college

3. The Upper House or the Senate, to comprise one Member from each of the forty-one
districts; the Senate was to have special powers with respect to bills to amend the
constitution; a strong and effective Central Government, responsible to the Central
Parliament, to be responsible for external affairs and defense, among others

4. Regional Assemblies to be established in the seven regions, to ensure the maximum
possible decentralization of the powers of Government. 127

126 MboyaT., Freedom and After, London: Andre Deutsch (1963), p. 128.
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Changes in the constitution would require a majority of seventy-five per cent of each house,

exceptthat with regard to particular changes which affect the entrenched rights of individuals,

regions, ethnic authorities or districts, the majority in the Senate would have to be ninety per

cent.

Finalconstitutional review and consultations were held in Nairobi in February 1963 at which

agreementwas reached for an Internal Self Government to assume office on June 01,1963, and

fullindependence six months later. A general election was held in the period May 18-25, 1963;

outof which the Kenya African National Union led by Jomo Kenyatta won an overall majority

againstthe Kenya Democratic Union led by Mr. Ronald Gideon Ngala and the African People's

Partyled by Mr. Paul Joseph Ngei. The interim period of Internal Self-government, did not

witnessany major constitutional changes. The constitutional provisions finalized in February, 128

1963 remained virtually the same as Kenya remained a dominion within the British

Commonwealth, with a Governor-General representing Her Majesty locally and a Government

headedby a Prime-Minister. 129

KihoroWanyiri comments that:

'Kenya at independence inherited a paradox: on the one hand, a hemorrhagic profit
driven economy, and, on the other the elements of responsible and accountable

127 Supra, note 95.

I: KenyaIndependence Act 1963 and Independence Order-in-Council 1963.

129 Ibid.
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democratic and humanist systems of governance, which the struggles of the common
peoples of Europe had wond30

MuigaiGithu in his thesis took the view that the Independence Constitution: 'In a very real sense

however,it institutionalized, entrenched and legitimized the colonial political and legal legacy

therebycreating continuity and some measure of stability' 131

Ghaitook the position that: 'More significantly, it (the Independence Constitution) provided the

parametersfor all latter discourse on the political future of the country and its people,132

3.4.3 Post-colonial Period - 1963-1969

Thecomposition of the Legislature and the framework of the Government at independence

remained in place until the first anniversary. Arising from close negotiations between the

Governmentand the opposition, all the parties represented in the house agreed to merge under

theKenya African National Union (KANU) with the voluntary dissolution of the Kenya African

Democratic Union (KADU) and the African Peoples Party (APP). This merger meant an

unanticipated de facto one party status. In 1964, the Kenyan Parliament amended the

IndependenceConstitution (the first amendment)133 to constitute the Republic and on December

12 the same year, Kenya declared herself a sovereign Republic within the Commonwealth with a

1l0Supra, note 100, p. 17.

IJI MuigaiG., Constitutional Amendments and the Constitution Amendment Process in Kenya (1964-1997), A
Study of the Politics of the Constitution, Ph.D Thesis, University of Nairobi (2001) p. 89.

Jl2 GhaiY.P., 'The Government and the Constitution in Kenya Politics,' 6 (1967), East African Law Journal, p. 74

III TheConstitution of Kenya (Amendment) Act No. 28 of 1964.
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Cabinetof eighteen Ministers. The first Vice President, Mr. Jaramogi Oginga Odinga, resigned

on April 14, 1966 and immediately formed an opposition party, the Kenya Peoples' Union

(KPU). The formation of KPU reintroduced multi-party political status in Kenya. 134

his period also marked the beginning of emasculation of Parliament by the Executive.

Following the 'turn coat rule,135 the tenure of sitting members of Parliament was terminated

ithoutreference to the electorate. The bill for the amendment of the Constitution was published

withoutdue procedure and the Standing Orders was flagrantly violated to pass the amendment in

day.136

Bythe constitutional amendment'{' of 1966, the Senate and the House of Representatives were

algamated. The amalgamation resulted into a single Chamber of the National Assembly

'omprising one hundred and fifty-eight elective constituencies and twelve specially appointed

embers,giving a total of one seventy representatives. Muigai Githu states that:

'There are a number of blatantly unconstitutional and undemocratic aspects of the
seventh amendment. First it purported to bestow offices on persons who had not been
elected to them. The former senators were declared elected members of the new National
Assembly and were assigned constituencies without any elections being held. This was
not only manifestly undemocratic but also contrary to existing electoral laws. ,138

enerallyMuigai Githu argues that under Kenyatta:

4www.pariiament.go.ke (Accessed on 4th October 2009).

5 TheConstitution of Kenya (Amendment) (No 2) Act No. 17 of 1966.

Supra, note 131, pp. 125-8.

7 ActNo. 40 of 1966.

'Supra, note 131, p. 132.
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'The constitutional amendments achieved two things. First, they completely destroyed
Majimboism or regionalism and created a strong unitary state. Second, they distorted the
balance of power between the three arms of Government by creating an all powerful
executive presidency to which the Legislature and the Judiciary were subservient. The
presidency created by the amended Constitution, both as head of state and Government, was
so powerful that it could run the country by executive decree. Parliament dwindled in
significance, becoming merely a rubber-stamp for executive orders and decisions.' 139

3.4.4 Post-colonial period - 1969-1992

o significant legal change in the structure of the National Assembly was recorded during this

eriod except for the notable de facto one party membership of the National Assembly, a status

hichchanged to de jure as a consequence of the passage of the Constitution (Amendment) Act

0.7 of 1982 which introduced section 2A to the Constitution. As a consequence of the de jure

~eparty status and the continued dominance of political space by the then ruling party KANU

e only available road to membership of the Legislature was through KANU primaries in 1988.

he 1988 general elections were preceded by the preliminary nomination process in the much

iblicized, 'mlolongo' or 'Queue voting' process and whoever garnered seventy percent-plus of

etesduring the preliminary nomination process was declared duly elected and no general

ectionwould ensue in that constituency. There were also no presidential elections (as President

oi had been re-elected unopposed). The 1988 elections were not regarded as free and fair

tcause of the absence of an independent electoral commission, interference by the Executive

d the absence of secrecy in the ballot. 140 Expulsion of members of Parliament from the only

Ibid,p. 147.

Adar K. G., 'Ethnicity and Ethnic Kings: The Enduring Dual Constraint in Kenya's Multiethnic Democratic
etoralExperiment,' Journal of the Third World Spectrum, 5 (2) (Fall 1998), pp. 71-96.
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lawfulparty (KANU) meant loss of elective seat, a fact that lead to weakening of parliamentary

oversightfunctions. 141

Followingthe Constitution (Amendment) 142 of 1986, the security of tenure of the offices of the

AttorneyGeneral and the Controller and Auditor General which had been in the Constitution

wereremoved and this altered the basic structure of the Constitution in a most significant and

far-reaching manner. Its effect was to give the Executive led by the President unfettered,

uncontrolledand unquestioned authority over all institutions of the State as he could hire and fire

alloffice holders at whim, the President enjoyed absolute power.

AdarKorwa while commenting generally about President Moi's reign, said that:

'To ensure his grip on power, Moi systematically usurped the functions of the other
institutions of governance to the extent that the principle of the separation of powers was
rendered ineffectuaL.. Members of Parliament, and by extension their constituents,
surrendered their constitutional rights to the presidency. Parliamentary supremacy
became subordinated to the presidency and the ruling KANU party.' 143

Onthe same matter Gathii had this to say: 'The Executive determined its calendar and agenda so

muchso that the president could prorogue or dissolve Parliament at any time at his discretion.' 144

KihoroWanyiri took the position that:

141 WidnerJ., 'Two Leadership Styles and Patterns of Political Liberalization,' African Studies Review, 37(1) (April
2004),pp.151-174.

142 AetNo. 14 of 1986.

143 AdarK.G & Isaac M. M., Human Rights Abuse in Kenya under Daniel Arap Moi 1978-2001. African Studies
Quarterly(2001) 5(1): 1. [online] URL: http://web.africa.ufl.edu/asq/v5/v5ilal.htm. (Accessed on 4thApril, 2010).

144 GathiiJ., 'Kenya's Legislative Culture and the Evolution of the Kenya Constitution' in Vyas, Kibwana, Owiti &
Wanjala(eds.) Law and Development in the Third World (Nairobi: University of Nairobi Press, 1994), p.74.
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'It imposed detention without trial, proscription and criminalization of alternative ideas
for democratic governance and development, and delimited debate in the National
Assembly having abolished the Senate which had acted as a governance safety net; and
used a sectional Attorney General to intimidate the Judiciary and the press into
demeaning self-censorship ...The National Assembly ceased to be the engine for
responsible and accountable governance in Kenya, while those forces which sought its
autonomy and sovereignty got marginalized either through detentions without trial,
selective political prosecutions, general intimidation, and assassinations.' 145

Itis also during this period that the Saitoti Committee146 was formed to look into the grievances

raisedby the public as to the constitutional term of the President, multiparty democracy and the

repealof the single party constitutional provisions, the restoration of tenure of judges, Attorney-

General,Auditor and Controller-General, as well as members of the public service commission,

national constitutional convention, separation of party and Government and national

referendum,147 among others.

In1990, the tenure of constitutional office holders was restored. 148 Frank Holmequist comments

that:

'Perhaps what is most significant in this amendment is that it represents the first piece of
credible evidence that the Kenya Government was beginning to listen to both domestic
and international criticism and, in particular, was beginning to respond to the view of the

14lSupra, note 100, p. 22.

146Supra, note 131, p. 165.

147 Republicof Kenya, Report of the KANU Review Committee, pp. 10-16.

148 TheConstitution of Kenya (Amendment) Act No.2 of 1990.
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donor community. This amendment was, therefore, effected at a time when serious
demands of transparency and accountability were being made on the Government.' 149

3.4.5 Post-colonial Period - 1992-1997

Followingthe repeal of Section 2A 150 the political system of Kenya returned from a de jure one

partystate to a multiparty state. Subsequently, the ih Parliament whose election was on

December29, 1992 was composed of MPs from different political parties and was, therefore, a

multi-partyParliament. The International Commission of Jurists in a report had stated of the

1992 elections that:

'Unfortunately the 1992 elections were grossly distorted and clearly failed to pass the
freedom and fairness test. The structural environment, which was still largely based on
the one-party system (Apart from the repeal of section 2A of the Constitution no
comprehensive review of the Constitution was undertaken), along with the numerous
restrictions operating in favor of the ruling party, made the elections farcical.' 151

Thehouse witnessed varIOUS shifts in political alliances as some Members of Parliament

defectedfrom the parties that sponsored them to KANU; Party of Independent Candidates of

Kenya(PICK) ceased to be a parliamentary party following the nullification by an Election

PetitionCourt of the election of the sole PICK Member of Parliament. The foregoing, coupled

withthe defection of a Kenya National Congress (KNC) Member to KANU and other defections,

149 HolmequistF. & Ford M., 'Kenyan Politics: Towards a Second Transition?' Africa Today Volume 45 Number 2
(1998), p. 46.

150 TheConstitution of Kenya (Amendment) Act No. 12 of 1991.

ISllCJ,Kenya Elections, 1997: Free And Fair? (1997), p. 8.
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a total of fourteen (14) by-elections were occasioned. The most notable effect of the defections

andby-elections was a change in the leadership of the Official Opposition Party from FORD-

Asilito FORD-Kenya.

Duringthe same period, a review of the Standing Orders was undertaken resulting in various

amendments. Four new standing orders were created, ten were modified, and one deleted. 152 The

changes in the Standing Orders established, inter alia, departmental committees, and required

that these committees review legislation giving Parliament an unprecedented potential to

influencelegislation.

The1997 Budget Speech was presented to the house amidst shouts and chanting from members

of the opposition calling for political reforms. The tension that ensued was defused by the

formationof the Inter-Parties Parliamentary Group (IPPG) in August 1997. The IPPG played a

pivotalrole by staking out a middle ground.l'" The IPPG recommendations were ultimately

drafted into bills passed by the house.154 The bills introduced several measures affecting

provisionsin the Constitution, management of elections and the administration of peace, justice

andsecurity. 155 These changes allowed other political players on the political scene to participate

inmaking certain appointments. Section 33 of the Constitution was amended'j" to allow the

parliamentaryparties to nominate, in proportion to the number of elected MPs, the 12 nominated

151 'IPPGRecommendations and the Aftermath' Daily Nation, Nairobi, (16 January 1998).

153 MutungaW., Constitution Making From the Middle-Civil Society and Transition Politics in Kenya (1992-1997)
Nairobi:Sareat-Mwengo Press (1999), p. 19.

154 StatuteLaw (Repeal and Miscellaneous Amendments) Bill 1997.

1\ MuneneM., The Politics of Transition in Kenya (1995-1998) Nairobi: Quest & Insight (2001) p. 23.

156 TheConstitution of Kenya (Amendment) Act No. 10 of 1997.
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Membersof Parliament and also councilors in local authorities. The amendment also increased

thenumber of Electoral Commission of Kenya (ECK) Commissioners from 4 to 21 by an

amendmentto section 41 of the Constitution.

2.4.6 Post-colonial Period - 1997-2002

The8th Parliament's tenure was significant as it was during this period that Parliament sought to

havefinancial and technical autonomy from the Executive. It proved to be less docile and more

independentthan any of Kenya's previous Parliaments, and took several concrete measures to

establish its authority.P" It enacted the Parliamentary Service Act of 2000 following a

constitutional amendment in 1999.158 The Parliamentary Service Act 159 made provision for the

establishment of the Parliamentary Service Commission (PSC) that provides leadership and

management to the Parliamentary Service employees. Members of staff employed by the

ational Assembly were now employees of the PSC and no longer answerable to the Civil

Serviceand, therefore, the Executive. With the establishment of the PSC, both in the

Constitution and through an Act of Parliament, Parliament acquired financial and technical

autonomyfrom the Executive. This meant provision of facilities and recruitment of staff for

Membersof Parliament with the attendant benefit of enhanced capacity for research, debate,

legislationand oversight.

Peter0100 Aringo commented that:

Il7 SeeLegislative Report of the Eighth Parliament of Kenya, Calendar Year 200 I (Report from SUNY/Kenya to
USAID/Kenya).

'Constitution of Kenya (Amendment) Act NO.3 of 1999.

Il9No 10 of2000.
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'The thrust of the Parliamentary Service Commission is to work out practical policies,
programmes and projects for the implementation or actualization of the mission of
Parliament which is to; efficiently and effectively fulfill the constitutional and legitimate
mandate, roles and functions of a representative institution in responsible, accountable
and democratic governance. Within this paradigm falls the mission of the Parliamentary
Service Commission (PSC), which is; to facilitate the members of Parliament to
efficiently and effectively fulfill the constitutional function in a representative system of
Government, holding and ensuring the autonomous status of Parliament in its corporate
relationship with other arms of Government. As long as the Constitution of Kenya
subsists, even in its current form the Parliamentary Service Commission will, unless
removed by law, subsist.' 160

Despiteits achievements, it must be noted that the 8th Parliament was a hung Parliament. It was

ungin the sense that KANU, the ruling party had not attained comfortable majority to govern at

theinception of the Parliament and had to seek dalliance with National Development Party161

(NDP) in order to have a stable parliamentary majority.162 The KANU-NDP arrangement

changedthe political balance in the house by weakening the opposition whose traditional role is

to keepGovernment and the ruling party on its toes.163

KihoroWanyiri, commenting generally about the institution of Parliament from independence,

aidthat:

"Supra, note 100, p. 22.

161 Anopposition party; the third largest party in parliament

62 MuneneM., Political Coalitions And Mergers In Kenyan History.
w.commontii.org/ke/other/KECKRC/200l/23.html (Accessed on 10th April, 2010).

J Immigration and Refugee Board of Canada, Kenya: The Merger of the National Development Party (NDP) and
Ie KenyaAfrican National Union (KANU) and Whether the Situation of the Luo is Expected to Improve Given the
hangein Political Structure, 30 October 2002, KEN39902.E , available at:
ttp:llwww.unhcr.org/refworld/docid/3t7d4db923 .html [accessed 10 April 2010].
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'Parliament at independence largely reflected the diversity of the peoples, nations and the
society of Kenya. Political power then had its centre of gravity in the Parliament of Kenya.
This system of parliamentary governance is what the imperial presidency set to cripple
and/or dismantle after Kenya attained the stature of a Republic. Thereafter political power in
Kenya got relocated to the kitchen cabinet of its first imperial president, Mzee Jomo
Kenyatta, M.P. Under both Kenyatta and Moi this mutation was brutal and bloody leaving
behind a trail of assassinations and massacres.' 164

3.5 PAC and PIC in Kenya

~e first recorded formation of select committees by the Legislature can be traced to the

ommittee of the Council in 1907 to deal with a bill for regulation of the sale of intoxicating

quorsin the East Africa Protectorate.l'" The Committee was composed of town officials and

onon-officials. However, the origin of PAC can be traced back to 1948 when a Committee of

blicAccounts was set up for the examination of the accounts showing the appropriation of the

urns granted for public expenditure and for any other accounts laid before the Legislative

louncilas it deemed fit.

e Committee of Public Accounts was later included in clause 158 of part XXI of the 1954

tandingOrders. This clause provided that the committee was to 'examine the appropriation of

s granted by the council to meet the public expenditure and of such other accounts laid

forethe council as the committee may think fit.' 166

Supra, note 100, p. 22.

Supra, note 95.

StandingOrder Section 158 of part XXI of the Kenyan Parliament, 1954.
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Thetitle 'Public Accounts Committee' was used in the Standing Orders for the first time in 1967

andthe committee was charged with the same functions as that of the Committee of Public

Accountswhich was not included in the 1967 Standing Orders.

PAChas been traditionally chaired by a member of the backbench or a member of an opposition

partydepending on whether Kenya is a single or multiparty parliamentary membership. It acts on

auditedreports of the Controller and Auditor General (CAG) conducted in respect of public

fundsauthorized or not authorized by Parliament. CAG conducts annual audits of utilization of

publicfunds as appropriated or not appropriated by Parliament and causes the audit report to be

tabledbefore Parliament for onward transmission to PAC.

PIC,on the other hand, traces its origin to 1975/1976 report of PAC which recommended the

settingup of a committee when it noted that' [h]uge chunks of public money is poured each year

intothese undertakings (public investments) ... it is only prudent that the public would wish to

informed of how their money is being used.,!67

Parliamentacted on this report in 1979 by establishing a fully fledged committee known as

PublicInvestments Committee (PIC), to 'examine, in the context of the autonomy and efficiency

of public undertakings, whether the affairs of those investments are being managed in

accordancewith sound business principles and prudent commercial practices.'

167 PublicAccounts Committee Report of 1975/1976.
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3.6 CAG and Parliament in Kenya

, ... all revenues or other moneys raised or received for the purposes of the Government of
Kenya shall be paid into and form a Consolidated Fund from which no moneys shall be
withdrawn except as may be authorized by this Constitution or by an Act of Parliament
(including an Appropriation Act) or by a vote on account passed by the National
Assembly under section 101. 168 Parliament may prescribe the manner in which
withdrawals may be made from the Consolidated Fund or any other fund of the
Government of Kenya.' 169

The history of CAG can be traced to the passing of Ordinance No. 14 of 1952 which established

the position and duties of the Director of Audit. In the same year, the accounting machinery was

placed under the control of the treasury, so that both the policy (financial) and the accounting

system become coordinated in one department. Y.P Ghai records that:

'A review of all these developments (establishment of the position and duties of Director
of Audit) was undertaken by a committee, which recommended the adoption of the
British system. The recommendations were accepted and The Exchequer and Audit
Ordinance was passed in 1955. The system thus created was continued under the
constitution, which entrenched the basic principles, and the office and functions of the
Controller and Auditor-General, which had been first established under the 1955
Ordinance. ' 170

The office of the Controller and Auditor-General was, therefore, established under Section 105

of the Constitution to do the following:

1. Ensure any proposed withdrawal from the Consolidated Fund is authorized by law

168 Section99 (\) Constitution of Kenya (Revised Edition, 2001).

,09 Ibid,Section 99 (4).

11'JSupra, note 88, p. 339.
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2. Ensure all withdrawn funds from the Consolidated Fund are properly used as approved
by Parliament

3. Audit and report to Parliament on the public accounts of the Government of Kenya once
every year. 171

he CAG performs audit on the Government of Kenya, courts, commissions and the National

ssembly. The CAG has both a control and audit function. The control function has been

eakened substantially in the past by provisions in the Exchequer and Audit Act (Cap 412, Laws

fKenya) which limit it to confirmations of legality, for instance, if there is a vote and authority

f Parliament.i'' It does not require the CAG to satisfy himself that the expenditure is

sonable, for instance, in terms of cost of services.

order to assist the CAG discharge his mandate more effectively, the Public Audit Act was

ssed in 2003 and came into operation in January 2004. It was aimed at strengthening the

oependence and operational capacity of the Controller and Auditor General. 173 The Act

tablishes the Kenya National Audit Office (KNAO), which comprises the Controller and

uditor-General and his/her staff. The Act provides for annual preparation of accounts showing

ly the financial position of the Government, by the Treasury and submission to the Controller

td Auditor-General. The Controller and Auditor General in turn is mandated to audit the

counts and submit a report on the audit to the Minister. The Minister of Finance has the

sponsibility of laying the report before the National Assembly. If the Minister fails to comply

Section105 of the Constitution of Kenya (Revised Edition, 2001).

KiriraN., Function of Legislature - Public Finance / Financial Mechanisms .
.commonlii.org/ke/other/KECKRC/200 1/34.html (Accessed on 10th April, 2010).

Memorandumof the Public Audit bill 2003.
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withthis requirement, the Controller and Auditor General shall immediately present a copy of

thereport to the Speaker of the National Assembly for presentation to the National Assembly.

TheAct also establishes the Kenya National Audit Commission (KNAC) to oversee the KNAO.

It should be noted that the role of the Controller and Auditor-General is to give Parliament a

technical audit/evaluation of utilization of public funds by Government and other public

institutions.

Conclusion

Thischapter has traced the recorded origin of Parliament and explored the different types of

Parliaments and their operations. It has also discussed the Supreme Audit Institutions and

watchdogcommittees of Parliament. All this has been done in the global and Kenyan context.

Fromthe discussions it is clear that Parliaments, regardless of their functions and composition,

exerciseoversight over the Executive to varying degrees. It is also clear that due to the large size

ofParliaments in terms of membership, specialized functions such as oversight of use of public

funds,is delegated to smaller but focused committees such as PAC and PIC to conduct thorough

anddetailed inquiry before tabling the matter for debate by the plenary or the whole house.

Generally,the technical/audit reports, which form the basis of investigations by most PACs, are

preparedby a Supreme Audit Institution (CAG, in the case of Kenya), which though

autonomous,submit their reports to Parliaments.

Fromthe foregoing, it is clear that the Kenyan Parliament, PIC, PAC and CAG have their

ancestryin the Westminster Model with a little 'gene' from the presidential system associated

withthe American legal system.
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CHAPTER THREE

REVIEW OF THE 9th Parliament

.1 Overview

.1.1 Introduction

The Kenyan Parliament is, by and large, 'crafted' from the 'Westminster' model of

parliamentary practice. The notable difference between the Kenyan model and Westminster is

the fusion of the President's leadership of State and Government and the fact that he/she

exercises executive powers on both fronts in contrast to the latter, where the Monarch and the

Prime-Minister are separate (the Monarch heading the State while the Prime-Minister,

Government). The Kenyan President is directly elected to office as a President and member of

a specific geographic parliamentary constituency thereby wielding power as head of State and

Government and Member of Parliament, a position that contrasts with the Westminster model

wherethe head of State is neither directly elected to that office nor to represent a geographic

constituency. Direct elections of heads of State are a practice prevalent in a presidential system

which in its pure form, restricts the appointment of cabinet Ministers to non-Members of

Parliament. In Kenya, appointment of cabinet Ministers is done by a directly elected President,

but is restricted to Members of Parliament creating a hybrid of 'presidential model' and

'Westminster model.'
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TheWestminster system is a democratic system of Government modeled after that of the United

Kingdomsystem of Government with three independent arms of Government, the Legislature

(Parliament), Executive and Judiciary. Out of the three arms of Government under the

Westminster model, only the Legislature has authority drawn directly from the people: the

legiSlatureis supposedly constituted through a 'democratic' process of election.

r Kenya, the concept of democracy is enshrined in Section 1A of the Constitution, which states

I at 'the Republic of Kenya shall be a multiparty democratic state.' 174 Several political parties

Darticipatein an election and the party or parties whose presidential candidate garners the highest

umberof votes become(s) the ruling party or parties and constitute the Government. Kenyans

liveauthority or power to govern to the Executive by directly voting for the President and the

uthorityto legislate, to Parliament, by directly voting for members of Parliament. However, in

eepingwith the desire to avoid exemplifying the old adage that 'power corrupts and absolute

owercorrupts absolutely,' 175 Kenyans mandate the Legislature to exercise oversight role over

heExecutive. Ideally, Kenyans, like any modem society, would have preferred to directly

overn themselves. However, direct rule by citizens is not feasible in a complex and large

ocietylike Kenya. Democracy, therefore, provides a mechanism through which citizens elect

eir representatives to govern them. In a country aspiring for democracy, like Kenya, these

epresentativesare Members of Parliament who are elected to represent certain electoral regions,

rnominated to represent special interests. After electing their representatives, it is in the interest

4Constitutionof Kenya (Revised Edition, 2001).

lBaronCharles de Montesquieu, The Spirit of Laws, London: Cambridge University Press (1748).
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)f the electors that the powers they bestow upon these representatives are exercised III

ccordance with their will or consent. Prof. Louis Villoro posits that:

'In the first sense, democracy is the power of the people, where the people are the totality
of members of an association. Democracy denotes an association in which all the
members control collective decisions and their execution, only having to obey
themselves. In this form of community, there is no form of domination by a few persons
over others. If everybody holds power, nobody is subject to anybody else. Democracy is
the achievement of the freedom of everyone. It is a guiding concept, under the influence
of which politics can progressively bring society closer to the ideal, although, it can never
be claimed that the ideal has been achieved in its entirety.' 176

Democracypursues the objective of self governance. Professor Dahl contends that if democratic

theoryl77is about the notion of human dignity as beings worthy of respect because of their very

nature,adults must enjoy a large degree of autonomy, a status principally obtainable in the

modemworld by being able to share in the governance of their community. No modern country

meetsthe ideal of democracy, which is a theoretical utopia. He further reckons that, to reach the

idealrequires meeting five (5) criteria:

1. Effective Participation - Citizens must have adequate and equal opportunities to form
their preference and place questions on the public agenda and express reasons for one
outcome over the other

2. Voting Equality at the Decisive Stage - Each citizen must be assured his or her
judgments will be counted as equal in weights to the judgments of others

3. Enlightened Understanding - Citizens must enjoy ample and equal opportunities for
discovering and affirming what choice would best serve their interests

116Villoro L., Which Democracy? In Bassiouni CherifM. et al. (eds.) Democracy: Its Principles and Achievements
Geneva: Inter-Parliamentary Union (1998), p.95.

inDahlR., Democracy and its Critics, New Haven: Yale University Press (1998).
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4. Control of the Agenda- 'Demos' or people must have the opportunity to decide what
political matters actually are and what should be brought up for deliberation

5. Inclusiveness - Equality must extend to all citizens within the state; everyone has a
legitimate stake in the political process.

Hecalls politically advanced countries 'polyarchies' rather than 'democracies'. Polyarchies have

electedofficials, free and fair elections, inclusive suffrage, right to run for office, freedom of

expression,alternative information and associational autonomy.

elected Parliament is charged with two forms of accountability: its own accountability to the

citizensand the duty to make the Executive accountable to the public. 178 T he Legislature,

therefore,carries a noble role in the protection of public funds from misuse by the Executive. 179

In theElectoral Commission of Kenya vs. Attorney General & 2 others, 180 Nyamu 1. interrogated

he relationship between accountability/transparency and democracy. He argued that the

emocratic provision under section 1A of the Constitution of Kenya requires that all public

institutionsand entities (like Parliament) are accountable to the people they serve, because in a

oemocracy,they owe their power and their existence to the need to serve the people. He further

serts that Section lA of the Constitution embodies the ideals and values of a democratic

ocietyand accountability is one of the values to be inferred. It is so because it is an offspring of

18David 8., Parliament and Democracy in the Twenty-First Century; a Guide to Good Practice, Inter-Parliamentary
nion (2006).

19 The Westminster Model. Discussed at: http://www.dadalos.org/int/parteien/Grundkurs4/gb/westminster.htm

10 [2007]eKLR, available at: http://www.kenyaiaw.org/CaseSearch/case_search _one.php? (Accessed on l st August
009).
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thewider doctrine of separation of powers which in turn is the cement or the thread that joins

togetherthe three arms of Government.

Ihe doctrine of separation of powers is thought to have originated between the 1ih and is"

centuriesthrough the efforts of philosophical luminaries such as Harrington, Montesquieu and

JohnLocke.181 It evolved on the basis of the principle that liberty and the rights of the individual

werebest preserved and protected if governmental powers were distributed amongst the three

armsof Government. The ideal form of separation of power is obtainable through a presidential

ystem which is typified in the United States of America and her South American cousins.

!thoughin the Westminster model, there is separation of powers, Ministers, who are part of the

xecutive, are appointed from members of the Legislature. Thus, the Legislature is made up of

embersof the Executive (front bench) and members of the backbench. In Kenya, separation of

owers,just as it is in the Westminster model, is not absolute; the President and Ministers are

th in the Executive and in the Legislature.

Separationof powers as envisaged by the Kenyan legal and political system presupposes that the

ee arms of Government work separately and independent of each other. Separation of the

egislative,executive and judicial functions of Government among separate and independent

dieshas been justified by the need to limit the possibility of excesses by Government, since

lliesanction of all three branches is required for the making, executing, and administering of

aws.182Thedoctrine of separation of powers prevents the concentration of power in one body. In

ractice,this means each arm of Government keeps watch over the power of the others. The

IINwabuezeB., Constitutionalism in the emerging States, London: C.Hurst & Company (1973).

~Ghai,Y.P. & McAuslan, J.P., Public Law and Political Change in Kenya; a Study of the Legal Framework of
overnmentfrom Colonial Times to the Present, Nairobi: Oxford University Press (1970).
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Courtscan judge the actions of the Legislature and the Executive but cannot legislate or execute

laws.The Legislature enacts laws but cannot hand down judgments or take executive action. The

Executiveimplements the laws but cannot adjudicate or enact laws. 183

In Otieno Clifford Richard v. Republic 184 the judge elaborated, broadly, the doctrine of

separationof powers as containing the following features:

1. That the state power is vested and exercised by separate organs; it means that
each organ is independent of the other

2. That the personnel in these organs are different; however, in most cases,
Ministers who are members of the Executive are also members of Legislature

3. That the functions of these organs are different, for example, the Executive
does not have legislative powers or the Legislature executive powers and
neither of these can exercise functions of the Judiciary.

Atthe heart of the principle of separation of powers is a desire to enhance democracy, increase

accountability and efficiency, and protect the fundamental rights of citizens against abuse.185

Theseare the main benefits of the doctrine of separation of powers in a democratic society.

However,this separation is not absolute as the three arms of Government are expected to keep

checksand balances over each other and at the same time work in a complementary manner. It is

nota fixed or rigid constitutional doctrine; it is given expression in many different forms and

madesubject to checks and balances of many kinds.

ID Republicof Kenya vs. Registrar of Societies and 5 others ex parte Kenyatta and six Others (2008) 3KLR (EP).

"[2006] eKLR, available at: http://www.kenyalaw.orgiCaseSearch/case_search_one.php? (Accessed on 4th August
ID09).

~MabandlaB., Separation of Powers in Sub-Saharan Africa, Konrad Adenauer Foundation's Rule of Law
Conference,Wednesday, 8th November 2006, in Somerset West: South Africa (2006).
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Thedelicate balance of power between the three arms of Government is a challenge that all

democracies, old and young, continue to face to this day. Due to the need to work together, there

isalways encroachment by one arm of Government on the turf of another, thus defeating the

essenceof the doctrine. Critics of the Westminster model point out at the lack of actual counter-

balancesto check the executive power and the power of the head of Government. Its supporters

emphasizeits efficiency and its ability to make decisions quickly without being blocked by other

institutionalpowers.

Torealize national objectives harmoniously, it is necessary for the three branches to work

cooperativelytowards a common national agenda. Each arm should also be adequately funded

andcapacitated in terms of human resource and infrastructure to keep in check the others.

Parliament,therefore, under the doctrine of separation of power is supposed to control the purse

fromwhich Government expenditure is met without curtailing the Executive's rational spending.

Thispower is so great that Parliament, acting in the interest of its people, should be well

equipped,legally and otherwise, to oversee the usage of public funds.

3.1.2 Kenyans' Expectations of the 9th Parliament

In December 2002, Kenyans went to the polls in what proved to be the beginning of a historic

transition:the first electoral transfer of power in the country's history.i'" The shift was greeted

withan outpouring of optimism and euphoria, as the vast majority of Kenyans hoped that the

I~See Anderson D., 'Briefing: Kenya's elections 2002 - the dawning of a new era?', African Affairs, no. 102
(2003), pp. 331-342.
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NationalRainbow Coalition Party of Kenya's (NARC) promises of reform and revitalization of

theGovernment would lead them to socio-economic prosperity and democracy. 187

The9th Parliament was widely expected to playa central role in the fight against corruption and

to facilitate economic recovery after decades of misrule by Moi and KANU. 188 In addition,

NARC, which supported Kibaki, won the majority of seats in the National Assembly. These

electionsraised the prospect of a major shift in Kenyan politics. The new leadership's ambitious

eform program included tackling corruption, economic and social malfeasance as well as

undertakinginstitutional reforms designed to build and promote Kenya's democracy. 189

unnyBindra captured the NARC victory euphoria in the following words:

'On December 30, 2002, all Kenyan eyes were on Uhuru Park where the inauguration of
the new president took place. Many of us sat in the mud under an unforgiving sun,
oblivious of discomfort, transported by possibilities: the possibility that a new and noble
era had dawned in Kenya; the possibility that we could leave tribalism, plunder and
ineptitude behind us; and the possibility that our politics would now be progressive and
our development progressive. We sat united, our hopes welded together by sheer joy.' 190

rank Holmquist articulated the perception Kenya had, locally and internationally, as follows:

'The sense of a 'burden' being lifted was widely shared. People suddenly felt they were
free to think bigger and better about their future. The election revived a long-dormant
notion of a collective interest - indeed of a Kenyan national purpose. The prior regime
was inept, parts of the bureaucracy were all but paralyzed, many bureaucratic offices
were 'privatized,' corruption was routine, impunity was all but certain, poverty and crime

ThroupD.W., 'Kibaki's Triumph: The Kenyan General Election of December 2002,' Royal Institute of
temationalAffairs, Briefing Paper no. 3 (2003). www.riia.org. (Accessed on 16th July, 2010).

"Lionelc., 'Kenya post-election prospects,' In Review of African Political Economy, Vol. 30, no. 96 (2003), pp.
41·3.

Barkan0.1., 'Kenya After Moi,' Foreign Affairs, January/February 2004.

BindraS., 'NARC a problem child for its voter parents,' Sunday Nation, 28 December 2003, p. 14.
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were spreading, basic social services were eroding, the economy was barely growing ...
The election changed all this. It also unleashed a powerful optimism, even euphoria,
among Kenyans, including many supporters of the Moi regime. Overnight the global
image of Kenya was transformed from rogue to righteous ... ' 191

.enyans had every reason to be ecstatic and optimistic as the pre-poll election campaign

;volved around the issues of 'hope' and 'change.' 192 The de-ethicized elections were fought

ver the maintenance of 'status quo' versus promise of 'change'. Mwai Kibaki in his

auguration speech said:

'We want every Kenyan who is trustworthy and patriotic to decide that we will fight corruption in
all ways and that we will have no sympathy for anyone who will try to loot public property. There
will be no sacred cows under my Government. Corruption will cease to be a way of life in

193Kenya.'

hnson194 states that the business of any Parliament in the world - the reason why Parliaments

list- is to make good laws which improve the social fabrics of society and to 'watch over'

blic institutions as they fulfill their obligations to citizens. He further posited that because

liaments are in the business of legislating, they are expected to be at the forefront of obeying

d ensuring that the same legislations that they pass are complied with by all and sundry. It is

Holmquist F., 'Kenya's Post-election Euphoria - and Reality,' Current History, Vol. 102, No. 664, May 2003, p.

TheKibaki government promised; economic growth, combating corruption, improved education, and rewriting
econstitution. For more discussion on this see the National Rainbow Coalition 'Democracy and Empowerment,'
anifestofor the National Rainbow Coalition (NARC), Nairobi, November, 2002.

KibakiM., December 30th 2002 to be found at www.statehousekenya.go.ke/speeches/ .../2002301201.htm
cessedon 6th July, 2010.

Johnson1., The Role of Parliament in Government, World Bank Institute Working Papers, Series on
ntemporaryissues in parliamentary development (2005).
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against this background that we discuss the effectiveness of the oversight role of the 9th

Parliamentover the Executive's utilization of public funds.

3.2 Political and Legal Environment

[he key actors in parliamentary oversight of the Executive in Kenya are Parliament (and its

watchdogcommittees) and the Controller and Auditor General. These actors operate in a legal

environmentwhich constitute and define their method of operation and rules of engagement.

Parliamentand its committees are composed of MPs whose stock in trade is politics. It can,

therefore,be inferred that oversight is conducted on the infrastructural background of law which

isoiledby the political climate of the day. The Executive, which is the subject of oversight by

Parliament,derives its mandate from a political process, making oversight between the Executive

andParliament, a 'political' engagement. The two broad factors that impact on oversight are,

therefore,politics and the legal framework under which it (oversight) is conducted.

3.2.1 Political Climate

Everypublic policy is a product of the political climate obtaining when it is (the policy) being

developed.Public policies, whether for 'oversight' or legislation are made or implemented by

politicians,in response to the political dynamics of the day. The policies are, therefore,

essentiallypolitical in 'procedure' and 'substance'. A study by Transparency International 195

concludesthat one of the biggest problems with the 9th Parliament was the political environment

Transparency International, A Report on Integrity: A Study of the Kenyan Parliament, Transparency International
Kenya(March, 2010) at www.tikenya.org/viewdocument.asp?ID=365 (Accessed on 16th September, 2010)
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Inwhich it operated. It is, therefore, imperative to examine the operations of the 9th Parliament

withinthe political climate in which it operated. Jerry Okungu, in one of his articles, stated that:

'Kenya's 9th Parliament is a spectacle to behold in more ways than one. It is an institution
that defies any logical description. Whichever way you want to look at it, it is a baffle
and a mystery from every angle.' 196

he 9th Parliament was unique in a number of ways. For the first time in the history of post-

mdependentKenya, Kenya African National Union (KANU), which had ruled Kenya for its

entirepost-independence life was no longer the ruling party, having lost elections to NARC. The

lingparty NARC had its leader as the new President of Kenya and a comfortable majority in

arliament.i'" The public had overwhelmingly voted for NARC which was enjoying tremendous

~omesticand international goodwill. Unfortunately, the NARC honeymoon did not last for long.

osooner had the new President announced his cabinet than cries of political betrayal emerge.l'"

ARC was a pre-election alliance between two opposition movements, National Alliance Party

of Kenya (NAK), led by Honorable Kibaki and Liberal Democratic Party of Kenya (LDP), led

y Honorable Raila Odinga. The pact which was a confidential document between NAK and

DP and was referred to as an MoU, created NARC as a political party and is said to have

ipulatedthat power be shared on an equal basis between NAK and LDP. With the elections

onby NARC and the presidency secured by NAK aligned Kibaki, LDP expected the MoU to

Okungu1., Does the Current Kenyan Parliament Deserve to Exist? To be found at
://www.afroartic\es.comJarticle-dashboard/artic\e.php?id=7874&act (Accessed on 16th July, 2010).

NARC won 132 seats in parliament compared with KANU's 67.

MiwaT., The Experience of the National Rainbow Coalition (NARC): Political Parties in Kenya from 1991-
7, IDE Discussion Paper No. 222, February 20 I0, p.l1
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behonored. When the new President announced his cabinet, loud murmurs of disapproval

emergedfrom both NAK and LDP aligned Members of Parliament. There were claims that the

Presidentneither consulted nor fairly distributed portfolios according to the MoU in appointing

hiscabinet.

Theclaim of political betrayal and exclusion re-surfaced; Instead of key NARC leaders (the

SummitI99) being involved in the formation of the Government, there was a claim that an

infonnalgroup associated with one of the coalition parties, the Democratic Party (DP) had

engagedin under-hand decision making by shutting out other partners in the allocation of

ministerialpositions and key positions in the public service. Thereafter, NARC became a tower

of babel with disagreements over dishonored MoU.2oO Claims of tribalism.i'" nepotism in

appointments,corruption, and disagreements over major legislations like the Bomas Draft202tore

theonce formidable NARC into tiny non-functioning factions. These disagreements led to some

l'1!A group of eight leading members of NARC who were supposed to provide the framework for consultations
amongthe coalition members in the event that the coalition formed the government.

100 The leading politicians (Hon. Mwai Kibaki, Hon, Michael Kijana Wamalwa, Hon. Charity Kaluki Ngilu, Hon.
KiprutoArap Kirwa, Hon. Stephen Kalonzo Musyoka, Hon. Raila Amolo Odinga, Hon. Prof. George Saitoti, Hon.
MoodyAwori) from the major ethnic communities signed a Memorandum of Understanding (MoU) on 21st October
2002 inNairobi by which they agreed to form a coalition government if they win elections and equally share cabinet
positionsbetween the two major political groupings in the coalition, namely the National Alliance Party of Kenya
(NAK) and the Liberal Democratic Party (LDP). This is the arrangement that gave birth to the National Rainbow
Coalition(NARC). For more details on the MoU see Badejo Babafemi A., Raila Odinga: An Enigma in Kenyan
Politics,Lagos and Nairobi: Yintab Books (2006).

~IThepresident gave influential posts in the government to the people of Mount Kenya i.e. Ministry of Justice,
Ministryof Finance, Ministry of Intemal Security, Head of Civil Service, Chief Justice, Heads of Key Parastatals
uc.For more discussion on the same see Jonyo Fred, 'The Centrality of Ethnicity in Kenya's Political Transition,'
mOyugiet al., The Politics of Transition in Kenya: From KANU to NARC, Heinrich Ball Foundation (2003).

NationalConstitutional Conference (NCC), The Draft Constitution of Kenya 2004 (Circulated to Delegates and
Commissionerson 23rd March 2004), Incorporating recommendations after verification by commission, adopted by
~eNationalConstitutional Conference on 15th March 2004.
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membersof the cabinet forming alliances with the official opposition KANU and campaigning

againstthe diluted proposed constitution (known informally as the Wako Drafti03 which was

resoundingly defeated in November 2005. The purge that followed the Government's defeat at

thereferendum destroyed what was left of NARC with the President forming a 'loose coalition'

whichhe named the Government of National Unity (GNU) to help him run the Government.

MumbiNgaru argues that GNU was:

'An amorphous Government arrangement whose main purpose was to strengthen the base
of support for the Government in Parliament and in effect to put the original NARC
coalition in a cold storage by bringing on board the opposition, KANU and FORD
People. ,204

Whatfollowed were political realignments both inside and outside Parliament reducing the

traditionof parliamentary parties to a convenient fiction, with many MPs occupying party

positionsin several political parties at the same time. The party-hopping notwithstanding, the

thenSpeaker did nothing to contain this flip-flopping.r'" To give an example, Raila Odinga, who

hadbeen sponsored to the 9th Parliament by NARC fraternized with at least four political parties.

Hewas a member of NARC, LDP, Orange Democratic Movement Kenya (ODM-K), and Orange

!al Republicof Kenya, The Proposed New Constitution of Kenya, Kenya Gazette Supplement No. 63, Nairobi, 22nd

August2005.

llINgaru M., Alliances and Agreements of Tolerance as a Pre-condition for Coalition Governments: Experience
from Kenya, A paper presented at the Regional Conference on Political Parties and Democratization in East Africa,
17th August2007, pA

l1lThoughfrom time to time he strongly criticized this trend, calling it a form of 'Political Nomadism' (Daily
Nation,June 24, 2005).
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emocratic Party (ODM), within the same parliamentary tenure.i'" In this duality, Raila was not

me; The President and a couple of Ministers were fraternizing with a host of political parties.

uda argues that:

'the axis of conflict between NAK and LDP/KANU that prevailed from 2003 to 2005
centered not only on power struggles among the political elites but also on the state of
progress of democratization, which was essentially a debate whether or not presidential
power should be significantly reduced. ,207

umbi Ngaru contends that there was no mechanism or framework through which NARC

rtiescould thrash out their differences (differences over cabinet appointments and other state

pointments, constitutional reforms, 'respect'208 and 'betrayal,209 among others) ahead of

portant policy debates in Parliament and its committees, the differences clouded the entire

mre of the 9th Parliament.210 Vital organs of the ruling party NARC, namely, the Summit,

ordinating Committee, the Council, Election Board and Parliamentary Group, were all

sfunctional and were checkmated by the incessant wrangles.

embers of Parliament in Kenya had to be sponsored by political parties to be eligible for

tion. The Constitution did not provide for independent (partyless) candidates in the electoral

Supra, note 205, p.12

Ibid,p.17

Threatsto de-register some political parties.

DemocraticParty refused to recognize that the NARC government was a coalition as per the pre-election
erstanding (MoU) and insisted that NARC was a party

'upra, note 204.
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dysfunctionaland were checkmated by the incessant wrangles.
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Ibid, p.17

xc Threatsto de-register some political parties.

19DemocraticParty refused to recognize that the NARC government was a coalition as per the pre-election
IIIlderstanding(MoU) and insisted that NARC was a party

'0. Supra, note 204.
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xocess. Nomination of candidates to vie for parliamentary seats was through political parties

whichwere recognized by section 123 of the Constitution211 and registered under the Societies

Act212 after complying with requirements of the law as to their constitutions or rules for

aminating candidates for the National Assembly. Section 17 of the National Assembly and

residential Elections Ace13 governed the nomination of candidates for the National Assembly

d presidential elections. The internal politics of political parties impacted on its membership

d formed part of the environment under which oversight was conducted. In the 9th Parliament,

discussed above membership of political parties was obligatory to MPs. MPs had to ride the

restand bows as they navigated the turbulent waters of party politics.

r.Winnie Mitullah (et al) analyzed the democratization state in the 9th Parliament with specific

mphasison the gains and losses or mixed fortunes during the 9th Parliament.214 On a positive

ate,they state that for the first time Parliament was able to participate in public appointments,

orexample, the appointment of Commissioners of the Kenya National Commission on Human

ights and the Kenya Anti-Corruption Commission. They reckoned that the 9th Parliament also

d its dark-side with allegations of bribery of Members of Parliament by lobbyists to pass or

jectsuch bills as the National Social Health Insurance Fund Bill 2004 and the Tobacco Bill.

ePresident's refusal to assent to various parliamentary bills as required by law, for instance,

eConstitution of Kenya Review (Amendment) Bill 2004, the National Social Health Insurance

1 (RevisedEdition, 2001)

.11 Cap 108, Laws of Kenya

11 Cap 7, Laws of Kenya.

MitullahW., Odhiambo M., and Osogo A. (eds). Kenya's Democratization: Gains and Losses? Nairobi:
laripress(2005).
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und Bill, 2004 and the Wildlife Conservation and Management (Amendment) Bill was regarded

s a drawback in the journey towards democratization.

viatiangi Fred in his article, 'Case Study on the Role of Parliament in the Fight against

:orruption: the Case of the Kenyan Parliament,215 discussed the role of Parliament in the fight

igainst corruption. He interrogated three main functions of Parliament: legislation, representation

mdoversight. He posits that the Kenyan Parliament (the 9th Parliament) was unable to address

scandalslike Goldenberg, Anglo Leasing and others. Further, he argues that in some occasions,

membersof the 9th Parliament were bribed to pass or throw out certain bills, for example, the

TobaccoBill.

KaranjaMbugua argues that the problem with the 9th Parliament was purely ideological. NARC

wascomprised of four diametrically opposed political tendencies: first, the Kenyatta-era elite

whohad lost power and influence in the 1980s; second, the elite who rose under Moi in the mid-

1980s, but deserted him when he unilaterally chose his successor in KANU in 2002; third, the

historicallymarginalized groups (by both Kenyatta and Moi) and four, other individuals (liberals,

scialdemocrats and former socialists), whose aim was to influence public policy in the post-

Moiera. He further argues that all these individuals were driven by the burning desire to win an

electionand form a Government and nothing else, resulting into the NARC coalition being

characterizedby ideological disconnectedness. According to Karanja Mbugua, NARC was a

.IIMatiangiF., 'Case Study on the Role of Parliament in the Fight against Corruption: the Case of the Kenyan
ratliament,'in Stapenhurst R., Niall 1., Pelizzo R. (eds.), The Role of Parliament in Curbing Corruption, World
lank Institute (2006).
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coalitionof unlike minded partners, each with its own hidden agenda, which soon exploded,

leadingto constant squabbling and in-fighting within it.216

Othercommentators have tried to explain the 9th Parliament from the point of view of the

unofficialroles of MPs being accorded greater prominence than their official legislative and

oversightfunctions.217 They argue that most voters give priority to subjective and mundane

considerations such as how 'financially generous' the representative might be, more than

substantiveissues regarding the MPs' representative, legislative and oversight roles. Many others

maynot even be aware that the effectiveness of a representative may be affected by the political

regimein which he or she operates.r" Most MPs were driven by the pressures of local (their

constituency) interests and with such considerations in mind, most MPs during the 9th

Parliament,were mainly concerned with re-election rather than their official roles.

Conversely,Chabal and Daloz219 assert that representation in an African context is markedly

istinct from representation as perceived within a western model. The African notion of

epresentationis communal or collective centered, and instrumental in that it entails the active

herance and defense of communal interests. It henceforth deviates from the western liberal

emocraticconceptualization of representation which traditionally embodies the obligation of

egislatingon behalf of the common good, as well as acting in the interest of all the citizens an

16Mbugua K., Kenya's Crisis: Elite and Factional Conflicts in Historical Perspective, ACCORD.

IlWanyandeP., 'Electoral Politics and Election Outcomes in Kenya,' Africa Development, Vol. XXXI, No.3,
ouncilfor the Development of Social Science Research in Africa (2006), pp. 62-80.

OyugiW.O., 'Ethnicity in the Electoral Process: The 1992 General Elections in Kenya,' African Journal of
o/itical Science, Vol. 2, No.1 (1997), pp. 41-69.

'Chabal P. & Daloz J.P., Africa Works: Disorder as a Political instrument, London: James Currey (1999), p. 55
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MP represents. Clientelism is a distinct feature of the informalized and personalized type of

politicsfound in Africa, where legitimacy rests primarily on redistribution. Representation

appears'instrumentally to be connected with a complex nexus of transactional links between the

leader,or patron, and his/her clientelistic constituency (both local and national).' When

evaluatingthe MPs' orientation, this clientelist aspect should be taken into consideration, as well

asrepresentation in traditional western sense.

Behaviourof legislators during the 9th Parliament perhaps may also be best explained by the

PublicChoice Theory. This theory employs the game theory and microeconomic analysis to the

productionof law and conduct of oversight by Legislatures, courts and regulatory bodies.22o

Briefly,the theory makes two important claims. First, legislators are motivated largely by self-

interestwhen making law or conducting oversight. The scope of self-interest is, however, not

definitive;some cynically see self-interest as narrow selfish interest whereas others view it more

broadlyas ideological interests or persuasions.Y' Whichever way one looks at it, it is possible to

discernself-interest in the decisions which legislators arrive at. In this sense, therefore,

legislatorsare seen in most cases, to legislate or conduct oversight for their own benefit/survival,

ratherthan the public good or in line with the choices preferred by the public. This theory

~rhapsexplains why MPs quickly passed the National Assembly Remuneration (Amendment)

Ace22 which introduced a new schedule to the National Assembly Remuneration Act,223raising

MPssalary, parliamentary responsibility, constituency, mileage and house allowances, by

!.'IIBixB., Jurisprudence Theory & Context, Sweet & Maxwell: London (2004) p. 207

:1 Ibid p. 208.

~No.2 of2003.

0.90f1975.
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variousproportions. Later, they passed the 2007 Gratuity Bill, which entitled each MP to gratuity

paymentsof Kshs. 1.5 million. Second, political actors involved in legislation and oversight are

seento maximize benefits while trying to minimize the transaction costs. For instance, MPs will

supportprojects which will increase their chances of re-election regardless of the cost to the

taxpayersin general. The transaction costs to the MPs will be virtually zero, since the monies

involvedin such projects are public finances.

3.2.2 The Legal Framework

Thequality of governance of any nation rests squarely on the conduct, integrity and performance

ofthose in positions of authority. Parliamenterians in their individual and collective capacity as

people'srepresentatives are charged with the duty to ensure that those in authority (the

Executive)adhere to the principles of good governance. Parliaments discharge this onerous

mandateby exercising oversight of the Executive by ensuring that the public they (Parliament)

representget value for their taxes. The principle behind legislative oversight of executive activity

istoensure that public policy is administered in accordance with the legislative intent, and by

inference,the citizens' aspirations.i'" In this context, the legislative function does not cease with

iliepassage of a bill. It is only through monitoring the implementation process that

~liamentarians uncover any defects and act to correct misinterpretation or

maladministration?25In this sense, the concept of oversight exists as an essential corollary to the

w making process.

:'Mars Group, The case against the Members of the 9th Parliament of Kenya: A Critique of The 9th Parliament of
[enya (2003 - 2007), Mars Group Kenya Report (2007).

StapenhurstR., Johnston N. & Pelizzo R., The Role of Parliament in Curbing Corruption, Washington DC:
orld Bank Institute (2006).
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Parliaments the world over discharge their oversight role in four principal ways, namely:

committeesystem, parliamentary motions and questions, censure of Government officials and

ettingof Executive appointees.r'" During the 9th Parliament there existed various mechanisms

d instruments for oversight. These included:

1. Constitutional and legal provisions, including the house's Standing Orders
2. Parliamentary Committee probes and inspection visits
3. Questions and motions, Ministerial statements and petitions
4. Extra-parliamentary institutions established to support Parliament's watchdog

functions, for example the Kenya National Audit Office (KENAO),227 and Kenya
Anti-Corruption Commission (KACCi28 among others.

e Constitution of Kenya, Section 56 (1), provides for the National Assembly to formulate its

wn rules and procedures through Standing Orders. It also allows for the establishment of

arioushouse committees for general or special purposes that the house may deem fit. The Rules

d Procedures of the National Assembly provide for the establishment of the following types of

ommittees:

1. Committees of the whole house
2. Standing committees
3. Sessional committees
4. Departmental, portfolio/subject related committees
5. Ad hoc select committees.

JohnsonJ.K & Nakamura R.T., A Concept Paper on Legislatures and Good Governance, UNDP Paper, New
ork (\999) http://siteresources.worldbank.org/PSGLP/Resources/contlictunit3 (Accessed on 15th February, 2010).

Establishedunder Section 34 of the Public Audit Act (No. 12 of 2003), Laws of Kenya.

Establishedunder Section 6 of the Anti-Corruption and Economic Crimes Act (Act 3 of2003), Laws of Kenya.
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InParliaments the world over, the committee system assumes great importance since Parliament,

by its very nature, cannot have complete oversight over Government and all its activities. In fact,

astrong committee system is the hallmark of a dynamic Legislature. Indeed, the debates in the

parliamentaryreform programs across the globe have been on how to strengthen the legislative

committeesystem?29 This is based on the understanding that a vibrant committee system is a

usefulinstrument for Parliament in charting policy direction upon those matters that come before

itfor consideration. For a Legislature to be independent of the Executive arm, it must have a

stronginternal mechanism to enable it carry out the complicated task of policy oversight that

wouldotherwise not be possible in the plenary session.23o

Theadvantage of having an effective parliamentary committee system is to ensure that different

parliamentaryinterests and points of view are taken into account when the Legislature makes its

decisions.The committees provide avenues for meaningful probes and debates, management of

complexparliamentary business and, above all, mechanisms for parliamentary accountability.r"

Theentire role, functions and operations (procedure and proceedings) of Departmental

Committees(DCs) like those of other select committees are carried out under the cloak of

~arIiamentaryprivilege secured by the National Assembly (Powers and Privileges) Act (Cap

0).232 To Parliament, its committees, individual Members, proceedings, officers, strangers or

:'9 Ackah 1. E., 'Parliamentary Oversight Evaluation,' paper presented at AS DR on 'Reflections on Security' Series
.002).

8agbinA., 'The Role of the Public Accounts Committee of Parliament and how it can effectively promote and
lIlforce an ethics of management in public service,' GIl Alert, No.2, June 2004, p.6 .

.1 eeGareth G., Who Makes the Point in 'Parliament and Accountability: The Role of Parliamentary Oversight
ommittees,'Australian Parliamentary Review, Autumn 2006, Vol.21, No.1 pp 7- 46.

lleap,6 Laws of Kenya.
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witnessesCap 6 and the Standing Orders are the guiding regulations. The National Assembly

(Powersand Privileges) Act has its origins in section 57 of the Constitution under which the 9th

Parliamentoperated which provided that:

'Without prejudice to the powers conferred by section 56, Parliament may, for the
purpose of the orderly and effective discharge of the business of the National Assembly,
provide for the powers, privileges and immunities of the Assembly and its committees
and members.233

,

Thepreamble of the National Assembly (Powers and Privileges) Act provides that:

, it is an Act of Parliament to declare and define certain powers, privileges and
immunities of the National Assembly and of the members of the National Assembly; to
secure freedom of speech in the National Assembly; to make provision regulating
admittance to and conduct within the precincts of the National Assembly; to give
protection to the persons employed in the publication of the reports and other papers of
the National Assembly; and for purposes incidental to or connected with the matters
aforesaid. '

Section14 (1) provides that the Assembly or any standing committee thereof may, subject to the

provisionsof sections 18 and 20, order any person to attend before it and to give evidence or to

produceany paper, book, record or document in the possession or under the control of that

person.Section 21 provides that any person who before the Assembly or any committee

intentionallygives a false answer to any question material to the subject of inquiry which may be

putto him during the course of any examination shall be guilty of an offence under section 108

of thePenal Code and liable to the penalty prescribed by the appropriate section for that offence.

3l(RevisedEdition, 2001).

81



Section23 of Cap 6 is equally important in that it aids the working of the parliamentary

committees.In summary it can be said that by provisions of Cap 6, all parliamentary committees

havepowers to collect evidence in Kenya by summoning witnesses, ordering production of

apers,documents and causing punishment for non-compliance.

Theparliamentary watchdog roles on expenditure of public accounts and investments were

onductedby the Public Accounts Committee (PAC) and by the Public Investment Committee

Ie) under Standing Order Numbers 147 and 148 respectively during the tenure of the 9th

arliamentin respect of public owned or funded institutions.

e appointment of Members of Parliament (MPs) to sit on various committees like House

usiness Committee (HBC),234 PAC and PIC is provided for in the Standing Orders. The

tandingOrders stipulate the number of members of committees assigned to the ruling party(s)

d those assigned to members of opposition partY(S).235 PAC and PIC required a quorum of

lyemembers to conduct their oversight business. By tradition and parliamentary practice,236 the

reasurywas obligated to respond to reports of PAC and PIC through written Memoranda'V

dicatingremedial or other action taken to address findings and queries of PACIPIC or the

ontrollerand Auditor General. The Permanent Secretary, Treasury, was the overall Financial

ccountingOfficer in the Government.r'" S/he was charged with the responsibility of appointing

NationalAssembly Standing Orders No. 145(revised edition 2003).

llbid.

ay T.E., Boulton, C. J. & Sweetman, J. F., Erskine May's Treatise on the Law, Privileges, Proceedings, and
ge of Parliament, London, Butterworths (1989).

Submissions that suggest possible ways or measures of addressing special issues that arose in the PIC report.

Section4 of the Government Financial Management Act, (Act 5 of2004), Laws of Kenya.
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[inancial Accounting Officers for all Ministries'39 who were invariably Permanent Secretaries

ho in turn, were held accountable for Government revenues collected and expended by their

espectiveministries. The Accounting Officers, as per stipulations of the provisions of the

overnment Financial Management Act (GFMA)24o were supposed to prepare the financial

tatementsfor their respective ministries and forward them to the Controller and Auditor General

oraudit. The Controller and Auditor General, upon audit of the accounts of all Government

epartments, compiled a report. This report formed the basis of deliberation by the Public

ccountsCommittee.

unng the tenure of the 9th Parliament, internal auditing functions were generally geared

owardsassessing and advising on risk management, control and governance processes in

inistries,departments and districts. The objective of the internal audit was to provide quality

suranceand consulting services designed to add value to Government operations.i'"

ternalaudit functions were governed by Section 9(1) (c) of GFMA as a service to all levels of

anagement. The authority and responsibility of internal audit was derived from Section 4 (2)

d (3) of the Exchequer and Audit Act.242According to section 29 of GFMA Treasury was

quired to prepare two reports on budgetary performance, one half yearly, and the other

ually to be laid before the National Assembly. Treasury Circular No. AG/CONF/31119/01

Ibid,Section 17.

Ibid,Section 18.

MainaB., Public Finance Management in Kenya: A Review of the Draft Bill of the Constitution of Kenya
viewCommission, CLARION Report (2003).

Chapter412, Laws of Kenya.
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r0l. IV (28) dated 6'" Febru ary 2006 required Internal Auditors (IA) in line ministries to

review/audit budget performance reports before submission to Treasury. This review provided

criticalalignment with national strategic objective of the Economic Recovery Strategy for

Wealthand Employment Creation (ERSWEC). The mandate of Internal Audit was to audit

revenuethroughout Government ministries and also verify expenditure. It, therefore, had a stake

m revenue mobilization efforts of the Government and quality of expenditure management.

ee statutes governed the Controller and Auditor General (CAG): the Constitution of Kenya;

e Exchequer and the Audit Act and the Public Audit Act. The relationship between the CAG

d Parliament emanated from the Constitution.F'' The Public Audit Act244 augmented the

onstitution by providing for the terms of office, duties and powers of the Controller and

uditor-General. This Act restructured the CAG into the Kenya National Audit Office

NAO), and created the Kenya National Audit Commission (KNACi45 to consider and

of KENAO and determine the remuneration and other terms of

pointment of staff.

emandate of KENAO was to carry out audits within statutorily set deadlines, and to assess the

onomy, efficiency and effectiveness of the Central Government, Law Courts, Local

uthorities,National Assembly, Statutory Bodies, States Corporations and Commissions, and

bmit reports to Parliament. It played a major role in promoting accountability and good

ovemancein the utilization of the national resources.

Section105 of Constitution of Kenya (Revised Edition, 2001).

(ActNo. 12 of2003) Laws of Kenya.

Establishedby Section 48 of Public Audit Act (Act No. 12 of2003) Laws of Kenya.
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Duringthe tenure of the 9th Parliament, there was no statutory requirement setting any time

limitsas to when the Government should make response to a report of a Select Committee.

However,practice set so far, was that, in the case of reports of the Public Investments

Committee, the replies were presented to the next committee in the form of Treasury

Memorandumand reported to the house as an appendix of the committee report.

3.3 Did the Legal Regime Allow for Effectiveness?

TheConstitution is the primary law that establishes national institutions, confers powers on them

anddefines how the institutions relate to each other. In the context of the 9th Parliament, the

Constitutioncreated the Executive, the Legislature and Judiciary, as the three arms of

Government.The Constitution, together with other laws gave direction on how oversight of the

Executivewas to be conducted by Parliament. The Constitution created the office of the CAG to

assistParliament in 'watching over' the Executive's use of public funds. In order to evaluate

whetherParliament was effective in its oversight over the Executive, it is imperative to examine

now the Constitution created and empowered the key actors in oversight, and further, what other

lawshave added to this dynamism.

3.3.1 'The Constitution,' Parliament and CAG

~ckStapenhurst 246 argues that a fully effective oversight requires a combination of contributing

fuctors,including appropriate parliamentary powers, resources, procedures, good executive

counting, reporting, transparency, skilled parliamentarians and an independent and vibrant

Supra, note 225.
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civilsociety. However, the history of Kenya's Parliament reveals a protracted struggle by the

Legislatureto secure institutional independence from the Executive.i'" Whereas this struggle

appearedto have been determined at independence, a sequence of well-orchestrated amendments

re-asserted the power of the Executive and the presidency over the Legislature.t" In the

interveningperiod, Parliament became nothing more than a rubber-stamp for Executive actions,

underminingthe practice of constitutionalism and observance of the rule of law. In this period,

onecan argue that the Legislature experienced unprecedented forms of capture by the Executive.

Thismade it possible for other interests (local and foreign) to influence the Legislature through

emediation of the presidency. These interests continued with this trend during the life of the

9thParliament, although to a lesser degree.r'"

Eberleiand Henn argue that:

'The position of Parliaments vis-a-vis the Executive is traditionally weak in the countries
of Sub-Saharan Africa. While the constitutions give them legislative, oversight and
budgetary powers, they exercise these only to a limited extent, if at all. This is rooted in
political systems that tend to strengthen the Executive, a generally weak democratic
culture, and very limited capacity in terms of members and institutional resources,250

As discussed in the previous chapter, the Constitution to some extent provided for the separation

of power between the three branches of Government. The National Assembly bore the

'II. Supra, note 181.

: MuigaiG., Constitutional Amendments and the Constitution Amendment Process in Kenya (1964-1997), A Study
the Politics of the Constitution, Ph.D Thesis, University of Nairobi (2001).

Supra, note 217.

EberleiW. & Henn H., Parliaments in Sub-Saharan Africa: Actors in Poverty Reduction? GTZ/Canadian
liamentaryCentre, 2003, p.31
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constitutional mandate of checking the Executive. This mandate was based on the constitutional

theorythat Parliament represents the sovereign will of the people and thus the legislative

functioninvolved safeguarding people's welfare and interests, hence its watchdog role.251 It has

Isobeen argued that law-making power goes with the power to ensure proper administration of

aw.252In this sense, the National Assembly had a responsibility to ensure that laws, resolutions

and recommendations made by Parliament or its committees were fully implemented by the

xecutive.

owever, some commentators have argued that the Constitution under which the 9th Parliament

peratedfailed to establish clear roles and powers for Members of Parliament.253 To begin with,

ey argue that the job description for Members of Parliament was not provided for and this

ould only be constructed by inference. To some extent this argument holds in that the

onstitutionunder which the 9th Parliament operated in section 34 and 35 only outlined the basic

ualification and disqualification of a Member of Parliament, but did not give the actual job

escriptionor work requirements of an MP so as to be qualified to carry out their constitutional

uties,which were specified in the Constitution.

y inference, the job description of a Member of Parliament under the Constitution in which the

Parliament operated included but was not limited to:

1. Law-making
2. Public-financial management or oversight.

'Ojwang 1. B., Environment & Legislative Representation in a Comparative Perspective: A Legislative
presentation in a Comparative Perspective, University of Nairobi Law Journal Vol 1 2003, p.34

·Ibid p. 35

Supra, note 224, p.7
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ChapterIII of the Constitution (Section 30-59) vested all legislative power in the institution of

Parliament. Section 30 stated that 'The legislative power of the Republic shall vest in the

Parliamentof Kenya which shall consist of the President and the National Assembly.'254

ChapterVII of the Constitution dealt with public financial management. Section 99 in part stated

that'[a]ll revenues or other moneys raised or received for the purpose of the Government of

Kenyashall be paid into and form a Consolidated Fund from which no money shall be

withdrawnexcept as may be authorized by this Constitution or by an Act of Parliament

(includingan Appropriation Act) or by a vote on account passed by the National Assembly under

Section101'

The fact that the Constitution was not explicit on the role of Parliament and parliamentarians in

regardsto oversight over public funds was a drawback; it makes a defiant Executive question or

Doubtwhether Parliament is truly seized of such powers. 'Job' description and specification is

importantin a number of ways. First, it clearly outlines the principle accountabilities of an office.

Withoutclarity as to the 'job' description of an office, it is difficult to set performance measures

IPMs)which a given office must deliver on for such an office to be considered effective. Second,

~ck of a clear job description creates problems and confusion as it fails to give clear

epectations to both the 'employer' and 'employee.' In contrast, when it comes to executive

mthority,Section 23(1)255 of the Constitution was explicit and stated that 'The executive

thority of the Government of Kenya shall vest in the President and, subject to this

onstitution,may be exercised by him either directly or through officers subordinate to him.'

Constitution of Kenya (Revised Edition, 2001).

Ibid.
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rile section 30256 was explicit on the legislative role of Parliament, confusion was created by

~e provision which read that: '[t]he legislative power of the Republic shall vest in the

I arliament of Kenya, which shall consist of the President and the National Assembly.' This in

ffect meant that legislative 'authority' was a shared function between the President and

arliament.

herewere also laws that conferred upon the Executive the authority to borrow without proper

versight.One of such laws was the Internal Loans Act257 which authorized the Government to

orrowmoney in Kenya but did not obligate the Minister to report to Parliament the purpose for

hichthe debt was required or report on the use. The Act assumed that this blanket authority

asgiven via authorization of a deficit budget and approval of the Minister's financing plans.

hiswas usually provided in the financial statement that accompanied the budget presentation,

hichpresented the financing plan and the level of intended domestic borrowing.

issimply meant that the oversight role of Parliament was construed and supported by customs

d traditions as there was no explicit provision that bestowed on it the oversight role. The

roblemwith this is that when the constitutional foundation of the oversight role of Parliament

fue principal) over the Executive is not crystal clear, the oversight role of a parliamentary

mmittee (a delegate of Parliament) is blur. This informs J.B Ojwang's argument when he

testhat:

'Convenience rather than theory is the basis of Kenya's parliamentary committees; thus
they are limited in number and have no authority of their own separate from that of
plenary assembly ... yet, if the committee's (PAC) operations can be regarded as a

Ibid.

Chapter420, Laws of Kenya
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portrait of the Legislature power of control, the ineffectiveness of this power has been all
too evident, as over-expenditure (use by the Executive out of the consolidated funds
monies not voted for in Parliament) has continued to rise over the years .... ,258

-LB Ndoria Gigheru took the position that:

'perhaps the most important of all the Public Accounts Committee's function is merely to
exist, for the very existence of the committee is an overwhelming deterrent to any form of
financial irregularity or laxity. The Auditors comments by themselves are not enough -
by himself, he would be, as it were, one public servant against another. Any irregularity
is fairly sure to be brought to light by him, but it is for Parliament, working through its
committees, to hear the defense and to express a view publicly on how serious any slip
has been. ,259

reportby Mars Group states that:

'during the 2003-2007 Parliament revelations of grand corruption and misappropriation
of public funds continued unabated, and Parliament took no action to prevent illegal
charges on the Consolidated Fund. The epitome of this state of affairs was the Anglo
Leasing scandal in which the Controller and Auditor General informed the 9th Parliament
that close to 40 billion shillings was paid out by the Treasury on 18 bogus security related
contracts without parliamentary approval between 1997 and 2004. To date none of the
public officers and companies involved have faced the law for the manipulation of
Kenya's External Public Debt Register in breach of the Constitution of Kenya. Although
the Public Accounts Committee made two reports on the Anglo Leasing scandal (2004
and 2006), no further action was taken on them and it appears they were abandoned by
the 9th Parliament. A second example of an illegal charge on the Consolidated Fund and
parliamentary laxity involves an alleged loan of over Ksh 4 billion owed to an Austrian
bank for the Ken Ren Fertiliser factory which has not been built since first conception in
thel970s. Despite civil society statements of objection to this fraud, Parliament took no
action to establish why loan repayments for this phantom project were being made in
2007. ,260

lIOjwanglB., Constitutional Development in Kenya: Institutional Adaptation and Social Change, Nairobi, ACTS
ess (1990) p. 138

GicheruNdoria H.B., Parliamentary Practice in Kenya, Nairobi: Transafrica Publishers (1976). p. 128

Supra, note 224, p.8

90



BettyMaina argues that Sections 16, 19, 22, and 24 of the Constitution under which the 9th

Parliamentoperated dealt with the structure and size of Government and provided for the

creationof Ministries, Ministers, Assistant Ministers and Permanent Secretaries and public

officesby the president and he/she single handedly determined the size and structure of

Governmentas well as the tenure of senior public officers without oversight or reference of any

otherpublic body.i'" The establishment of ministries and other public offices without

parliamentaryapproval leads to expansion of Government without checks and balances on the

necessityfor such ministries of public offices. The mere fact that institutions that expend public

fundscan be created at the discretion of the Executive without reference to Parliament and such

institutionsare legally valid casts doubt on the claim that Parliament exercises oversight over the

Executive.

ChapterVII of the Constitution outlines Parliament's role in public finance management. The

Constitutionstates that all withdrawals from the Consolidated Fund must have been authorized

oy an Act of Parliament (unless specifically authorized by the Constitution itself).262 The

NationalAssembly was also empowered to establish a contingencies fund to underwrite urgent

expenditure,which may not otherwise have been provided for under any approved vote.263Thus,

laliament, at least in theory, played the role of safeguarding public finances by wielding the key

10 withdrawals by Government from the Consolidated Fund. However, the tendency by the

executiveto withdraw funds without Parliament's approval or knowledge puts in doubt the

premacyof Parliament in the accountability relationship between Parliament and the Executive

MainaB., Public Finance Management in Kenya: A Review of the Draft Bill of the Constitution of Kenya
viewCommission, CLARlON Report (2003).

'Section99 of the Constitution of Kenya (Revised Edition, 2001).

Ibid,Section 102.

91



n respect to collection of revenue and authorization of use of public funds. The CAG report of

1007 reads in part:

'It is unacceptable that Ministries continue to carry forward large unsupported balances
representing billions of shillings. Analysis and clearance of these balances, in my view,
should be given priority.

'[R]eluctance or inability to analyze and clear these huge balances from Below the Line
Accounts increases chances that misappropriation of funds and other malpractices,
including outright theft, could go undetected for a long time. ,264

erhapsthe absence of constitutional clarity on Parliament's oversight role explains the reason

heExecutive ignores the oversight role of Parliament. Some members of the Executive have

fusedon a number of occasions to give evidence to PAC/PIC citing the Official Secrets Act.265

other instances, perhaps to pre-empt adverse findings by parliamentary committees, the

xecutivehurriedly constituted commissions of inquiri66 to interview individuals peripheral to

mematters in attempts to deny these committees the mandate to summon these individuals.

e individuals later refused to heed parliamentary committee summons to give evidence

laimingthat they have already given evidence.r'"

Republicof Kenya, Report of the Controller and Auditor-General for the Financial Year ended 30th June 2006,
overnmentPrinters (2007).

Cap187, Laws of Kenya.

Establishedunder Commissions ofInquiry Act (Cap 102, Laws of Kenya).

lAfriCOG, Postponing the Truth: How Commissions ofInquiry are Used to Circumvent Justice in Kenya,
iCOG (September, 2008).
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'rerogative powers are granted 'for the good of the society'. Sections 16 and 19 of the

.onstitution granted the President the prerogative to appoint Ministers and Assistant Ministers.

[owever, the Constitution did not restrict the number of MPs to be so appointed or political

artiesfrom which the President could appoint, resulting into unchecked powers by the President

o appoint an indefinite number of Ministers and Assistant Ministers. This unconfined

rerogative meant that the President could, in theory and practice, change parliamentary

omposition by party functions (ruling party(s) or official opposition parties) and boost his/her

arliamentary majority without recourse to the electorate. Given that Ministers and Assistant

inisters were bound by the doctrine of collective responsibility, they all had to support the

xecutivedirective at the expense of oversight. The dangers of this constitutional provision (of

ppointingunlimited number of MPs) on oversight manifested itself during the preparation of

glo-Leasing Report, where a section of members of the PAC were appointed into the

xecutiveas Assistant Ministers.268 The aim of the Executive then could be interpreted to mean

attempt at either frustrating or scuttling preparation of the PAC report by causing a quorum

tchand/or denying PAC invaluable membership.

atzelt,269however, was of the opinion that the constitutional powers granted to Parliament are

ecessarybut not sufficient for explaining the power of Legislatures as the frequent discrepancy

tweenformal and actual powers cannot be underlined. He further states that express letters of

nstitutions should never be overlooked since they stipulate the basic structures, powers and

lationshipsof the different organs of the Government. Formal powers, he explains, should be

TheMembers of PAC who were appointed as assistant ministers were: Hon. Ekwee Ethuro, Hon. Adelina Mwau,
on. Koigi Wamwere, Hon. Kembi Gitura.

PatzeltW. 1., 'A Framework for Comparative Parliamentary Research in Eastern and Central Europe' in Attila
gh (ed.)The Emergence of East Central European Parliaments: The First Steps, Budapest: Hungarian Centre of
mocracyStudies Foundation (1999).
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lookedat as a means of identifying and examimng areas where the distribution of power

relationsbetween the Executive and the Legislature is unbalanced in favor of the Executive.

Wherethe explanatory power of de jure rules is clearly perceived as inadequate, informal factors

houldbe turned to, so as to explain the de facto workings of the accountability relationship

tween the Legislature and the Executive.

Itmay also be argued that the composition (the presence of the front and backbench) of

Parliamentviolated the principles of separation of powers as the Executive formed part and

arcel of Parliament's membership. The fact that the President was an MP representing a

geographicalparliamentary constituency, and also part of the constitutional definition of the

ationalAssembly as President, created doubt as to the existence of separation of powers.

urther,the Constitution gave the President immense powers over Parliament, leading to the

aptureand control of Parliament by the Executive, with far-reaching impact on effectiveness of

versight.Under sections 57 and 58 of the Constitution, the President occupied an important

sitionwithin the framework of Parliament. The President had powers to convene, prorogue

d dissolve Parliament and, therefore, controlled the parliamentary calendar. The annual

lendarof Kenya's Parliament during that period amounted to a working period of about 27

eeksper year, generally making a parliamentary session to run from March to December with

esses?70

e President's influence over Parliament did not end there: As head of Government, the

esident influenced parliamentary agenda through introduction of Government bills and

Supra, note 224, p.9
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determined the outcomes of the legislative processes by wielding the veto power. 271 For

example,during the 9th Parliament, the President refused to assent to the Constitution of Kenya

Review(Amendment) Bill 2004, the National Social Health Insurance Fund Bill, 2004 and the

WildlifeConservation and Management (Amendment) Bi11.272

Eventhough the National Assembly was empowered to pass a 'vote-of-no-confidence' as a

mechanismof checking the Executive, the same was a suicidal process which if successfully

initiated,lead to dissolution of the house?73 The consequence of a 'vote-of-no-confidence' is

unpleasantto Parliament as it results in a general election involving the President and Parliament

~ike.

TheConstitution did not obligate institutions against which Parliament made resolutions to

ldhereto those resolutions+" The long and the short of it was that the resolutions of the 9th

rarliamentand its committees were not binding on the Executive, they were merely advisory.

rirst,Ministers and Assistant Ministers were political appointees of the President and they

srvedat his or her pleasure. The President was not obliged in law to explain his/her reasons for

~pointingor retaining any person as a Minister or Assistant Minister. This in effect meant that

venif the watchdog and audit organs were uncomfortable with the political appointees, it was

ePresident who had the final say. Ministers and Assistant Ministers were, in fact, answerable

onlythe President and not any other institution. The same was true of senior public servants

Section46 of the Constitution of Kenya (Revised Edition, 200 I).

'Supra, note 2 I4.

Ibid,Section 59.

Therecommendations range from prosecution of individuals, methodology for recovery of lost funds to barring
ividualsfrom ever occupying public office.

95



suchas Permanent Secretaries.t" Ambassadors and High Commissioners.I" Corporation Heads

andBoard Chairpersons. This explains why public officials who were found to have been

involved in malpractices and corruption continued in office provided that the President was

pleasedwith them. No wonder holding and keeping plum public jobs became a function not of

competenceand integrity, but of loyalty to the President.

Second,the power to prosecute was vested in the Attorney General (AG) by section 26 of the

Constitution. Section 26 (8) stated that: 'In the exercise of the functions vested in him by

subsections(3) and (4) of this section and by sections 44 and 55, the Attorney-General shall not

be subject to the direction or control of any person or authority. ,277This was where the problem

ofCAG and Parliament began. Parliament had no authority to compel the AG to take legal

actionagainst individuals who had been found by CAG or its committees as culpable. In the

circumstances,hundreds of cases of blatant corruption have gone unpunished.i/"

Third,by tradition, the Speaker was sponsored for election by the party with the majority in

rarliamentwhich invariably was the ruling party. This meant that the ruling party could bring

~ressureto bear on the Speaker to go slow/soft on matters affecting itself, members or the

Governmentit had formed. When push turned to shove, a desperate ruling party could enlist the

'shield'of the Speaker. The Speaker held a very powerful and critical position in Parliament

ISection22 of the Constitution of Kenya (Revised Edition, 2001).

Ibid,Section 107 (4) (e).

Ibid

MatiM. & Githongo J., Judicial Decisions and the Fight Against Corruption in Kenya, Transparency
temationalKenya (December, 2001)
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which, depending on his decisions, could impact positively or negatively on oversight. The

functionsand powers of the Speaker included:

1. Presiding over sessions of Parliament279

2. Issuing writs to declare a vacancy of a Member of Parliament280

3. Transmitting bills to the President for assent and receiving Acts of Parliament assented to
by the President or memorandum by the president in the event of withholding of assent to
bills281

4. Participating in the process that determines whether the President is competent to hold
office for reasons of physical or mental infirmity282

5. Heading of the Parliamentary Service Commissiorr+'
6. Spokesperson of Parliament. 284

IA key informant gave information that the Speaker could decline to sign summons of important

witnesses.Under the National Assembly (Powers and Privileges) Act, it is only the Speaker who

authorizesissuance parliamentary summons to witnesses. 285 In the Anglo-Leasing Report, PAC

notedthat Hon. Kiraitu Murungi initially declined to be examined, citing various reasons and

~ublishinginformation accusing PAC of partisan agenda and lacking in mandate. He claimed

matthe parliamentary rules, practice and procedure have no room for a committee of the house

10 summon an Honorable Member, and that a member could only be 'requested' to attend

emmittee sessesions. The committee consequently referred this matter to the Powers &

Section 38 of the Constitution of Kenya (Revised Edition, 2001).

Ibid,Section 44.

Ibid,Section 46.

Ibid,Section 12.

Ibid,Section 45.

Eventhough this role is not listed anywhere in the Constitution, it has nevertheless evolved from tradition and
ctice

Section 14 of the National Assembly (Powers and Privileges) Act (Cap 6, Laws of Kenya).
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'rivileges Committeev" for further action, to no avail. The Speaker could also decline to

anction investigatory trips or actions recommended against defiant witnesses pursuant to Cap 6,

.aws of Kenya. In the event that the Speaker became an impediment to oversight, the affected

rornrnitteesdid not have any recourse.

n Australia and New Zealand, the Government is required to formally respond to PAC

commendations.Y' The timeframe ranges from three to six months with Ministers288

encouraged or required to submit an explanatory statement if they need more time to respond. If

e Minister is unable to comply with this requirement, an interim response must be tabled

tting out the reasons for not complying. A final ministerial response is required no later than

ix months. Under a resolution of the Australian Capital Territory Legislative Assembly in April

.002, Government agencies are required to disclose the status of Government-accepted PAC

commendations in their annual reports. The information to be reported includes a schedule

utliningactions taken and progress made on the implementation of PAC reports?89

Established by Section 10 of the National Assembly (Powers and Privileges) Act (Cap 6, Laws of Kenya) to
quireinto any alleged breach by any member of the Assembly of the Code of Conduct which is alleged to have

n intended or likely to reflect adversely on the dignity or integrity of the Assembly.

Theresponsibility for responding to PAC recommendations normally falls to the relevant portfolio minister,
wever,if the recommendation has policy and / or whole of government ramifications, the approval of the leader of
egovemment or cabinet can be required before the minister formally responds. For example, in Victoria,
vernmentresponses to the committee's recommendations are considered by cabinet.

Whilethe majority of committee recommendations involve practices and procedures in individual or multiple
blicsector agencies, it is generally the responsibility of the government minister to respond.

MG, The Parliamentary Public Accounts Committee: an Australian and New Zealand Perspective Report
~07) www.latrobe.edu.au/psgarc/assets/downloads/ .../kpmg-pac-report.pdf (Accessed on 4th March, 2009).
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TheConstitution of Kenya did not have provisions for performance measurement 0 r basic

standards of good conduct,29o setting values such as honesty, integrity, transparency,

accountability and good leadership. This meant that there was no yardstick against which to

measure success, ethics or defining standard of conduct expected of Parliament or

parliamentarians. Though a structured approach to performance assessment is a key principle of

goodgovernance the world over, it was not inbuilt in the Constitution, and, therefore, the 9th

arliament was not obliged to pass any legislation by a specified time-frame or examine

pecifiednumber of reports. In fact, in the history of post-independent Kenya, it is only the 9th

.arliament that did not add any comma or full-stop to the Constitution.291 Many are of the view

at the 9th Parliament did abandon the national interest and converted its legislative authority

d goodwill to the private interests of MPs as they increased their salaries and allowances at

'11.292Within the first five months of its election, the 9th Parliament had increased the MPs

laries. It became the most expensive Parliament in terms of salaries payable to MPs, and at the

me of its dissolution it had passed a paltry 67 laws (an average of 13 laws per year). To pass

essthan 14 statutes per year is dismal as some Parliaments such as the South African Parliament

assedover 40 statutes in one year during the same period.293 In Australia, the Victorian Public

Accountsand Estimates Committee annual report includes work plans and performance targets

'th an assessment of actual achievement against these targets. These targets include key

Sucha code existed in the Public Officer Ethics Act (Act No.4 Of2003) Laws of Kenya, but its enforcement was
owever non-existent.

IThe9th Parliament stands as the only parliament of post independent Kenya which completed its 5 year term
~houtany Constitutional input of any kind, whether positive or negative .

.Amendment to the National Assembly Remuneration Act (Act No 9 of 1975) by introduction of the National
sembly Remuneration (Amendment) Act (No.2 of2003), for the purpose of enhancing the salaries and allowances
allmembers of parliament about threefold on average from the hitherto existing levels.

Supra, note 224.
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performance indicators such as the percentage of recommendations accepted, the number of

reportscompleted when planned and the number of submissions received?94

Without performance contracts, the watchdog committees (PAC/PIC) were under no legal

obligationto audit or discuss a specified number of CAG reports. They looked at the reports at

eir own pace. Information availed by key informants indicated that PIC and PAC were

onvenedat the convenience of members and, at times, merely to draw allowances. This truancy

rompted the then Speaker to direct that Members of Parliament would only be entitled to

llowancesif they attended committee meetings in time and for a reasonable duration.295

hePIC and PAC of the 9th Parliament were behind schedule in scrutinizing reports of CAG, a

ntuation that was aggravated by the absence of a legal duty binding Parliament and its

'ommitteesto complete determinate and quantifiable oversight work. This already sorry situation

as complicated further by the fact that PIC and PAC dealt with 'post-mortem' of public

xpenditure. Some of the issues that the 9th Parliament was expected to deal with had become

ldcase files. This has resulted in a number of commentators questioning the effectiveness of

liamentary watchdog committees since they have been relegated to performing post mortems.

esesentiments are well articulated by the remarks of a former MP as recorded in the Hansard:

'Our Standing Orders provide for a Public Accounts Committee. However, this ...
Committee merely does a post-mortem, six months after the end of the (relevant)
financial year. When you do a post-mortem, it means, of course, that the whole thing is
finished and the person is already dead. If money has been misappropriated and mistakes

Supra, note 289.

AKey informant revealed to the study that the Speaker issued instructions to the clerk to process members
wancesonly ifthere committee sittings had quorum, commenced at the designated time and continued for a
onable duration.
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have already been made, all the ... Committee (can) do is ... issue warnings, make
recommendations and hope that those mistakes will not be repeated. ,296

Constitution vested in the Executive unfettered powers to hire or initiate the process of firing

CAG. The President was under no obligation to consult any person when appointing the

~or constituting a tribunal to justify his/her firing, resulting in lack of independence of the

~.In theory, the stipulation of the Constitution that the CAG was an appointee at the sole

etionof the President created room for political manipulation, meddling and interference by

xecutive, with potentially far-reaching impact on effectiveness of oversight. The removal of

AG depended solely on the President.Y'Second, the 'touted' security of tenure of the CAG

ch this study faults), did not extend to the staff of KENAO. Third KENAO was not

ciallyautonomous and was, therefore, unable to implement its public audit work plan unless

·oyedthe goodwill of the Executive. This want of autonomy also impacted on its ability to

getechnical experts to meet challenges of modem audit. Both the CAG and the KENAO

required security of tenure to protect independence of audit reports and secure them from

•idationfrom auditees and their proxies.

ustralia, PAC has a say in the appointment of the Auditor-General since the PAC is the

allink between Parliament and the Auditor-General. 298 In America the Comptroller General

pointed by the President, with the advice and consent of the Senate, for a IS-year, non-

wableterm. The President selects a nominee from a list of at least three individuals

tionaI Assembly, Official Report, Vol.22 (17 March, 1971), Col914

lion110 (6) of Constitution of Kenya (Revised Edition, 2001)

ra, note 289.
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:ommendedby an eight member bipartisan, bicameral commission of congressional leaders.

eComptroller General may not be removed by the President, but only by Congress through

peachment or joint resolution for specific reasons?99 From the example of Australia and

nerica,it may be correctly said that the Kenyan CAG is weaker it terms of security of tenure.

1.2 Other Laws, Parliament and CAG

e Constitution having discharged its momentous mandate of establishing and spelling out

etions of Parliament and CAG leaves other laws to operationalize and regulate the internal

cedures of these institutions. Notable among these statutes are the Standing Orders of

Iiament,National Assembly (Powers and Privileges) Act, the Exchequer and Audit Act and

PublicAudit Act.

e Standing Orders are the rules that establish parliamentary committees, regulate the

ledure of debate and decision making of Parliament and its committees. The study identified

reweaknesses in the Standing Orders. The major areas of weakness were the tradition of the

lips'and House Business Committee to appoint committee members on behalf of the house,

sessional tenure of watchdog committees, the sub-judice rule, the absence of the rule fixing a

nitetime for debating reports of watchdog committees or a definite parliamentary' calendar',

non-establishment of an implementation and follow-up committee.

ke300 argues that in any country, the characteristics of the chamber itself could affect the

islature's capacity to impact on the policy-making process and thus the accountability

leG raw, GAO 1966-198:1 An Administrative History, u.s. General Accounting Office (1981), p.84
ibekeW., The Accountability Function of Parliament in New Democracies: Tanzanian Perspectives, Clvll
Jrt,2005 available at www.cmi.no/publications (Accessed on 4th August, 2010).
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functionof Parliament. The powers, procedures and mode of meeting of the committee of the

"holehouse are potentially of great importance in relation to the policy-process. It is important

nnote that there is a crucial link between party groups and the chamber in the same way as there

sa close relationship between party and the committees in Parliament. For instance, the party

~dership's access to' sanctions and the representative role of the MPs are central in relation to

efunctioning of the chamber as well. He posits that:

'Of relevance in relation to the structure of the chamber are factors like: What are the
procedures for dealing with legislation? How autonomous is the chamber in determining
its agenda-are there many private member bills and motions? Does the assembly have a
set period for asking questions to Ministers? Are questions asked spontaneously or by
notice? How open are the proceedings to the mass media and the public? Is there a period
where the MPs can make statements of their own? How regularly does Parliament meet
and what about the attendance?'

e 'whip system'<'" affected considerably the formation of committees and tabling and

plementation of reports. Sometimes, parties took certain positions and expected all their

embers,including those in oversight committees to abide. If a member defied a party position,

ewhipwas expected to take action including 'de-whipping,302 defiant members. Traditionally,

Asystemthrough which parties conduct business within parliament. The party whip has an important role in party
inessas he/she keeps MPs from his/her party informed offorthcoming parliamentary business, maintains the
'svoting strength by ensuring members attend important debates and support their party in parliamentary

isions,acts as go-between for the party's leadership and its backbenchers, ensures that the wishes of the
ershipare carried out, report back to the party leader whether or not new proposals are likely to go down well
themain body of their Members and if and where pockets of dissent might be brewing. The use of the term
ip'in Parliament goes back to the 18th Century England, describing a small group of MPs whose responsibility
tokeep their colleagues toeing the line. Whips are appointed within their parties by the party leader. For more
MayE., Parliamentary Practice, 23rd Edition, London: Butterworth (2004).

Infonnallyit refers to the techniques used by party whips to ensure that party members in parliament toe the party
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rty whips are appointed by party leaders to 'whip' members to support and vote for party

sitionson various issues. It is the party whips who submit names of members to be appointed

various committees and, therefore, wield considerable powers over members. On sensitive

uters,party leaders direct whips to ask members to take certain positions even if such positions

:diametrically opposed to the resolutions of the committee in which the members participated.

Ie Standing Orders did not enjoin the whips to consider or entertain factors such as

ofessional qualification and background, experience, competence and credibility of members

enrecommending them for appointment to committees. In most cases, the whips were guided

party loyalty, political considerations and the desire of party leaders when identifying

embers for appointment into various committees. Further, there was no provision in the

andingOrders to regulate or bar any MP with an unresolved public audit query from sitting in

ewatchdog committees.Y' Since members MPs include persons who may have previously

ed in public institutions with unresolved audit queries, it was possible for watchdog

mmitteemembership to include members with unresolved audit queries. This, in effect, meant

t members could be judges in their own causes. Gladwell Otien0304 while looking at the 9th

liament argues that only KANU nominated members with technical ability to comprehend

vernment policy in matters related to the committees they were nominated to, which was a

cialstep in effective oversight by the Legislature.

Section162 of the new Standing Orders bars parliamentarians with pending audit queries from chairing
lamentary select committees.

Seehttp://www.tikenya.org/documents/T ACKLING%20GRAFT%20IN%20PUBLIC%20EXPENDITURE.
cessedon l" July, 2010.
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Australia and New Zealand,305 the average parliamentary experience of PAC members is just

!reight years. The seniority of opposition members reflects, in part, the pre-eminent status of

PAC as a parliamentary accountability mechanism. In terms of skills and expertise, an

derstanding of public sector structures, administration and governance, are considered to be

most desirable skills. By convention, PAC members serve for the term of the Parliament.

ereis no prohibition against reappointment in the next Parliament and reappointment is quite

nmon. There is significant diversity in the experience and profile of PAC members. The

ersityin experience is indicative of the differing role PAC can play in a member's career - for

Vi parliamentary members, the PAC provides opportunity for a broad knowledge of

vernrnent operations and an opportunity to interact with and influence Ministers. The PAC

mberswith longer parliamentary experience include shadow Ministers, former Ministers, and

r1iamentarians who have a history of committee involvement. The involvement of PAC

1mberswith extensive parliamentary and committee experience also assists in ensuring

tinuityof knowledge and providing guidance and mentoring to less experienced members.i'"

eke307argues that the effects of party and party groups on the internal workings of Parliament

essential for understanding the impact as well as the behavior of MPs as parties may

ntributeto greater institutionalization of party discipline and commitment of policy or issues.

wever,he further argues that, complete dominance of parliamentary behavior by parties limits

potential for independent action by the MPs. In a system where the Executive has a strong

In New Zealand, the appointment of PAC members is the responsibility of a separate Business Committee. In
ctice,the role of the Business Committee is to ensure proportional party representation is followed, leaving it to
partiesto nominate individual members. The Business Committee can also appoint non-voting members.

Supra, note 289.

Supra, note 300.
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nddisciplined majority of its partisans in the Legislature, these partisans are very likely to

pportthe Executive's important as well as less important policy proposals. The Legislature's

dependent impact on the policy process is thus reduced.308 The logic is that no matter how

ge majority a governing party may have in the Legislature, the frequency with which the

egislatureconstrains the Government increases when party discipline declines and vice versa.

y discipline and the Legislature's viscosity are in this way inversely linked.309 The same

gicapplies to the parties' impact on committees. Shaw310 presents the party as the most

portantconditioning influence on committee behavior. A common assumption is that the more

portant the parties are, the less important the committees and vice versa.i!' I f the same

hesiveand disciplined party has had a dominant position in the Legislature for an extensive

riodof time, it is plausible to believe that the committees may become extraordinarily weak.312

·beke313argues that when exploring the impact of the party on the Legislature's autonomy and

neeits viscosity relevant factors are: How organized are the parties in Parliament and how

uehfreedom do they permit in relation to voting and speaking; in other words how cohesive

Suchlegislature's may, however, constrain the executive, for instance through more informal mechanisms
hasthreat of public opposition, discussions within party caucuses and active use of oversight
rogatives.

MezeyM., 'Executive-Legislative Relations' in George Thomas Kurian (ed.) World Encyclopedia of Parliaments
Legislatures Vol. 2. Washington D.C: Congressional Quarterly lnc (1998), p. 782

hawM., 'Conclusions' in 1. D. Lees and M. Shaw (eds.) Committees in Legislatures: A Comparative Analysis.
ford:Martin Robertson (1979), p. 241

OlsonD., The Legislative Process: A Comparative Approach, Cambridge: Cambridge University Press (1980)

upra, note 300, p. 247

YibekeW., 'Parliament as a Mechanism of Control in the Political System. The Case of the Tanzanian Bunge',
IReport (2005). available at www.cmi.no/publications (Accessed on 4th August, 2010).

106



Irethey and how strong is the party discipline? Moreover, it is important to examine which

neansthe party leadership has at its disposal when it comes to punishing or rewarding MPs who

10 notconform to the party line. Can the party apply sanctions, and if this is the case, what kind

[sanctions are applied? Are the MPs allowed to cross the floor? Important also for determining

edegree of party discipline is the representative role of the MPs. What kind of representatives

e they? The two last areas are just as relevant for the functioning of the plenary as the

e Standing Orders vested in the House Business Committee (HBC)/14 which invariably had

ajorityof its members from the frontbench (Government), the power to prioritize parliamentary

siness.Under the Standing Orders, there were four 'sittings' each week. Government business

asconducted in Parliament on Tuesday, Wednesday and Thursday afternoons from 2.30 pm to

30 pm. On Wednesday mornings, Parliament sat between 9.00 am and 12.30 pm for what was

led 'private members' business (that is, to address issues brought by MPs from the

ckbench).This was the case until the house, in the 6th session, converted it to Government time

order to deal with pending legislation that had gone unattended and was causing public

·squiet.315Standing Order No. 17 set out the working hours ofParliament.316

ineethe Standing Orders did not compel HBC to allocate time for debating committee reports,

provision of time and date for debate of reports was at the discretion of HBC. It was not far-

chedto fear that reports with damning information on the Government, the ruling party or

Establishedby National Assembly Standing Orders No. 145 (revised edition 2003).

Supra, note 224, p.9

NationalAssembly Standing Orders No.17 (Revised Edition 2003).
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ilieirproxies would receive unfavorable scheduling in the order of parliamentary business in the

rovernment-dominated HBC. A case in point is that during the tenure of the 9th Parliament, the

rAC report on 'Cowboy Contractors and How Construction Works in Kenya,' contained in the

blicAccounts Committee Report on the Accounts of the Government of Kenya for the year

999/2000, was tabled for debate in April 2007, three years after the PAC Report was completed

d an incredible 7 years after the financial year 1999/2000.

illowKerrow,317 while discussing the adverse effects of tabling delayed reports for discussion

regardsto the PAC report for 2000/2001 financial year, states that:

'some of the people negatively mentioned in the report spanning the 8th Parliament have
died, long retired, quit the civil service or joined elective politics .... Another anomaly
with the 550-page dossier prepared by PAC in September 2004 is that all but three of the
l l-member team made it back to Parliament in the last general election'

errow'sargument is valid in a number of ways. First, some of the people mentioned in grand

rruption may be long dead before the report is debated by the house. I n this event, the

ommendations of PAC/PIC and parliament may be rendered nugatory. Second, it may be

fficultto trace witnesses after many years as they may be dead or no longer be in a position to

'veevidence as they may be long retired, old and senile or not seized of the relevant documents.

ird, some of those mentioned in these grand-corruption schemes, may have joined elective

liticsand are influential members of main political parties, HBC, PIC or PAC or occupy

stigiouspositions as party whips or Ministers, among others. Fourth, members of PAC/PIC

° investigated these grand scams might no longer be in parliament or if they are, they may no

DailyNation, Ministers skip debate on 2000/01 PAC report, 23 April 2009.
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ngerbe members of these committees, making it difficult for them to defend contents of the

ACIPICreport or recommendations they made then.

Victoria, for example, thirty minutes is allocated to the debate of PAC reports in each sitting

eek.318 Once the reports are tabled, PAC issues media release disclosing quantifiable

erfonnance information and posts the reports on the internet. This helps with assessment as to

ether PACs delivered on their terms of reference and identification of opportunities to

proveeffectiveness.

he Standing Orders did not specifically define when parliamentary sessions began and ended.

eabsence of a determinate parliamentary calendar meant that the Government (the Executive)

uldmove for adjournment from time-to-time denying committees time to debate oversight

ports.The net effect of this was that committees such as PAC, PIC and DCs with oversight

andates were not in a position to plan their activities. During the first session of the 9th

Hiament watchdog committees were not constituted as the Government whip refused to submit

official list of committee members.l'" This meant that during the first session of the 9th

liament, no oversight activity was carried out by Parliament through any of its committees. It

worthyof note that there were no regulations compelling either the whip or HBC to constitute

.committees by a given time or date320 which meant that parliamentary committees served at

discretion of the party whips and the HBC. In August 2006, key opposition parties walked

of HBC citing Government dictatorship in reserving only eight seats for the opposition

Supra, note 289.

uestion Schedules.

lhecomposition of committees is determined by provisions of the parliamentary Standing Orders supervised by
HouseBusiness Committee.
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rties and purporting to assign which members would occupy these seats. Oversight of

rliamentary business was left entirely in the hands ofthe Govemment.Y'

iring the 9th Parliament, appointment to watchdog committees was sessional. Members were

pected to serve for a session, which was invariably the period between March and December

like membership of Departmental Committees which was for the elective life of a given

rliament. Information gathered from a key informant suggested that the 'tension' between

rtY loyalty and independence of thought by members occasioned a high turnover of members

m the watchdog committees. This denied the committees stability, experience, institutional

moryand made them susceptible to extraneous pressure from party whips, leaders and other

erestgroups.

ezeyand Olson322 argue that there are many attributes defining a committee's ability to impact

thepolicy-making process. These include:

1. Whether the committee is permanent or ad hoc
2. Whether its work cross-cut the administrative structure or is parallel to it
3. Whether the committee has distinct and autonomous jurisdictions
4. Whether the committee is well-resourced in terms of staff, funds, research facilities,

offices and other infrastructure
5. Whether the committee has the power to set its own agenda, change legislation and

whether its vested with the power to take evidence and summon witnesses
6. Whether its members are independent and able to make independent choices
7. The composition of its membership.

e definition of the opposition was not very clear in the 9th Parliament as a split in the ruling NARC party
edthe president to invite bona fide opposition MPs into government to replace sacked 'rebels' in what was
idereda government of national unity.

ezey M. & Olson D., Legislatures in the Policy Process, Cambridge, UK: Cambridge University Press (1991).
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le assumption is that an informed membership is better and able to subject bills and proposals

scrutiny.323 Where committees are permanent, a continuing service by incumbents may

velop 'a collective expertise and a more independent ethos.'324 An overlap in the jurisdiction

committees may create confusion and lead to responsibilities being ignored.325 The viscosity

a Legislature is expected to be stronger if it is vested with the powers to summon witnesses

d require the submission of written material. This will naturally increase its expertise.l'"

:nerally,the sub judice rule regulates the publication of matters which are under consideration

the courts. Matters are considered to be sub judice (Latin for 'under judgment') once legal

xeedings become active. The basis of sub judice rule is to sanctify courts' roles as the official

litersof disputes and cushion them from being influenced, rivaled or challenged by institutions

chas Parliament) which have not been constitutionally mandated to adjudicate disputes. It is

ule intended to safeguard separation of functions or powers. In Parliament, it was expected

Itthe authority of the Judiciary would be respected by Parliament if it (Parliament) declined to

ate and decide issues that were actively before the Judiciary. The Standing Orders gave the

eakerpowers to use discretion to allow debates on policy matters relating to ongoing inquests

cases in courts so far as a clear distinction was maintained between policy matters and the

ails of a case. However, the Speaker could abuse his/her discretion to limit parliamentary

Datemore than necessary even in cases where a clear distinction was made between policy

ortonP., 'Introduction: The Institution of Parliament' in Philip Norton (ed.) Parliaments and Governments in
stemEurope, Vol l . London: Frank Cass (1998).

[bid, p.11

NortonP. & Nizam A., 'Legislatures in Asia: Exploring Diversity' in Norton, Philip and Nizam Ahmed (eds.)
liamentsin Asia, London: Frank Cass (1999), p. 7

upra, note 322, p. II
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mattersand details of a case. This rule could be used to deny Parliament an opportunity to

onduct oversight. Oversight matters are matters of public interest and to use sub judice to

lstrict debate on such matters especially when such debates do not prejudice trials, may affect

effectivenessof Parliament in the discharge of its mandate. In the 9th Parliament, the Goldenberg

candalwas never discussed in the plenary as the Speaker ruled against such discussions in the

lenary.327

e Standing Orders did not empower Parliament to implement its resolutions. This simply

eant that the work of committees was virtually done when they tabled their reports in

arliament. What followed the tabling of the report was beyond the scope and mandate of

mmittees. In the majority of cases, the debate for the adoption of reports was heated and

larized and reduced to a contest between political parties, ethnic groupings and regional

terestsregional interests, to the extent that the noble oversight intention was lost in the dust and

cophonyof the debate. A good example of the foregoing took place in 2005 when a Special

uditReport of the Controller and Auditor General on the Procurement of Passport Issuing

uipment was prepared at the request of the Public Accounts Committee. PAC scrutinized the

AG special report, made its recommendations and requested the house to adopt the report. In

eensuing highly charged debate on the floor of the house, PAC's recommendation that the

n Minister for Finance, Hon. David Mwiraria be held responsible for involving the

vernment in an expensive and fraudulent project with a company whose directors were

own, was expunged from the report following a dilatory amendment motion by the then

inister for Water, Hon. Martha Karua. In addition, the recommendation which stated that

linistersshould be held responsible for any fraudulent activities or embezzlement of funds in

lEA, The Parliamentary Budget Oversight in Kenya: Analysis of the Framework and Practices since 1963 to
Ite, lEA Research Paper Series No. 19 APRIL 2009.
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theirministries was deleted. The motion for the adoption of the committee report was

consequentlyrejected on a vote by the house.328

s stated, the Standing Orders treated MPs as either being on the Government side or in the

pposition. By parliamentary practice and tradition the PAC had always been headed by the

eaderof Official Opposition'Y or a senior opposition MP (to show the seriousness with which

arliament took its oversight role).33o However, during the tenure of the 9th Parliament, the

eaderof Official Opposition in the last session of Parliament endorsed openly the re-election

id of the incumbent President while at the same time holding on to his position as the PAC

hairperson.331This was not lost on observers who questioned whether all along the Government

ad been auditing its own accounts as at this time it was not clear which parties were in

ppositionand which were in Government. In Australia and New Zealand, for example, the party

presentationof PAC members is proportional to the party representation within Parliament. 332

e Standing Orders set the quorum of the number of MPs required to conduct parliamentary

usinesseither in the plenary or in the committees. Standing Order No. 24333 declared the

uorumof the house and a committee of the whole house to be 30 members excluding the person

KenyaTimes, Anglo Leasing - PAC Vows To Deal Blow To Mwiraria, February 10,2005, p. 3

Seehttp://www.tikenya.orgldocuments/TACKLING%20GRAFT%20IN%20PUBLIC%20EXPENDITURE .
.ccessedon l" July, 2010.

TheStanding Orders No. 147 (Revised Edition, 2003) provided that the Chairperson shall be a member who does
tbelong to the parliamentary party which is the ruling party.

Theproblem appears to arise from the fact that the Speaker cannot under any Standing Orders take judicial or
er notice of defections, and can only act on signed resignation letters delivered to him by the resigning MP.

Supra, note 289.

NationalAssembly Standing Orders (Revised Edition, 2003).
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pesiding. The quorum for meeting of PAC and PIC committees was In each case, the

dairpersonand 4 members. Standing Order No. 25334 outlined the procedure to be followed. The

~sueof quorum came to the fore during the tenure of the 9th Parliament as the public became

moreaware that parliamentary attendance had hit an all time low. The fault was in the procedure

10 befollowed in raising the issue of lack of quorum by a Member of Parliament. Section 51 of

ilieConstitutiorr'F provided as follows:

'If any member of the National Assembly who is present takes objection that less than
thirty members of the Assembly besides the person presiding are present in the Assembly
and, after such interval as may be prescribed in the Standing Order of the Assembly, the
person presiding is certain that there are still less than thirty members of the Assembly
present, the person presiding shall thereby adjourn the Assembly.'

Key-informantsinterviewed revealed that some bills were passed without quorum. They gave the

xampleof the Media Bill, 2007.

eyinformants confirmed that there were no rules governing the selection, planning, scheduling

dprioritization of foreign and local trips by parliamentary committees. It was common for

Ps to ask committee staff to enquire from the internet availability of international conferences.

theend, the actual relevance of such conferences obtained via the internet was in doubt. Only

few trips were properly arranged. In most cases committees' foreign trips excluded

overnmentofficers and hence had little technical input or benefit gained by MPs as they carried

t their oversight mandate. The upshot was that corrective measures recommended by MPs had

Ie utility or value since they were made with little or no technical hindsight. In Australia,

Ibid.

Constitutionof Kenya (Revised Edition, 2001)

114



~ven time and resource limitations, PAC is selective in determining what inquiries and trips

both local and foreign) to undertake. Priority is first given to matters referred by the Auditor-

Jeneralthen to issues, where:

1. There has been major disagreement between the Auditor-General and the auditee
2. The inquiry is considered to be in the public's interest
3. The activity being considered is significant in financial or other terms
4. The Committee believes there is the potential to improve public administration

more broadly.r'"

e Standing Orders did not guarantee the 9th Parliament and its committees access to adequate

sources with which to hire experts to assist them in examination of technical issues. This was

gravatedby the brief (sessional) tenure of the watchdog committees, legal procurement hitches

d resource constraints. PAC and PIC had to do with the parliamentary staff provided to them.

ismeant that Parliament had to make do with the skills of the regular parliamentary staff; their

'port was as good as the quality of the staff they had.

'ckStapenhurst and Jack Titsworth337 are of the opinion that several features are crucial to the

ccessof SAIs. These include:

1. Supportive environment
2, Clear mandates
3. Independence
4. Adequate funding, facilities, and staff
5. Sharing of knowledge and experience
6. Adherence to international auditing standards

upra, note 289.

Stapenhurs R. & Titsworth J., Features and Functions of Supreme Audit Institutions, Washington, D.C.: World
Institute (2001).
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SAlsare effective only to the extent that they are permitted to conduct their work and their

ports are used to promote accountability. Where public accounts are poorly maintained,

rarliaments are weak, and flagrant violations identified by SAIs are not prosecuted, SAIs are

ikely to be effective.

uditing mandates should be anchored in rules set by Parliament. Before drafting such

egislation,SAIs and Governments must determine the auditors' independence and reporting

sponsibilities, the scope of audits, and the entities to be audited. Without clear mandates, SAIs

eunlikely to be effective.

dependence is a basic feature of SAIs in developed democracies. Autonomy is essential for an

uditorgeneral given the need to report directly to Parliament without interference from other

ranchesof Government. The leader of a supreme audit institution needs both legal and

ditional status to ensure that senior bureaucrats will make information available and respond

propriately to recommendations. In the Napoleonic model as discussed in the previous chapter,

rexample, the autonomy of the cour des comptes is guaranteed by its status as a court, by the

urity of tenure of its magistrate members, and by its right to design its own program of

tivities.

Is require adequate funding, equipment, and facilities. Governments need to recognize the

stsas well as the high returns of audits, and provide commensurate funding. To ensure high-

lity work, SAIs need qualified and adequately remunerated staff who are encouraged to

ntinuously improve, especially in their areas of expertise. The number of authorized personnel

ouldbe determined independently of Government control. For example, in the board model the

dit commission determines the number of workers in the general executive bureau. To
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maintaintheir credibility, SAIs should be managed such that a performance audit of their

operationswould result in a favourable report.

International exchanges of ideas, knowledge, and expenence Improve audits, harmonize

sandards, promote best practices, and generally help SAIs fulfil their mandates. International

congressesand training seminars, regional and interregional conferences, and international

publicationshave promoted the development of auditing. Moreover, supreme audit institutions

houldwork closely with enforcement officials in Government agencies to share skills and

sightsand to become more adept at uncovering corruption.

udits are more effective when supreme audit institutions adhere to professional auditing

smdards, such as those promulgated by the International Organization of Supreme Audit

stitutions (INTOSAI) or international professional accountancy bodies.

e laws governing the office of the CAG are mainly the Constitution, the Exchequer and Audit

Actand the Public Audit Act.

oughthe Constitution gave the CAG both control and audit functions, the control function had

enweakened substantially by provisions in the Exchequer and Audit Act, which limited it to

nfirrnations of legality (if there was a vote and authority of Parliament). It did not require the

AG to satisfy him/herself that the expenditure was reasonable. The CAG did not conduct value

r money audits in terms of cost of services under the Exchequer and Audit Act. The authority

stop unlawful expenditure (expenditure without Parliament approval) was not given to the

AG either by the Exchequer and Audit Act or its partial successor, the Public Audit Act. The

chequer and Audit Act and the Public Audit Act did not give the CAG sufficient legal muscle
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to deal with instances where the Executive incurred expenditure without authorization of

arliamentthereby rendering the control functions theoretical.

~eExchequer and Audit Act338 was concerned principally with administration of public money

6d it provided that the Minister for Finance had authority over management of the Consolidated

nd and supervision, control and direction of all matters relating to financial affairs in the

untry.The Institute of Economic Affairs (IEA)339argued that Cap 412 had become superfluous

citizen expectations of public resource management had graduated to the need to know

hetherthere was value in the expenditure. Unfortunately, this Act was in operation in the early

earsof the 9th Parliament and continues partially even with the enactment of the Public Audit

ct.

~ePublic Audit Act defines the specific oversight powers and responsibilities of CAG as

Dvisagedin the Constitution. This Act has some challenges. First, this Act requires state-owned

rporations and local governments to pay audit fees as determined by the CAG.34o It prescribes

,atthe fee shall be decided by the CAG. The payment of audit fees for the conduct of statutory

ditmay create a conflict of interests as no authority other than the CAG is empowered to

nduct a statutory audit. The international best practice in such cases is to clearly state the

Cap 412, Laws of Kenya.

Supra, note 327

Section28 of the Public Audit Act (Act No. 12 of2003) Laws of Kenya.

118



ariouscomponents of the fee structure and to provide for a process of arbitration in case the

lientdoes not agree with the proposed fee.341

econd,whereas the CAG is identified as the auditor of the National Assembly, the Public Audit

letrequires him to submit his report to the Minister of Finance who in turn transmits it to

arliament.This is improper as the Ministry of Finance is one of the Ministries that the CAG

udits.The danger of the provision is that the CAG has no recourse if the report he is submitting

ilhe Minister is altered when it reaches the floor of the house.

hird,the Public Audit Act grves the Minister and Permanent Secretary enormous powers

'thout corresponding accountability requirements. Where the accountability exists, they are

t
ed in a manner that opens them to manipulation. For CAG to perform hislher task

equatelyhe/she need to be independent from the entities that he/she audits and he/she must be

tected against any form of outside influence. Only an independent external government audit

(,tion, in conjunction with professional staff and methodologies, can guarantee an unbiased,

liableand objective reporting of audit findings. The requirement that the CAG submits hislher

ortto Parliament, through the Minister of Finance, the auditee, needs re-examination

other law which impacted on the performance was the Government Financial Management

ct(GFMA). It focuses on withdrawals from the Consolidated Fund and payments, but does not

verbudget formulation and hardly covers budget execution processes. Regulations under this

ctwere not issued during the 9th Parliament and compliance as well as application of sanctions

mainedweak. The Internal Auditor General's Department (IAGD) was established under the

I cInnes W.M., (ed.), Auditing Into the Twenty-first Century, A Discussion Document by the Research
mmitteeof The Institute of Chartered Accountants of Scotland, The Institute of Chartered Accountants of
tland, Edinburgh (1993).

119



rovisionsof the GFMA.342 However, the scope and coverage of internal audit, and the duties

dresponsibilities of the Internal Auditor General were not prescribed. Internal auditors in the

. istries, departments and districts continued to operate under the provisions of outdated

reasurycirculars.343

e Permanent Secretary (PS) in the Ministry of Finance issued a circular in October 2005344

visingthe mandate and guidelines of ministerial audit committees earlier prescribed in 2000.

e PS also issued an internal audit manual in November 2005, which was intended to be a

ndbookfor use by internal auditors in the delivery of internal auditing services in Government

inistries, departments, and districts. The provisions in that manual basically replicated

temational best practices in the area of internal audit in theory but not in practice. These laws

d treasury circulars constituted the weak and fragmented legal basis for the internal audit

ction under which audit was conducted during the 9th Parliament tenure.

ring the 9th Parliament, long delays in submitting accounts reports to CAG continued to

dermine accountability as most Government officials associated with the loss of public funds

vergot to account for the funds. The CAG was continuously unable to provide meaningful

rinionon several financial statements due to unexplained discrepancies, omitted expenditure

counts,lack of documentation and explanations to support some of the figures appearing in the

ancial statements.

'Section9(1) (c).

Treasury Circular No.4 of March 1997 as amended in October 2003.

Treasury circular No. 16/2005 of 4th October 2005.
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heextent to which the Government's financial statement accurately and fairly reflects the

overnment's financial position was, therefore, suspect. The term 'fair' as used by the CAG in

nification of Government accounts in most of its reports is misleading. This term does not

tennine the degree of error or inaccuracy, as it describes neither 'good nor bad'. 'Fair' is ar term. It is also crucial that the CAGs audit methods are based on current scientific and

rhniCalknowledge and that the auditors have the necessary professional qualifications and

Dralintegrity as serious financial scams were only revealed during special audits,345 a clear

ication that annual audits were routine exercises that did not add any value to the oversight

cess. Thus, both financial and compliance audits were suspect as CAG did not produce

isfactory 'value-for-money' audits that showed whether the Government spent less, spent

11,and / or spent wisely. Satisfactory 'value-for-money' audits would have revealed whether

.Government was meeting the three Es: economy, efficiency, and effectiveness.

HongKong, the Director of Audit submits hislher value-for-money audits completed between

ch and September of each year in October to safeguard public money and ensure proper

ountability by authorities concemed.v'" In Sri Lanka, the Constitution requires the Auditor

neralto report to Parliament within 10 months of the close of each financial year and when he

;hedeems it necessary to discharge his or her duties and functions.347

testricted audit with narrow scope to inquire into specific matters; also known as Limited Audit.

'or more information see http://www.info.gov.hklaud/

'upra, note 325.
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[herewas a weak system of checks and balances for KENAO as there was no adequate

nechanismin place to audit KENAO. KENAO did not follow up on monitoring the impact of its

uiit reports and did not get any feedback from Parliament, the public and the media.

na nutshell, the office of the CAG was severely undermined by the weak constitutional

rotectionof the technical officers during the 9th Parliament tenure. The absence of prosecutorial

owers,limited financial and human resources during that period did not make matters any

etter.Under KENAO, CAG primarily concentrated in the performance of the audit function at

Ie expense of control function consequently; monies were withdrawn from the Consolidated

und without CAG authorization. The challenge was that the office was helpless in law even in

Ie face of such abuses. CAG only catalogued the abuses 'after the fact' at the end of the

nancialyear. A report by Institute of Economic Affairs summarizes the inefficiencies in the law

henit stated:

'The legal framework is quite robust. It is outlined in the Constitution and various Acts of
Parliament. However, it is quite old and out of date and does not cover critical areas such
as extra budgetary funds. This framework is quite procedural and does not build in robust
mechanisms for oversight and accountability. The Legislature, which approves the
budget, does not have sufficient time or resources that enable it to influence the
outcomes. The CAG undertakes his Control function in a purely routine manner -
confirming that payments being made have authority. He does not have sufficient space
to judge whether the expenditures are reasonable or reflect efficient use of public
resources .... The legislation does not provide for sufficient reporting on the budget and
hence there is infrequent disclosure or it is undertaken as per administrative decisions for
which there is no penalty to the Executive. ,348

Institute of Economic Affairs, Budget Transparency: A Kenyan Perspective, lEA Report (2003).
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conclusion, it can be said that effectiveness of an institution to discharge its mandate can be

suredif that institution has a clearly defined performance indicator (and it performs as per the

iicator) and a mechanism through which it (that institution) is held to account. Internationally

isincreasingly being accepted that there are institutions and instruments critical for ensuring

ectiveness of oversight of Parliament and its committees. These are legal framework

ipected to establish vertical and horizontal accountability), distinction of roles, responsibility,

.essof information by the public, transparency in implementation of budget and commitment

implementation of recommendations of oversight bodies (Parliament and its committees). 349

nn the foregoing, a number of observations can be made. First, political environment as

:mplified in the whip system, orientation of MPs and party politics influence the effectiveness

oversight functions of Parliament. Second, lack of clear constitutional separation of powers

I explicit, legal oversight mandate impedes Parliament ability to check the Executive. Third,

of outdated auditing methods makes it difficult to gauge whether public funds have been

nt efficiently and wisely. Fourth, lack of legal, financial and technical autonomy negatively

acts on credibility of audit reports. Fifth, absence of a determinate parliamentary sitting

mdar is a challenge to the oversight output of parliamentary committees. Finally, on a

itive note, the acrimonious engagement between the Executive on the one hand and

liament and its Committees on the other, drew the attention of the citizens, media and civil

.ety to the need to join forces and fight the misuse of public funds. The country began to

~tof a vigilant citizenry, media and civil society.

!e Manual on Fiscal Transparency, http:/www.imf.orgiextemaVnp/fad/trans/manual.htm (Accessed on 14th July,
).
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CHAPTER FOUR

CONCLUSION AND RECOMMENDATIONS

1 Introduction

liamentary oversight plays a key role in safeguarding public funds, ensuring institutions are

countableand uphold high standards of efficiency in serving the public as they give the public

ue for their money. The taxpayers, through their elected representatives, who in this context

e parliamentarians, need to be assured that their taxes are spent in their best interest and in

cordancewith the law. Parliament plays a key role in holding the Executive to account for the

Iy public funds have been spent.

ris study examined the factors which influenced the effectiveness of the oversight functions of

e Kenyan Parliament. The watchdog committees of the 9th Parliament were used as a case

dy in this inquiry. The study interrogated the legal and technical design of oversight

eworks, factors which promoted or impeded the effectiveness of oversight, and the role

liticsplayed in the overall process. The findings of this study will, hopefully, be a positive

ntribution to suggestions on how to make parliamentary oversight more effective.

isstudy makes observation in two broad areas, namely:

1. Legal framework

2. Political environment under which the 9th Parliament functioned.
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t2 Legal Framework

e study observed that the watchdog functions of the 9th Parliament were underpinned by the

onstitution,35oStanding Orders of Parliament.f" National Assembly (Powers and Privileges)

ct,352Exchequer and Audit Act,353Public Audit Act354and parliamentary traditions.

1.2.1The Constitution355

e study observed a number of weaknesses in the Constitution. First, the Constitution did not

plicitly provide for the oversight role of Parliament. The absence of a clear provision to the

ffect that oversight over the Executive was an explicit mandate of Parliament had far-reaching

egaland practical implications on Parliament's effective exercise of its oversight mandate. This

enarioallowed for the interpretation that oversight function of Parliament was debatable rather

anmandatory. It meant that the oversight function of Parliament over the Executive during the

Parliament was constructed through theories and concepts of democracy and separation of

wers and not from the letters of the law. The power relations between the Executive and

liament were, therefore, distorted; with the consequence that parliament could not check and

lancethe Executive. It also meant that the Executive could ignore Parliament, treat it as an

ritant, and decline to implement its resolutions with impunity. The Executive was not

Constitution of the Republic of Kenya (Revised Edition, 2001).

National Assembly Standing Orders (Revised Edition, 2003).

Cap6, Laws of Kenya.

Cap412, Laws of Kenya.

(AetNo. 12 of2003) Laws of Kenya.

Itis acknowledged that Kenya has adopted a New Constitution which mayor may not address some of the issues
sed.It is, however, beyond the scope of this study in terms of time-frame.
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nstitutionally or legally obligated to act on Parliament's resolutions, leading to the cliche that

arliament had become a toothless bulldog, merely barking but having no teeth to bite.

rosecutorial powers or authority to initiate public interest civil litigation was the exclusive

main of the Attorney General, who besides being a member of the Executive, was according to

:ction26 of the Constitution, not subject to the direction and control of anybody, including

irliament, in the discharge of his functions.

tcond, due to the existence of a constitutional prerogative allowing the President to appoint any

ldevery Member of Parliament to the Cabinet, watchdog committees were at risk of losing

eirmembership, if the President so decided. This study observed that incidence of poaching of

embers of watchdog committees by the Executive did take place during the 9th Parliament and

ld the undesired consequence of negating the effectiveness of oversight functions of

rliament. Whenever the Executive poached members of watchdog committees by appointing

em to the frontbench, th e appointed members ceased membe rship t hereby paralyzing the

mmittee operations.

lird, the Constitution did not limit the number of Ministers and Assistant Ministers, thereby

lowing the President to gain parliamentary majority and acquire loyalty by appointing an

ilimited number of MPs to the frontbench. This lacuna, coupled with the doctrine of collective

sponsibility imposed upon members of the front bench, created a scenario where Parliament

:camea pro-executive voting machine which unquestioningly rubber-stamped the decisions of

e Executive at the expense of its oversight function. The presidency exploited this legal lacuna

defeator alter recommendations of Parliament that were adverse to it.
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urth, the Constitution did not grve the actual job description or duties of MPs, leaving

.liamentary tradition and the MPs to define their mandate. Further, there were no yardsticks or

{performance indicators inbuilt in the Constitution to measure their (MP's) effectiveness.

nsequently, the MPs were not obligated to ensure that they efficiently and effectively

charged their oversight functions by looking at a reasonable number or all of CAG reports,

iducting thorough inquiries, vigorously debating reports in the plenary, and following up

plementation of their recommendations.

th, Parliament had no control over its calendar given that it was convened and prorogued at

:behest of the Executive. In effect, Parliament did not have a determinate time to carry out its

ersight functions as it was not responsible for its calendar. It was the President who had

wersto summon Parliament, determined its business, prorogued and dissolved it. From the

egoing it is clear that the President allocated time for oversight.

tth, the Constitution did not confer on Parliament authority to impose sanctions against

lividuals or institutions who defied parliamentary resolutions. All sanctions were the

:rogativeof the Executive. Even in situations where Parliament had the authority to pass a vote

no confidence on the Executive, such vote led to a suicide pact as it led to dissolution of

rliamenttoo.

~enth,the study observed that the appointment and removal of CAG was solely in the hands of

e Executive. When appointing or initiating the removal of the CAG, the President was not

icinedto consult, which meant that the 'touted' security of tenure of the CAG was not immune

,m presidential intrusion. This is a classic example of where the auditee is the hirer and firer of

auditor;therefore, talk of an independent audit is a misnomer.

127



'ghth, the much 'touted' security of tenure of CAG, which this study faults, is limited to

mselfand is not extended to his staff. This implied that the autonomy of the office of the CAG

as individual and not institutional. An overbearing Executive could, in theory, fire or redeploy

.ffofCAG.

nally,the Constitution did not give financial and technical autonomy to the CAG, meaning that

.Executive which was hell-bent on frustrating the CAG could easily underfund it, thereby

nying it capacity to discharge its audit mandate.

~.2Other Laws

is study observed that oversight function of Parliament, although domiciled in the

mstitution, equally depended on stipulations of other laws. The following laws were important

theconduct of oversight role of Parliament: Standing Orders; National Assembly (Powers and

ivileges)Act; Parliamentary Service Act; Exchequer and Audit Act and Public Audit Act.

rst, it was observed that although the Standing Orders and parliamentary traditions mandated

:whips and the House Business Committee (HBC) to appoint members of the committees,

:y did not stipulate the professional qualification, seniority and experience of the prospective

:mbersand mandatory date of their appointment. This wide discretion granted by the Standing

ders relegated to the periphery factors like merit, competence, and timelines within which

nmittees had to be constituted, with negative impact on effectiveness of oversight role.

eond, the sessional tenure of the watchdog committees as stipulated by the Standing Orders

siedthem continuity and institutional memory and encouraged a high turnover in committee
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embership. This coupled with the fact that Parliament did not control its calendar, created

stability and inability of the committees to have a determinate work schedule.

iird, the Standing Orders gave the HBC the absolute discretion to allocate and prioritize time,

ue and type of business to be discussed by plenary. The absence of a rule enjoining HBC to

locatedate and time to discuss the reports of watchdog committees meant that the Government-

uninated HBC could decline to allocate time to discuss committee reports they deemed adverse

their (Government) interest.

mrth,the Standing Orders have not benchmarked the workload of committees or set mandatory

igth and numbers of sittings for members and the time frame within which committee reports

.veto be concluded and debated by plenary. This makes it difficult to asses the effectiveness of

mmittees.

fth, the study also observed that as a result of sub judice rule emanating from the Standing

ders, Parliament could not discuss matters that were active in court or under the consideration

a judge. This rule precluded the 9th Parliament from summoning witnesses and discussing

uters before courts, thereby making it difficult to conduct oversight.

ough the powers and privileges of the Kenyan Parliament are drawn directly from the

mstitution, they are given effect by the National Assembly (Powers and Privileges) Act. The

tional Assembly (Powers and Privileges) Act constrains watchdog functions in a number of

IYS. First, though it granted Parliament powers to compel witnesses to attend, testify and

iduce documents before parliamentary committees and even provided sanctions against non-

npliance, such compulsion and sanctions were exercisable through the Speaker and the AG

pectively. Second, matters are made worse by the legal stipulation that the President (the
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litee) could direct that a specific document not be produced. In the 9th and previous

Iiaments, Speakers were invariably members of the majority party and had been sponsored for

ction(to the seat of Speaker) by the said party(s) and, therefore, owed them allegiance. It was,

refore, possible that the Speaker's office could be used to impede compulsion of attendance of

nesses. Third, whereas it was only the Speaker who was authorized to ask the AG to

secute any person who defied Parliament, the AG, a member of the Executive, was under no

npulsion to take action. The import of this was that criminal sanctions that Parliament could

Joseon persons who were in contempt of it rested with the discretion of officials (Speaker and

r) whose loyalties were not necessarily with Parliament.

e study observed that the Exchequer and Audit Act, the main law guiding both internal and

ernal audit during the early years of the 9th Parliament, had legal weaknesses which affected

effectiveness of its (9th Parliament) oversight function. First, the legal framework for internal

litunder the Act was weak resulting in serious deficiencies in the internal audit systems. The

emal audit guidelines developed under the Act were outdated. The Act neither allowed for

buals with properly prescribed internal auditing standards nor did it compel the Government

conduct internal audit in all departments. Worse, it did not obligate the Government to recruit

fessionally qualified internal auditors for all of its departments. Since the internal audit report

I ed the basis of external audit by the CAG, in most cases, it was difficult for Kenya National

dit Office (KENAO) to render its objective opinion on whether books of account of most

artments were in order as receipts and relevant documents at times could not be produced.

isresulted in the CAG using the term 'fair' to denote the state of accounts, a neutral term that

Inot reflect whether or not there were improprieties. As a result, Parliament was also unable to
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mduct effective oversight as they were unable to give an opinion on whether there were

alpractices or not.

econd,the Exchequer and Audit Act did not mandate the CAG to conduct a comprehensive

idit to include financial, compliance, performance, risk-based and value-for-money audits to

iable the CAG form an opinion on whether the taxpayers' funds were spent wisely to meet the

~s- Economy, Efficiency and Effectiveness. Without a comprehensive audit it was difficult for

srliament to render an opinion on whether the taxpayers got a good bargain from the use of

!blicfunds.

ird, the Exchequer and Audit Act did not guarantee the autonomy of the office of the CAG.

le CAG lacked both technical and financial autonomy. Due to inadequate funding, CAG could

:itherrecruit and retain adequate qualified professional staff nor fund all his/her programmes.

wing to understaffing and underfunding, the CAG could not carry out timely audit in all

overnment departments. This resulted in a backlog of unaudited accounts of some departments

nning into years, a factor that affected the effectiveness of Parliament as sometimes their

rAG) reports came too late, when misuse of taxpayers funds could not be redressed.

mrth,the Exchequer and Audit Act created a weak link between the CAG and Parliament. The

W had to submit his/her reports to the Minister of Finance (MoF) who in turn submitted them

Parliament. The danger with this was that the CAG had no redress when the report he

mitted to MoF was changed or delayed before it got to Parliament. The mere fact that an

iditeeresponsible for disbursement of funds to the office of the CAG had the audit report

foreParliament had far-reaching implications. The MoF could influence the final report of the
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:AG, put CAG under pressure to change sections of the report adverse to it (MoF), or starve it of

mds if CAG disobeyed it.

dthough an attempt was made to cure the defects of the Exchequer and Audit Act by the

nactment of the Public Audit Act during the 9th Parliament some defects still persisted. The

ublicAudit Act did not give authority to CAG to impose sanctions on Accounting Officers who

lbmitted their accounts for audit later than the stipulated period or failed to comply with audit

uidelines issued by CAG. In the event of late submission of accounts by Accounting Officers,

leprocedure was for the CAG to report this to the MoF which had the discretion of imposing

bctions against the Officers. Late submission of accounts to CAG by Accounting Officers

fected the effectiveness of oversight function of Parliament as it delayed their work. Worse

ill,the absence of authority to punish persistently defiant Accounting Officers by both CAG

ld Parliament bred a culture of impunity .

.3 Political Environment

nactment of legislation and oversight is done by Members of Parliament, who are first and

rernost politicians and whose interest and motivation are functions of a complex interplay of

cial, economic, political and power intrigues. The study observed that MPs were beholden to

eirdesire to be re-elected to office which was dependent upon their loyalty to popular leaders

'their political parties. They equally needed personal resources which they could easily access

rough being patronized or appointed to positions of influence by the Executive. Personal

sources would go along way in facilitating their re-election in comparison to benefits which

auld possibly accrue to them from the accolades arising from performance of their

nstitutional duties.
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[hepolitical environment of the 9th Parliament was dominated by coalition politics arising from

hememorandum of understanding (MoU) which gave birth to the ruling party NARC. The

ibsenceof a regulatory framework for political parties within and without Parliament did not

nakematters any better.

[heexistence of the parliamentary whip system as a procedure of lobbying, rewarding and

unishing MPs for taking certain positions on issues complicated the political environment the

nore.All these intrigues played out against the political background of a Constitution that

reated an imperial presidency with a winner-takes-all, reward-loyalty and punish-dissent

nentality.

1.3.1 Party Politics

ulitical parties were the main actors in parliamentary activities of the 9th Parliament. They

IJayedthe role of constituting Government, and parliamentary committees, charting Government

usiness in Parliament and exercising oversight over Government, depending on whether they

'rarties)were ruling or opposition in mandate.

II was observed that at the inception of the 9th Parliament, the ruling party, NARC, was a

lctchpotch' of political parties which came together through a pre-election MoU that had

romisedpower-sharing to its leadership. The fallout that arose from the failure to honor the

t
aU changed the political power balance in Parliament to the extent that the de jure and de facto

lingparty were completely different. The intra-party hostility among the various factions of the

lling party became more intense than between it and the official opposition party, thereby

minishing its parliamentary majority. The counterbalance measure taken by the President of
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rming a post-election coalition with opposition parties further disfigured the known face of

myan Parliament as being made up of ruling and opposition parties.

lese political party-hopping and the corresponding loyalty shift tremendously impacted on

ectiveness of oversight function. First, composition of watchdog committees by party

embership became a nightmare as it was impossible to distinguish between ruling and

position parties. Second, after the constitution of watchdog committees, voting in the

mmittees and at plenary was no longer left to the policy of individual political parties, but to

litical expediency. Third, the political distinction both in terms of policy and agenda between a

ling party and an opposition party, which is the hallmark of adversarial debate in a

rliamentary system, was obliterated. This made it impossible for the 9th Parliament to conduct

jective debate on reports of watchdog committees.

\.2 The Whip System

le party whips, through whom the party leadership lobbied MPs for support of their

rliamentary agenda, and who had the additional responsibility of appointing members of the

mmittees, got sucked into the arena of intra - and inter-party wrangles. Due to the absence of

5ulations to guide whipping and de-whipping of MPs, the whips added insult to injury by

eluding MPs associated with factions adverse to theirs from committee membership and

hippingmembers to oppose adverse watchdog committee reports.

rrewhip system also affected the objectivity of members while conducting oversight.

metimes, parties took certain positions and expected all their members, including those in

ersight committees, to abide by certain resolutions regardless of the consequences on

1ersight. This denied members autonomy to support some procedures, resolutions and
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»mmendations. Members who exercised independent thought that conflicted with the party

sition faced hostility from both the party and the voters as in most cases this was viewed as

hting the party.

,.3 Absence of Regulation of Political Parties

e absence of a law regulating the conduct of political party affairs both inside and outside

Iiament affected the conduct of oversight during the 9th Parliament tenure. First, it allowed

mbers to party-hop within and without Parliament, with impunity. The role of political parties

mobilizers of specific public agenda and sponsors of candidates to Parliament was negated.

is created disconnect between position taken on issues by an MP, his political party and the

ilic, thereby undermining the novelty of representative democracy.

ond, the President did 'poach' members of other political parties and appointed them to the

iinet without consulting their sponsoring parties or the electorate.

rd, MPs, without regard to their parties or constituents, defected and counter-defected, during

ir term in Parliament, without losing their seats in the house, a factor that made it difficult to

ermine the number of Government and opposition MPs at any particular time.

nth, absence of a law regulating funding of political parties meant that certain individuals

Ied some political parties and then treated them as personal fiefdoms. This affected

ectivity of oversight reports and debates in the house as it reduced MPs to being puppets of

:eindividuals.

h, the absence of regulations enjoining political parties to practice and inculcate a culture of

iocracy by holding regular elections meant that the political parties were not accountable to
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eir memberships. This, by inference, meant that political parties, which were major actors in

rliarnentary business, were not obligated to account to the public through regular, free and fair

my elections. A political party that is not accountable to the public is not expected to be

mmitted to the public good of exercising oversight over Government use of public funds.

3.4 Imperial Presidency

was observed that the activities of all political actors were revolving, rotating and gravitating

ound the presidency. The Constitution had conferred upon the presidency all powers, to create

ld abolish offices, hire and fire public servants and allocate and distribute resources besides

her forms of authority.

rst, most MPs craved the support and attention of the President with the hope that

lpointments and resources would be the resultant benefit. In order to be perceived by their

mstituents as development-conscious and, therefore, deserving of re-election, MPs were not

ady to take positions critical of Government. This meant that, faced with a choice of placating

Ieimperial presidency (and, therefore, accessing political goodies) as opposed to exercising

versightover it (and suffering its wrath), a majority ofMPs would prefer the former.

econd, voters placed higher prermum on services obtainable from the Executive like

mployment, roads, access to education and health that only MPs with presidential patronage

uld satisfy. Voter demands ensured that most MPs were concerned with the interest of their

nstituents to receive more public resources so that they (MPs) stood better chances of getting

-elected rather than legislating or conducting oversight. The study observed that in the last

sion of the 9th Parliament, most MPs were preoccupied with schemes and politics of re-

ectionand not with oversight or legislating.
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.4 Recommendations

tom the foregoing it is apparent that effectiveness of the oversight functions of the 9th

irliament was influenced by two broad factors, the legal framework and the political

ivironment within which it operated. The legal framework mediates the tension between public

stitutions as they perform the delicate act of executing public mandate in accordance with

iblic will as, legislated, funded and overseen by representatives of the public. Oversight, just

ce democracy, is a function that always requires improvement and renewal. Like a curving

rifethat has been put to use and which must be sharpened so that its performance is enhanced

its next usage, the legal framework requires constant review. It is on this understanding that

e study recommends measures to be undertaken to improve the effectiveness of oversight

actions of Kenyan parliament having examined the 9th Parliament. The key actors in the

myan parliamentary oversight are Kenyan Parliament and its watchdog committees and the

ficeof Controller and Auditor General. The study recommendations revolve around these two

tors.

1.1 Parliament and its Watchdog Committees

re Constitution

'st, for the avoidance of any doubt as to the functions of Parliament, the Constitution should

olicitly confer upon Parliament the prerogative of overseeing the execution of public mandate

the Executive and equip it with authority to impose sanctions against the Executive

137



ndividually and collectively) for defying public will as reflected in the legislation or approved

idget.

econd, to balance the powers exercisable by the Executive over Parliament and equip the latter

ith the ability to check the former, the Constitution should provide for a clear separation of

iwers among the three arms of Government. The Constitution should provide Parliament with

itonomy vis-a-vis the Executive in respect of membership, finances, calendar, implementation

'its resolutions, and related immunities.

iird, the Constitution should spell out clearly the job description of MPs, put in place

echanism for regular public audit of their performance and place oversight as the main function

MPs.

urth, in order to enhance accountability of the Executive and MPs, the Constitution should

ve provisions that regulate political parties. These regulations should relate to mandatory

ernalization of democracy in political parties, funding, membership, party-hopping and other

ilpractices.

th, the Speaker and the Attorney General's offices' exercise of control over parliamentary

tiated legal proceedings, be it nolle prosequi or issuance of sermons, must be restricted. The

:er is an office in the Executive, while the former is an elective office occupied through the

iport of majority MPs who are invariably members of the ruling party. To cushion Parliament

m the impediments likely to be imposed by these two offices, the Constitution should

eguard actions taken by Parliament from termination by the AG or interference of the Speaker

ose loyalties may reside elsewhere. Implementation of a resolution by Parliament for legal
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actionto be taken against an individual or that summons should issue should not be at the

uiscretionof the AG or Speaker.

OtherLaws

'irst,to address the need for merit, competence, experience and the blanket power given to the

hips and House Business Committees (HBC), the Standing Orders should be reviewed by

ntroducingprovisions obligating the whips and HBC to consider factors such as experience and

ainingwhen constituting watchdog committees.

econd, to ensure stability and continuity in the tenure of watchdog committees, the Standing

rders should be amended to change the watchdog committees from sessional committees to

anding committees, serving for the entire tenure of a given Parliament.

hird, to commit the watchdog committees to high performance and self evaluation, Standing

~dersshould set benchmarks on quorum, length of sitting, and other scales of measurement of

fectiveness.

iurth, to ensure that Parliament considers watchdog committee recommendations, the Standing

rders, just as it sets out time for debating the budget, must delineate time for Parliament to

:bateoversight committee reports.

fth, to ensure implementation and follow-up of committee reports, the Standing Orders should

amended to establish an implementation and follow-up committee.
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:ixth, the Standing Orders should obligate the whips, HBC and other relevant departments of

'arliament, to ensure that watchdog committees are constituted and adequately funded and

taffedat all times.

he parliamentary powers and privileges are spelt out in the National Assembly (Powers and

rivileges) Act. The powers of Parliament to compel attendance of witnesses to produce

xuments or give evidence and punish those in contempt of such powers is resident in this Act.

Iorder to enhance effectiveness of oversight functions of Parliament, a revision of this Act is

xessary.

rst, the proviso allowing a witness to decline giving evidence or producing documents on the

uensible reason that the President has directed that such information should not be availed

ould be deleted from the Act. This is because such a proviso can be used to encourage opacity

d undermine oversight.

cond, the requirement that all summonses be issued with the permission of the Speaker should

amended to remove the Speaker's discretion when it pertains to oversight functions so that

:uance of summons is a matter of cause. This will go a long way in forestalling situations

iere the Speaker is an impediment to oversight even if he/she is under pressure from the

ecutive or his sponsoring party to do so.

ird, the stipulation that consent of the AG should be obtained in order to institute contempt

iceedings against a person who has violated parliamentary privilege should be reviewed. This

expected to prevent the AG, who is traditionally a member of the Executive, from using his

sition to undermine parliamentary privilege.
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urth,the Act should be revised to cushion MPs from being detained, either by the police or on

nt's order, for suspicion of commission of an offence. As it is, the immunity from arrest

oyed by MPs under the Act is restricted to the precincts of Parliament and is often negated

en MPs are detained by the police or on court orders after being arrested outside the precincts

Parliament. In short, the duty of the state to arrest and prosecute suspects, including MPs,

iuld, to the extent that an MP is required to participate in the proceedings of the house

eluding oversight), be applied in a manner that balances the rights of complainants to access

tice against all, with the corresponding need to ensure that all MPs are available unhindered to

charge their duties to oversee Executive activities .

.2The CAG

iancial oversight is initiated by audit report of the CAG, without which office, Parliament

uld be unable to access scientifically conducted audit. It, therefore, follows that the

ectiveness of the office of the CAG, as the primary process of the parliamentary oversight

.le, cannot be overlooked. The CAG is an institution whose appointment, function and tenure

derived from the Constitution. Other laws, for example, the Exchequer and Audit Act and the

olicAudit Act also impact on the effectiveness of the CAG.

e Constitution

order to ensure that CAG enjoys autonomy in terms of appointment, removal and in the

charge of his/her mandate, various recommendations are made. First, the Constitution should

arly state which arm of Government the CAG accounts to. However, since the CAG audited
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rgely the Executive and worked 'hand in hand' with Parliament, it could be assumed that the

;AG is an integral part of parliamentary oversight. The Constitution should, therefore, involve

'arliamentin the identification, appointment and removal of the CAG and not leave it to the sole

\scretionof the Executive.

econd,the Constitution should give explicit mandate to CAG and provide for sanctions against

I

ccountingOfficers who refuse to co-operate with the CAG in his audit work. In other words,

r the CAG, to carry out his constitutional functions of controlling and auditing public

stitutions, those in charge of those institutions must be brought within the mandate of CAG and

:punished for being contemptuous of such mandate.

iird, the Constitution should extend the same immunity granted to the CAG to his/her staff.

Ie immunity should include financial and technical autonomy from the Executive directly

ianating from the Constitution.

ther Laws

Ie Exchequer and Audit Act and the Public Audit Act are the two main statutes which give

ect to the constitutional provisions which established the CAG. The effectiveness of CAG

~hlydepended on these statutes. First, the Exchequer and Audit Act and the Public Audit Act

iuld be consolidated into one legislation for ease of reference.

cond, the provision in Public Audit Act to the effect that CAG reports to Parliament through

:MoF should be reconsidered. This recommendation is informed by the desire to have a clear

ationship between CAG and Parliament on the one hand and Parliament and the Executive on

other hand. It is also intended to minimize friction that may arise between the CAG and the
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MoFshould CAG exercise the option of transmitting his/her report through the Speaker, and not

MoF.Third, the Public Audit Act should be revised to empower the CAG to take action against

AccountingOfficers who persistently submit their accounts late for audit or who disregard audit

instructions from the CAG. These late submissions of accounts and disregard of audit

instructionsfrom the CAG were identified as impediments to timely audit.

~ summary, the study identifies the legal and political framework under which Parliament

jlerformsoversight as the key factors impacting on effectiveness of its performance. The study

recommends a legal framework which may not be used by one arm of the Government to

mpeach the effective performance of the other arm(s). It was found that owing to the above

.actors,the oversight role of Parliament through PAC and PIC was not effective. The study

erefore recommends constitutional, legal, institutional and political reforms with the objective

fpromoting the practice of good governance, transparency and accountability.
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POSTSCRIPT

Background

n the 4th of August 2010, Kenyans in their millions went to national polls, not to decide who

ould be their 'executive magistrate' or 'lawgiver', but to settle conclusively how they would be

governed;the relationship between the institutions of governance and the residual powers they

enyans) retained for themselves. This process was a plebiscite which gave birth to a new legal

d political order whose effective date was on 2ih of August 2010, when the President

~romulgatedthe New Constitution into law.

[heclamor for constitutional and legal reforms has been a national political and legal agenda in

(enya for more than two decades. The attainment of this agenda is quickly becoming a reality

viththe passage, promulgation and subsequent setting in motion the process of implementation

fthe New Constitution. Although the study recommended constitutional, legal, institutional and

olitical reforms, a scrutiny of the New Constitution indicates that some of the suggested reforms

ave or are in the process of being addressed. It is hoped that the study findings and

commendations will continue to inform the ongoing process of reforms.

ew Constitution

he New Constitution besides emphatically re-stating the sovereignty of the people of Kenya,

IS enshrined in it democracy, human rights, rule of law, good governance, transparency and

.countability. The New Constitution shares the 'executive authority' of the Government
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between the National and County (devolved) Governments. Legislative authority has similarly

beenshared between the two chambers of Parliament (National Assembly and Senate) on the one

handand the County Assemblies on the other.

First,chapter eight of the New Constitution establishes the Legislature. Article 95(4) (c) and (5)

Id) explicitly confer on Parliament oversight role over collection and use of national revenues

nd further oversight authority over all state organs. Second, Articles 130 (1) and 152 (2) provide

orthe separation of the Executive from the Legislature by making it explicit that members of the

xecutive are not to be Members of Parliament. Third, Articles 94, 95, and 96 of the New

.onstitution have clearly spelt-out the work of parliament and on this basis, its (Parliament's)

erformance can be objectively evaluated. Fourth, at Articles 92, 117, 124, 125 Parliament is

rjoined to enact laws to regulate political parties, provide for its powers, privileges and

nrnunities, establish committees, their rules and procedures and exercise powers similar to those

f the High Court when dealing with witnesses and evidence. Fifth, the New Constitution fixes

letenure of Parliament and guarantees its autonomy through the establishment of Parliamentary

ervice Commission. These are provided for in Articles 102 and 107 of the New Constitution.

ixth, Articles 228 and 229 provide for appointments, with the approval of Parliament, the

olders of the office of Controller of Budget and the Auditor General. The mandates of these two

fficers are enhanced in the new dispensation.

Ither Laws

he New Constitution enjoins Parliament to enact specific pieces of legislation to give effect and

leaning to it. These pieces of legislations range from Standing Orders, Parliamentary powers

ivileges and immunity to national audit legislation.
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Conclusion

lhe challenges experienced by previous Parliaments when conducting oversight functions, have

Jeen, to a large extent, addressed by provisions in the New Constitution. Further, issues of

eadership and integrity have been prescribed at Articles 73, 74, 75, 76, 77, 78, 79, and 80

chapter six). The provisions of the New Constitution addressing electoral issues, for example

olitical parties, or, the integrity of the electoral process, may go a long way in addressing the

olitical climate under which oversight is conducted.
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