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INTR UETION

SELFwD: ATION AND OGADEN SOMALIS

The primary eenceyn of this dissertation will be the
problom of principles of inGernational law that scom %o find
ne expression in practical situations. The principle ef eelf-
détormination has precented problems to both lawyors and
political solentista as Ltz Jegal applicability bad not been
established. There is a wealth of theories which have held
sway for a long time that tho prinoiple of soifedotorminatien
fa only a moral and pelitfcal principles Thore Ls an almoag
irresistable school eof thought dominant among juricsta of modern
tines, which holds that $he principle is usod by politdcians
%o weild pover. This, ac we shall see is an atdcmpt At
toemporariming the problem aud dismissing 1t as though 4ts merite
do not go beyond politionl evertones. This is mnggm becanae
the problem iis: not fn 4ta legality, but in fitg appidcability to
prastical prodlens,

X have chosen the Ogaden Somalis as a fase atudy for
sevoral doliberate reamonn., To bogin with thure §a inadequate
1iterature on the Ogadaen selfedotornination as moct writers
have disminsed the prisciple as being enly politdoal. It 45 a
region which cansed alot of international apatulotion during the
Ogaden Var (1977 - 1978), and mo lfterature has boon written
acncerning that ovent. Also, I found this a most doleotable atudy
bacause of the Somalif olatms Yodged agatust Ehiopio to the
offeot that the Ogaden Ssmalis are living undor "alien" subjugatio:



and ashould therefore be allewed to recede and join up with
Semalia. It is very interssting the way ethnigily can blind

a poople to all practiocal problems attached 4o the iseue. I
choce the Ogaden Boumalis becanse of their mewmdie uay of life
whioch Shough is being @aﬁmﬂg disconaged is otill Yory

evident. It is this vay of 1ife that has boce a hindramce to
providing a viable solution o the problem of tho Samaldis. It

is also an intaerestiang aros to gtudy becanse if zolf-dotermimation
rQr thes Ogaden Bomalis will be achieved ramuiiisg dute s?oaaamﬂ,
them &t will trigser off othce claime in the Thewm of Africa
including the already oxplooive ghifta situatfon in Eoaya. I
could he an oxzample of how political ambitisens of ono State can
upaet the stability of othor covereign Statons To elgwn i¢ a1},
Ethiopia and Senmalia aro neighbouring States to my own Country
Kenya and the problimc expsrionced in the HEypihoin Yyentier
District of Kenyn is a aplilaover from the Ogudun yogion and this
ic very interesting bocaunce ¥ have watohed tho fnotability caused
by chifta activitiss in the NID, with growing concosn.

As indteated enrlier, what proupted uo to otudy thio
principle is tho faet that doliberations ia Ehils f4eld have shown
far less ooncorn with probletn of the legal impddcations of the
principle both in yyuctics and effect. The ranpe of study has
not normally been beyond dfaputes I feod styéngly thet at the Sum
Proncisce drafting of the UN Gharter (1945) the incimsicn of the
principle of solf-deterninaticn waa in order to tatay for coleamial
sAfuations. An exprescion of thie right vould dofinitely vesult



inte Severeign indepondence. The teorm "yeoplea" and‘hations"
used in the charter later proved to bs ocumberaone hoonuse
situatiens arose in independent States which Justified an
interpretation that yoople within an indepondont State can
rightly exeroise the right 3o self-detormination, z intend

to show that it was for this reasom that the Ganeval Ageembly
of the U.N. suddenly producsd mimerous resclutions teuching en
the question of self-detormination. A closer examination of
these reeolutions showe that there is an inhorent emmot bet-
ween the territorfal intogrity of States and selfwdatermination of
a minority "people™ in the Sovereign State. I hopo that my
deldbarations will prove very enlight@fiing Bo bhe reéader as ny
sourdse are varied and numsvous,

In the yirst chapter X have given the problam of the
Ogaden Sowalis idis ﬂ_g!tm higtorical context vitth a view to
exprenaing its poldtical impiiqatiens for ue todays X have
exasdned the treaties cemcluded by the colonial povers with the
chiefs of both Somaliland and Ethiopia. I hops 6o show by this
that thess treaticp, in the natwre of all colonial froaties, were
veidable andshionld have been vontested before the ond of the |
colonial era; they have mo relevance te the indopundence situations.
Xn the seeond chapter I will trace the history of tha wuﬂlﬂa
of stlf-determination Shrough the Fronoh and Rm&m revelutions,
to the presont times. 3t 45 gn thtn chapter that a wealth of
Imowledge will be dorived bevause the reader will S’tud that. the
argument as to whether oy nat the prinoiple haa ammd the statua
of legal prineiple will be conaiderod in detasl. Juristio opinion s



and judicial decisions will all be coneiderods The United
o o

Bationa practice will also £ind a veicefwitilthd viou to

eatablishing the effacot of tho Gomeral Aassenbly recolutions.

In the third chaptor I shall conocern myzolf with the
iasne of territorial intogrity and soverefiga indopondance of
States, gauging thesse againsct the principls nf gelfedoteruination
I shall proeced to determine whother the latter priunciple is
a principle of fus _apseng. This chapter o imyortomt becsuse &£
it io eatablished that solf-dgtormination io Ing coriang then 1t
will overide all provisions to the contrary oz any other pevemptory
Boze: of international ildav woRid, In the concliuding chaptey the
question vhather or not the Ogaden Boualis huvo mado out a geod
cace 0f awlf-determination capable of Ynteruatinnl mweegnition
will be considoved. Thronghout the work thers will be an overy-
tono, that cannot be fgnared, to the offeet that sglf-detormination
13 n privciple that Jurists profer to brush anido ds & nerely a
political primciplo whidh @l Bot serit much suncideration .
This exposition 15 meant to ochallwnge the Imterstitionsl Community
as to the effectivencss of thole politieal orpans in the aottle=
ment of internatiénall dlomtcon,



CHAPTER ONE

ORIGIN OF BOUNDARY DISPUTES

There is virtually universal agreement that the principle

of self-determination applies to dependent psoples and colonies.

However the colonial powers have been at pains ¢o show that the
prinociple is aleo relevant to independent peoples wvho may have

been deprived of a Government of their choice, Oftentimes this
has been realised in coup d'etat which in recent times have been

a distinotive feature in third world countrioa.1

The application of the principle of self-determination to
pPooples in independent States raises more controversial and difficult
problems. Difference in race, language or religion may be used in
support of the olaim %o self-determination as is the case with

the Somali poople.z Understandably States are sensitive to
suggestions that their peoples ave entitled to selfedetermination,

as they fear this would result in disintegrations The exercise of
this right need not noessarily result into a coup d'etat oy secesaion,
it may aleo be expressed thyough association, merger or' loocal

autonomy, as long as the choice reflects the wiches of the people.

It 45 a commen feature of oriticiasms about the practicabili-
ty of the right of the peoples %o self-determinetion to stress the
lack of a competent organ in the internatiomal commnity to
aetemane_gf which peoples are entitded to such a pight, Sir Nor W.
Fennings put this oritiolems



"Hearly tqﬂ%ty years ago a professor of
Political 8cience who was also Presidont

of United 8tates, President Wilason,
snunciated a doofrine which was ridiculous
but wvhich was widely accepted as a

sensible proposition, the doctrine of
self=determination. On the surface it seemed

reasonable 3 Let the people doocide. It was

fact ridiculous becausz the people cannat

dacide until somebody decidos who the
peopleo are'.3

At the time, Presidemt Wilson had the league of Nations in mind as
is envisaged in Article 22 of the Covenant on mandates. In Article
IIXI of the First Draft by Wilson read as followsi

"The contracting powvers unite imn guaranteeing to each
other political inddpendence and territorial
integrity, but it ie understood between them
that such territorial ro-adjustments, if any,
ag may in the future become necessary by

reason of changes in present social conditions
and aspiration or present social and political
relationchips pursuant to the principle of scle
determination, and aleo such territorial re-
adjuatments as may in the judgement of thrmge
fourths of the Delegates be demanded by the
welfare and manifest intercst of the peoples
concerned, may be effected, if agreeable to
those peoples,and that territorial changes may
ia equity involve material compensation. The
contracting powers acoept vithout reservation
the principle that the peade of the World is
supsrior in importance to every directioen of
political Jurisdictiom or boundary".h

The League of Nations did not live up to tho ideas expreased by Yilaoonm,
The United Kations has likewise been unable %o effectively ocarfy out
dts functions and resolutions of the General Assenmbly and the sgourity
councilds find expression only in the books znd have had no binding

effoot on the states engaging in armed«conflict of the exyression of
the principle of iselfedetermination.



It is intended in this first chapter to examine the
question of the Somalis in the Horn of Africa with a view
establishing the legal basis of their oclaims. To do this I havae
found it inevitable to oonaider the historiocal background of the
Somali/Ethiopia dispute and to examine the ablemplts that have been

made to resolve this disputes. I will also gloss omn the Northerm

——

Frontier District problem between the gaid Somalic and the Kenya

Government. The foregoing is intended to determine whether the
7 -
\ Ogaden Somalis have a_ to self-deaterm or they
o=

/ :ﬁ are capable of conclusiva choice of option and whather infact /

L~
they have a right ueritins international reoognitlan.s ) N

— e ———T
—

i —— T ———— -
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THE ETHIOPIA-SOMALILAND FRONTIER DISPUTE

The case of the Somali people is similar to that of many

other peoples in Africa split up between several different states

by the arbitrary drawing of boumdaries by the Colonial powers.

Many African States fear that if the olaims of such peoples were

to be satisfied the disintegration of existing politiocal entities
and the formation of new ones would ensue. Aware of this threatene-
ing possibility the existing African States have realised they need
to proteot their veasted interests in existing borders erystallised
in the 0.A.U. resolution adopted in 1964 at the Gairo Bummit by
which the member States pledgeds "To respect the borders oxisting on
their achievement of national lnlerendenoe.“e There was quite a
change in policy from the previous line adopted in 1958 by the All
Africa Peooples Conference in Accora denouncing the “artificial Frontie

drawa by imperialist powers to divide the peoplas of Africa,



particularly those which are aoress ethnis groups and divide psople
of the same atock". It acoms as 4f there are two 0ppasing -
resoclations in existence and from tho outset the queatioms the

new leaders of independent states had to grapple with were not

" easy, It is understandably undesirable to have fixed houndaries
dividing a2 paople who share sams oulture, religion and languagee
In 1964 tihdze resolution of the O.A.U heoads of Statef was defeated
by the negative vote of Somalda Répubiic,

The Republio of Somalis has contended that the policy of
easing boundaries /‘dhe contrary $& tho principle of tho selfe
determination of thc; peoples. Bomalia, claims the ramifinntinp
of the Somalis as they are homogentious paople and oontrary to
most other African States, it has no fear that ether internal groups
would resert to similar olaims, and dismember the Somali »apublic as
it stands today.7 To echampiin these olaim therefore Samalyn has
resorted to ayms im order to obtain the revision of berdaro,

Prosently the Somall poople are divided between tha Somall
Republio, Kenya N.F.D., Ethiopia<Ogaden snd Dgibouti. Tho Somald
Republio itself ia a compound of former British Somaliland and the
Trust territory of Bémali administerocd by Italy. Shortly aftcr
the independence of the twe territorien in 1960, they jotned %o
forn the Repubiic of SBomalid, - ®his was oloarly a step tovards the
hopod. for Somalt iategretation inse a eingle political unit,
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SOMALI NATIONALISM

The Somali nation, though having a c¢ommon culture,
language and religion, has never come under a ceniral authority,
Before the colonial partition, the smportant unit was the olan
and the clan segment in which all males played a prominent role.
They exhibited a fieree individualism that laid thom open to
partitioning by the colonial powers.

In 1884 = 1886 they entered into treaties to alienate
Somaliland to non other than the British Government. These agreo=
ments of YProtection gave the British access to the regions
occupied by the Somali peoples. TFhese agreements further provided
for the freedom of shipping for the British. The mareements were
in standard form and it would dbe interesting to cxamine them for
their legal contentse.

Article 1s '"The Hbr Gerhajia do hereby declare
that they ars pledged and bound never to cede.

a1, mortgage or otherwise give for ooccupation

tho territory preaently inhabited by thenm o»
being under their control"."9

In further agreements signed in 1866 the trides wore brought
under the British rule and to be in the agraocious favour and
protection of the Britishe Glearly the tribes consented %o
limftations upon their indepsndence but they did not surrendery

it altogether. It was not oclear what the practioal socope of theae
Bgbeements entdtled as the tribes had no boundaries to determine
content. It oan however be glimpsed from the seasonal migrations

of these nomadio paop19 who spread out as the nced arose.
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Ethiopia taking advantage of tho unrest caused by tha
Anglo-Egyptian comfrontation in Sudan made accelerated cladms
to what vas the British Somalilande The AnglO-Ethiopian treaty
which was concluded during thoase unsottled times demarcabod
the boundary detween Ethiopla and British Somaliland, and was
unnaturally favourable to Ethiopia, as 1% c¢onceded to ib:
grasing lands frequented by Semali miomadisy The trealy huwuver
secured for the Somalis the Fight ¢o gvazé and use the wolla,
It also previded that the Somalis in Ethiopia should be woll
tmtéd»‘o

This agreement turncd out 8o ho vather unfertunasto ia
the way that the Somalis were mever sonsulied and neithoxr were
they reprasented. Only an exchange of nofos annexed to tha 1897
Treaty purported to tvansfer the torritopies, svem eoy tha British
vere obliged %0 megotiate with Mﬂﬁa froir a ailitary disadvens
tage. In ageordance with Avilale 2 of the 1897 Treaty,

“Zhe Frontiers of the Britich protactorate
on thé Somali coast revogmiacd by Euperoy
. Henelik shall be dotoymined subscouensly oa
by an Mﬂls. of notos «.os Thoso notea shall
e aw_ta the preasent Traaty of which
geghu o htem n:.‘::’thm gaxrdy 5o aoon
8 4o, ve raocelved o-ap?pwa&_'_,,nfthe
High contracting parties...e'™%

The frontievs were to remagn fantasb,s M 1054 the British
minister for colenial affaiys sommenteds

"It was yecognised that this Lfue had the
unsatisfactory effect of cutting acrosa
the traditional grasing aveas of the
Samall tribes and the letters were sccorde
ingly annexed to the Tyeaty pm fng thad
the Gribes en either sides of the frentiey
wvere free %o oroas thab fyontiey for the
parpooe of graving.”
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It was hoewovor cloar that the tribes so graging would siot be
subject to that Jurisdietion. This kind of roasoning woo
anforgivabldc bocauce every soveroign bas 2 wight to subjoct

an eneny to the municipal jJurisdiotiss in the event of traspyacse
The Treaty of 1897 apoalté? of haste and fn~dsquate considaratiomn
becusse it doos seom ac though the momadic mpvement of the pusple
waa to bo abmmny_ restricted, ‘

The Haud region and tho wosorved areas wore piven
to Ethiopia togother with the Ugadeon vogion (see map flluctratien).

Betucen 1897 and 19385, foliowiag the Italian savasion
of Abyesinia, Somall triben 4 msigrating inte Bﬂliﬂrla vorae
effoctivoly jroteated by the presence of the British reprosentatives.
It ie not clear whethor this meant tho Somalds would oniy by
protectod as long aa the British yemaingd, or vheéhar the Ethdopdon
Aduinistration was under a duty to pxoteot them. 1If tho Ethiepiana
violated the rights would not #hwe Beitish donounce the Trooaty
and assert comtrel in the Haud, Ogaden and reserved arens?’® I
1954 after the world var two the Ethdopians laid olaim £o theoo
eare areas vhich the British Nad Semporarily talien over during
the var and thay were given. Fhio 4n esdefide shéiid havo sotilsd
the Somali olafm, yet this tn effect 4o tho starting point of
*ffective yrotest by the Somalids, agaiust foreign dumdnaticn and
their asasrtion to the right to celfedebornination. By tho
November 1934 agreement, the Britich roturbed the lands to tha
Ethiopiens theredy admitting that theco Yande belonged ¢ Ethiopia,
¥ecalling the Anglo-EthiopSan Tweaty 1897, The 1934 agpocuent
feinstated that the 1942-194% ngreementn, wnder which Ebhiapin placed
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tho Haud and reserved arcas umnder the British protection, did

not remove tho caid lands Sfrom tho Ethioydan territory. In 1955
felloving tho ioplsueontation of the 1954 mgreemont, thero was alot
of friotien bdetwvaen the new Ethldpian offfelals and the Sonnli
tribes whose grasing grounds lay wvithia thesd ldads.

The logal status of the 1897 Tronly waas debated in tho
British parliameat in February 199.‘5-:lb The questions dehated
controd wpen vhother the provisions of the 4897 Treaty vore
constotent uvith previcias: - agrecttonte with Somalia to yrotood
thom and thelir territories "under their authority and Jurfodio-
tion". If thoy were not conuistent weyo they legally bindins?

It ia izportant to note that unless the 1897 Treaty proviais

found to be inconsistent with the onrlicp agroements, the amestion
of logally dees not arisej but if fopr somo peculiar roccon thoy are
found to be binding irrespective of carlicr agreements then the
question of incomsistency will be irrolevant. Although tho Celamia)
secrotary agrees that the 1897 Treaty was inconsistent its logal
effects munt remain:

I have alao been asksd vhothor there was not a
caoe for a roference to the international ecurt,
:nm.ig;"' the alloged conflict, botween the

roa and the agroasent previocusly signed
wvicha leaders seee In a matter of this
sort the ccurt would be bound to hase ite deciaion
on tho Trpeaty of 1897 which, as an international
Anstrugont leaves no deubt as to where sovereignly

u‘a’.‘i-
In the same dabate in the Houso of Comzens the minigter ctated
that the 1897 Treaty was logally bending as an internatiannd
m&mmt15 wheroas the earifioep agroottonts with the Chtofs of the
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Semalis were not. The question therefore of iunconsistency does
not ariase, aa in the cubsequent treaties tho Byitisch had
aequiended and hed agvor mentiened their caprlicr cgroomente. It
would seem a@ though thess stendeard fora agrecnmonts with the
Somalie were held Ampotont uwith effoet from 1897, VYhereas the
1897 treaty was implieit and its effect was to dolimit and
dofine boundariea, the agrecmonts were vague, and inpraecise.
This calls for an examinatien of the 1884 - 1866 nghsoments by
whichs

under the Britich reetection |-> Taoy coome re"

the preseatatiom of Grder and cihor ory ouac0s

sufficient reasoma’e
Thore seens to have boon no trensfer of tesritowy frem the
Somalis to the British and thorefore the Britink had no right
to tranafer by treaty that which did not belong to theme The
tribes had puwported to nliomate their land £9 nom othor but the
British and any purported tvancfer was invalid snd {legal. It
would seen uonhame that these lands m&nﬂeﬁﬁhhm-

feorable.

The 1942 ana 194k agrevmants 44d not fn affoct yensve
thece londs from the Bthiopian Serritory. it whe o tenperary
Aghoanent donaluded for the rognlation of thois mtual relatiecns.
Article 7 of the 194) agveemont: provides:.
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"In ordey as an ally to coatributo to

the offoctive protoction of the wary amd |

without prejudice to thedr underlying

sovereignty, the Iupsrial Ethiopian

Governnent horeby agreeo that for the

duration of this Agrcgment, the tarrie

tories designated as thae Resamved

Areoa and the Ogadon, ae set Torth in

the attachod Schodule chall bo under

Britiah Militery Adainistration®.

Sincae 194h the Bpitich Government tricd to megotiate
the return of Samald terpritory to their faricdictiony but
Ethiopia was rigild. So the 1994 Agrecment offectivoly returned
the lands to Ethiopia. Thoy houawver tried to stoshro rights for
the tribes of Sowall to grane afd water their snduslsz, This was
a gross failure on the part of the British, vhe hod alreecdy lest
offoctive bargaining ground snd were asending an apology to the
Sgumalis. It ia intereating to note Article 2 sn@ 5 of the 1954
Agreeneont %o the offeat that the grasing rights of tho Seualio
had beon secured dn mhitsh" The Britich Govommnent stated
that no Britich territory was bedng tranaforsd o Dthiopia in the
1954 Agroement, the 194% Agresment hed beon mzdo uSihout presuddce
to the Ethiopian Boveragnty anf could de tepwminited gn thres montha
aetise by oither sfde. Tho Bthiopian Govornuont agvesd to allow
the Sonnlis thedr graaing rights “as far ags yussidie™. The
British Goverament £n 1954 :weaffirmed the 1857 Agrecment an a
binding one and her majosty 4ovo mot repudinbdy international
agreementa. The questions as to why the Somalf wers not censulted
romained unaneverad. Articlo 1(2) of the U.le Chartor states the

purgese of the U.N. any
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"To develop friendly relations among

nations based on respeot for the

principle of aqual rights and self=

determination ¢f tho peoples®.
Thés is also the sudject of Article 55 of the F.Ne Charter.
This Somali/Ethiopia disputes 18 a question cf intexnational
rocognition whese history is characterised by unfairnoss and
oolonial irresponsibility. The questions revieucd bofore the
ceurt1? wore whether the Somali tribes being thompelves "primitive"”
and "nomadic" had ocapacity in International lLaw ¢o be considered
legal persons. If before 1886 they possessod this capacity, did
they lose it by wvirtue of the agreements of 'i884~1886% These
questions need not arise 1f regard is to be had to the spirit of
the 1886 Agreement by which tho Somalis in no unosrtain terms
declared that they had not surrondered their sovereignty to the
British. By placing themselvaes under British protcction did the
Somalis lose their will, to the British who vore £res to convert
the proteotorate status to the territory? Werc the Somalis legal
persons in International Law? If not, them hou could they onter

a binding treaty with a sovereign power being themselves without

BOVﬂroignty.18

This seems to have been a matter of legalistio
and politiocal convenience because the Byitish colenial rule was
characterised by such covering patohwork which did mot have any

binding effect save that bestowed upon it by the British Colonists.

8ince 1955 ther¢ has boon alot of controvercy as to the
legal status of the Ethiopians who are in ecoupation of Somali
territory. At independence ia 1960, Somalia dealazed in 4its
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oonstitution that 1t would atrive to retrive tho lest lands fyom
ite neighbours. In 1960 June questions on the agrecmonts arose
again aftor the uncatinfastory uay in whioh tho V.. handled the
mattor. Ethiopia doelarcd 3% wounld be ready té roedgniso the
grasing rights of the Somall 4f Somalia respoctod the 1897
froutier confirmed in 195ks In the times, it ¥ns reported that
the Ethiopian Enperor conoidored the righta to hava bean
sonditional upon Semalia's agremnf to enter now tyvancactions
goncerning the seme. IX¢ was Rurther stated that in hie opinion
the grazing rights do not "ings faoto" susvive tho mc;o of
on independent Somalia. Somslia has b vehemenily dcomied the
~validity of the 1897 trcaty and hss vowed &6 cxpamd omd create
a greater Somalis. The quoation 5till remains « to what aextent
amihcﬂmdiandmmmmaﬂammthwby
tho torma of the 1897 and 195% treatica? Nelthid purby agtees
that the treatics impoao ohligations for the beneflt of cach other.
If the torns of the 1897 trcaty have to contimue i% ehould be
under a freash MBMWMMQCMM twe parties
and met because Bthiopda az successor to Samniiland is deemed to
%o the suceassar to Brttain with regard to Hiio sights ana obliga-
tions which Britatn hod asoumod under these treaticm., The wadles
of ctate succession would heFdly apply vhere oithey of shaetparties
mm the continuande of muy of these righto $nfor¢a. The legal
peoltion of the tue atates deponds on the nature of the rights
and duties they take on by virtue of the trecliiend A pule of
Intornational Lav states thek no party strangey o the treaty can
derive righto and obifgatfons to &8, unleas by 0 @reud apreement



18

the two parties ratify the Sroaty vis a vis cnch d&har.ao

- In the event of Succeasion it ia not true that the
net; sovereign takes over all tho rightas of the Soxmere most of
theno rights de not paea.m Righte and dutics daxiving frem
troaties between predccasgor and th'.lﬂl atatc 4o not: as a rule
M&. the suecessor, unless thoy peiaeas s rool nature or
quality"ntle*toar nze of toyritory, ‘delimitation of froatiors..
rightz of transit, these have a lecal or territorini quality
ard they endon: thesm with a dogroe of permanoncey those ualike
rights in personam. Rights in rom in reapect of that territory
attach to that territorys

The Somalis end Ethiopions can repudintie their agreement
of 1897 only by agreement; uniesot

(1) the provisican of the grazing rights vxnd Tronbtier
demaroation eatadiithod real righta obfached to
the territory and wAll Femain binding dcopite the
ehangohthe marum'

(142) lushta ave binding on the contractiag poxtios 42
they are im porsons® = 50 neithor s Suvoalia nop
Ethiopia are bound by the frontier o grasing
rightag

(414 ‘e provicions of bordcr demardatics and these af
srazing rights 45£T«r, the former being da yen and
the lattes in mmm.ea
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The question to be considered here iz vhat is the
nature of the agregments enterod iato in 1897 =md 1954. If
the agreements gave rights to the Bomali :nomadss &0 graze
and wator their animals, thia dgpended on the boundayy delimita-
tione Convorasoly the houndayy delimitation depandad on the
rightn of the Somali herdsuen to grasze. If thezo tuwofold agreo-
ment is to stand, thon it cnvisagesd beth rightn and obligations
vhich are a corellary and a compliment of the bhomndary settlement.
All are therofore righta im rem as they "toush i conocern”™ the
land, the use and the titlo thorsof. It is clooy fhat in 195h
whan Britein was negotiating for the rights of tho Somalis At had
& viow to permanence ‘though thia is of comwrse 0 vory challaw
viowe The boundary was to bo binding in perpotufity. Article 2
of the 1954 Treaty etipulatcoas

"The rightso of the tyibes coming »es ¢
foy Ethiopia and tho Somaliland Protootoiato
teo omthemﬂbr the prupost of
m: o originally sot out in the AuyliO=

ophn Trenty 705y and the latters
thoraetd, fa reaffirmnad by the two emme.sﬁ_
Mha m ahnll ﬁak& ateps to ensuwe

There doss not scem to bo any intention whatsssver €0 turn the
grazing rights into rights in rem. !wm&ﬂiﬂ.ﬂiasbt.ﬁao
reconciled with Artiole 27 It provided that the grasing vights
ehall not be terminated bofore 19 years and thaon with gix nontha
netice by either party at tho game time.



"The termination of this agreecmeat shall

::t gtggﬁcgazﬁfaﬁns rights reforred
This scunds ambiguous and it tells of the laok of consideration
in mattors so delicate as thesee If the Bpitish 4ntondod that
after 15 years the Beundary agrooment would bo mull and void what
effoct would that have on Ethiepia? It can bo hardly forgivable.
that the British did fmagino that the Boundary eurved out would
rooain undisturbed and that ‘nomadie existeace vould stili
continue. Yhat 4if thers is mineral discovery ox an ostablichmont
of a town thereby calling for pormancont settleomont? It 4o mot
endough that Britain handed ovor the territorics %o Ethiopia knowing
them to belong to Somnlin, as an influential w@ of the U.N.
Britain 4s under a legal duty, by virtue of the ecarlier agreemeants
with the Somalisg, to rotura the territory to the Spmalis,

Recent history chowa that the Somalis fin the Ogaden region
are unsettled. They are unruly and do not sucuub o the Ethiopian
rules 7The inoreased populatfan:ég? Rhe Somalia Qurimg the grag-
ing monthe has domplicated matters and it hao boen diffiecnlt %o
tell wvhich Somali is Ethiopion and armed combat hans baen the
reault, with the Somali herdomen receiving heavy }haau-ah

On the Edayan frontier the shifta movomunt has bYeen the
result of the disaticfaction amdng the N.F.D, Seomalds whose one
passion 1o to be united with theiy brothers in tho Semnlge
Republic. The denire to =wcade sorfven Kenya and fyonm Samnldy was
oxprosced during the aunotitutional talks fop Kenyu's independence.
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In 1964 the 0.A.U. Sumnit acoeopted existing boundaries as a
baois for‘ African Upitye. The resolution:

(1) Soletmly roaffirms strict respect by all
Member Btates of tha erganization for tho
principles laid dorm im Para.3 of Arte 111
of the Chartor of tho 0.,A.U. (reapoct for
the territorial imtogrity and the indopene
deit -oxistence of States)

{2) Solemnly declares that all Member Statos
plodge theamsolves 90 respsct the bordeyn
oxigting on their achicvement of nativue
al indopendenac.26

African Statos have doveloped a sensitivity to thruats
affecting their territorial integrity eovem ilitough the baunda-
rice have deen oolonially dofinod and have 1i8tlo rogard to
othnic affiliations. Invielabiliity ef boumdarics hovever
defoctive, has beocome an important prineiple of htehﬂm«mj
relations in spite of garlier hopes that there vwould be adjuste
nontoc after independence. Tho declaration of tho Sgnegalese
foredgn minister spoaks the¢ minds of many Afypicen Statest

(1) Ro oomsideration of a historio, geograyhia
or ethnic order can pormit an Africap State
to olaim sowerelgnty ovor another Afrienn
State or tersitory)

(2) The frontiers estabiiched between tho disS2arent
African territories a8 the time of colenication
are rocogniced as 4 and have betn consolfe
dated. VYhen an A tgé'oruoty ateodos ¢o indg-
pendence, its nov sovereignty extends %o tha
totality of the torritory which had boen deldimited
83 such by tho colontal power.

(3} The only principle which oan decide tho dastiny
:: :r:i. P @ 45 that of ‘:ﬂt-dete e A
: Ory can morge with another, or fadornte
itoolf with with g: if the m;ority of St



population so deeddes, fellowing the

g%:g g: :htgeﬁgggduma wvhich it hae
The foregoing gives no indieation of the right te pelf=
dotormination implying armed otsuggle or aggrescicn.
Boundaries are to be accepted as they atand and if evory
disatisfied geoplo are allowed to Fooocede tham tho uhole_ot
the African continent wvould see 2 refomirtion As it m‘ihta
1& aot possible. The right to self-determination should be

moasured upon the torritorial integrity of Stadca.

Samali Wationallism 43 clearly pitohcd agaimat territe-
rial integrity of the othes; States i.0. Kenyn ond Dthiopia.
Konya argues that tho principlo of seif-doterm.inaéian i not
applicable to independent pooples. This view is of ocourse
orroneons as the claims arislng today are lorgnliy frem indopen-
dent peoples a seotion of vhich are disatinficd, Uany times the
exéroise of the right %o mlf-dotermination results ¢a independenco
dut it may also taks the form of associatien, norpger, or social
antonony which accords with the vishes of tho pevples If the
proponderande 9f opinion dn tho ¥.P.D. and tho Ogaden soeks
union with the Somald{ Roymbiic there is no lognl wvenpon for the
attaioment of that right howover politically Gfmirable it may be
for a greater Somalfine The U.dle Charter Artdecle 2(3) roquires
that diaputos muet do Gaettlod by peaceful mennoe Somotimes 4t
seems as though tho Semalin Repwblic causes thoso Snteruptions
in the peaceful adminictratien of these parts for 4ta greates
ambition for a greater Somalin,
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Ass i
g@ople only if they are doprived of fundamental zights and s

freedoms to the extent that life in the territory of which they
are a part becomes intolerabloe The Somalis have not made out
their cagse in this respect. They are a psopla distinct from the
rest of Kenya and Ethiopia, they have religions, cultural and
language, affirmity to the Somali in Somalia Ropublic. Does this
therefore entitle them to a revision of the boundaxry and the right
to secession?— ‘Q"- \.-

The warZ® in the Horn of Sfrica in 19771978 was very
revealing as to the trueo intentions of the Somalisy, It was a war
of ‘aggression”which Somali waged against Ethiopia to try and
retrive the Ogaden region. Barre's efforte to create a(greater
Somalia failed drastically wvhen the Weastera powors threatemed to
withdraw their economic aide Somalia is infested with drfught for
three guartera of the year and it depends layrgely on economic aid.
Ag a precondition for the eontimmaynce of the aid Barre was forced
to renocunce claims in the Ogadon and the N.FeDs of Kenya. These

GuogeopRiealg o QORGP T e pettite, mas ' Ganr
arcas are volcanic and the 1977«1978 confrontation was by far the
moct devastating. Yet Somalia will not give upe During the
OcleU. talks in 1981, Barre signed a commuinique declaring that he
would not wage war against his neighbours and that he would agree
to a peaceful settlement. To date nothing has boon done, and as
the State of uncertainty contimues war in tho N.F.D, and the
Ogaden can break out any time. In this chapter I have tried to
discuss the historical background to the Somaldia disputey, high-
lighting the British participation in the esaxrly stages of the
disphte to date.
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The question that remains unanswerod is are the

Somalis entitled to selfedotormination and what form cheould
this take? It would be fatal toc comsider the quection settled
as por the 1897 and 1954 treatiecs, ss they wore coneluded by an
incompetont autharity who did mot have the intorosts of the
geolonised people at hearte The altuation@ ag 1t atands doos
nof oall for th:ﬂzo{?aﬁg? of tho treaties as such, i goes
beyond this. It 13 true that the n.i‘.n;a ;mé Eﬁ?}&i Lo
Kenya and the Ogaden belonge without questfon ¢o Ethiopia, bdut
the people 3n these yogions are disatisfied with the munieipal
authoritieas thoy live undaers Sheuld their olaims 4o overuled
and disregarded or should somathing be done ehout 447 Why has
the U.N. Yeon ineffeotive in tho colutien of th:l.s‘ problenm,

F

How about the 0,A,0% . aut™ !

oY
1Wuﬁ:§aﬁﬁm:?
Guc

In the next shapter I intend to delimit tho frontiors
of self~determination keeping 4in wind the Semolt pooplea.

2 owal,




2k

The principlo eof solf~determination haz boen for a long
time in the domain of controverdgy. It deals with tho complex
Quastions of sovereignty of States and peoplene It is my
intontion in this Chaptor to oxamine the lagal ammtent of the
prinoiple with a viow to catablishing ita plac¢e in Intermational
Lave For a proper appreviation of the diapute in the Ogaden
region of Ethiopia, I have feund it mcmaﬂg to piace the
principle vwithin history in ovder to give 13/\&&&:&035. then I shall

delve Eoopeﬂ inte the Juristic opinions and hov thoy have
gradually changed to0 accommodate the prineiple as a yright in
Internaticnal law. It chall aloo enffice to chew tho prinaiple
as a fundamental human rights At the olose 0f t{ize chapter
Judicial doeisions will bo concidered

1

X SELP-DETERMINATYON XN HYISTORICAL PERSIFEOTIVE

The history of sclfedotermination 4z bovmd up with the
dootrine of papular sovereignty proclaimed by tho Fyonch revolu-
tions Government should ho bagsed on the will ¢f tho people, not
on the will of the monaych and i - people enght ¢o organise
thomselves under a Governmont of their choit¢oe This meant that
tho territorial element in a political unit lést 4to feudal
character in faveur of the personal element 8 pooplo would not
any more be appuntenznce of the land.
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In the context of the Frenoh revolution, selfedotermi-
nation becomes a demooratic fdeal valid for all psoples. From
the very beginning the principle of self-determinnticn took on
the character of a threat teo the beginning of eotablished order
trying to substitute $t for one with more equality. Conversely
aelt-dotem;natton aleo sntailed the principla of poaceful change,
that territorial transfers hetween sovereigms should not be
carried out without the consent of the people aéfeoteﬂ. The
idea of plebisoite grev to even disproportionatiely including

annexation of foreign terrvitory.

The French® philosorhers had a hand in influencing the
Commoners to rise up against the monarchy. Nttably Hontesquieu
vho, inspired by Me&n hatred of arbitrary rule, urcte'The
spirit of the Lawa" in uliloh ho advocated for the dasirability of
separation of powers of Govermment in order to Provent diotator-
ship. Rousseau, alse !nﬂ.uan'o.ed by locks dencunced fnaquuljtien
in society a preposed theory of svcial contraot ¥ since no man
has natural authopity over othar men and ainee imight never makes
rights it follewa that agrecmcnts are the hasis of all legitimate

authority among men".

After the Napolecnic wara, the Congrosa of Vienna refused
to reshape the map of ﬁfaropu as proposed by the‘l rYapresentative
poople and it was not until 1848 that the next historical ovelu~
tion of the prinoiple of selfedgtermination esturcids The principle
as & ecorrollary to denoorany inplied tﬁat the poople had a right
to chovae and this not aily appiied to thenm Franch, but to all
nations, Germany and Italy emerged as a resull of plebiscite and
f+ Vambaugh desortves the sitiation as followny
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"The methed of poyular consultations gdeptod

as their own LY Prussia and the Germanic
confederation as the solution to the Sahl}
question; adopted by the congress of Faris

in 18%6, it groew rapidly dn prestige and by
1959 had enlisted the almost undeviating
adherence of three of the four leadins ctatoge
men of the time - Cavouyr, Russell, anf Napodoon «
and the etonpﬂmr’ a'llppﬂrt of Biamark ssceg
endorsed, though unsuccessfully, by the Chief
vowers at the conference @f London as tho only
solution to the Schlouwingf questiony Followed by
Britain in her recussidn of the lonimn Islands
to Greece, inserted 1a the treaty of Frague
between Austyria and Prusgla by 1886 the nothod
of appeal to & vote of the inhabitantsy sither
by plebieoite or by representative amemhlies
eapecially elected, bunde fair %o eatabiiph At-
self as acyotom amounting to law".3

The use of plebiscite to resolve territorial Qisputos was galn-
ing in support. This proogss was offectively stopped by Prussianm
annexations and it was not until the world war ‘I, that self-
detérmination showed its head again. This wor fgught bdetween
empires used self-~determination as ita atrntegyih The British
empire more heterogencous was firat threatenef by thesa elanima

and CGermany ueed this to sdventage.

The Russisn revelution affirmed the yrinoiple of self-
deotermination, as the pight of the people to chonse a government
of their chotce.” In furthor consideratiom the American revelution
as an gutstanding axample ef self-determination, it in important
to focus attention on Jefforsonfanism to resclvo certain conflic-
ting tendoncies. That 4t wao Aot enough %o givo woico to the will
of the majority, the wishes of a given ninority mat net be
ignored. Theugh the will of the majority 48 fn all cases to prevail,
that will to be right must be reasonable, that the minvrity possesses
thedr equal rights, whioch equal Iaw muet prutaati.cc“s
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When the U.S.A. entered the war in 197, President
Wilson had made his stand clear on the issue of self~determination.
"Wo believe those fundamental things. Firat that overy people
has a right to choose the saovereignty under which they shall live".

He aloo detlared before the Senate in 1919:
"If the desire for solfedeterminaticon of any
people in the werld is likely to affect the
peace of the world or the good understonding
between nationz, it becomes the busincos of
the Leaguey, it beoomags the right of any

membor of the League %¢o call attention o it,

it becomes the function of the Leagne to bring
the whole preocess of the opinion of the world

to boar upon that vory matter."9y
In his 14 point programme to a joinlsitting of congress Wilson
had enunciated in seven of thom the issue of self-detormination.
It exiated A right of all peopla to exist under conditions of

Governments of thelr own cholco.

Even Rusaia during the war period had eolemnly declared
for the minorities:

(1) The equality and sovercignty of Russia‘a nationalities;

(2) The right of Ruscia’s nationalities to fyce self-dotermina-
tion up to receding and the organisation of an independent
State-

The peace fvonference of 1919 paid greater weapeot to the
pringiple of self-determination Shan had any other conference
to end a war. It gave the Saepritories that had boan dominated by
their atronger meighbours the fulleat opportunity to detormining
their political future. Indopondence was undully emphacised.
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According to Gobban9 what the vonference achieved was matiohal-
determinatioa rather than self-dstermination, S5tates at the
brink of freedom started regretfully oppressing othor races
therein but their own. It is scen not se a lagrl yight; dut a
political principle adopted to ~Appjere Ghe Allles and the
assoclated powers. Austria expressed a wish to Joian Germany
and wvas denied, later Hilter took upon himself the task of
uniting tHe Germano in the second world war. Three million
Germans were made citizens of Czachoslavakia despite their wish
to remain Germans. Japan:' was 1g§g,in oaccupation of Korea
despite the express vish of the Koreans, Hungary was dismembered
despite the express wish of the people. As Browm, LeJ. put it:

"The peace confarenge failed to define the

right of self-determination, or to provide

rules for its »raatfcal application o.a

The dominant motivea of the peace ocanfarance

would seem to have beémn 2 Firat, to grabify

faitliful alliesj Secondly to show aoverily

to the conquered fouv, and thirdly o cotae

blish a new balance of power".10
In fact part of the gricvances that led to tho sccond world war,
without in any vay jJustifying aggression, oould be traced to the
discontents of German minorities 4n other Statas, I so far as
the trdaties sought to protect the politica}, cultural a religious
and economic developments 07 sucsifioc groupsey they promoted their
right to self-determination within the Statea of which they formed
an integral part. The mandatec aystem was an acknoulodgement of the
colonised paoples right to self-determinatios whdch thoy were

unable to exercise as they were counsidered m fncatura,

Surprieingly, the principle failed to goin expressiom im the
League Covengnt. Artiocle 3 of the Wileon'’a Draft to the Covenant rends
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“"The contracting parties unite in gunarantcoing

to each other political independensc amd
territorial integrity, but it is undorstsod
between them that such territorial adjuct

ments, if any, as may in future become nOCASSAry
by reaseon of changos in present racial and
political relatiomships purauant to tho principle
of self-dotormination, and also such tapritorial
adjustmente as may in the judgment of three fourths
of the Delegate be demanded by the welfare and
manifeat interest of the people concornad, may be
effacted if agreable to thoso peoples, and that
territorial changes may in equity iavolve materxrial
compensations The contracting powvors accapt
without reservation the principle that the poace
of the world is supcrior in importance to agvery 111
question of political jurisdiction or bHoundary".

The President YWilgon®s draft containsd the principle but
the fimal draft did not. The U S.A. failed 40 yatify the covenant
making the promulgation of the principle wenkore The chance to

clear sonte of the doubta conceraing ita maturs and logal conteat
was thereby leat. The pocition affer the peact confarence wys
ouricusly paradpoxicale It wao in the cases whoero full rocogni-
tion of self-detormination vas dened that a partial recognition
of the principle was developeds %This involved the use of teehni-
gues like plebisoitos, minority regines and slandates which served
to dofined the the prineiplo in clear térma than bLofore. One
begine to see the emergence of positive dutios correlative to a
true right of self-doterninaticn.

Between 1980 - 1945 there is mo ovidenos thaot gelf-determi-
nation hes gained as m leogal right. States taok this time to
rogcover from the depression and then partioipnted in ansother
iaperialiat war.
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We have seen how self=determination with its revolutidénary

character poses a threat to established order and, since it can

be considered as a form of self-assertion against any kind of
domination, its content is as varied as ways of domination are
varied. Due to these ciroumstances, self-determination has been
considered as a political rather than a legal concept. Anarchy
has often reasulted where the subjects of tho right are hard to
def!na12 = “peoples”™ and “naticné" are as vague and as wide as

can be open to imagination.

However violence need not ensue 1f the states involved
in the strife are prepared to recognise the prinociple. A claim
to self=determination is an attempt at setting a disyunte without
arma.13 Boypett argues that the case against the vagueness of the
principle existed only before the establishment of the U.N. and as
will be seen later im this chaepter the U.N. has givon the principle
a definate and limited moaning.

It is true that self-determinatiom had no legal standing
until fairly recently. Up to the second world wax the applicdation
of the principle lacked clarity and sufficiont consictency.

Today it would be difficalt to deny the existance of the right to
self~determination in the face of the U.N. practise. It is within
the charter of the U.N. and its crystallisation as a right that

I now proceed to comsidar.
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11 THE U.N, CHARTER AND SELF~DETERMINATION AS A
FUNDAMENTAL HUMAN RIGHT
In this section we shall be concermed vith astablishing
vhether self-determination as a principle of Intoraational Law
is a fundamental right or note The former cage of which will

Justify the multiplicity of claims in International relat:l.ona.1h

At SanF¥ansoisco, 1t was decided by the grent powers to
adopt the principle of selfe-determination of the poople as a
cardinal principle of the Chartors. The Russian dclegate who recom-
mended the ammeadment emphasised that the prinofipie was af
uttiost relevance to peoples in colomial . terri and mandates.
The official summary of the proceedings of the technical

cozmittee reveals the controversy engendered by the phrase from
its insertion:

"Concerning the principle of solf-detormination,

itwwas strongly emphasised that this principle

corresponded ocloscly to the will and desixes

of peoples everywhere and should be clpariy
enunciated in the chapter; on the othorside, it

was stated that the principle conformod to the

purpoges of the Chator only inaofayr ao 3t implied

the right of self-govornment of the peoplos and

not the right of secousgion.15
Aocording to the above fom;on it can be seen that the
pPrinciple of equal rights and solf-deteruinacion aro compenent
parts of the same norm. It 45 further deduced that the respeot
of this norm is the basis for the development of fyiondly relations
anmong nations. It expressly stated that the right docs not
include the right to swocesicn. Thds has cauged lots of

controversy among juriots becsuse it suggests that the pight
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extends only to dependent pmoples and not independenl peoples

dissatisfied with the sovernment not of their choicee The problenm
encountered l;:x::&i’.:bthe ascortainment of whether ot the optset of
vhat was vigig;!sodkwaa intexnnal or external ealfhdatermination.16
In the U.N. Charter, the prineiple of self-determination is contained

in Apyticle. 1{2) and Artiele 55 reaspectively thuss Awrticle 1(2):

"Po develop fricndly relations among aations
based on respeot for the principle of egual
dphts and solf-dotorminntion of mpeonlon
and to take other appropriate measuresa to
strengthen universal peace'.

Article 551

"dith a view to the craation of comditioms

of stability and wollehoing which ‘.aye
necessaxry to poagoful and friendly relations
among nations based on the prinoiple ©of agual

Xights and gelf-detormingtion of pmaniog wes” 17

The principle of equal righto snd self-doternins:icn are montioned
in the same breath, eclmost as an afterthoughts At the initistive
of the Afro-Asia group of atates the possibiliities of engupring

the right of the paople »f self-deteraination wore considered. The
ether countirea feared to dﬂhatie on this issue 4in the Charter
saying that this would be lef% to the committen deoaling with the
covenents en Human righte and economic, social and eudtural righta.
Though a resolution to this: offoet was adoptod, oppoesition to the
inelusion of the right in the Charter peraistod, It was even
alleged that suoh inolusion cought to ammend and axpand the seope

of the Charter unnacessarily. %They failed &o dofine "peoples”,
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vpations” and "self-deternmination", all of which are complex

as they infringe upon rights and duties of statese Untold
Ex PVLE e el Wk

fearswere _oxpreaaed at the excesses of the exeroise of this

principle leading o -apnarchy and recessions

e
=

~
Lotk
It was not until 4966 that the two covcmants were

T

approved by the assemblye Ariicle 1 of both mﬂa;

¥All peoples have tho right of selfedeoternination
by virtue of that right they freely determines
their politiocsl status and freely purcuc theilr
econonmic, social and cultural developmente

Article 1(3):

The state parties to the covenant, indndﬂ.ng

those having roapsnoibility for the adminie

stration of nonwself-governing territories,

shall promote the paoalfiisation of the right ¢to

self-deternination, and shall respoct the

right, in conformity with the proviscions of

the Charter of the United Nations.18
Self~determination has besn soverally discusscd as an aspect of
human rights by the General Apsembly. In Sovict Union interven-
tion in Hungary to cupport a communist regime tguinst the popular
voto the Aseembly deoided that the Seviet Union was violating the

fundamental freedoms of the paopie.

In 1965 the Aagsmbly further, in the Declaration on the
Inadnisaibility of Intervention in Domestic AfCairs and Protection
of their Independanbe and Sovercignty, affirmedi
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"All states shall respect the w—
determination and independence of goo :
and nations, to be froely exercised wx

forei « 8nd with abselute

respect for human rights and fundamental

freedoms, Conseguen all states shall

contribute to the compleote eliminationm of
racial disorimination and colonialiem in

all its forms end manifestations.™19

“ There is no doubt at all that the mrinciple of sali~dotermin,tion,

had by 1966 been crystallised into a legal rights The fact that

in the above guotation the “right to self-determination and inde-
pendence"” exist side by side indicates that the Gemoral Asgembly
contemplated self-determinatien for peoples eovan vithin indepen-
dent entities. As if to cleoay further doubt im Rosolution 2106(ZEX)
of 12th December 1965, the Apsombly adopted tho Intornational
Convontion on the Elimination of All Forms of Racial Discrimina-~

tion, and this providess

“State parties shall, vhen the circumstencas

so warrant, take in the social, economisc,
oullural and other ficlds, special and

conpraote measures O snsure thed adequade deve-
lopment and protoction of certain racial

groups or individusls belonging to thom, for
the purpose of guprantceing them the full and
oqual onjoymont ©of human righte and fundnmental
freadong."

Although the principle of self~determination io not expressly
mantioned here the abave dcelufsdions-indirootly onrhecise the
principle of self-doternination in relation to hum=n yights. The
charter like the constitution of any country doclares only in
troad cutline what the law fss It is left to tho Gemoral Ascembly
as the legislator to give f£lesh te the skelaton of the Charter.
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Clearly, the General Ascembly resosutions speak of the

principle as a logul right giving rise to rights mnd obligations
recognisable in Internaticmal lawe The question that poses

considerable debate is vhethor infact the Genoral Aasembly has

the right or the power to interprete the Chartor, Tho Charter
provides for the General Aasemblﬁ povers to make recommendations
according to Apticle 135. The Ganeral Assombly 15 an organ of the
Charter and it derives 1its existence frow the Gharter, howv can it
interprete the proviaions of the Charter?-C A Halglen Amendment to
confor on the General Acsembly powers of interprotationvas defested.
If the General Aswembly can make recommendations anly, vhioh: are
infaet not binding{dOaa this ddvance the causd OF salihdetermﬁnatton

any further than does the Charder? It assems ms though to engage in

such rhetoric is to confuse Lasucs. Thoe Issue howe 1s not whother the
General Assembly can interpretc the provialons of the Charter, but
whether the UGaneral Agsembly vasolutions gongoriiag theo issue of the
right to self-determination can have any binding ulfeot. If the Charte
did nto make proviesions for its own interpretatioc. international law
would bave a chanoe %o dovelops

Even as a oonstitution sete ocut in doclaration 4te cardinal
principles, it provides for an organ of its ¢un intovpretation. Tu
the Kenyan constitution for cuampleo scc.3 of the constitution states
that the conatitution of Kemya is the Supremse 2aw af the land and any
other lavw is nulil and voild to the exteont of thcy fniconoistenoy. In §.4
it provides for its owvn ammandmant, whereas Afi o4G0w68 At prevides
that the courts have the power of interpretation, In the same way the
U.Ns Charter can be interyreted by the Genersl Aowmeondly, 5.C. and the
I.Cade
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In gemeral the Uo.Ne. has treated self-deteruination as an
essential aspect of human rights which all states should observe
in relation to both dependant and independent peoplas. VWe have
traced the close connection botween self-detormination and human
rights in order to shov that it is essentially a fundamental
right sgi genekis. collective in character and bolonging to the
group rather than the individuale. Hpwever therc iz a growing

and fnevitable recognition of the rights of individuals in
international lave This hao stoed against theo intermational law

principle that-Ststes and not individuals are subjects of Inter-
national law. The first article of the covensuls atates “All
pooples ..." this gives welght to the faot that the primoiple is

¥ the basis of all human rightse MNost governmenta havo hesltated
to ratify these covenants and have prepsred to adopt them and
incorporated them into their cimstitutions vith so many exceptions
as to render the rights Wtoﬁ%’ém '

Lack of olarity over the Lssue of intepvetation of Article
1(2) and Article 55 respectiVdly has led to vaxicd opiniens
eoncerning the principle of sclf-determinations It will be extremely
unfortunate if wo omitted a diseussion of Juristic opinions and
why they differ. I shall olose the chapter by & camsideration of
judicial deciosons that have grappled with tho faduo of interpro-
tation. Unlese the chaff of uncertainty is olenrod the question
of interpretation will romain o mockery to tho institutions of the
United Nations and the political organas.
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"A)though procedures ifor the realisation
of the right came to be incorporated in
international law tHough such institu-
tions as the mandatc, system, the right
of self-deteranination iu not itself a
logal concepte It has not been develnpad
oe a general principle of international

lav wvith a defination desoribving the

criteria and atandarda for its applicaﬁion."as
This kind of reasoning is repulsive because the Charter established
the I.C.J. which organ was onpovered to determine olaims of
gelf~determinations Also before the gemeral ascembly was laiad
a resolution to incorporate self-determination fn the Charter

and the 2 covenants on Civil and Political rightne

Rejecting the wviow that self-deteruzination fs a right
in International law, Leo Gross says that there is novheore in
the Charter that the right of self-determination in the legal
gense has been establishedl

Subsequaent practice az an element of

© intepprotation does not support the

proposition that the primciple of

self-detormination is to bo inter-

preted as a right or that the human

righta provisions have come to be intor=-

preted as rights with corresponding

obligations either gonerally or specifi-

oally with respodt €0 the right to sulids

detaerninaticn’.26
He says that practice has becn based on a sanase of obdligation!
If as the charter otated equal righta and solf~doformination are
parts of the samo norm, then tho argument of Graosn cannot be
tenable in the face of general practice. I 45 dyrue that not overy
country has ratified the two sovenants on fundsmental yightss -
unfortunate though this may soem - this does niot Qivest the rights

of their legal status in intornational law. Ringhts and duties are
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the very conceran of internatfional law. If Leo E&uum'argnment
is to be condonsed than what wve are saying in esoenae ia that
inteznational law 453 dead » this serious allegation is opon to

debate which is not of our sonco¥n here.

A discussion on contrary views would bo incomplete if
the views of Emeraon, & loading jJjurist are omitted. Ho consddera
that the question of self-determination hinges aon content. He
says the principle introduocos potontially oxplosive pafthlate
which are incompatible with the maintenance of stnble and orga-
nused society. His carldier writings in 1960 and 196% respectively
deny the existence of such a righ%. Thus in 2960 ae aaysl

"The right of self-deternination has yeti Sound

no stable place in the intermational legal

structure nor has it been accepted by Stabos as

a policy to be applied consistontly and aorges

the boarder. Indeed I weuld suggest that it is

esgentially misceat in the role of a lezal right

whioh can ha madg 85 ah operative part of cither
domestio or international system".

And in 1964 he etressest

"Yhat emerges boyond duapute is that all peopla

do mnot have the right o self-deteruinaiione

They have never haod ity and they will nevesr have

it. ?p: ahins::gt;antent of natural law in the

era © eoolonisation haa brought ne chuangs

the basic proposition".z2? - fn
This 38 a very foroiful argustiont which warrents a lot of
ocongideration. By suggeeting that the principle has boen miscast
in the form of & rightae axd thet the right hes navar‘alaﬂted even
for colonial pooples, Emergon is treading on vory delicate iasues.

It means, acocording to him that general assenbly remclutions on
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the questions before them are erroncous; that thoe Socuth African
Government is justified in being in occupation of Namibia déspito
the General Assembly rezolutions to the contrarys It in fact
means that colonialicm is Jjustifiable and that tho cardinal
provieions of the Charter to the contrary are a champe Hie
views can only be vicwed as minguided because the var of self-
determination in Afyica has precipitated inddpondence to nearly
all African States. Doos the lack of epecificity make the
prinoiple any the lewss non-exist as a legal right? If a legal
right is one which cam be invokeédd im intermational lav, and
reasonably obtain radress if the case is proved, doos the fact
that the standard of proof in mbst internationnl disputes is
oxtraordinarily high nmoevertholoss diveat a right of its effect.
I cannot hesistate to donounco these views of Lmorsdn as lacking
in substance. VUhen later in an art:lcleza. ke toakes the problem
from the point of viow of actunal content he sayy that tho vexed
question here is who the people are and how tho right should de
detormined. He does not apologiee for his ecorlior visws though
he alearly shows & progressivo change in viowns Thio will be
botter dealt with in thoe delimitation of the righte

On the other side, Rosolyn nigg’.nﬂa’q rovioving the
WaNe practice is more cautious, She points ouf that 1t o

inescapablké;

"Ihat aelf-determination has developed Shbo

an international logal right and 15 nat an

gssentially domestio matter. The exiont ond

:c:p:gftheﬂgmwaw 1 opsa to gono
abase «



This admission is echoed by Elihu Landterpaleht who maintans
that international ocustomary law acknowledges the principle of

aelf-determination aat

"The meoting point of customary lawv and
democratic principle .e¢s indeed, it io
the area of self=determination that so
far as tho dovelopiient 60f human righto
in the intermatienal syhere, as governcd
by customary lav has made its greatept

progreas' .30
In his artiele lanterpatcht promulgates the fdca that self-deter-
e
nination iaan: aspoct of human wights. If fo the greatest
proponoment of the idea that selfedotermination ds & human right
is expressly provided for in the charter.

Even as early as 1980, P.M. Brown in an exumination of
gentral Europe admitted that tho principle of solf-ddotermination
existed as a fundamental principle for the salks of imtemmational
peace and ordere. Even though ap yet the principnlo had not bdoen
favoured in any international instfumas} and had no% roceived any
congreote definition he recognised it as the bacis upon which
froedom, prosperity and happiness are foundeds Tho thoory of
compon oonsent rather than coereion had found favvur during this
time.”! Ia 1950, Ross acknouledged the prinoiple, clthough in his
view it was impoosible to define the group to vhich thio right
belonged. However Kolowica s

"FPound little reasom o doubt that the princd

of aelf-dotermination is recognised by fho ohrle
Charter ac & principle of internationgl lawe 611
the more since it 45 combined with equal rights
of the people, and the yrinciple of oquni rights
of states and nations certainly is g rrinciple of
international law affirmed es such 4n many mlti-
lateral treaties and the writidgsas of publicista.”

— ; S e ) :::n_
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Levin wrote on the development of the Chartezr cancept of this
principle and maintained that the principle has gained so much
throughout the ages that it 1s a cardinal right "Tho principle c.e
expreasing the law conciousness of the masses, has became a
primary international logal prhciple"” Tho socialist writers
have proved more bound in pronouncing the principlc as a right
than have other Yestern writerse Opinions in tho non-aligned
atates favour the principle as having legal content = thus Nawassl"
calle it ome of the modern principles of intermotiomal law. OF
ioport is aleo the view of Gtarke that there 4o a genoral wider
rdcognition of the principlo of self-determinntion which should
be given legal effoct by the tranafer of povery to tho dapendent
territories.”” To apown 4t all JanBrewdie in hic trestise states

unequivoccally thatstho

"The present positica 5 that self-determination

is a legal prineipic and the U.N. orgams do not

permit Art.2 para.?, to impaede discuasion and

decision vhen the primciple is in fseme.''36
Ho furthor says, as we have earlier seen, that gince 1945 deve
lopmant in the U.N. and the influence of the Afyrs-Asinn and
couzunist opinion have changed the viewa of theo Vostorn jurists

vhoae majerity opinion was that the princinle had no logal gontent

as i1t is an 41l-dofined concopt of polioy and moraiity,

As seen in this section therefore tho wostoxn jurists have
been slow in acknowledging the prineiple as g right until moently
when dominant internaticnal bM_nMMM@g, A

T
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primary doounment. The fact that the specific provisions of
ﬁelf-determination were not inocluded in the Charier does not in

any way impair its legal offeots It is the bacis upon which

ay A e ———
friendly relations arn to be based {Art.1(2) and fxrt.55 of U.R.
Charter) and it has found 1ts place beside thoot other fundemental
human rights. It wss impordant to ascertain tho Juristic opinion
concerning the right beoause it would otherwiue be untenable

discussing the various Judloial decisions.

B - JUDICIAL DECISIONS

The questions the courfs have had t® rasolve have been
tho interpretation of the Charter previsions and to expand on
the scope of the right. To whom does this right apply and with
what effects. Before delving into judicial decisions concerning
the right, I find 4t useful to have in nind the efigotivencss of
resclutions of the international court of Justices They do not
have a binding effect of the disruting partica, they avoe what they

are - epinions. Hoselyn Higgine in 1970 ua;ﬂng7

"Yhat 1s reguired is an emaminatisn ol whether
repsolutions with similay content repoaled
through time, voted for by overwhelaing _
majorities, giving rise to general "epinic juris”
have oreateod tho norm in guestion'.

THE AAZAND ISLANDS GASEP®

This was & dispute botween Sweden and Finland as to
whether the Aalanders vho wore under Pintiinh Juridiction could

opt to join Sweden in the axeraice of the right %o aclf«determination

(Finland had obtained indepandence from Rusaia on tho recognition
of that right). BSweden demanded that the people should deeide the
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4{spuve in a plebseite wvhich Finland rejected am an dnterference in
matter within its domestic juriadiction. On metion by the United
Kingdon the case came before the Council of the Loague under tho
terma of Article II of the covenant.”’ The Counoil of the
League of Nationa appointed a commission of juriats to report on
thioc matter. They found:l

"The right of dispocing of national t:orﬁtory is

essentially an atiwibnie of tho soversigmby of
avary atats ... 8 dispute between two states

concerning such a2 question uander n'eranl conditioans
esse Dears upon a question which internatianal

lav leavos entiroly to the domestio juriasdiction
of one of the states congerned."i0

The commisaion further found thnt where territerial sovereganty

over a givol; area ie uncertaing due to the fact that the state

is undergoing transformation or dissoclution, thot the legal pesition
will remain uncloar until such developmeat &5 complote. This

poges difficultics bacauso 1t would be difficult ¢o aseertain which
one state has prior claim over the disputed torritery. A later
comuiseionrviffirmed the right of sovereignty of Finiand over the

Asland Ysland - the right vas incontestablos

"To concede to minaritica, either of language
or religion, or to any fyraotion of b populow
tion the right of withdrawing from a comnmity
to which thoy belomg because it is tholy vieh
or their good pleacures. UYould be to

ordor and stability within states axnd o
inangurate anarchy in the intermational iife,
1t would do to hold a theory incompériiblc
with the 4den of the state as a territorsial and
political unity.”

The commision does net deny that sslf-determination could apply -
in the formation of a gtato "ap in the case &f Finland's Smdependnece
fram Rusias what thoy deny 5 that this is tho onse 4n the Aslands.
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The guestion here seems to be vhether a manifest and comntinued
abuse of sovereign power to the detriment of g seotion of the
population of a state could give rise to an international dispute
In such instances of course the international sor—unity should
step in to atop these abusess However Finland denied that the .
Aalanders had bveemn oppressed under their rule neither ocould
there be prodf that they would be oppressed in the future.

The commission found again thabs

The committee further recommended certain guarantees that Finland
had grant to the Aaland Islandse It wa; only after Finland failed
to grant them that the other solution would be resorted to.
The holding of a plebiscite and the comsequent seoparation of
Aalards from Finland would be upheld. fﬂ this perhaps the
dodution for the Ogaden Somalise. This will bBe considered
thoroughly in the next chapters It is seen howover that although
as early aa 1920, ﬁhe principle of aeithdetermﬁnaaiqn vas
recognined, it was applied as an eucoptién and not the yule.

"The recognition of the prinmoiple 4n a dertain

number of treatiaes cannoet be considered ag
suffiatent to put 4t upon she same fooling am
a positive rule of the law of nationg ,.,
Positive Internatiocnal Law does not recognise
the right of national groups as a rule to
sbparate themselves from the state which shey
form part by tho simple expreasion of a wigh,
any mere then 1t recognises the right o2 gthor
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Phis would be an abuse against sovereignty amd no tho matier
was left to the domestic Jurisdiction of Finland. This alse

pute forth the question of supremacy between the Arte1(2) and
2(4) of the U.N. Charter, certain abuses of sovereign pover
directed against a minority should be laid opon to international

debate otherwise there would be no Justificatiom for recog-
nising revolutions as a transition from "defacto” o da;ju;re-"lﬁ,

auch matters cannot remain within the domestic jupisdiction

of atates.

Another ln_ndmnﬂ.s% dacision worthy of comsidoration is @

the case of South West Africa. The Intornational Court of Justice
at the Hague regarded the teorms of Art.2 of the Mandeto Agreoment
reviewed the previous decisions on Namidbia amd sostated the

Intornational law on Mandatoss The Mandate Aprecment dlsclesed
a legal obligation inspite of the politiocal noture of the duty
to promote to the utmest tho matorial and moral well-being and
the social progress of tho inhobitants of the torritory. Judge

Aszmoun asserted in a soparato opinions

“In law the logitimacy of the peoples’ strugple
ocannot be in any oubt,y for it follown Lirom the
right of solf-determination inherent in ‘hn?,n
nature, as coafirmgd by Article 51 of tho U.N.
Charter seses tho gtpugele of the Namidbia people
thus takes its ploce within thoframewrori: pf
International Lawy not least bYecause the mbruggle
of peoples hao baoan ono Af not indeed the pwimary
t:m:y 1& th:‘_ ?ﬁ?ﬂwt th;l cns%
vhere o ¥A o 2 pooplen o modRade
nination 1o rooognined."43 etor-

Aftor doaling with tho exigencles of the Namibia cituation heo
lator concluded that tho »ight of celf-determinntion is an

inhorent right and ¢ven boforo deing written in $he Chartor 1t
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had been von in a bitter etruggle and written painfully wvith

the blood of the peoples in the finally awvarded conacience of
humanity. Even the Pakistan representatives categorically
stated that any derogation from the right sbould not be tolerated

as it is a norm of the mnaturo of jus cogensas

The question remains, if the right has becn recognised
in International decisions by the I.C.J. and oxpoxrt opinion why
doee it not fetech tho awpasted roculte. Idho in tho eloay 8ads
of Kapibia snd South Africa? Does it make stuth Africa's
occupation anyuore legal if Nemibia's war of colf-dotormination
is severally frustrateds I8 has beem argued thot the Court
finds it difficult to implement the right to solfe-detormination
as it is imprecico. Tho prinoiple fs in fact 210 wore .vague
th:nm that of domentioc juria#ﬁan oxr sovereignty,

If the courts role is to ovolve a world commmity yuled by world

law why should it shy away from eonsidering diamtos arising fronm
the exercise or denial of goIfddoterminatien? I f£iad the
opinion of Judge Ammoun quite irresistadle vhen he saye at p.63:

nIf this right &8 otill not recogaisecd as a
judicial norm in the prdetice of a fowr stotos
or the writings of certain even rarer thoglroe
tiocians, tho att:ltnda of the former i.a c::plas.ned

not a brilliant U t of M tmitam uhoso
work of eonrae mla respect, but vho cannot,
except for a fow groat minds, be thought to have
had such & vision of the future that thoy could
always see bouyond thedr own tines ..o"43
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I agroe with this observation and hasten to add that it is

not the fact that the prineiple has not achicved the status of
jus cogens that is nagging, bu% the fact thot the states, signa-
tories to the U.N. Charter have in practlse rendered the
decisions of the I.CeJe impotent by contrary prasctice. It cannot
be but otherwise mluded at the eand of this chaptor that
according to the UoN; Chartar Arte1(2) and 95 respectivelys
Juristic opinicns and judicial decisions all agroe in the final
analysis that the right does oxint.

In the folleowing chaptor en attempt §s nadeo €o delimit
the fronteirs of self-deterninmtion. In thiez chavter also will
be considered the questions of the "peoples”™ snd the "nationa”
entitled to claim the right thoereto. In a cenorate section the
practise of states will bo appraised with a ¥iow to establishe
ing vhether there is any viable @olution to the Orodon dispute.



CHAFTER THRER

SELF-DETERMINATION IN RELATION TO OTHER CRARTER PRINCIPLES

It should como as no surprise to discovexr that in ite
general pronouncements the General Assembly has in no way given
any rcal guidance for the reconeiliation of confliocting
principles. It has simply rostated the prablems thile inciden-
tally furnishing ansunition for states to eontinmue the debate
with regard to spocific oasese In the Ogadenm dispute, the problenm
has been the reconciliation of the Somali republie claims to the
Ogaden area pitohed against the territorial integrity of the
Ethiopian republic. In their g quest for a groater Somalia, the
Somalis have recklessly waged war againast Ethiopia trith the
objoct of reclaiming the Ogaden region, which thoy consider to be
part of the greater Somaline This war spread thronghout the Horm
of Africa, disrupting the poace and gtability of puch other
rogions as the Northern Frontier District of Eonyne The Frontier
of countries neighbouring Somalia are d4n a constant atate of
emergency in their preservation of their sovoreignty. In the
present chapter attemtion will be direoted to tho yrodlem of the
conflict inherent in a riglid rogognition of thn peinciple of
self-deternination. Of signiffcance will be the quastion ,
wvhother, according to the Unitod Nations practioo ¢ortain Charter
prinoiples take precedence gver the othem comcidered equally
important; and whether the multiplieity of Gencsal Assembly resolu-
tions olarify the issues involved in the exercico of these rights.
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It remains true today that YWilson's lpoint draft
proposal, two edged in itsel? does not advance tho quest for
peaco, through the international settlement of dismttes, but
pointe out the faot that the right of eself-detcrmination, carries
with 4t the duty of States to rofrain frow interforence in the
internal matters of other States and the palitienld : independence
of other states. The claim to self-determinmation or territorial
integrity of a rival “eelf", cannot be igrnorod in theory even
though States have convenicntly gone round it in praotise.

In Confliot with the prinociple of salfedetormination are
other Charter prinoiples equally sacred. These are the primciples
of aoéore!.gn equality in Artiecle 2(1):

"Phe organisation is based on the prinein
of the soveroign equdility of all ite nmga“-
The principle of non-interventfion in Article 2(7) in matters
escentially within the domestic Juriediction of any State; In
Artiole 2(4) the territorial intogrity of Statos ia hailed against

the use of forcet

‘TAll members éhall refrain in their intornoe
tional relations from the threat or use of
foroe against the territorial integihy ox
political indepondence of any State, or &n
any other mannor Snconasjistent with the
pyrposes of the United Nations".

It weuld be interesting {0 nobe the manner in vhich these princ-
plos are reconcilod in the Gunoral Assembly rosolutisns. The
pregoription of the use of forae against the torritorial fate-
grity of States and the right 10 self-determinatiom haa in recent
times become so troublesome and vexed an iasho as 40 warrant

a lengthy d:l.auuaaim.‘
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These are two contending olaims in the Ogaden refion.
That the Somalis therein are entitled to theixr right to self-
determination, by virtue of which right they should determine
their political futurej and the right of the Ethiopian Republio
for selfspneservation against all efforts to disxrupt its poli-
tical indapendence and tewxritorial integrity. The queations to
grapple with becomea the actual interpretation of the Artioles
of the Charter. bYhat mischief was being allayed by such
provisions which in themselves are stoic but praduce such violent

reaction on the intermational goene?

Beginning with the famous Declaration on Colonialism
Reosolution (1514)2. countleﬁa rosolutions have rostated the
tgerritorial integrity" versus "gself-determination" problem.

This resolution providea the basis for all srgumonts designed to
set above the olaim to self-determination, the vival olaim to

territorial integrity. Para.® atates:

"Any attempt arrived at the partial or
total diaruption of tho national unity
and the territorial integrity of a
country is incdmpaptiable with the .
purposes and prineiples of the AGharteyx
of the United Nations."

and in Para.? of the same resolutiont

WAll States shall observe faithfully and
atriotly the provisions of the Charter of
United Nagions, tho Universal Declaratian
on Human Righto and the Present Declaration
on the hasis of aquality, non~intefercnca
in the intesrnal affairs of all States mg
the reapeot for the sovereign rights of ail
peoplea and their torritorial 1ntogpig¥n5
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The reforonce in paragraph 6 to "attempts" at the disruption

of the territorial intogrity and the fact that paragvaph 7

speaks of the teryitorial intagrity of "pooplea™ and cited in

the promulgation of the view that the future attcmpts and not
past qlaims would be protecteds It is not of course clear whose
sovereignty was being protectedes If past tervitorinl claims

wvere being quashed, did this thon meoan that forusr {ajuatices
should be carriod on by neovly independent and emorgont States
even where it is obvicus that injustice is boing dose 7 I
alaims to territory illegally ohtained by the cvolunianl povers
cannot be intertained meroly booause of the fuayr o6f the work
involved in the redraving of the world map aze igf8 non-protedted
by this resolution thon §t bocomes difficult to visualice the
situation contemplated. Heardly all territoprifil ciaime f£ind thedr
roote in the colonial situaticn and unless they ave settled from
history they remain a menace %0 the newly inﬁamdmt Btate.

Claime to the Ogadon reglon by Somalis 4s found in the
troaties signed by the Somaldi poople with tho British colenial
Govornmont in the 1860c. Iu - fasue 1s the 9897 ¢weaty whioch
offiolally gave Ethiopia sovareignty eover tho Ogaden rogion,
irregardless of the fact that these regions had boen part of the
then Somali-land. UYhat would hedome of the suatrovercisl Western
Sahara® case if only situations Like those Katangn and Biafya were
being contemplated? It is cloar from the practics of States that
Biafya and Katanga do not provide a threat to Ponce besanse thesge
olaime were curbed 4n timo and wkre purely horng of the ambition
of cortain disgruntlod clemznts 4a the sovercipn Etnﬂa."’ The
actual questions arise fron claima of histerical origine So wvhich
no permanent solution has as yot bean foundes U doos net therefore
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seom justifiable from the pares.6 and 7 to conclude that a time
1im8t on the territorial olaims should be impoaede

Paras.6 and 7, conflict with the preceding paragraphs
to the extent that they state a case for territorial integrity
just after admitting in parae.2 that the "peoplea" had an inherent
right to ael!hﬂeterninatiqn. It is not easy to find a sound
Charter basis for the opening paragraphs of this resolution: that
4t was necessary to bring "“to & speedy and uncciditional end to
colonialism in all its forms and manifestations''y that "the
subjection of peoples to alien subjugation, domination and exploita-
tion constitutes a denial of fundamiental hunsn rights, is contrary
to the Charter of the United Nations, and is an inpediment to the
' premotion of world peace and ¢co-bperation' (peras) and thats

"All pecplo have a right to aelf-determination,
by virtue of that right they freely determine

their political astatue and freely purmsue their
economia, social and euitural develommeni®, (para.2)

This paragraph has formed the cormer-stone to tho justificatien of
claims to self-determination. ¥Yet there is 1ittle else to recommend
4t as this resoltion is not soundly bamed on Charter Principlea.

In so far as para.?1 is goncerned ther¢ is5 no indication

in the Charter that a speedy end to colonialisn wns envigaged.
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In faot Erticles 73 end 76 respactively, emphasis in reopect to
trust and non-gelf goverming tarritories that ihore was to bo a

gradual and progressive developmeat towards inereancd self-
government taking into account the particular circumstances of
cach territory. Indopendence is deemed to be o desirable and not
necegearily an ultimate objective of the coloninl adminiestration.
There was no violation of the Charter nor of human rights by the
continuations ofcoloninl rile rerseunless that rule was abused
through exploitation and disruption of international peace and

ﬂem’-tyo 3

Further inndequanciss in this resolution lie in the
declaration that "all Peoples” have the right Lo gelf-determina-
tion. The Charter does mot mention anywhero any "right" of self-
determination of "all peoples™y and in any easey "all peoples" can
nover have tho right especially if this is scon 23 synoaymous to
the right to independoniods

The Declaratory langage sounds mandatory and it seems to
give the Assembly the pover to ammend the Charter witheut going
threugh the necessary procedure of ammendment camtained in the
onmer.s This waa cleayly the beginning of a Wtimm process
within the United Nations and it 4s seen also as an attompt to
revice the Charter ' in a biading manner!

Within a day of Rasolution 1514 anothcy ogolution nore
solidly grounded on the Charter principles was adopted in mide
December 1960, Resolution 134t (XV) of 15th Dooember 1960. This
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dwelt heavily om Artiocle 73{@) of the United Nabions Charter, and
represented the beginning of an evolutionary process within the
United Nations designed to spell out the faotoxas which should
- guide the United Nations and member atates in deternmining whether
a State had reached a stage for self-governmmants This ocould be
reached by emergence as a sovereign independent State, free asso=
clation with an indeprendent State or integration with an indepon-

dent S:ate -

Whereas independence was easier to deal with the free
agsociation and Antegration options wore harder o deal with,
Accoxding to prinoiple VII, free asacciation

"should be the result of a free and voluntary Qhoteo

by the peoples of bthe territory conceormed expreseed

sthrough informed and demooratic processea'.

The igdividuality and the culimral characteristics 0f the
territory and its people should be raspacteﬁqz Also the people
should have the freedon to modify thesir status by democratie

and constitutional means -~ thereofore rendering the declaion for
free association temporary and reversible. The decfution to Ltnterw
grate is not subjeot %o revisions and should onldy vome when the
people are mature politically and should be bdnond ons

"The tréely exp#toased wishes of the terxitery's

poeple acting with full !mowledge af tho change

in their statua, Shody wishes having becn

expressed through informed and demooyatic processes,

impartially conducted and based on univarmal sduld

suffrage's (Principle VIIIX).

This reaolution will be deals with more extensively in the con~

cluding chapter as it entails the solutiona open to the Ogaden
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Somalis in a quest for a viable solution to their problom., From
a legal atanding however, it can be seen clearly that Resolution
1541 (XV) :is more solidly founded than Resoluticn 1514(XV), The

lattor is essentially propagandist and has been criticilsed as
[+

being essentially volatile and politicelly explosives

Since 1960 hovever nothing has been done to advance the
course of selfedetermination as justifiocationa Lor the preserva-
tion of territorial) integrity have presented themselves. Even
in the United Nations itself opinion differs on the actual postu-
lations of this right to self-daterminations Fhe propenements of
this vievy are Yargely equggggs of the third woxld backed by the
Soviet Union aad certain Eastern BEuropean Countrics, Needless to
say, the United States and Western European Countrics hold the
oontrary view. The United States® Intervention in Vietman, Southern
Kerea and Guatemala are astions condemned by the Hoviet Union, so
is the latter's intorvention in Hungary and Ozechoslovakia justified
on grounds of preservation of savereignty an& ﬂamritérial integri-
ty of the ailing State. Thére is a body of theoxy that insists
that there s & mow law of the United Nationa on gelf-Sutermination.?
This lav iz said to eehsiat of oxplicit and implicit asgumptions
regarding the statua, 8scope and application of the "pight" to
selfsdetormination and the competonce of the Usie fumered Assembly
to implemeant such a righte T¥ot the spsoific ddentity of olaimanta
whose territorial integrity is pitted againet whose "pight" so
8ol f~deteymination renains a ovitical problenm,

However in the Declaration on Friendly Rolationa, resoclution
2628 (XXV) of 24th Ootober 1970, negated one type of territorial
integrity claima, f.es that whioh a state admindctopirg a "colony™

N T
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might wish to present with respoct to that depondencys

"The territory of a oolony or other nans
self~-governing territory has, under the
Charter, a status separate and distinot
from the territory of the Btate adming-
atering it, and such soparate and distine.
ct status under the Charter shall exist
until the yeople of tho colony or non~
self-governing territory have exereiccd
their right of self-dotermination in
accordance with the Charter, and parti-
cularly its purposes and principles®,

In the foregoing paragraph, independence is deamed ¢o de an
expression of the right of selfedeterminations This 45 not the
issue here. The Ogaden Somelis live in a territory that is inde-
pendent and the provieion for non-colonial situntions clearly
states that a state has the right to the presoxrvation of its

territory, thuses

"Nothing in the foregoing paragraph shall be

. wonstyyed as authorising or encouraging any
action wvhich would dismomber or impair, totally
or in part, M al int t .

MM as deﬂcribed ‘above and mmg.gﬂ
of o of a goverament representing the wholo psople
belonging to the territery without dicginotion as
to race, creed eor colour®.
The above paragraphs Neeikt of inconsistency. Tho undorlined containg
the agecold ¥ilsonian two=edgod provisions and doog ‘thnothing
to alleviate our probdlem. In the Somalia situation, the
people feel that they are discriminated againsh on grounds of

culture and religion and would like to be allewed to join theoir



-r4

brothers in Somalia, they f£find that their intorests are nét
ropresented; they feel that thoy are being denicd their
fundamental rights and freedoms and that they arv ontitled teo
self=deterunination. Yot Ethiopia's territorial covoreignty

is being reinatated. Does this mean that a-ccossion is not
recognised as an expression of the right to self-detormination?
It becomes therefore increasingly difficult to rocumeile the
prineiple of the sovereign equality of States, ﬁhiuh implies

the inviolability :of tarritorial integrity and political inde-
pondence of a State, with the primciple on the othor hand, of
self=determination. So far the resolutions in the Gemeral
Asgembly do not give any guideliness as to whem the right to gelsf
determination Justifios secession and when not. Exceopt 41 cases
of decolonising, rare as thay may be, the principle of self-
determination seems to have been quite overtakon by that of

taerritorial integrity

In the same category of yestating rather than resolving
the disputes arising from cantaending <Iddins te solf=-determination,
falle also the consemsus definition of Aggrescion (A goneral
Assembly Resolution 3314 (XXXXX) of 14th December 1974)."'' In
the preamble to this resolution of the General Assembly simply
reaffirme "the duty of States not to use armed forco to deprive
peoplea of their right to self-dotermination, frmaedom and indeo-
pendenge or to disrupt territorial integrity'. Thoso asser-
tions are highly ambigous - territorial integrity is an attridute
of State sovereignty rather than of "peoples" styuggling for
self-determination vhich may in fact have no torritorial founda-

tion. In a Art.1 of this resolution, the Genoral Agaombly reaffirms
State sovereignty.
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Agegression is the uso of armed force by a
State against the sovereignty, territorial
integrity or political independence of
another State or in any other manner incons
sistent with the Charter of the United

Nations «..e"

This vesolution does not advance in any way a solution to the
problem of selfedotormination versus territorial integrity.

Vhoreas in the premmide of resolution 3314(XXIX) the duty of States
to refrain from the use of armsd foroce that deprives the people

of their right to sebf-determination, the States are also, in the
same breath under a duty to preserve the territorial integrity

of other States. There is here¢ no attempt ! at ahlving the af
ago=0ld problem of who are the paople entitled %o the right to
self=determination and who are entitled te torritorial 1n€egrity.

It is at least clear that only sovereign States are entitled to
selfepreservation and not a people who are in themeeclvea indefinate.
Coupled with the fact that paragraple 6 and 7 of rogolution

1514(XV) as already seen, envisage olaims ¢f post indepeondent tihﬂs.
i1t scoms very difficult to decids whioh peopls are this entitled.
The General Assembly shys away from the aotual problem anal
congratulates itself on its wdstabements affar long sousiens of
sitting. ;

Even the Assambly's pesolution on the $mportance of
univeradl realisation of the right of peoples to self-determination
of 1971 48 content with rastatements; Stafes "any attempt aimed at
the yartial or total disruption of the national unity and tol§1t0r1a1
intogrity of a State ectablished in acoordance with the right of
self-deternination of Lits peaples ia ingompartibla with the yarposses
and principles of the Ghartar, 12 This seems to cayry the meaning
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that a peoples, right to sslf-dotermination iz oxoreised fully

wvith indepcndonce. This paragrayh ihtended pEobably to bar
any continuing right of sclf-dotormination to ninorities within

the new States. This alse begs the question vhother the existing
State was "establisched in aocordamce with the right to self-
dotermination" - whother indopondence is the only cxpression of
the right to self-determination., UWhat is hero mcant by "peoples"?

Yhen in 1970, the Genaeral Assembly charzuctordstically
deals with the issue of this sonflict :ln Chartar yrineiples in
a resolution on Friendly Rolations, the prineiple of self-deter-
mination and sovereign equality are delusively throtm together
in this mannert

"Convinoed that tho primeiple of equal righto

end solf-dotermination of peoples aconstitutos

a significant conty¥ibhution to ocontemmosrawy

international law and that its effective appli-

oation is of paramount fmportance for tha

promotion of friendly relations ameng Stataon, basced

on respect for the primoiple of soveruisn aguality".

In a further elgboration of the principle of covercign equality,
the concept is said to aombrace dinter alia, _torritorinl integrity
nthe duty to reepect the personality of GStates' and the vight of
a Btate "freely to choose and davelop its politfonl, social,
economic and cultural syestomn® thersby envisaging #5111 internal
solf~detormination. OGontatinod therein is the priuciple of non-

intervention which is of 1o wore assictance ta tho josue.



Yo State or group of States has thoe Yight
to intervene, dirvotly or indirectly for
any reason wvhatover, in the internal ox
external affairs of any dther State, oonnow~
quently, armed intorvontion and all othawr
forms of interforeonco o attempted throats
againat the porsonality of the Btato o
against its political, economic and culfural
elenents, are in violation of internationni

law"e
While prescribing intervention im the affairs OFf a “state the
doclaration seems to axtand the "non-interventicn' principle to
the affairs of "peoples"” as well, this has tho offect of actually
opening the door to the vory intorvention in the natter of the
State against swhich the principle purports %o admonish,. if a
ninority in a given Sgate, liko in Ethiopia, the Somalis in the
Ogaden are entitled to théfy national 1del;.tlty and the Ethiopian
Republic is entitled to non-interference, thon this lsaves unclear
the ocardinal queation as to whose rights will pxraecde over the other.
It a8 not possible for the two conflicting o!.aﬂ.ma to co-oxiat,
they are mutually exclusiva. Somalia’s armed confyentation with
Ethiopia in the ‘i977-1973 Ogadon Var, was with tho objoct of
enhanaing the Ogaden Somalis right to adf-detarmination, at the
game time, amounting to :I-.nﬁmiton in the intermal #£fairs of
Ethiopla. As already scon in Chapter One, this éisfuto has
hictorical origin in troatics signed with the British Colonial
Governnant.

It 4o beyond ddapute thnt the Ogaden reglan, the N.FP.D. of
Kenya, the prosent day DIAboutf and other rean fu the Royu of
Afyioa were formerly Soundilnnly There was evidance that the Somali
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chiofs gave over their land to the British Government for protece
tion in 1866 and that in1897, the British Colonial Goverament

gave to Ethiopia by treaty the Ogaden area, Tho 1897 Sreaty has
been disputed, but in 1954 4t was reinstated and has since belonged
to Ethiopia!s In the context of the General Asseombly resolutions,
thore would be:no question as to whoase territory the Ogaden is.

Yat there has boen no stability in the Horm of Africa because the
Somali people are dissatiafied with their present palitical units,

The impression gathered from the uultiﬁlioity of Assembly
declarations and prencuncemeiits impotent in thoir ineffectiveness
ia that the Assembly sits out o0f smn obligation that gives the
séatoa motive to .actually :emte; the problems they face and te
find a viable solution for thems The package of prinoiples
inherently conflieting is presented without any indication of how
a desirable balance might be struck between thoms It does scen
clear however,that selfe-deotermination is not viowed as an ever-
riding "right" for all "selves" in 51l casesa, but as a right yela-
tive which may have to give way to tho principles of territorial
integrity non=intervention and sovereign equality. In the next
seation I intend to deal with tho question whother these Chater
prtnctploa have gained the Statua of jus oosans if at all and
wiiether this is so in practise. If Belf-detoxrmination hag gsined
the atatus of jus cogens why 40 atates sl Ay guard against
the exorutce of this right 4f territorial-lategrity i jue cogens
Vhy are thore still claims of self-determination whioch can be
Justified? If both of these ave Jus cogens wvhlch takes precedence
over the ether and why? If both are net then why ape they ;ﬂntainod
in the Charter and wvhy 4o they axist side by afdn? |
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RELF-DETERMINATION AS JUS COGENS?

It is a universally acliowledged principle of interna-
tional lav that a customary international leaw principle which

has acquired the status of juze cogens overrides all provisions

4 As seen in chapter Swo, the

of any treaty to the contraryo1
question as to whether self-determination achieved the status of
a right from a merely political apd moral principle was given
lengthy discuesion, at the end of which it was rightly ooncluded
that 1t was indeed a right but as to whether it hlhaswﬁnhwu€h¢the
status of Jjus cogens remained unansweored. Baving considered the
oconfliot of prinaiples in the Charter, it now bécumos necessary
to consider the problem of ius eogens with a view to determining
which should :'take precedencoy degally over the other and whether

this is in faoct dome in jractico.

Thepe is a wealth of opindon from fhiwd\worid countries
atuting that\sol!bdetermtnatlon is hot only jug but has aoctually
attadned the atatus of Jjus cogems. Aa alrasdy seen in the prece-
ding chapter many ominent fnternational lawyara have centinued to
dony that self-determination 1s a legal right, sSome osonsidering
that it has not yet evolved as sudh & right vhile othors maine
tadn that it 15 dnherontly incapable of ever attedning 4t.'> It
18 important to advanco the dlacussion beyadd more assertions and
1aqk at the various facets Gsz;nblen. With rogard %o the general
pronouncenents on selfedotermination adepted Ly the General
Agsembly, it is necessary to exanine more closely the legal status
of those pronouwndememte for their substantive content and the
significance of the consangus by which they were adopted. Also
to be considered will be the rosolution of the Acsombly directed
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to specific states and the weight they have, bhoth logally and
morally. The question to be answered at this cruoclal time is
whether the cummmlatiod of assembly resolutions, both gemeral amnd

specific alter the legal conteont of the original rogoldtion.

In the Namibian cages and the Yestern Bphars aggg.15(‘) what

weight ocan be attached to the proaocuncements contained therein

on self-determination? Can tho essertion that "Sglf-determination"
constitutes part of jus cogens find legal Jjustifiocantion? Sinee
the Declaration ofi Colonialiam of 1960 (resolutieon 1514) there

has emerged as part of othor resolutions grappling with the issue
of the legality of self-determination. Needless to say, many of
these rosolutions were adeopted with numeroua negative votes and
abatentions especially from the Weste In fact AL the veto
previleged of the five founder members of the Securdty Council

wae extonded to the General Assembly it would hixve heen a foregone
conclusion that none of the present resolutiens would have been
adopted. Lack of consensus Shovws the unropularity of the resolu-
tions adopted and this could mean the objeciéyrm have genuine
reasons, themselves not political. For third worid countries,
gowaever, in whose intereats the principle of neif-debermination
_wes promulgated, concsider thnt these deolarationes mrea binding on

bl S

themselves and on the other meubers of the Unfted Nntiona,

It is conoceded that the General Assembly wnoe not endowed
by the Charter with any genoral competenco to hind member States,
except in relation to very apooifio issues, nor decs the Asmembly
have the power to iaterprot the Charter authordtatively. At
S8an Framscisco the problom of Charder interprotution was extensively
disousced, it was agreed that ench organ of the Molle oould
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interpret portions of the Charter only and if there was any
problem it would be resolved by the International Court of
Juat:l.ce.16 It was also agread that any interprotation by an
organ is not genmerally accapted it is .rendered without binding
force. UYhile assembly deoclarations may go a long way in the
oreation of custom the real test seems to be that of subgequent
state practice. Though a declaration may be conaidered to impart
on behalf of the organ adopting it, a strong axpactation that
members of the international community will abide by it, it is
not enough. The two stage proocess involved therein ias that
treaties on the same subdjeot ara oconoluded t§ ashov that a doola=~
ration alone 15 not comnidered bal.,nd:l.ng."? _The affirmation of
the right to self-dotermination is today embodled im the Human
Rights Covenants, international tresties ia like those identical
to those appearing in the doclaration on colonialiomne If a large
aunber of states ratifying either or both of the covenmnts the
ocase -for the “right" of selfedetormination whieving the status
of jus cogens smay be strengthonod.

 If self-detersination 8o deemed %0 be a right, the fubtter
question to establish fs wvhether it 1s capable of demé’tlm. ' The
1aous as to wvhaother thore 1is & differencde batwadn the affirmatisnm
of the exiastencs of a right in spite of its indetorminate ocontemts
or the denial of the right Because of ita indotorminate ocontents,
remains in the yealm of comitdoveray. Of course thia ugu. may
be of a great importance politiocully as 4t bocomes open to mani-
patition and misusee KU bocomes somewhat of a praslie why tHe
General Assembly “deolarations" ave ignored Rargely by the U.N.
menbers causing internationsil Anstability. £t fo true that thers
are factions within the Assenmbly and en most contyoveraial Lscues
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there 4is a marked trend of difference btetween the Eastern and
Western Bolck of Staiese In the age-old case of Namibia, South
Africa has violated the territorial integrity of thet State and
has persistently refused andaor neglected to heed the rasolutions
of the Genoral Assembly asking them to leave thr territory. Judge
I-;uterpaoht in a_'agparate opilnion said, though tho State ere not
bound to obemrve the resolutions of the General Assembly they were
ngvnrtheless required to concidey them in good fuithe He saild
1n.oonnection with States adninistering Trust territovies:

"in administering State may not be aating
illegally by declining to aot upon a
recommendation or series of pecommendations
on the same subjeots But in doing se id
acts at ita peril whem a point is peached
wvhen the cumilative effoctiof the persistont
disregard of the articulate opinion of the
organisation 4a such ns to foaster the conviction
that State in question has bacone guilty of
disloyalty to the principle of purposcs of the
Chater. Thus an adamialstering State wiich
connistently sets itaself abave the goliomnly and
repeatedly expressed jJjudgment of the orcaniszation,
in pariicular in propor8iom as that Jjudgomond
approximantes to umnanimity, may find tZnt 4t has
oversteppad the imparceptible line bWetupon
- impropriety and illegality, bétween disorotion and arbi-
. trarinesa and tho amge of that right opd that 4%
has exposed itself to consequences legitimately
following aa a legal samction”.18

Many cases have fellowed since thfs decision i; 1935 ut ScuthAfrica
despite sanctions recommonded aganinst her and the boycotts dy many
countries has persisted in unjustly administering Mamibia. The

- people of Hamibia have been denied the free exorcise of their Fight
to seXfe~determination, even though they have made a good ease.19 In
1971 before the international court of justice the MNamibian case was

brought for review, the logal consequences for the gontinued preosence
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276 (1970). The Court them comsidered the legal affech of the
Security Council Resolution 264 (1969) which oalled on South
Afyica to withdraw ita adminiatration from the territory forth-
with; Resolution 269 (1969) which aset the deadline for with-
drawal as 4th October 19693 Resolution 276 (1970) which declared
that the ocontinued presence of South Africa in Ngmibia was
illegal and that its defiant attitude undermines the anthority
of the United Nations. The court further helt;‘; that the mecurity
eouncil had acted within &%e primary responsibility of maine
iaining-peaoe and seourity under artiocle 24 of the Charter and
that member States were undar-Apticie 25 bound to accept and
carry out its decisions. South Afrioca vlolatéd the territorlﬁl
integrity of the S. West ﬂtriea#lﬁérrtiéiﬁ:uhiaﬁ had feen given to
it as a truat territory. An exeroise of tho pight of zelf-
dotormination should have rightly led Namibia gradually to
independence and golfegovermiiont. In.view of this the court
said all momber States of the United Nations wove obliged to
recognise the iavalidity oRd illegality of South Afyica's contimued
presence and rofrain from lending assistance %o 4tn oooupation
of Namibin. The court helds el

A1l States should dear An mind that the

dnfined entity is a people which must loolk

to the interanational community for msistance

the smcped trust vas dnasieusedr.se’ "TA%H
The 1971 opinion of the court confirm our visws on the present
international law on the subjeot of territorioms GOolonisl peoples
have an inherent right $o independense soit sovereignty foroibly
dsnled them remains thelr improsariptible righte Colonialism,
maintained and prolonged by the use of force %= a violatien of
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of human rights and oalls for adequate means 0f evadication.
Progont international lav recognises the legitimacy of the
struggle of coloanised peopis to free themsslves and the intere
national community is ocalled upon to give them nscessary support.

Needless to say, in the General Assenmbly resolution
1514 (XV) of 1960, tho granting of independecnco to calonial
peoples it wae reaffirmef the right of coloniel geoples to self-
detormination and tho right to Rerritorial integrity of States.
Though South Africa claims that Namibia is payt of ita territory
and that it, (SBouth Afriea) §s e¢ntitled on Namibin®s behalf o
preserve its sovereimity and territorial integrity. Howvever, in
the Declaration on Fricndly Rolations (Reaslution 2628 (XXV) of
24th Octeber 1970) cne kind of territorial intogrity olaims £e
nogated empliatically - that wh_!._eh__g State adminigtorine a "_c_c_pig_ny"
ntg}i wich to present with ﬁ;paat to that dependonoye

“The territory of a ¢olony or other none
self-governing tarritory has, under thé
Charter a statua saparatsd and dietinet
from the territory of the State admnini-
atoring 1it, and such separéte and diatincd
status under the chartur ahall exist unti)
the people ©f the colony or non-selfis
governing toryitory have exsrcised thodip
right of self«deteruminmtion in accordanco
with the Chartor and particularly ita
purposes and princtipicc'.

South Africa, in the vapgo of Namibia cannot clainm any terrxotiral

intogrity and in thio caoce therefore the right of solf~deternination

cannot be denied. The gross violation of the pdght of a people to
aelf~determination, partionlarly by a United Raticns menber,
attraets the whole intoranational conmunity to fupovac senctions
under the Chortor for a breach of peace or thrant thoreof. The
debate, whether or not colonial peoples are aafiitlod to self.
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determination is closeds But the question . remnins vhothoey the
right:. howexer much hailed is of the status of jus sogona.

Is "law" established on the basis of uvhat stateos declare
to be good for certain seolective others or isc it deftived from
what Btates praotioce, constandly and uniformly? This question

is important bhecause to begin with, determining aituations that
parmit the exercise of the right to self-detexrmination involve

tho practice of Stata:s, The oxpression of the right also is an
aspoct of State practise. Declarations, as wo have goen are fay
from binding 8o that there ds a ¢ olear diffeycaco between what
SEatas declare they will do, and vhat they actually do, The
history of self-determination coneists of Statios claiming for
themsel¥uws vhat thoy would dony. others and as eobserved in the
previous chapters, this has not changed eince the cstablichment
of the United Fatioms which sucesd¢ddd the Leaguc of Hatdons.

Ho Btate has agcepted the righd of all pao:ple to aself-
deternination. Only the Stades vhich ackngwlisdgad the "eolonial®
aature of their rule may arguably hage conocded tiio right of self-
determination as applicable against themselvusn, although even
in those cases, theoy appapently accepted decclenication as: a matter
of expediency :a__ther than logal obl_.ggﬂ.m.m Tho asserted con~
cenous of the international commmnity laocks cpediuflity decauae
the majerity of the memboro of the United Hations deny national
self~deternination to their ¢thnie, religiouny cultuvral and poli-
tical minowitico. He State cxpresaly denden thoe right to melf-
detormination, though this doco not establich the right as fus
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Several passages from the Namibia cases were cited in
the Western Sahara case which was before the world court to
dotermine whether a case f£0r seolfedetermination oxmisted oxr hot
A need for a referendum to be hold had been expressed by both
Hoxroceo and Mauritania for the people of Weatern Sahara to
exeroise their right to self-~determingsion. The court did not
deolibarate on oclalms of self-dotermination resulting in reveraion
of soveroignty as these lie within the area of international
aontroveray.aa In the Weatern Sahara case, the court seemed to
be in agreement that the U«Ne. daw on the lssue concerned itself
not with self-determination, but on decolonisation.

It should be noted hore that the Jourtfs adviscoxy
opinions do not in any event bind member States, and that theid
adoption or acceptance by tho Assemdbly does not trancoform their
casential nature. Im it tyue as OGros Esplel putas "today no ane
can challenge the faot that the principle of selfedeoteymination
necensarily possesues the charadtesr of M_ze_;u;"ﬂzj Groa
Espiell aeems to overlook the faot that self~dotermination ms
“Jus" has lain in the realm of controversy even in yecent times.
The discussion in this chapter and in the previous chapter mshould
throw modoe light on the legal status of this prinoiple, Admite
tedly 4t exists as a right recognised hy all peoples but does it
exict as a preremptory norm of international law? The draft Law
of Treatios, Article 37 reads

Law fron ¥hich Bo dorocatien ia pemieie i

which can be medified only by a subsaequant

norn ©f general international 1 .
some ohavadter',. . au having the



y

And in the Final Draft®' as Arte 53, the provicion on jus

saesne says!

""For the purposes of the presemnt convantion

a preremptory norw of international lav ic

a norm accepted and recognised by the intore

national cormmanity of Statea as a vhole as a

nors from vhich no derogation is poriitted znd

wiich can be modified only by a subsaquent

nora of general lnteornational law haviag the

same characteris
This means that a principle of Jus cogens overrides provisions
of all treaties to the cantrarye This will invarinbly concern of
the subject of the noxt chapteri whether the ireaty signed between
Ethiopia and Britain in 897 giving over the Ogaden rogion and
other areas will remain valid in the face of a jproremptory porm

of international law it if he thua proven.

Furthermore, the idea of Jus cogens. yoobed in Natural
lay has not beon universally acimowledged. In poink of fact,
the Vienna Conveation usod the expreasion dus cospns wholly in a
negative sonse and provided no gsubstantive dafiné’hm of the ternm.
The Internationnl Law comnission far from unmiinity gave certain
ex;qnploe which may be considered as prohibited breatics S.0. those
perudtting unlawful use of forca, slave trade, pizasy and the
orimo of genocide, celf=dotormination was meaticonoed “among other
possible examplas®s This alight reference is far fwom juatifying
the assertion by Grus Espioll, that self-determinntien is Jdue cqganc

It would be a logically meaningless proposition becauss
granting self-deternination 4o one poople fuvarinbly enteails
dengdng it to a »ival "self",s There are also inhorant dangers in
onch an assertion, as in all absolutist theorien, that of ignoring
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the rolativity of righta and their inevitabdle clach with
other squally valid rightoc. It would secom more ywvagonable to
speculate an accoamodation of rightas rather thon absolute
rocogunition of ocne right as against snothew,

As seen in the earlier paxt of tho Churctor, the Hilsonian
dilemma- has contizued to presocupy the Intexvatiional comnmunity.
The Usneral Assembly »agalunticn wecognise the extistence of hoth
pelif-dotermination and tas-ri%__o_f___ial intogritys The very fact thag
in ever;:tmtm therc do 2 dwusided guestion of vhother the
torritorial integrity of the State precedes g self-dotermination
of a minority pooplosg chows thal theme rights axve yelatiwe and
are aceorded the samy impurisice on the internstionnl soone. Nedither
solf=detorminaticn nexr the prinsiple of nen-intorference cansti-
tute matters of Jus cogonne Thay are rights thadt ahould be
vedghed againot cach ethor in every case. In the following chapter,
it w1l be shown how those Tights e¢an bo ascommodcotod and a
solution for the Ogadon Somalin will be advanoods
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CHAPTER __FOUR
CONGLUSION

SELF-DETERMINATION FOR THE OGADEN SOMALIS?

In thia chapter I intend to examine the meaning of the
word "peoples' and using the study of the cases of Biafra and
Pakistani, show whother the Somalis of the Ogndon have a good
case for self-determination. I shall also recommgnd a solution
for their problom in view of all eonsiderationse

Perhaps the most problomatio aspeoct of selfedetermination
is its application to practical problezs. The question is -
vho consitutes the "self" and vhat are they supposed to dotermine?
At the time that the concept of self-deternination was gaining
currency the world wvas faced with the iassue of ligquidating the
olassical colonial systeme If ome argues that a “paoples" represent
a cogggigg_;;ggggptio othnio gyroup then the soncept of aelf-

determination can open many vistas of political action with far-
reaching consequences. Applied without discermmenit the principle
of self-determination leads to amarchy; ome jurist Eagleton1 has
called it wildtalk that breeds civil wars. Yo mist not shut our

eyos to the fact that self~determination, like in the case of the
Malaysian federation can be an instrument for intergration and
unification, which, of course must be based upon the freely expressed

wishes and desires of the people claiming the intezeat or right

2 — e T e

in question.

} Evidently the wvhole issue boils down to tho faot that the

\ realistio question is moet wvhother ts"people" i5 qualified for and
deserv th
} es e right to detoxmine its own deatiny, but wvhother it has
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the political atrongth, which may well mean the military foroce
to validate their olaim.3 Emorson on making tho above assertion
insiats that in the face of an even stronger adhexence to the

principle of territorial integrity, the room lofi for self-doter-

mination is decolonisation.

Resolution 2625(33?)“ of 2Lth Qotobaxr 1970 of the

Goneral Aassembly sets out:

"By virtue of the principle of equal rights

and self-determinntion of the peoples enshrined
in the Charter of the U.N., all peoples have

the right freely to determine, without oxtitrnal
interferonce, their political status and ¢So
pursue thelr economio, social and cultural deve-
lopment, and evey state has the duty to reapect
this right in accordance with the provisions of
the Charter."

Concomitantly it urged all the States i:to pramote aalf-daterming-

tion of "peoples'. As has beoan seen in the last chapteor, General

Assembly resolutions have beon rendered ineffective because their
terms are vague and are subject to a wide range of interpretation.
If "peoples’ here is taken to mean a minority in a State, them it
doea not ascem possible than these peaple would cxoroise their
right without external aids This resolution on Friendly Relationg
among States has a big proviso which has the affeoct of invalidating
all self-determination claims, Thua:

oasinty s, e forsning perssrasha chart b

action which would dismember or impads totally

or in part, the' territorial inte : - poli-
tical unity of sovereign and 1ndE::ng;::

nation n: pggplan as deseribed above and thus
possessed of a government representing the who
people belenging to the territory wlthnuﬁe .
distinction as to racee oreed or cojour',
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A suporficial study of the above two paragraphs wonld seem to
suggest that the principle of gelf-determination is circumscribed
by the principle of territorial integrity of rolitical unity of
sovereign States. However a careful study indicates that the
prifciple of self-determination is limited by tesritoriality

only whon States aismie conditions leading to the ecomomic, social
and cultural development of all peoples livimg in a State. In
situations where these conditions are not Pulfilied, the proviso
mentioned above does not qualify the operation 0f the principle of
self~-deternination. When States fail to ensure equal rights of
all peoples in a State, they camnot maintain that the principle
of self-determination of pooples is qualified by the principle of
territoriality.

Applying the above argument in 1971, Navas®

Benguli people had beem subjoct to domination and exploitation by
the Went Pakistanis. Consequently the principle of self-dotermina-

argued that the

tion applied to the people of Bangladesh, litHle vonder then that
the Bengali people invoked the prinoiple in thoixr declaratiocn of
indopendence. In our viow, we think that by virbtuoc of its geo~
graphical position and the politics of decolonication of the
wf’ﬂff?133?'333'i?:?ﬁaﬁﬁﬁﬁffﬁﬁf? i a case sui generis and it can-
not be sald to be anmlagamg to the Ogaden orisis, Icoking at
Bangladesh the International commisaion of Jurdisfa dilscussed what
{8 meant by a "people" and soncluded that, evem 4if 4t satisfied
certain physieal conditions, 'a people begina %o gwiot only when

it boecomes gonsoiocus of its owm dldentity and uwerts its will to
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oxist'". Aas to who is the eelf it ias argued that in the first
period the test of '"self" was othmic origins. of the people
deemed to be constituting nations or nationalitios defined by
culture and language. The Ogaden Somalie beax an almost distin-
ctive resemblance to the Somalis in the Somali Republic. They
have the same cultural background, the saze religion and language,
their only difference is in the State to whom they bear allegiance.
In the s@&cond phasey however, ethnic identity is irrelevant, only
a political entity in the guise of a colonial tersritory has the
right to claim self-~dotermination. The critexrion of "self" then
is a political unit as reflected by a majority gfiitical party in
that unit.

Since the olassical colonial situation has nearly been
exhausted and it 4is only problomatic "small States™ 4hat are
secking the right, groups within the indepsndent States have
tricd to manipulate the prinociple of self-dotermination to Juetity
changes. The oolenialists in Africa broke up ethnic pooples whom
they did not recognise as constituting states or "mations", The
Caire® declaration of the O.A.U. indicated that the African States
all agreed to reepect the borders carved out by the eolonialiasta.
The practice of States today indicates that theoy all recognise
that a nation is a politiocal rather than an ethnic unit. It 4s
true that the U.N. recognises the right of a colonised people to
exorcise the right to self-detormination (Chaptcrg XI and XII of
the U.N, Chartor and Arti.2 of Rosolution 1514 (XV), Self-detor-
mination is seon as part of the fundamental humen yights and
Arte1 of Resolution 1514 (XV) dgclares intey aliaj



76

" -
P

4
"The subection of peoples to alien subfugation,
dominatfon and exploitation constitutes a denial
of fundamental human rights, is contrary to the

Charter of the United Nations and is ani impedi-
ment to the promotion of World peace and co-bperation”.
The key words here are "the subjection of people to ' alden

subjugation, domination and exploitation..."

It would appear fram the reasons given that the Weatern
Liveration Fronts assertion of self-determinziion is invalid Qoday
as Ethiopia is an independent sovereign state and ethnicity is
no longer support for claiming the right.? Thoro is no evidence
to suggest that the - poople of Ogaden have been "“"subjected to
alien subjugation domination and exploitation”s The only reason
given for claiming self-deteruination is ethnicity whioch fails in
international law todaye As seon already in Resolution 2625 (XXV)
of 2L4th Octoher 1970, the proviase doea not allow the oxercise of
the right unless human rights are being vielateds In order to
aliow such a claim it would be mecessary to establich that a given
"people"” are so being dominated and exploited that the matt;r
is removed from the realm of domestic jurisdiction to international
concern. Under no other circumstances should the territorial

intoggrity of an independent sovereign state be maarificed.

Perhaps the Western Liberation Froat had a claim againat
the colonial administering powor Britain, which aigned a treaty
with Ethiopia to hand over these parta. FEven 804 the validity of
the Front's olaims would remain questionablee It io an open socret
that colonial administration oatered only for colomial interests;



the treaty of 1897 that officially ~handed ever the Ogaden region
to Ethiopia, wascomfirmedl in 1954 by Britain, as seen in Chapter
oney the treaty remeips valid and incontestables Colonial admini-
stration is characterised by treaties which sought to dismembey
ethnic groups after the policy of divide and rule.g

There are some other tosts that an entity wmust pass
bafore qualifying for self-detormination. May-he at this yoint
the question of Biafran self-~dotermination should be briefly
ccnsidered.9 The queation is, why did Lages, cxuch the attempts
of the Biafrans in the exercise of their right to self-determination
cand why were the people of Bifafya condemmed both By the C.A.U and
the U.N, Organisation? Had Biafra succeeded, it would have been
hardly worthwhile arguing that it ocught not to have aucceeded, just
ag it is hardly worthwvhile %o maintain nov that it ouszht not to
have been crushed. A State is entitled to presarve its territorial
intogrity by the use of reasonable force. Segassion is S8enerally
frovned upon especially imn Africa, whose modern Stmtes gontain
different maticnal groupse Yhen in 1967 the people of Biafra
decided to dissoclate theumselves from the rest of Nigoria, they
were threatening the sovereignty of Nigeriaz. Idicutonant Colonel
Govon declared a Stato of emergency and commenced a wvar of unifi-
cation which was successfully gomplated in Junuary 1970 when tho
rump of Biafra leadeorship aurrandcrad.1° The Eastern Nigerian
people wkre of distinct ethnic quality, they spoke a dominant Ibo
language, vere of the same religion and culturc,. TYet the terri-

toriality ?f the whole of Nigeria wag hatiled internationally

ngnigpt the aolfhdeterminatlon of the Biafras, in asaemcae this

e ——— .

shows that other realistic comsiderations arc poragiount before a
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declaration of self-determination leading to socaession is allowed.

No BState will accept the principle that at their own
chooaing some segment of its own people will be £free to secede
either to becomo independent (Biafra) or to join a meighbour
(Somalia). The United Natioms attitude, so fax as the question
of seeession is concérnudd ig unequivocal. It does not seem
likely, that as an organisation, the United Nations will ever
recognise the secession of a part of its member Jtates. The
transition from colonial atatus to independenrce is not regarded
as pecession, what article 73e of the U.N. Chartexr, echoed in
Resolution 1541 (XV), envisaged was with regard to dependent
territories. In principle VI of this resoluiion there is a
provision for free asseciation with an indepondent State and merger
(integration) with an independent State. Cleoaxly, the above was
not intended to be operative in a situatioa in which part of a
sovereign State is claiming the right to selfedetermination. In
the case_;r the Ogaden reglon therefore, the question goes much

deeper than mere ethnicitya..

The territorial apprroach has long bean the most important
detorminant by the international community in establishing whether
or not a people are entitled to their "internal'" self=determination.
Aa has been already seen in chapter two the dimtinction between
"oxternal"” and "imternal' self-deternination oxinsts only in theory.
In practice, the questioniis vhother the problem ayising ie worthy
of consideration by the international communityy Teorritory is the
framework of indepéndense and gecurity in the political order and
has beoome, in the legal order the point of departure in setting
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moat guestions that concern international relations. Fron the
facts, the Somalis are seeking independence from Ethiopia,
exercising alien yule over them. In the ggggggggg_gggg?1
{Great Britain ¥. United States) of 1970 the Pexmanont Court of

Arbitration observeds

ecess"One of the obsantial elements of sovexolipgnty
is that it is to he exeroised .... viithin the
territorial limita and that failing pxvof to the
contrary the territory is contaminous with the

sovereigntyeesse'

It is therefore important that we determine dae Fronts claim to
territoriality. Under Italy and Ethiopia the Cgaden wga_not

“ﬂ”i“EEE:EEE_EE_E_EEEEEEEE entity. It has been vocognised by
Britain iz 195% as an integral part of Ethiopia, and both the
U.Ne and 0,A.U. admitted Ethiopla to their aseparate nemberships
on that understanding. The Vestern Liberation Front therefore

fails to eatabliah the test of regional autbotimye

An interesting parallel is provided hy the Somalis of the
§Q-Hsrthern Fronteir Pistrict of Kenya who gatined indapendence as

|3P‘¢ ﬂpart and parcel of Kenyae A Konyan jurist Okoth-0 _ 03,12
ﬁiﬁh % from thia that tho Somalis had a case against the Byitish Govermment
Fxpijﬁ’ but do not have any right against the Kg_;g___!ﬂ&!ﬂﬂ!_:hﬁln the
{gﬁ NeFeDe case, they had regional autonomy under the first Kenya

Hajimbo constitutien., Thus tho Britich whe cnpotod the oonstitutiom
as part of an order in ocouncil had discharged their obligations to
the intermatiomal community by thus allowing the people of N.F.,D,

to determine their own dovelopment. It ia arguncd in some cirdias
phat Eenya by declaring a unitary constitution reviewcd the isesue

of self-deternination of the Somalis. However Eonyn had been
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accaopted as a member of the U.N. as a singlo sovereign State,

Juat as Ethiopia had been following Rosalyn Higs:lnl's"s view that
self-determination is the right = of a majority in a political

unit, then the Kenya State was Justified in declaxing a unitary
oonatitution for it was the majority government that delcared it.
Ethiopia is a unitary State and it is explieit from the Ogaden

war (1977-1978) that she is recisting the Westorm ldboration Front
backed by Somalia, in furtherance of her right of solf-detormination

as the right of a majority in a numeriocal sonce.

Ethiopia on beoconming a member of the U.N. acquired certain
rights. The first of these £s that she is protectad from inter-
vention by other States - in hor internal mabttors (Awt.1) Semondly,
her boundaries are protbaefied hoth under Resolutiom 1514(XV) whiech
in Apticle 6 warns that any attempt at partial or total < digrup-
tion &f the national unity and the territorial inBogrity of a
country is incompartiblo with the purposes and the principles of
the Charter of the United Natiems. In Articlic 2 of the U.N.
Charter it says, all States tha$ are members of tho U.N. (Ethiopia

and Somalia among them) have sovereign equality, and paragraph b

thereof provides:

"All members shall refrain ia their intarnational

relations from the throat er use of force azainat

the territorial integrity or political indopendence

of any State, or in any ether manner inconsistent

with the purposcs of the United Nations',
The purposes of the U.Ne. are the promotion of vorld peace and to
ensure that States respooct the principle of oquality of nations
and their right to self-determination. Our argument so far kas

indicated that Ethiopia is a nation and a sovVoreign ene at that,



81

Iu f£ighting to quell the Ogaden war she is exercising her right

to territorial integrity and self-preservations

Under International law, emhodied in tho U.lNe. Charter
and the practice of Statesy, and the 0.A.U Chartery it would appear

that Somalia, is in breafk of international oblipations Further,

once a State bhecomes a member of the U.N., that orgenisation
agsumes the duty to protect her sovereignty and territorial
integrity. The O0,A.U too will protect this particular feature

of its member States.1“

']

We have established in Chapter three that neither self-
determination nor territourinl integrity are iwrs corsna. they often
are at pairi- In the 8gaden situation the Ethidp&an right to
territorial integrity stands against the rival clanio of the
Somalic to the self~determinatlion of the Ogzdanians. The solution
to this is not to rule out one nrgainst another, imt to comsider
the practical situstion. Somalia which has undertaken to follow
and observe the prinaeiples of the 0.A.U and the U.N. is in breach
in so far as she is interveming in the internal affairs of
Ethiopia. Bonalia hes a duty to respect Ethiopintas Bavereignty
and the best she can do that is legal in international law is to
help Ethiopia quell the uprising or secession in the Ogadon whioch
from a atrictly legal point of view is not en ansertion of the
right of self-determinatiom,

Ve have seen that self-determination, in international law
today has gained legal charactere It is a right thot goos together
with the granting of independence to colopial pooples. An
ethnic group today unless it suffers brutality from tho State
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Government, cannot legitimately seek self-determination. Even if
there was ouch violation, the international c¢c -mnity would
intervene to restore ypeace, by either condemning the State or
placing sanctions upon it. Hailing self-détermination is an
extremo measure that the International community has found
difficult to acknowledge. It is illegal for a State, a member of
the O.,A.U. and the U.N., 80 support a movement that vielates the
territorial integrity of another. Emerson points out that gelf-
determination presentaapome explosive situations - it is for
this reason that it cannot be granted to a secessionist movement
as the Western Liberation Eront. Sapport for such a movement ia

strictly 1llegal in intermational lavw.

A representative of the Ogaden region at the Ethiopia
Embassy, who bezred te remain anonymous condemned the Western
Liveration Movement as being '"an activist and nensationalist
group which does not have the support of the Ogaden Sonalis..ﬂhﬂw‘ui
Populay opinion here seemed 4o be that the people are tiied of -
the constant instability they are living in. The ultimate Lssue
is not whether a people live with their brothers who speak the
Sgmé language and have the same religion and culiture, but whether
they are satisfied with ther government under which they live.

It is true that ethniocally the Ogaden Somalis beleng with the
Somalis in the Republic of Somalia; but so also do the N.F.D.
Somalis. Disintegration of sovereign countrios based on ethnicity

sounds very naive and can have detrimental effectse
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It is an open saeoret that in instigating the Ogaden
war {19G¥-1978) the Somali, leader Bare was layins political
strategies. Having hecome umpopular he thoughi to restore his
popularity with people he should advance the countiry's ambition
to unite zll the Somalise, In the five-star flag is expressed
the cardinal wish to unite sll the Somali paople, No Stete can
impose obligatiens on another sovereign State emanating from its
own conatitutional provisions Lauis15 writing on Somali nation-
hood says nstion means

"A single people posseseing a high degree

of culturs homogenety and with a strong

sense of identity irrespoctive of whethor
this is combined with astable political

integratfon'.
In my opiniomn, this description is not relevant to the Ogaden
erials because, a3 we have ssem earlier vhat determines a case
for nelf-determinatieon is not ethnicity but vhethdt: the people

are aware that they belong to ome political unibe

b ]

Ogaden is a provinceh?daguatolx reypreseated in government

and the people should be given a chanee to dovolop feelings of ;

ﬁE:E::Eiational loyalty for Ethiopin. Needless to suy the region is quite

under- developed hecause the people are unstable. Yhen the 1897 treaty
P

vas e concluded the most impprtant provision for people here was--—‘—
e

e

grasing rights since the people were domimantly nomudic. Whenm thig
treaty was confirmell in 1954 tho issue of grazing rights was still
very important. Today thore has been inffusion of sattled 1ife
and the nomadic way of life is being gradually dvoprred., 18 ib

the hope of the Ethioplan govormment that with o more settled 1ife,
the Ogaden people will identify more with the rgat of Ethiopia and
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will not feel they sre under "alien' rule. I think that the
solution for Ethiopla is to speed up ddevelepment in the Ogaden
region and to try to asaimilate the people witl ithe rost of the
country. Secession sheuld not be allowed here bgcanse it willd

pot solve the problene. It will be against the territerial integrity
of BEthiopia and a group of agitators should not e allowed to
dictate terms to a sovereign State. If pecesulon here were allowed
then numerous claims in the nefightinhitgg counitries would arise.
Shifta activity in the HeFeDs 0f Keaya would incroase and the

Masal on Mt. Kilimanjaro would eithor secede intc Tunzania from

Kenya or declare themselves independent.

f;;;The boundaries vhioh vere earved eut hy the colonial powers)
however unsatisfactory shonld romain untouched as this would trig- \
ger off other potential claims which are being held in check fﬁr
the sakeé: of political, indopondence and soverclpgaly of Btates.
A subdiviéion of States into smaller ekhnio entities is obviously
‘undesirable and any asuch attempls should be crushed and condemmed
by the internatiomalcommuuity. I caunot help but conclude that thy
principle of solf-dotermination Ffinds its propur place in 1ndope—;
ndence of dependent Statec and mny{rightly have no relevance to f

7TL\\§pdépendent aovereign Stﬂfjf:] |( N e =l Luh, le
e e U s ar
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APPENDIXES

Ae

GENERAL ASSEMBLY RESOLUTION 1514(XV), 14 DECEMBER 1960.

DECLARATION OF THE GRANTING OF INDEPENDENCE TO
COLONIAL COUNTRIES AND PEOPLES

The General Assenbly,

Mindful of theo determimation proolaimed by thoe peoples
of the world in the Charter of the United Hations to
reaffirm faith in fundangntal human rightog in the dignity
and worth of the human parson, in the equai righta of men
and women and of nations large and swall and to promote
sooial progess and hetter standards of life in larger freedem,

Conscious of the noed for the creation of conditions of
stability and welledeing and peaceful ani friendly relations
based on respeot for the principles of equal rights and self-
determination of all ypeoplos, and of universeal reaspect for,
and observance ofy human righta and fundamiontal freecdoms for
all without distinction aa to race, sexd; language or religien,

Recognieing the passionate yearning foy freedom 4in all
fledendent peoples and the deeisive role of suoh peoples im the
attainment of their independence,

RBware of the inoreasing oonfliots regulbing from the denial
of or impediments in the way of the freadan of auoh peoples,
vhich congtitute a serigus threat to world poace,

Considering the imse#@ﬁ#ﬁ role of the United Nations in
assisting the movement for dndependencsy in Tyuot and NonwSelfw
Goveraing Territories,

Recegnising that the peoples of the wor -
%he end of colonialism in all ite nénaxaﬁﬁgghérﬂrhtlr doaire

Convinced that the conbtinued existenae 6f
the development of international oeencmlg azﬁzgigztzizfm yrevente
oot oty PR e e ST
of universal pesce. o8 against the United Nations fdea}

AffArming that pooples . for their oun cads. freely
E:upna- :r thely natupal u::!ih-and POSONrCas witﬁaut prejudice
any obligatiens arfaing sut of international economiec

-1 2T t ' '
13&032221:::i ;:::a upon the prineiple of mmbual benefit, and
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Believing that the procosas of liberation is irresictible
and irreversible and that, in order %o avoid gerious orises,
an end ' must be put to oolomialiom and all practices of
segregation and disorimination associated thovrcwith,

Yelcoming tho emargonce in recent years of a large number
of dopendent torritories into freedom and imdopondence, and
recognieing the increasingly yowerful tromnds Yowarda freedoa
in such serritorics which have not yet attainoed independence,

Convinced that all posplos have an inalditncblo right to complete
froedon, the exercise of tholr sovereignty unud the integrity
for their national territory,

Solemnly proclaims the neceasity of Yringing to a spoedy
and unconditional end c¢olossilaliem in all its forms and manie

foatations)
And to this end
Declares thats

1+ Tho eubjeotion of peoples to alian subjugation,
donination sand exploitation comatitutes o donial of fundamontal
hutan rights, is cdntrary to the Charter ¢f tho United Nations
and is an fmpediment o te the promotion of worldd poace and
co-oparation,

2e All pooples have the right 4o selfedetermination
by virtue of that right thoy freely detaruine their political
atatus and freely purcue their economice mooianl and cultural
development.

3. Inadoquacy of political, cconcnio, social opi
educational preparednocs should never gorvd ans 4 protext for
Qelaying independoncos :

be All armod astion or represoive coasures eof all
kinds directed againcst dopendent psoples chall ¢ease in order
:o ena;:ottn::dtc-nnawctaa poacefully =nd their yright
o complete epoendeneoy and the inte %y of 1
Serritory shalld be Peapaated. erity ol masieanl

5. IZnmediate steps shall be taksn, in T
Non-Self~Governing Territorisa or all n&har-ﬁ;r::tozizz :::ch hav
© mot yet attained ndepcndomces to Sranafor all wovers to the
peoples of theoac torritories, without any conditions oy
reservationsy in a000rlance with their frecly empressed will
and dssire, without any distinotion ae to race, areed or eolour,

4n
o ::::rﬁio enable them to enjoy complets Sndopemdence and
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6o Any attempt aimed at the partial or total disruption
of the national unity and the territorianl inoprity of a
country is incompatible with the purposes and prineiples of
Charteyr of the United Nations. ,

7. A)l States shall obaerve faithfully and striotly
the provisions of the Charter of the Unitod Nationa, the
Univeraal Declaration of Human Rights and the present Declara-
tion on the basis of equality, non-intaefferciise in the inter-
nal affairs of all Stglesy and respeot four the novoreign
righta of all peoples and their tebritorin)l integrity.

GENERAL ASSEMBLY RESOLUTION 1541 (XV), 15 DECEMBER 4960

PRINCIPIEE WHICH SHOULD GQUIDE MEMBERS YN DEFERMING
WHETHER OR NOT AN OBLIGATION EXISTS TO TRANSHMIT THE
INFORMATION CALLED FOR UNDER ARTICLE ¥%q OF THE CHARTER:

ANREX

Princ

The authors of the Charter of the Unitod Nations had in
mind that Chapter XI should be applicabla to torritories which
ware then known o be of tho colonial tymoe An obligation
exliots to Sranawit information under Articie 73%e of the Charter
in respect of such territories whose pocplos have net yet
attained a full measurs of self~govermaonte

Principle XX

Chapter XX of the Chartor smhodies tho concept of NoneSelf-
Governing Terviterics in a dynamic Stato Of cvolution and
progress towayds a& "full measure of gelfsgovornment®., As
soon as a territory and Lts peoples attain & full measure of
self-gaovernment, the obligntfion ceameags. Until this conmes
::o::. the obligation to tranamit inforsntiom under Article 73e

nvinues,

ingdp:

Obligation to tronsmdt 4dng t undoy ]
Charter oconstitutes an ﬁntm:m“cm&‘g: :z;u:: the

111;' :atrtod out with duc regard to the fulfilment of internatiénal

Prineiple IV

FPrima facie there ds szn ebli :
gation to tranamdg forma
in respect of a territory whioh 1;;:3%&3 ﬂ‘gmt:‘xﬁ

ie distinct ethn cally and/
administering I‘I: oy oul the country
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Prina eV

Once 4t has bean established fthat such a prima facie
case of geographical and othnical or cultural distinctness
of a territory oxists, other elements may thon be brought
into consideration. es® additional elenconto may be, inter
alia, of an administrativey politieal, juridical, economio
or historiocal anature. If they affeot the rolationchip between
the metropolitan State and the territory concormed in a
manner whioh arbitrarily places the latter in a position or
atatus of subordination, they support the prosumption that there
i an obligation to trangmit infermaticn undeyry Artiole 73e
of the Chartere. : :

Byineipde VI

A NoneSelf~Governing Territory oan be said to have
reached a full measure of aglf-goveranment byt

(a) Bmergence as a sovai-e!.m indapendent Statds
(b) JFreo apsociation with an independent Btate; or
(od Intergrotion with en indepondant State.

Prinni

(a)

Freo assocliatien should be the rosullt of a froe and
voluntary choioce by the pooples of the texrritory concerned
expressed through fnforngd and demoorabic zroceussems. It
should be one which respecta the individurlity and the cultural
charactoristics of the torritory and its pooples, and retains
for the peoples of the territory whioh is npnociated with an
independent State tho fyeedom o modify the otatus of that
torritory through the oxpression of their vill dy demooratie
means and through conctitutional procesnose

(b) The assosiatad torritory should have the ri )
detormine ita intormald aonstitution without outaide i‘::er:
ference, in accordance vith due constitutional processee and
the {:::1:' W;:::ﬂ wishaos of the peopiaes Thio does not
Drea . S0 onG as appro 4 r Bodcusasry
tarce of m agssoolation n::::d“ugn. under tho

Pr VIXX

Integration with an independent Sta
;::!’;,;:_3?’::: e “q"““'"l ty between the mplzg g:out:: ::a::h:::
Oountry with whies L mﬂ:‘;‘:‘}txu nfﬁl;ha dndopendent
a -
:::r:tn:i.uu should have oqual atatua and ﬁgﬁ;pﬁ“ﬁf‘:ﬁﬁm,
without apiiarantoos of fundamental rightc nnd freedoms
v ngndlﬂ:!aﬂlun or disoriminationj both should have
mrtluinti““ Opportunities for reprocontation and effective
at levels in the emecutive, legislative and



judicial organs of government.

Erineiple XK
Integration should have come aboutt in the following
eirocumatancess

{a) %he integrating territory should have attained an
advanced stage of solfegovormment with £froe political insti-
tutions, so that ite pooples would have tho capacity to make
a responsible choice through informed and demoeratic processes

{b) The ingreation should be the result of the freely
expressed wiches of the territory's peoplos acting with full
knovledge of the change in their i atatus, their wvishes having
been expresndd through informed and demoosutie yrocesses,
impartially condunateod and based on universal adult suffrage.
The United Natfons could, when it deems it nacessary, supervise

these processolie

Erinoinple X

The transmiccion of ianformation in roopect of None
Belf-Governing Territoriaes under Article 793 of the Chartepr
is subject to such limitation as security and constitutional
tonsiderations may requirde This means that the extont of the
informagion may be limited in odrtain eirgumatanees, but the
limitation im Article 750 cannot relieve a lombey State of the
obligations af Chapter XX, The "limitatian' can reolate only
to the quantum of inmformation of economic, zooial and educa-
tional mature %0 be tranamfitted.

Prinainle XX

The enly constitufional osonsiderations to which Ay
¥3e of the Oharter rofera are these avising Lron ngﬁetéte&i:;;:.
relations of the torritary with the Adminiatoring Member, They
refer to a oituation 4n vhich the constitution of the territory
gives it solf-governmont An economia, svecicl and oducational
matters through freely eloeted institutions, Neverthelesa,
the responsibility for transmitting information under Artiocle
73e continues, unless these constitutisnal relations preclude
the Government or parliamont of the Adninistoring Hember from
::::l:gl::z;ﬂ&ﬂ:l and other informatian of a techaniecal
15 A0e Serriveny: sonomioy sooial and ¢ducndional conditions

Exdnaiple XXX

S8ecurity coneidorations have not boen invoked in she
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c DECLARATION ON PRINCIPLZS OF INTERNATIONAL LAY CONCERNING
FRIENDLY RELATIONS AND CO~-OPERATION AMONG STATES IN
ACCORDANCE WITH THE CHARTER OF THE UNITED HATIONS.
GENERAL ASSEMBLY RESOLUTION 2625 (XxXV), 2h UGTORER 1970
ANNEX

The principle that States shall refrain in thoir intornational
relations from the threat or usc of forge againast tho territoriald
intogrity or political independonce of any 8tatoy 0F in any other
mannor inconaistont with the purposes of the Unitcd Nations

[ LA T YRR RN LR Y J

Every State has the duty to roiyain yom ehy feorcible
action which deprivaes peoples referred to in tho elaboration
of the prinoiple of equal pighte and eself~dotoymination of
their right to self-determination and gyraedonm and independence.

Bvery State has the duty to refrain from organising
ore enocouraging the organisation of irregulisny foroes or armed
band, ineluding mercenaries, for inocursion into the territory of
another States '

BEvery State has the duty %e refrais from organising
instigating, sssisting or participating in acts of oivil strife
or tarrordst acte in andthor State or agquimcing 4n organised
activitios within ita Loprimry dirveeted tounvids the commisasion
of such acts, when the acts referred te in thoe present pavagraph
involve a threat or uso of foroe.

SSovnevscevecssonsndaedad

The principle concorming the duty not %o intervens in mat
;:::th the demestic Juricdiotion of any State, in momnee-n :1:;'2110
oFrs

Beo State or group of S8tates hac tho yight to fntery
diraotly or indirecdlyy for any reasom vhatovoewr, in the 1:te:::i
or external affairs of any other States dencoquently, armed
intervention and all other Sfoyes of intabierumoc or attempted
;:;:::aa:sa::::D;:: p:::ﬁaaittr of the Stata or againat its

p Q 3 t )
pe 1nt°rn;t* o. cultural elemantu, are im viplntion

No State may wae oy encourage tha use o .
politioal or any nﬁhar-.ipe of measures Lo aﬂaro: :::::::ostnto
in order to obtain fyom 4¢ the suberdtunation of the axeroice -
of 1te sovareign rightc and to secure fyam A% advantages of
I:i;::’:; ‘i:unw no 3tate shall organieo, acaiet, foment, fimamio
directéd toua:::t:h:uzzgig::.;ﬂ;;:;:::atQﬁghn'mnd oy s
B%ase, or interfere in oivil asptige in :ag«nga?gﬁﬁzf.°£ Emether
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Tho use of forge %o deprive peoples of theliy national
identity conctitutes a violation of thoir inalionable rights
and of the principle of nen<sinterventions

Bvery State has an inalienabdblé right to choose its
political, economic, soaial and cultural oystems, wvithout
interfoerence in any form by another State,

Nothing in the forogoing paragraphs shall be construed
as affecting the relevant provisions 0f the Charter relating
to the maintenance of intornational peacce and pecurity.

rincinle eof @ richts self-dete ien of peoples

By virtue of the principle of equal rights and self-
deternination of psoples cnshrined in the Charter of the
United Nationsy all peoeplos have the right frecly to determine
without erternal interfarance, their pelitical gtatus and to
pursue thoir economic, sodial and culturni. development, and
everu State hasa the duty %0 respeet thin right in accordance
with the provisions of the Charter.

Bvery 8tate has the duty to promobay Shirdugh Joint
and separate action, realisation of the prineiple of equal
rights and self-doteruination of peoplens in adcordamce vt
vith the provisiens of the Charter, and {o rondor assistance
to the United Natdons 4n carrying out the prcoponeibilities
ontrusted to it by the Charter regarding tho implementation of-
the primeciple in orders

{a) %o promote fricfdly relatisns and cowoperation among
Btatest

(b) To bring a speedy a end to colamialism, having aue
regard to the freoely espresssd will of the peoples
ooncernedy

and bearing in nind that gub Jection of 5 ¢0 alien sub-
Jugation, domiaantion and expleoitation eg:ggigutea a violation
of the princeipleo, as well as a denial of fundamontal human
righta, and is ocontrary %0 the Chartere

Every State hus the duty to yromodc thro
eeparate astion aniversal respect forp;na obaerva:s: g:‘::n::d
* Fighto and fundamintal freedoms in accordnncd with the Charter.

The cstablichment of a @overoiga and independent Sta
t
::at:rau asgociation or intergration with an iudop::dlnt Stato.'
GmcornasedEynee date ooy sthe pobivioad chome Froely
nstistute mod '
rights of self-detorminansion by :hat ;:agiéfmmlementing the

Every Btate hos the dut fron any
y to refrain foraoidbl
a°"°“°;h:;: Jeprivés peoples referred to adove 4n the olaboration
prasent prineipls of their right-s to colfedetermination
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and freedom and independende. In their actionas againet,
and resistance to, such foroible actiocm in yursuit of the
exercise of their right to gelf-determination, zuch peoples
are entitled to seek and to receive suprtrt in accordance
with the purposes and principles of the Charterr.

The terfitory of a calony or other Non«Self-Guverning
Territory has, undexr the Charter, a status soparate and
diatinot from the territory of tho State admninistering 1t;
and such separate and distinet status under ths Charter shall
exist until the people of the dolony or Nom«wSelf-Governing
Territory have exerciszed their right of sclf-determination in
accordance with the Charter, and particularly ite purposes
and principles.

Nothing in the foregoing paragraphs shall be cone
atrued as authorising or enccuraging any action whieh would
diemomber or impair, totally or fin part, the torritoriasl
integrity or political unity of sovereign and independent
Statea conducting themselves in compliance with the primciple
of equal rights and selfedotermipation of yeoples as deseribed
above and thuas poasessed of a governmeat representing the
whole people belonging to the territory vithout distinction
as to race, orced or colour.

Every State shall reofrain from suy acifion aimed at
the partial or total disruption of the national unity and
territorial integrity of any other State cx colony.

The naivle of g dity of States

All States anjoy sovereign equalitys. They:. have
equal rightsa and duties and are equal mesbaers of the interng-
tional community, notwithatanding differances of an oconomie,
social, political or othor naturs.

In partioular, sovereign equality includ
following elemontas * &R o9 ¥ es the

(a) BStates are Juridically equaly
(b) Bach Btate cnjoys the rights inkerant in full sovereigmt

{a) Bach State has th . _
of other Statesg © duty to respect Zhe personalidy

(d) The territori
of the Btato ape tnv:;;:ﬁizzes’lty and political independencae

o
ite politicml, soocial, oconomic and cgig;walqgggggﬁ::d develon

(f) Each Btate has the dut Py Sliw
Yy So oonm and
faith with its international obligations and to lﬁveigngggzcﬁ

with other Btaten.
. mOBxk
vy, OF NAZ
IHHNTﬂdQﬁffﬁa<f
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DEFINITION OF AGGRESSION, GENERAL ASSEMBLY RESOLUTION
33194 (XXIX), 1% DECEMEER 197k ; ANNEX

Article 1

Aggfesoion 4o the use of armed forve by a State
against the sovereignty, torritorial intepgrity or political
independence o0f anothor State, or in any olther manver incon-
s8istent with the Chartey of the United Natioms, as set out ia
thia Definition,

Evnianatory Nobes In this Definition the term "State",

(a) Is used without projudice to quostions of recognition
or to whether a State ia a member of the United Nations.

(b) Includes the conmpt of a "group of Htatos" where
appkécriate.

Article 2

The £irst uae of armed force by a State in contraven~
4ion of the Charter shall constitute priua facio evidence of
an act of aggression although the Seourity Council may, in
conformity with the Charter, iconclude that a Gdotermination
that an act of aggrecsion has been comsitied would not be
Justified in the light oZ other relevant circumstancea,
including the fact that the aots concerncd or their consequences
axre not of sufficient gravity.

Argicle 3

Any of the following acts,regardlesa of a declarati
of war, shall, aubject ¢to and in a;oordance wvith the nravin;::-
of article 2, qualify as an aot of aggressiont ) o

(a) Tho fnvasion or attach by the armed forces of =
Btate of the territory or another 8tatoy or any nilltar; oocu=-
pation, however temporary, resulting from such invasion or
attach, or any amnnexatien by the uee of force of the %errisor
of andther State oxr part thereof; Teery

(b) Bombardment by the armed forces of a Sga
the territory of another State or the Bao of any :gagﬁzz’g; e
Btato against the torritory of another Statog

(0) The blookado of the porte
armed foroes of anothor Statoggr or coants of a State by the



102

(d) An attack by the armed forces of a State on the land,
sea or air foraes, or marine and air fleots or another States

(2) The use of armed forces of ene State which are
within the territory of another State with ths agreoment of
the receiving State, in ocontravention ¢f the cenditions
provided for in the agreement or any extension of their
presence in such territory boyond the termination of the
agreemont §

g4 -

(£) The actien of a State in allewing ifts Serritory, which
it has placed at the disposal of anothexr Btate, to be used
by that otheyr State for porpetrating an act of aggression
againat a third Stateg

{g) Tho sending by or on behalf of a State of armed
bands, groups, irregulars or merocenariecay, which oarry out aats
of armed force againct another State ef such gravity as to
amount to the acta listed above, or its subatantial involve~
ment thereinge.

Artialan b
The acts enumerated above ars not exheaustive and the

Seourity Council may determine that other actas vonstitube agression
under the proviasions of the Chabter.

Te

2a

Se

Artiels 9

No consideration of whatever nature, vhether politiocal
economic, military or otherwise, may sorve as & justification
for aggression.

A war of aggression is a crime againast international
veace. Aggression gives trise to internmatiemal responsibility.

No territorial acquisition or special advantage resulting
from aggreasion is or shall be recognised as lawful.

Article 6

Nothing in this Definition shall be conatyu in
any way enlarging or diminishing the seops of theo ch::i::.

inoluding its provicions o
foroe 1s lawful. oncerning cases in whiech the use of
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Article Z

Nothing in this Definition, and in particular
Artiocle 3, could in any way prejudice the right to
self-determination, freedom and independence, as derived
from the Charter, of peoples forcibly deprived of that
right and referred to im the Declaration on Principles of
International Law concerning Friendly Relations and Co-
operation among States in accordance with the Charter of
the United Natione, particularly peoples undeyr colonial and
racist regimes or other forms of alien dominationj nor
the right of these peoples to struggle to that end and to
seek and receive supporty in acocordance with the yrinciples
of the Charter and in conformity with the aboveementioned

Declaration.
Article 8

In thoir interpretation and gpplication the above
provisions are finterrelatod and each provisions should
be constued in the context of the other provisiona.



