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I NTRODUCTTION

The relationship between socio—-economic
institutions as legal forms;, and the politico-
economic conditions in which these institutions
perform the economic functions assigned to them,
has gencrated a grcat deal of intcrest and debate
for the legal writer. It is only by exploring
these relationships that one can understand the
true nature and roles being played by thesc socio~
economic institutions, whose relationships with
governments and other governmental organs have
raised a lot of interest. Inceed, public corpo-
rations are historically the most important of
the recent develoepments in governmental institutions,
and they must be understood properly, if we must
understand the roles and uses of the modern state
governments. To understand the rolec public corpo-
rations play as agents of socio-economic develop-
ment in Kenya, it is necessary that we relate their
roles and functions to the political and economic
climates in which they work. This study attempts
to assess the nature and uses of public corporations
in Kenya and how these uses reflect the political
and economic conditions of present day Kenva. This
is a study of public corporations in the political

economy of Kenya.

The use of public corporations has grown from
gstrength to strength in recent vears. This is true
of both socialist and capitalist countries, including
Kenya, Britain, Tanzania and the U.S5.3.R. These
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countries, usc public corporations in one form

or another. This is so, notwithstanding the

widely divergent geographical locations, the
economic strengths, the levels of industrialisation
and the ideological positions their governments
espouse. The ever increasing role being played

by public corporntions in the social, political

and cccneomic dov~lepnent of various countries is

a phenomenon of the greatest interest to the

student of legal theory.

What makes public corporations subject to such
diverse applicaticons? This is a question whose
answer will form an important theme in trying to
understand what characteristics make public corpo-
rations such "universal" institutions, transcending
the bounds of geography and ideology in their use
by state governments. A corrgpondingly important.
theme on the nature and use of public corporations
will be made up of or comprise an analysis of the
time dimension in the development of public corpora-
tion. In this respect, we shall attempt to grapple
with the question: why did public corporations
become important governmental agencies only in the
20th century and not earlier? The themes which
underlie these two questions are important, if we must
genuinely try to understand the nature and role of
public corporations in their historical context.

The evolution of public corporations has been
the subject of controvercsy. There are those who

assert that public cerporations as institutlons
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of socio-cconomic development, transcend

economics, politics and ideoclogy. This school

of thought insists that public corporations

evolved spontaneously, to meet '"practical needs",

which society could npnot answer at the time.

Professor Friedmann, a leading exponent of this

school of thought asserts that: "they (govern-

ments) have all found it necessary, especially

since the First World War, to develop public

corporations, which could fulfil some of the many

complex new tasks in forms other than those of the

departmental administration. Public corporaticns as

a whole should not be judged predominantly by ideo-

logical preconceptions. In most cases, public

corporations have been established in response to

practical needs and they have often been success-

ful in ideologically uncongenial surroundings“.1
On the other hand, there are those who view

the evolution cof public corporations as an histo-

rical phenomenon, growing out of the ever-sharpening

contradictions of capitalist development. This school

of thought has its theoretical base in the prediction

of Karl Marx that Laissez Faire economics, enito-

mised by free competition and the free market mecha-

nism, would give way to the concentration and central-

isation of wealth into fewer and fewer hands, and thus,

usher in monopoly capitalism. in other wvords,

free competition logically led to monopolies.

During this new phase of capitalist development,

the statzs, itself a creature of class society at

a certain stage of development, when the conitradi--

ctions arising from private property owncrship,

were no longer non-antagonistic, ° and whick had



hitherto contented itself with the "keeping of
law and order', became an active participant, as an
economric actor, in the economy of the country by
establishing its own econoinic units of production

to administer what became known as "wasteful pro-
duction".> “he best known economic units used

by the State in this role are public corpecrations.
These institutions were used by the state to create
conditions for class oppression by increasing the
productivity of labour and filling in the gaps left
by private enterprise, by establishing enterprises in
areas of the economy where,private entrepreneurs

were unwilling for one reason or another to undertake
development. This theory, views public corporations
as creatures whose evolution is tainted from the

very onset, with the birth mark of monopoly capital.
In the final analysis therefore, this theory posits
that public corporations were tailored in both theory
and form to serve the interests of monopoly capitalism.

We shall view the evolution and development
of public corporations in the light of these two
theories. From the onset, the inadequacies of the
former school of thought are obvicus, in so far as
this school asserts that the evolution of public
corporations should be seen as an isolated event,
free from the influence of politics, economics and
ideoloqgy. Public corporations became agents of
economic development of governments at a particular
time in the development of capitalist production:
when society could no longer boast of the free
market mechanism of the early 19th century. Society
was qualitatively changed by the preductive relations

that were ushered in vy the ardvent of monopolw



capitalism whose major identifying mark was the
centralisatih and concentration of property into
fewer and fower hands. We therefore view the
evolution of public corporations, in Kenya as
elsewhere, in the totality of the development
effort of that society. More importantly, we
shall seek to explain the evolution of this new
governmental anent bv looking at the economic
relations prevalent at the turn of the last century,
that is, the productive relations of monopely capi-
tazlism in Europe at the turn of the 12th century
and their consequencial exportation to the colonies

with colonialism.

wWith Colonialism, legal forms established
and nurtured in the womb of monopoly capitalism
in Europe, accompanied the export of capital to
the colonies. This was so, notwithstanding the fact
that the colonies were backward economically, de-
pending on subsistence agriculture, and hence were
far from the stage of economic development where
capital could play a decisive role. The export
of legal forms by the metropolitan colonial powers
was not however, difficult to understand, since
it was the raicon d! e'tre of colonialism to infuse

the colonies which they had curved for themselves,
into the developed metropolitan economies in order
to facilitate the exploitation of their natural

and human resources. Most colonies including Kenva,
which was no excepticon, were used for the producticn
of raw materials for metropolitan industries, food
for the urban industrial populations and in their
turn, imported manufacturcd goods precessed by the

industries in the metropcocle. The autocreaetic covern-
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ments established in the colonies, to open them
up for exploitation, most naturally used legal
forms which were familiar to them and commonly
used at home. Fublic corporations as one such
legal form, were established in the colonies to
bolster the efforts of the colonial governrents,
in the attainment of the above posited goals. -

Although governments utilised public
corporations of some form or another before the
Second World War, it was after the war that
the modern public corporation became a common-place
instrument for implementing government policy. 1In
Britain, a considerable amount ¢©f nationalisation
had been undertaken by governments before the second

Vorld War. In 1908, the Port of London was constji-
tuted into an autherity; in 1912 telephone and the
post office became state monopolies. Between the

two World Wars, severel public corporations were set
vp in Britain, including: the Central Electricity
Board, the British Broadcasting Corporation, the
London Passender Transoort Board and the British
Overseas Alrways Corporation.5 In the United States
of America, the Tennessey Valley Authority was esta-
blished in 1933, and in colonial Kenya, the firgt
public corporation: the Land and Agricultural Bank,
was established in 1932, In relation to the attain-
ment of the colonial objectives, two post Wworld War II
British public corporatior:z deserve specific mention
as the forerunners of most colonial public corporations.
These corporations were the: the Colonial Development
Corporation (CDC) and the Overseas Focd Corporation
(CFC). These two corporations were ecgtabliched under
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the Cverncas S-"ourcos Develonment Act (ORDA), 6

to co-ordinate the efforts of colonial govern-
ments in the production of raw materials and food

for the metropole. These two corporations became
sterectype forms that many colonial governments
adapted after the second World War. In Kenya,

the Industrial Development Corporation (IDC), the
precusor of the ICDC was established in 1954 to

work in close cooporation with the Colonial
Development Corporation and the Cverseas Food Corpo-
ration.? In Tanganyika, the Tanganyika Aqricultural
Corporation, whose organisational form was a replica
of the Overseas Food Corporation, replaced the latter,
after the ill-fated groundnuts scheme. One may there-
fore say that,thec metropolitan requirements and the
resultant trends in the development of this new govern-
mental agency, inevitably determined the form and uses
to which public corporations were put in the colonial

countries.

wWith decolonisation, multinational imperialism
came into the scene under the hegemony of the U.S5.A.
Europe (particularly Britain, France, Germany and
Portugal) which had dominated the colonies during
the era of bilateral imperialism, were progressively
edged out of their colonial possessions after the
Second World War. The U.S.A. advocatad an aggressive
"open door" policy for the redivision of the world
among the monopoly powers. This poiicy was symbolised
by 2 slogan to the colonised peoples of the World to
attain freedom-from the bilateral colonialism. A U.S.A
Under-Scecretary of State once exclaimed: "the age of
imperialism is ended. The right of 211 peoples to their
freedom must be recognised". This right of all peoples
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to their freedom was limited to a choice between

the U.S.A. capital and that of the colonial powers
inclucding Britein, France, Germany, and Portugal.

It was not long after the process of decolonisation
started, that the hegemonic position of the U.S.A.
in world trade was felt. According to Woodruff, the
U.S.A.'s share of world capital exports increased
from 6.3 per cent in 1914 to 59.1 per cent in 1960.
On the other hand, there was a drastic decline in the
share of world capital exports in Europe. Britain's
share dropped from 50.3 per cent in 1914 to 24.5

per cent in 1960. France and Germany also drasti-

cally lost ground from 39.5 per cent in 1914 to 5.8

9
per cent in 1960.

How does this change at the international economic
level affect the nature of public corporations in
Kenya? A look at the post-colonial public corpora-
tions in Kenya will reveal a strong link with foreign
international capital. The Kenyan economy remains
dominated by external forces through the continued (.-
influence and control by multinational corporations, o
international lending agencies and foreign govern-
ments. The political and commercial African elites,
who comprise the "comprador" class have had little
motivation to change the colonial structure of the
economy which they inherited at independence, For
the Kenyan African elite in conirol of the reigns
of political power, independence mesant nothing more
than reglacinq the colonial master, with all the
institutions colonialism had used to exploit the
ratural and human resources remaining intact. The

economy is now, more than ever before, more FOLponsive
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to foreign capital, from all possible sources

the world over. This correspondingly means that the
nature and structural organisation of public corpo-
rations has hardly ever changed since the attainment
of independence. In Kenya, public corporations,
are the main agency for co-ordinating foreign aid
and investments. In our case study, the Industrial
and Commecrcial Devolopnent Corporation (ICDPC), more
than any other public corporation in Kenya, foreign
investments account for most of its activities. 10
Among the multinational corporations with subsidiary
companies in Kenya are: Unilever Brothers (East African
Industries Ltd), Firestone Rubber Company Inc.
(Firestone (1969) East Africa Ltd); Ford Motors

(Ford Motors Kenya Ltd); Union Carbide (Union Carbide
Kenya Ltd); Lonrho (Tanneries of Kenya Ltd); and
Oriental Paper Mills (Pan African Paper Mills East

Africa Ltd)."

These are then the type of public corporations
we have in Kenya: corporations which have as their
operational base, the promotion of private property,
both internally and externally. At the internal
level, Kenyan public corporations have played a
decisive role in recruiting African capitalists,
who form oOr comprise the "Comprador" class in
Kenya. The development of African Capitalists has
been achieved at two levels: 1. public corporations
have been uged by the Government to finance African
participation in various sectors of the economy,
such as commerce, industry, agriculture and constru—,
ction to justify the struggle for national indepe-
ndence. True to their name, the “"comprador" class

so financed,are content to play a subordinate cole
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to tha® of internation2l capital in the various

sectors of the Kenyan economy. In Commerce, African
businessmen ownr mostly the retail trades and the

small wholesalc husinesses. Mest of the larger
wholesale busincsses are still owned by the European
multinational companies and Asian firms.12 Public
corporations in Kenya in response to the external
influence and orientation, finance the Africanisation
of small retail businesses and village shops. In
industry, the role being played by public corporations
is not any different. Although there is a lot of

talk at the government level,about giving first priority
to the industrialisation process in Kenya, to try and
remedy the colonial imbalances in this respect, there
is very little being donc to ensure that the industries
being developed are owned iocally. Aithough the Kenya
Industrial Estates Ltd, the Industrial Development

Bank  an associate company of the ICDC and the Develop-
ment Finance Company of Kenya,n subsidiary company

of the ICDC, are in the forefront to encourage African
participation in industry, their impact is still
minimal. By 1978, manufacturiny coniributed about

35 per cent of Kenyas Monetary Gross Domestic Product,
an increcase of about 15 per cent from 1972. Of this
percentage foreign firms contributed sbout 71.4 per
cent. The remaining 28.6 per cent was contributed by ‘
local firms; predominantly owned by the non-African
Kenya citizens of European and Asian origin. In any
event, the activity sector of most industries operating
in Kenya are precominantly of two types, import sub-
ctitution or export criented firms. Within the

first category of industries, wo¢ have firms whose
operations centre on: the last link in the processing
chain, mixing imported chemicals to make or form new
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products, assembly of imported components to

realise the final products such as the cars,

bicycles and the repackaging of bulk imported
manufacturing coods. Within the second category

of industries, we have extraction and mining indu-
stries whose main objective is the extraction of raw
materials for export. These types of industries,
greatly ciminish the impact of the industrial sector's

contribution to economy.

A look at public corporations in Kenya from
a functional poin: of view will reveal that they
are one of the most important instruments at the
disposal of the government and the multinational
corporations, for the exploitation of the natural
and the human resources of this country. The
solution to the type of problems that public
corporations find themselves operating under, can-
not lie with the internal rc-organisation of the
14 put rather with the
reorientation of the economy in general. For public

structure of these institutions,

corporations to play a leading role in national
development, the Kenyan economy in general should

be overhauled to be more amenable and responsive

to human and domestic needs of the Kenyan pecoples.
This process would in respect of public corporations
mean: the reduction of the dependence on foreign
capital by encouraging a more self-reliankt approach
to the development effort. This will do two things
to the contribution of public corporations to the
economy: 1. It will reduce the capital outflow from
the country in the form of profits, royalties and
management fees exported out as returns @B inveskments
from the host country by multinational corporetions

and guaranteed uncer the Foreign Investments (Protection)




- Xxvii -

A;t.is 2. It will recduce the influence of foreign

investors and other lending agencies on the invest-

ment poiicies of this country. ln Kenya today,

the priority of investments 1is quided by the returns
from sucn investments, rather than their utility

in developmenial terms for the country as a whole.

Short of this prescriplion, public corporations will
centinuz to scrve the intcrests of international capital,
without any beneficial interest being tapped by the

Kenyan peoples in general.

In Chapters 1 and 2, we shall study the conceptual
and historical development of public corporations at
both the global and local levels. In these chapters,
we attempt to analyse the development of public
corporations within the political and economic
settings in which they operate, Historically, public
corporaticns became important features of capitalist
production at the end of 19th contury zand it was not
until the 1920s and 1930s that public corporations
became permancnt features of governments. Because
public corporations in Europe and Britain in parti-
cular were responsik@ to the demands of monopoly
capital, they were exported to the colonies with
colonialism. Kenya as a colony, started utilising
public corporations as legal forms adapted from the
British experience in the early 193Cs. Chapter 2,
attempts to analyse the Kenya Government's (both
coloniali and post-colonial) policies and attitudes
towards public corporations. In this chapter, we
attempt to set out the areas of the Kenyan vconomy
which have been developed by public corporations and
how these areas habitually develoned by public
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corporations relate to the ceconomic pelicies of

the governments. Frecm an analysis of the roles,
objectives and areas of the Kenyan cconeomy that

public corporations have operated, one important
conclusion e¢merges. This is that, public corpo-
rations have been used in Kenya to foster the

private property ownershic of one group or another.
During the colonial pericd, public corporations

wore usoed by the cnvernment to cushion the economic
interests of monopoly capital, with benefits percolating
to the settler community who were the groundsmen in
the production of raw materials and food for metropo-
litan needs, and thus fulfilled the two most importa-—
nt aims of monopoly capital. In post-~Colonial Kenvya,
the predominance of monopoly capital is still intact.
The post-colonial public corporation in Kenya, is an
instrumentApolitical and econcmic climate for the
exploitation of the Kenyan natural and human resources
by monopoly capitalism. As the quid pro quo for this
role, public corporations are also encouraged by the

State, with the help of international capital, to
perform some subordinate role of financing African

participation in the Kenyan economy.

In Chapters 3 and 4, we attempt to study the roles,
objectivizs and the nature of the Kenyan public ccerpo-
ration thrnugh our case study,the ICNC. In Chapter
3, we analyse the autonomy principle and its place
in the corporate management of public corporations.
Althcugh British theory posits the autonomy theory
as an important aspect of corporate management, the
experience in the JCDC, scems to be different. First
the ICDC's enabling aAct seems to have subordinated the
corporate powers of the managers of the ICDC by allow-



ing the minister responsible for the corporation
to give it directives, both of a general and
specific nature, over the administration and

16 Secondly,

managerent of the Cerporation.
the managers of the corporation in their discharge
of corporate functions fecl that they are colleagues
of their counterparts in the ministry and always
feel frce to concult with them over any management
matters. In this way, the conventional view that
the board of dircctors of the corporation, on one
hand and the ministry officials on the othor hand,
form divergent groups, which must be reconciled,

and which forms tpe basis of the autonomy theory,

l’
becomes in theAICuC baseless.

Chapter 4 discusses public accountability
and the control mechanisms available for the
purposes of surveillance and supervision of the
activities of public corporations in Kenya.
Like the autonomy theory, the public accountability
concept is one which cannot stand the conventional
tests and assumptions in the ICDC. Corporate
managers in Kenyan public corporations need very
little external supervision, least of all from
the officials of the ministries responsible for
them, because of the informal relaions and unity
of interests that exists between these corporate
managers and the political bhurcaucracy, who manage
the ministries. These two groups of officials,
the corporate managers and *the politicians, comprise
the same social class, tihe "Comprador® class and
need not fear anything from each other. In these
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circumstances therefore, the formalistic, legal
control set out in the statutes of these public
corporations become merc formalities. It is
because of this relationship that the so called
conventional contrel mechanisms in public corpo-
rations are not workable in Kenya. The law as

it pertains to public corporations in Kenya, has
for some time now, been sidestrucked in preference
for the more workable informal relations between
the institutions of control and the public corpo-

rations.

Chapter 5, is an evaluation of the performance
of the ICDC as a typical public corporation in
Kenya. This Chapter is mainly concerned with
how far the ICDC can claim to have fulfilled the
economic and political tasks set for it by the
government. Among other matters, this chapter
deals with the ICDC and the mobilisation and exten-
sion of the money economy to Africans; the Africani-
sation programme and finally the ICDC and the
industrialisation process. A look at the ICDC
and its performance over these matters, leaves much
to be desired, because of a major contradictory
role that the corporation performs, this being,
the encouragement and facilitation of foreign invest-
ors into the Kenyan economy. This latter role of
the ICDC, neutralises its impact in any other fields

or matters.

Chapter G is made up of conclusions and broad
policy observations on public ccrporations in rnenya
in general. In this chapter, ws attempt to advocate
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for a broad based outlook for public corporations,
which does not merely view public corporations from
an isolated standpeint. Public corporations being
governmental policy instruments, must be looked at in
the totality of governmental polilcy, if their place
in national development must be properly ascribed.

A look at public corporations from the purely legal-
istic or organisational pcint of view is inadequate
and does not recognise the fact that they are mere
jnstruments for implementing the political and
economic policies of governments,

This study is mainly analytical, although
it does make use of considerable field research.
This is firstly, because of the factor of time.
wWithin the period under which this study has been
in process, it was not possible for us to carry
out as much field research as was initially envisaged
to test some of our original hypotheses. We there-
fore relied on secondary data for most of the dedu=
ctions we have made. Secondly, our field research
was hampered by the response we received from the
officers of some of the institutions we intended to
study. Most of the field officers were totally
unwilling to discuss with us any of the matters of ocur
interest, claiming either that the information request-
ed for was "classified" or "confidential". Apart
from the ICDC, all other institutions, including
the Ministry of Commerce and Industry and the
Inspectorate of Public Corporations, Office of the
President, were unco~operative in our quest for
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information. Also our initial attempts to study
some of the management agreements between the

ICDC and its joint venture partners failed because,
so it was alleged, management agreements are
nconfidential documents". Lack of some of the
materials we expected, has limited the scope of
this work. The bulk of our data sources were
secondary, made up of: government policy state-
ments and the ICDC Annual Reports and Accounts.



CHARTUD C1s

1. THE DEFIVTTIONAL PROSLLN

What, one may ask,is a public corporation? Is it
possible for jurists and economists to define in
precise terms what a public corporation is? An insti-
tuion of thz2 complexity and magnitude of the public
corporation cannot bLe reduced to a mere definition
without soriouz errcrs of simplicity. This dilemma
however doez not make completely worthless an attempted
definition, for as Professer Lloyd rightly observes:
"althouch in compfeg_matters, definitions cannot afford
complete explanations in themselves, they heip in the
licht of functional expositicns, to provide an oversll
picture and to emphasise certain key c:::-.ii:ex:‘ia“.'l The
inadequacy of a mere definition in the case of the
public corporation is comé@ndcd by the dearth of
information and literature on which a general theory
can be based. Discussing this general dearth of
information and litcreture on the public corporation,
Professor Friedmann observed that: "this institution
(the public corporation) is still very much an institu-
tion and concept in a state of flux and constant develop-
ment".2 It will therefore suffice, considering these
two constralnts, to indicate in general terms, what
a public corporation is, emphasising its most distingui-
shing featurcs firom the other business organisations. '

Our starting point in a bid to define the public
corporation is the so-czlled th=2 "Morrisonian” Concept.
Morrison, a leading exponent of the public corporatlticn,

defined public corporations as business organisations or

3



entities created by the government and cither wholly

or partially owned by such governments to manage

business enterprises or services on "Commercial

linesg". Althouagh public corporations are creatures

of governments, the "Morrisonian™ concept asserts

that, the business enterprises so created are separate
from the government itsely, and should be seen as such.
This autonomous nature of public corporations allows

for the z=fficient management of the enterprises concern-
ed. At the same time, in contrast to private enterprise
and particularly the limited liability company, the mana-
gement of public corporations submits to a certain amount

of control from the parent ministry or department of the

governiment. The ministerial or departmental control is
aimed at safeguarding the "public interest® in the

"governmental" enterprises.

The "Morrisonian" concept did not pretend to
postulate a new legal form for the public corporation.
On the contrary, the "Morrisonian" concept of the
public corporation adapted in essence the structure
provided by the more popular business organisation of
the time: the limited liability Company4. The legal
structuce of the limited liability company was adapted,
with bnuilt-in mechanisms for public control and account-
ability akin to a governmental department or ministry.
in this way,; the public corporation became a child of
two worlds: the world oi the private limited liability
company, vwilth the attendant freedom on the part of the
directors in the day~to-day management of the Corporatiocn,
to de anything in the bona fide interest of the enterprise,5
and on the othaer hand, the directers of the corporation
submit to the general control and direction of the parent
ministry through the minister responsible, who, is in
turn responsible to the public through parliament., “The



public corporation in theso cdual capacities has

been said to be: "torn between the scylla of commercial
6

freedom and the chrybdis of public accountability”

This combination of freedom over management matters

and public accountability over the broad and general
policies, so it is said, gives a unique opportunity to
the public corporation to manage efficiently governmental

enterprises in the "public interest".

The balance between managerial autonomy and public
accountability within the structural organisation of
public corporations makes them the most appropriate
organs for discharging efficiently public functions
and interests which public corporations necessarily
undertake. The advantages of the flcxible company orga-
nisational structure and the relative freedom with which
the directors of limited liability companies operate on
the one hand, and the disadvantages of the rigid govern-
ment department as represented by the civil service regqu-
lations and structure: mainly comprising of the impene-
trable bureaucracy and the "red-—tapel; balance each other
out to make public corporations the most ideal business
organisations for handling governmental investments. In
the words of President Rocsevelt in 1933: "public
corporations are cCl clothed with the power of government,

hu;ﬂpQASESHQdmﬂi_the-leKibllltY and initiativeé of
8

private enterprise®,

In legal terms, a public corporation has been

defined as:

"an entlity established normally by parlia-
ment and always by legal aucherity, charged
'with the duty of carrying out specified
governmental functiors in the national



interest, those functions being confined
to a comparatively restricted field and
subjected to some degree of control by
the executive, while the corporation
remnainsg juristically an independent
entity not directly responsible to

parliament".

This definition seeks to distinguish between the
general policy directives applied by the corporation,
which originate from the politically accountable
minister under whom the public corporation falls and the
day-to-day management decisions made by the corporate
managers, comprising mainly sub-policies for the proper
administration of the corporation. The formulation of
these sub-policies in the discharge of the day-to-day
administration of the corporation is the exclusive res-
ponsibility of the board of directors. It is only
over the day-to-day management details of corporate
affairs that the board of directors has autonomy from
the parent ministry or government department. Professor
Robson has with characteristic clarity delineated the
management roles of tnese two organs of the public

corporation. He said:

nihe public corporotion is based on the
theory that a full measure of accounta=
bility cannot be imposed on a public
authority without requiring it to be
subject to the ministerial control in
respect of its managerial decisions and
multitudinous routine activities, or
liable to comprehensive parlismentary
scrutiny of its day-to-day working. The



theory assumes that policy in major matters

at least can be distinguished from the mana-
gement or the administration; and that a succe-
ssful combination of political control and
managcenent freedom can be achieved by re-

serving certain powers of decision in matters

of major importance to the ministers answer-

able to parliament and leaving everything else

to the discretion of the public corporation 10
acting within its corporate or legal competence".

In this work, reference to public corporations, will
mean, business orcanisations established and owned (at
least the majority equity shareholding) by the government,
but which fall outside the direct control of the govern-
ment department except for matters of general policy.
These business organisations have a measure of autonomy
in the day-to-day management of the enterprises entrust-
ed to them, but submit to the general policy directives
from the parent ministry. In this way the government
controls the overall activities of the management of
public corporations, while permitting them enough
latitude to dispense the management of the enterprise
in their best discretion.

In the wide and varying circumstances in which
public corporatilons are used}ione may_ generalise that,
they are mainly used to compliment and supplement
private enterprise in industry, commerce and for the
provision of social services.

The main characteristic features which are usually
the subject cof debate by most legal vyriters are:
1. Public corporations are established by statute or some
other legal authority., By far the majority of public
corporations in Kenya as elsewhere, are established
by Acts of parlioment spelling out the objectives for



which the corporations are set up. In some countries,-12
this method has been standardised by enacting a public
Corporations Act, under whose umbrella corporations are
established. In & limited number of cases, public corpo-
rations are established under statutory authority. In
Kenya, this category of public corporations are in the
majority of cases subsidiory companies of existing public
corporations. The parent public corporations are norma-
lly empowered under their constituent statutes to esta-
blizh such subsicdisry companies for the proper manage-
ment of their enterprises or services. These types of

public corporations are set up under exlsting law, the

< 13
Companies Act;

2. Public corporatlons are independent entities from
the government which establishes them. This is what has
become commonly known as corporate personality which is
acquired by public corporations either on registration

or incorporation by statutc;

3. Public corporations are administered or managed

by a board of directors appointed by the minister
responsible for the corporation, from among persons with
relevant business experience and expert knowledge:

4. The emnloyecs of public corporations are not

civil servants and therefore are not subject to the
bureaucracy and "red tapeism” characteristic of the

civil service all over the world. 1In this way it is hoped
that the employees of public corporations will be

enablled to manage the business enterprises entrusted

to them more cfficlently, free of the strict and ela-
borate procedure characteristic of government departmentsi



5. Public corporations are wholly or partially

owned (at least the majority equity shareholding -

51 per centum or more) by the government. In some
cases the public interest in an enterprise may be far
below the 51 per centum set above. In such cases the
public interest represented by the shareholding of the
public corporation beccomes so subordinate to the other
private interests that it is difficult to identify the
~enterprise with the government.14 in most cases,
public corporations will be required to balance their
revenue and expenditure over a period of time. Profits
generated by the corporation are usually ploughed back
into the enterprise or transmitted to the treasury for

re~-allocation by the state;

6. Public corporations are responsible tc the governw-
ment and parliament through a competent parent minister.
The minister and his officers control public corpora-
tions under his portfolio by issuing general policy
statements, which in turn the corporation must comply

with, and lastly,

7. Public corpcrations utllise some of the attributes
of the private limited liability company in their day~-
tc-day operaticns. For example, public corpecraztions
are fully liable in law and do not participate in

any of the legal immunities of the govarnment.jﬁ
Although public corporations enjoy in law a private
status resembling that of the private limited lizbility
company, they are subject to the control of the govern-
ment within the limits of the governing statutes because
of the public tasks and functions they undertake.



From the foregoing delineation of the characteristics
of the public corporaticn, it will be obvious that the
public corporation is neither a limited liability co-
mpany, a partnership nor a co~operative society, business
organisations available to the individual private entre-
preneur for the enhancement of his private motive and
econonic status. The dictinguiching mark between the
public cornorztion and these other busincss organisations
is its public nature: the public corporation is esta-
blished by the state as a public investment as contrasted
with the other business organisations which are privately
motivated.15 Wlhereas public corporations are concerned
with the provision of public services of one kind or
the other, the other business organisations are mainly
concerned with the maximisation of economic returns and
benefits for a cmaller group, comprlising mainly the
members of such organisations. It has been observed in

this connection that:

w,...nationalised industries (public corporations)
are not governed solely by the same considera-
tions as private companies and private enter-
prise in general. In addition to thelr ordinary
economic and commercial obligations. they
(public corporations) have responsibilities

of a national and the non~commercial kind.

Their plans for development and capital ex-
penditure are discussed with the government,

and in fixing their prices they must give weight
to the considerations of the national interest
brought to their attention.“l?

In the normal course.of business therefore, the company,

the partnership anﬁ/-&: cooperative society need not have



regard to considerations of the "public interest®

which public corporations are obliged by law and
practice to consider. Although the phrase "public
interest" has not been clearly and exhaustively defined,
and in many cases '"public interest" has been equated
with the interests of the predominant power groups in
any particular country, it is true to say that public
corporations give consideration to a wider spectrum

of issues of a general and public kind than their

counterparts in private enterprises.

11, THE LEGAL ATTRIBUTES OF PUBLIC CORPORATIONS

Public corporations as we have endeavoured to

show in the previous section, are creatures of the state.
Their evolution is based on the theory that, the ma-
nagement, made principally of the board of 4directors
should be froe from the control of the government in
the administration of the day~to-~day affairs of the
corporation, while at the same time, remaining account--
able to the government and the public in general, thro.-

ugh the line minister on major policy issues. Prime facie,

this theory has serious implications so far as the stru-
cture and form that public corporation take. This theme
will form the subjéct of our discussion in this section.
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As we shzll soon see 1n the next section, on
the historical development of the public corporation,
the state is not a "mindless organ where contending
social forces'" mect and theilr antagcnistic interests
arbitrated. On the contrary, the state is dominated
by considerations of private enterprise and the do-
minant interects wvhich give effect to the social
and econcmic reproduction of any particular society.18
Private enterprise could not, in so far as the state
was its creature and under its predominant direction,
rise above its ovn legal forms when it came to e¢sta~
blishing the form and structure that the new institution,
the public corporation vas to take. The Company law form,
which had been usaed so successfully for capital accumu-
lation during the phase of capitalist development now
known as the industrial revolution, was again used *o

provide the basic structure on witich the public corpcra-

tion was built.19 - Company Law was however remodelled

to take account

enterprises run
we have already observed was done by requiring the corpo-

of public corporations to submit to

of the "public" nature of the governmental
by the public corporations. This as

rate management
governmental control, unlike the limited liability company.
For public corporations, the board of directors was

not the final corgan of policy formulation and corporate
management as the case was in the limited liability
company. The government minister, under whose portfolio
the public corporation fell, played an important role

in the management of corporate affairs of the corporation
by being called upon to formulate broad based policies
which the corporation must have regard to in its day-to-day
functions. The government minister in his role as a
corporate manager is more than a mere official of the
corporation who formulates general policies which the
corporation must adhere to. The minister is somethina
akin to the members general mceting in the comnany la;-
out, with far morae cohwerent pcwers.no Apart from formu-—

lating policies of a genersl charecler which the Cor poe-
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—ration must acdhere to, the minister is something akin
to the members gencral meeting in the company layout
with far more <onerent powers.20 Apart from formulating
policies of a general character which the corporation
must carry out, he is also charged with the function of
supervising the activitics of the corporation to bring

them in line with government ideals.

Public corporations, taking so largely after the
l1imited 1liability company also became clothed with the
legal attributes developed and utilised by the limited
liability ccmpany.21 The common law coincepts from the

company law which the public corporation adopted include

the following:

1. a separate legal personallty which is the central
attribute of the company.

2. the right to have a name, sue and be sued in that

name;

3. the power to own and dispocse of property.its cwn

name;

4. the power to borrow money in its own name~although
this power is limited to a certain degree. This
will be the subject of discusslon in a latter
part of this study, and

5 being a separate legal person in law, the public
corporation is subject to the ultra vires doctrine.

These legal attributes were developed by the common law

of England for the limited company in the 18th and 19th
centuries22 and imported in this country as part of company
law 23 and by stipulation of 1aw-24 We now turn to a
Jdiscussion of these legal attributes.
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1. THE SEPARATE I1.GAlL PERSONALITY

Public corporations are separate legal persons
from the government which establishes them. This
follows from the desire to have Public corporations
freed from the bureaucratic inhibitions and "“red
tapeism" so closely associated with government
departments and ministries, which structures or
forms comprise the alternatives which the government
might wish to use to run or manage corporate
businesses. The concept of separate legal persona~
lity makes public corporations autonomous entities,
which by law are entitled to manace or administer
their day~to—day corporate affairs. The concept of
autonomy in the management of the corporate affairs
of public corporations is an outqrowth from the
limited liability company experience. The governmnent
is only in law limited to the formulation of broad
policies through the minister responsible or undex
who portfolio the corporation falls. as already
observed,; the autonomy concept in corrorate management
is closely assocliated with the efficient management
of the corporate enterprise. In the Company law
experience, the concept of separate legal personality
was set on a firm footing in the famous case of
Salomon v Salomon & Co. Lt:d.25 In this case, Salomon,
one of the seven members of Salomon & Co. Ltd, a
company limited by shares, which had gene into liquida-—
tion and was not solvent enough to pay its Creditors,
was held by the high court and the Court of Appeal,
to be responsible to {he unsecuread Creditors of the

company, hecause,so it was alleged the company was
a "mere sham" and an “agent" of Salomon the pPrevious
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proprietor of the shoe business. Salomon it

was allceged had remained the proprietor of the
business which he had managed for a long time, even
after he and his family inembers, incorporated the
Salomon & Company Limited. Overruling the decisions
of both thke liigh Court a2nd the Court of Appeal, the House
of Lords succinctly said that the company was in law

a separate person from the members who subscribe to
its meomcrondun of cocociutlon. Once the company has
gone through the process of incorporation, it beconmes
a different legal person from its members. It was not
possible under this legal doctrine therefore, for the
company to be an "agent" of one of its members -
Salomon , the previous proprietor of the business,

In the words of Lord Halsbury L.C.:

*either the company was a legal entity
or it was not. If it was, the business
belonged to it and not to Mr. Salomon.
If it was not, there was no person and
nothing to be agent at all; and it is
impossible to say at the same time that

there is a company and there is not".2§

Lord MacNaghten in the same case, put his point even
more cffectively when he said:

*the company is at law a different person,
altogether from the subscribers to the
memorandum of association, and, although
it may be that after incorporation the
business 1s precisely the same as it was
before, and the same persons are the
managers, and the same hands receive the
profits, the company is not at 1law an
agent of the subscribers or a *ructee
for them. HNor as subscribers, are
members liable in any shape or form

except to the extent and in the manncr
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27
provided by the Act™

The separation of the corporate person from its
hurian members (and for our purposes, from the state)
is said to be "opaque and impassabie®, It is only
in very few situations indeed, that this corporate
veil will be ignored, or as 1t is put in company law
parlance: v"the corporate veil 1lifled and pierced"28
Apart from these linstances, the company o¢r corporation
should not be linked in any way with its members, except
as members, hot as owners, trustees, agents or any other
legal position which challenges the position of the arti-
ficial legal person. This doctrine of separate legal
personality has certain legal consequences flowing from
it, some of which are not wholly beneficial to the members

2%  To this extent, the

(and in our case the state).
30

decision in Salomon v. Salomon & Co. Ltd. has been said
to be M"calamitous because, corporate personality works

1ike a boomerang and hits at the man who was trying to

use it".31

The boomerang effect (of this doctrine) notwithstanding,
it can be observed that the major effect of the doctrine
is to separatc the businesses and activities of the corpo-
rations from those of its members, be they human beings
or institutions,; that establish them. This doctrine
applied to the public corporation implies that there
cannot be any confusion as to the ownerskip of the enter-
prises managed by the corporation with those that directly
belong to thz state. On matters of ownership, the state
falls into oblivion immediately after it has finalised
the process of incorporation. This too implies that
in law, the activities and behaviour ¢f public corporan-

ticns should not in any way affect the image oy the state,



although it is actually the state and the pre-

dominant class interests in the country that control the
state, that use and stand to benefit from the activities
of public corgoration.2 very ideal institution fer
serving bourgeocis interests and objectives: without

ever being linked together. 1In this way,private
enterprise is completely cushioned. More importantly,
the doctrine proiects bourgeois intocrests by represent~
ing the state as a neutral organ in society, not concerned
about economics nor participating in the management of
the enterprises being administered by the public corpc-
rations, because these businesses or enterprises in law
do not belong to the state, but rather to the public
corporations themselves, being separate legal persons,3
If the performance of public corporations is poor or un-
merited, the state should not take the blame. The

public corporations are autonomous!

5. THE RIGHT TO SUE AND SUED IN OWN MAME

The state enjoys certain immunities and privileges
under the Government Precczadings Act.33 Notable amcng
these immunities and privileges is the non-avallability
of certain remedies against an agrieved party, sueing
the state or state department. A Court of law in this
country cannot order the remedies of specific performa-

nce,34 injuction 33 or attachwﬁéagainst the state. Also

important, is the fact that, government departments

can only sue or be sued in the name of the Attorney-
General who 1s the legal adviscr to the Government.
vuhlic corporaticns being separate legal perscns from
the government,do not shore in these governmental privie-
leges. Public corperations on formaticon havs a right



to a name and can sue or be sued as separate and fully
responsible legal persons in their own names. One
other result wvhich flows from this legal attribute
is that public corporations are taxable unlike other
state or governmental departments.37

Why has it been found appropriate to exempt public
corporations from Lhese state privileges and immunities?
lere again the true nature and role of public corporations
is revealed: public corporations are business organisa-
tions like any other and therefore must not be protected
under the banner of state privileges and immunities.
Because of their business nature (public corporations
are expected to operate on "commercial lines"), they
are expected to do a substantial amount of business
side by side with other private firms and therefore
should not hide their shoddy performance under the
privileges that the state departments enjoy. This gives
an opportunity to the private firms to compare their
performance with that of the public sector.

3. THE POWER TO OWN AND DISPOSE OF PROPERYTY

As a separate legal person from the government
ministry or department under vhoce portfolio the corpo-
ration falls, the public corporation can own its own
property. Public corporations are usually empowered
under the enabling statutes to acquire and dispose of
proparty in their own names. Like in the cacze of
Salomon v. Salomon & Co. Ltd.,aait is not possible to
say after incorporation, that the property of the

corporation is also the property of the state merely




becaue the state had a hand in establishing the public
corporation. The two entities, the public corporation
and the state must be seen as separate and the property
they hold as cifferent. A change in the composition

of the board of directors or indeed in the government
leaves the corporation quite unaffected, unless the
changes touch on the corporation itself by statutory
amencment. cecause the property the corporation holds
belongs to it and not any other institution or organ,
the corporation and not the institution is allowed a
relatively free band to manage and administer it.

4. THE POWER TO BORROW BY PUBLIC CORPORATIONS

Just as public corpcrations own a2nd dispose
of property in their own names, so they have the statu-
tory power to borrow money for the advancement of their
corporate functions, in their own names. Like the
company, public corporations use the highly beneficial
floating charge as the security for their borrowing.
Because the business turn-over of public corporations
is rather high, it is usually not advisable for the
corporation to use its fixed assets as a security for
borrowing. The use of the corporations fixed assets
as a security for borrowing can inhibit the course of
business of the corporation by tying some of the
business items down for tvo long while acting as security.
A floating charge therefore, is used by the corporation
to secure all its borrcwings. The charge furctions very
simply: it "floats like a cloud over the whole assets
of the corpcration from time to time, falling within
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the generic description, but without preventing the
disposal of those assets in the usual course of business
until something occurs to cause the charge to become
crystallised or fixed." 3% Untia something occurs to
crystalisec the charge, it hovers over the stock-in-trade
of the corporation. What acts as the security of the
corporations® borrowing thercfore is the property of the
corporation when the charge has become crystalised and
not before. In this way, the floating charge enables
the corporation to carry on its normal day-to-day busi-
ness transactions without any inhibitions. In addition
to the public corporation using this device, corporate
borrowing is normally guaranteed by the state through
the treasury. These two factors, make public corporations
such secured borrowers, But we shall sce how this power
is to some extent limited by the requirement that all
corporate borrowings must be approved by the ministers

of Commerce and Finance. 40

5. PUBLIC CORPORATIONS AND THE ULTRA VIRES RULE

A corporation, owing its incorporation to a
statutory instrument cannot do anything beyond the
powers expressly or implied conferred upon it by
the enabling statute. Any act by the public corpo-
ration, whether by the board of directors or servants
of the corporation of any calibre, in excess of the
statutory provisions is ultra vires the corporation
and vold to the extent of the eXcessive exercise of such

power. An ultra vires act, being, bevond the powers

of the corporation, does not bind the public corporation.

4



This is so, even if the corporation purports to
ratify the ultra vires act, because really the public
corporaticn lzcks the legal capacity to act in the
way or in the capacity it purports to act. This type
of situation should however be distinguished from

an entirely different principle, when the board of
directors of the corporaticon exceed the powers dele-

gated to them by the corporation of an Intra vires act.

when the directors have exceeded their powers, the corpo-
ration may not be bound by such an act because, its
agents have exceeded the authority, expressly or
jmpliedly granted to them. In this case however, no
question of capacity arises and the corngation may

. This rulce
is very convinient to the corporation and serves two

ratify what the directors may have done.

main purposes!

1. the rule restricts the functions of the public
corporation to those statutorily authorised
and not any other that either the corperation
or the directors in their personal whims feel
should be added. If any other functions which
were not statutorily anticipated in the ena-
bling statute are performed by Lths corporation,
the corporation will be censored in this exer-
cise by the state. In this way the state ensures
that the corpcration established to manage a
rubby mine in Taveta area, does not find itself
doing business in a fried Fish and Chips Kiosk
in the city centre in Nairobi.

2. The creditors to the corporation have an interest
in the activities of the Corporation as a security
for their credits to the corporation. The creditors
jcox forward for payment from the funds of the
corporation carned after performing its authorised
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functions and powers. The ultra vires
doctrine, protects the creditors, by ensu-
ring that the corporations' money and time
are not dissipated on unauthorised activities,

thereby depleting the corporations' available

funds to pay its legitimate debts.43

Although the effect of the ultra-vires doctrine
has becn whittled down by the practice of companies
and corporations alike, of drawing their objectives
in such general terms by including what has become
known as the "incidental business or objects clause",
the ultra vires rule still protects sufficiently, the
two main interests we have alluded to above: those

of the shareholders and the creditors. The effect
of this rule was summarised by Lord Cranworth as

early as 1855,when he said:

|
Q.
1]
)
Y
Q.
o
{
)

"It must therefore be now cons
well settled doctrine that 2 cempany
for our purposes, the public corporation)
incorporated by an Act of Parliament for
a special purpose cannot devote any part
of its funds and time to objects unautho-
rised by the terms of its incorporation,
however desirable such an application

may appear to be".44

Tt is not difficult to see how the ultra vires doctrine

protects the corporate businesses and interests of
private enterprises, in which, those who control the
state machinery have overriding interests. Public
corporations are forced to limit their activities

to the "declared" interests and areas only, leaving

b Rk ae
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all the rest to private entrepreneurship, which

public corporations must be seen to supplement. In
this way the state is used as a liaison organ between
private enterprise and public corporations to ensure
that public corporations are restricted to areas of
"public interest". e shall see in the next section
that these so called areas where the "public interests”
should be confined are no more than the unprofitable
areas of the economy which are considered inappropriste

for private enterprise to undertake.

In conclusion of this section, it may be observed
that the 1ega14§iction espoused by the legal persona~
lity principle is not an empty shell or slogan.

Some serious consequences flow from it. As we have
endeavoured to show, these consequences tally with the
aims of private enterprise. Through these corporate
legal attributes, most of which were developed for

the limited 1iability company and private enterprise

in general, public corporations bolster their intercsts
and functions. In fact the principle of separate legal
personality as applied to public corporations is used
to alienate these institutions from the so called
"public interest", which they were established to

properly serve!

THE HISTOEY AND DEVELOPHENT OF THE PUBLIC CORPORATIGC:

I1I.

Hicstorically, public corporations are new business
organisations compared to the limited liability company,
the partnerchip or even the cooperative society. Fublic
corporations became a commcn feature of capitalist
production to a ncticiroble extent only in the 1920s and
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1930s. In this section, we shall try to grapple

with the important questions: What factors led to
the evolution of public ccrporations at this time?
Put differently, what economic forces nurtured the
public corporation at this particular time in the

development of mankind? Or are public corporations
creatures of "practical needs" as has been asserted
by some bourgeois scholars.46 These questions implicitly

raise issues which can only be answered by looking at

the historical development of the public corporation

in the context of the socio-economic forces which

nurtured this new but important politico-economic

institution. It is only by studying the public corpora-

tion within a historical context that we can come to

grips with the true nature and roles that this institu-

tion plays in our socio-political and economic deve- \~
£

lopment.

Professor Friedmann lists a number of factors which
he asserts led to the evolution and subsequent develop-
ment of the public corporation as an institution of

socio-politico—economic importance.47 These factors

ares

1. that, it had become apparent in the 20th
century, that the functions of the state
had changed to the extent that new instie~
tutions with new features had become nece-
ssary. Commercial and industrial functions
had become proper governnental functions.
To perform these new but important functions,
the new legal organisations were needed and
therefore created by the state. These new
legal organisations were mainly compriscd
of public cerporations;



2. that, public corporations were the special
legal form at the disposal of governments
to fulfil the new governmental functions,
because their theory and structure enabled
governments to control the enterprises
managed and administered by public corporations
without underpinning them to the bureaucratic
practices and "red tapeism" so rampant in gevern-
ontal departments, and the same time, the
enterprises are managed efficiently through the
managerial autonomy of the board of directors;

3. that, socio-politico-economic ideas in the
20th century, had changed to the extent that
new demands were made unto the state to
exercise responsibility over certain economic
and social life which had hitherto been controlled

by private enterprisc, and lastly,

4, that, the growing technical complexity
of socio-political and economic functions
made it indespensable for the administrative
autonomy of public utilities. This ensured that
administrative agencies of public utilities
were sufficiently adapted to change.

Whereas these factors point to the increasing use of

public corporations by states of whatever ideological
background, at the beginning of this century, these

factors alone shed little light, if any, on the histo-

rical necessity for the mushrooming of public corporaticns.
what socio-politico-economic idecals had "sufficiently changed"
to allow governments to play a more leading role in the
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economic life of their countries? %What "technical
complexities" resulted in the use of public corpora-
tions as "independent administrative" and "managerial
institutions" to keep a breast with developments?

And lastly, why was privalte enterprise at this time

in its development, willing to operate side by side
with governmental enterprises, which enterprises were
unknown hithertec kefore? Answers to these questions
which seek to expose the root causes of the evolution
of public corporations, are not normally the pre-occu-
pation of legal writers, and yet it is only by grappli-

ng with these issues that we can understand the true e
o~ 5
nature and uses to which public corporations have been _f-fﬁ;?éﬁ

put. Answers to these questions lie in the political ['* -~ -
economy of monopoly capitalism, the phase of the capi- g

e

talist mode of production prevalent at the beginning e
of the 20th century. To this we now turn. -lwiirfa :
at

—
By the 1870s, in the very womb of Laissez Faire

economics, was germinating a superior phase in the ca-
pitalist mode of production, which became known as
monopoly capitalism. Benepely @apitalism was the
very anti-thesis of Laissez Faire capitalism. This

phase of capitalism production was characterised by
the concentration and centralisation of production
in fewer and fewer hands. The free market mechanism
which had been the moving philosophy in the era of

Laissez Faire capitalism also known as classical

capitalism, became obsolete and wasteful, in the sense
that many uneconomical units of production competed
against each other for the same market, thereby raising
the costs of production. Laigsez Faire capitzlism could

only perpctuate itself as.a mode of production a: the
risk of over—production and the resultant lowering

of prices by the cperaticn of the law of supply and
demand., The lowering of commodity vrices led to an




economic crisis in the 1870s. By the 1880s, firms
which had been locked up in cutthroat competition
against each other, began to form "associations and
combinations"” at both the production and marketing
ljevels. These "associations and combinations" aimed
at the restoration of commodity prices to the levels
they had been before the economic crises of the
1870s. Professor Nabudere has observed on this

phenomenon that:

"+he small competitive firms and the competition
generated by the cheapening of production in major
jndustries, as a result of innovations and invent-
ijons of this period, merely made the crisis worse.
Thus we observe as early as the 1880s, the emerge~
nce of associations and combinations formed by
industrialists to counteract this competition...
The purpose was to overcome overproduction by
selling above the new costs of preoduction in
order to restore profitability. A market became
available only at the higher monopoly prices.

This arrangement became the general feature
of a new imperialism, much more aggressive
than the free trade imperialism of the early
19th century". 48

The concentration and centralisation of production
in fewer and fewer hands did not only spell danger for
the small individual entrepreneurs who were forced out
of their professions, trade or businesses, but alsc
poscd danger to the very notion of "democracy" as it was
known in the western world. The danger of economic
anarchy became& a real one. Another danger was posed
by this new phase of capitallst production, and this
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was that: if this economic anarchy was allowed to continue,
there wac danger of further economic crisis, in that,

the monopoly companies in their new leash of economic
power could keep producticn at low levels in order

to reap the maximum profits for their products. To
ward—off this new economic crisis, the state which

had hitherto been content with: "the keeping of law

and order", was prepared to play a more active role in
the econoiy, along side other direct interventions.

It is in this respect that governments, mindful of the
impeding economic crisis established public corporations.
Their role was to cushion the whole capitalist system
from collapse! To do this, the state also introduced
other direct measures which aimed at regulating and
standardising production and the pricing mechanism.?®
These measures, were undertaken by the state with

the long term interest of monopoly capitalism in

mind.

Most orthodox legal writers,soon the other hand,

argue that the state was willing to play a more active
role in the economy for &two main reasoms:

1. that capital was scarce or unwilling to
move to particular sectors of the economy.
The EBconomist Magazine, discussing this
point observed that: "traditionally, the
most likely field for state enterprises
in an expanding eccnomy is where the risks
are great and the private entreprenevr -
in an age of capital scarcity ard high taxation
of profité - may well hang back%.> " This view
of the use of public corporations Jdelimits them
for use in the new unprofitable snterprises in
the economy. Public corporations are expected
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to initiate and develop new areas in the
economy and those which cannot yield a return
in the form of super-profits for the private
entreprencur. In the case of new industries,
this theory stipulates that: once the enter-
prise has become viable, it be de-nationalised
by selling the enterprise to private entrepreneurs.
At this stage, the risks and the uncertainities
that go with the production and marketing of new
products will have been diminished, assuring the
in-coming entreprencurs a steady flow of profits,

The state participates in the economy when "“"political
necessity" requires that the state intervenes in
the interests of the "general" development of the
country concerned. This is what has been called
the "sinking sands" theory. When private enter--
prise is unwilling or unable to move into a parti-
cular sector or area of the economy, then the state
should intervene by establishing public corporations
to initiate development in the sectors or areas
concerned in the interests of general development,
or else, the sectors or areas of the econcny lag
hehind in terms of the overall develcpment effort
in the country. Such corporations as: the
Tennessee Valley Authority in the U.S.A. - 1933;
The Tana River Authority, The Lake Basin Develop-
ment AuthoritySBand the Kerio Valiey Development
Authority?' among others, are examples of public
corporations established by states on the "sinking
sands" theory. Other occasions when "practical
necessity" has required the establishment of

public corporations so it has been argued,
includes: 1. the manufacture of military hardware
"which is the undisputed area of production for the
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state!! The state undertakes this responsibility

to live up to its seeming impartiality in the

class struggle that consumes society. Because

the state is incharge of the war machinery, the
oppressed class or classes in that society cannot
accuse the domirent class of using and being in-
charge ¢f this war machinery. If military hardware,
were to be producad under the direct control of the
private entrepreneurs, this "neutrality" of the
state would be immensely diminished; 2., during
periods of economic crisis, the state undertakes
or plays a more direct and active role in the
economy than ever before. A look at periods of
economic crises in the history of mankind will
confirm this phenomenon. The Tennessey Valley
Authorityssin the U.S.A.; was incorporated at the
peak of the great depggssion in 1933; the Land

and Agricultural Bank was established in 1932 in
Kenya to resuscitate the colonial settler econc-
my; the Industrial Development Corporation,57

the precusor of the Industrial and Commercial
Development Corporation was established in 1944

at the peak of the Second World War and in Britain.
a whole host of public c:orporations,58 were incor-
porated between 1945 and 1248 during the period of
economic crisis which resulted from the Second

wWorld War.

Whereas the use of public corporations on the occasions
mentioned is indisputable, most of thesc writers furnish
no explanation{(s) as to why the state should partake a
more direct and active role in the economy now than ever
before. Why was the state more amenable now to the needs
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of the economy and "general" development than ever
before? To answer this question properly, we have to
look at the nature of the state itself during the
period of investigation. One thing which is notable
and which will become apparent later on, is that: there
had occured substantial changes at the economic base
from the 1859s onwards in the capitalist system, which
marked the demise of the Laissez Faire phase of capita-

1ist development. Laissez Faire capitalism could no

longer keep abreast with economic factors. Or put in
another way, Laiscez Faire capitalism could no longer

regencrate its own reproduction, and i+ was rendered
with the passing of time, moribund. With the degene-—-
ration of Laissez Faire capitalism, there was the

progressive development of monopoly capitalism as the

next most logical and viable economic system. The
development of monopoly capitalism from the ruins of
classical economics carried with it new concepts and
perceptions about the state, free from the inhibitions
of the old phase of capitalism which were no longer relevant
for the economic needs and programmes of the new period.
A state that was more subtle in its support of the domi-
nant class interest in society, and yet seemingly mind-
ful of the plight of the exploited majority of that
society was the creature of this revolution. Karl

Marx rightly observed that the liquidation of free
competiticn and its replacement by monopoly capitalism
gave the state this new perception. He said:

wfree competition which was typical of the
classical capitalism of the past will inevita-
bly give way to the production relations based

on monopoly dominatjon; and that would inevitably
be accompanied by an increacse in the ecconomic rule
being played by the state." 59



Why was it only the state that could save capitalism
from its collapse by injecting into the economy direct
investments throuoh public corporations? An explanation
of this phenomenron is to be found in the nature of the
state itself. To this we now turn.

Perhaps more than any other institution, the state

is one which is surrounded by controversy and constant
debate. The controversy surrounding the nature and
role of the state is built around two arguments,
diametrically opposed to each other. On the one hand,
the state is seen by bourgeois scholars, bearing the
Hegelian imprint as the "guardian of the general intere-
st of society and the law as the embodiment of freedom-ED
This group of scholars see the state as a centralised
power which results from a balance the various socio-
politico-ecconomic interests in any country. This view
stresses that, the state is an embodiment of "justice”
and "public interest", encompassing the community as a
whole. The bourgeoisie therefore mystify the state

as a neutral institution whose main objective is the
"public good". Public corporations as creatures of the state,
enhance the economic well being of its people and are
endowed with this neutrality. Public corporations by
this token, are also instruments aimed at the "public
good" of the '"general public" as a whole. It was in
this light that John Mayhard Keynes, a leading bourgeois
economist of the monopoly capitalist era, viewed public
corporations as major instruments of economic develop-
ment which governments were urged to use more frequently.
Keynes unequivocally asserted that:
" progress lies in the growth and recognition
of semi-autoncmous bodies within the state,
bodies whose criterion of action withir
their own fields. is sclely the public
good as they understand it., and froam whaen
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deliberations, motives of private
advantage are excluded, though some

place it may s5till be until, the ambit

of mens' altruism grows wider, to the
separate advantages of particular groups,
classes or faculties, bodies which in the
ordinary course of affairs are mainly
autonomous within their prescribed limi-
tations, but are subject in the last
resort to the sovereiqnty of the democracy

through 1:>ar1.’L::m1ent".‘E‘JJL

But is the state a neutral embodiment of "justice"n
and the "public interest"? Does the state rise above
the sharp class interests that consume society in a
capitalist state? And finally, is it true to say that
the creatures of the state: the public corporations,
are institutions "whose sole criterion of action is the

public geood"?

A look at any state in a zapitalist society, broken
up into classes: in their relationships to the means

62 and which c¢lasses are

of production and labour,
pitied unto each other in endless class struggles,will
reveal that it is not the embodiment of "justice" and

the "public interest". As will become apparent in +the
latter parts of this section, "the conflicting strivings
in any society among its members stem fram the differe-—
nces in the position and mode of life of the Classes

into which the society is cividea® 63 As Marx observeds
"the history of all hitherto existing society is the
history of class strugqgles: freeman ang slave, psirician
end plebelian, lord and serf, gild-master and jourrev—
man, in a word, oppressor and oppresseqw, °©4 The stete
more than any other socio~peolitico-~ezonosic institution

in society participates in the “conflicting strivings™

of the classes which comprise thszt socieiy. This is

precisely because the state, unlike it 5o remrecont o



in bourgecis scholarship is one of the very products
of the constant antagonisms which have consumed
society since eternity. The state is only one of

the superstructural features of any society which

must necessarily depend on and is a product of its
material being. Explaining the importance of the
material being of any society as the determinant
feature, PFarx said that: the mode of production of

the materizal life of any society conditions the social,
political and intellectual life processes in that
society in general.65 The state is merely a product

of the economic base and its features in any particular
society is determined by the relationships of produ-
ction which exist in that society. Marx therefore,

put economics at the centre of everything else, and
every action, institution or even idea in that parti-
cular society, be it social or political, can only

be fully understood and explained in the totality

of its relationships with the economic causes and
effects. It is not possible therefore, against

the conclusion of Keynes and his contemporary bourgepis
scholars that an_. institution which is itself the
creation of particular economic conditions can operate
free of the interests of those economic conditions.

The state is a "class" creation which is incapable

of any impartiality and neutrality in the face of the
raging class struggles between antagonistic classes.

The Marxist theory of the state in contradistinctie-
on to the bourgeolis theory asserts on the other hand
that, the gtate is merely an administrative, executive
and legal machinéry by which the ruling class{es) in
every soclety ensures its (their) control over the
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means of production. The marxist theory asserts that
the state is nothing more than an instrument of class
oppression which will wither away with the collapse
of class society. In the words of Marx, "the executive
of the modern state is but a committee for managing
the comnmon affairs of the whole bourgeoisie" 66 In the
Marxist view therefore, the state does not act as the
point where the various contending social forces in a
class society meet, but rather as an instrument which
expresses the very dicisiveness of society into anta-
gonistic classes. Fredrick Engels expressed this
feature with characteristic clarity. Wwe will quote
him at length to bring out the full effect of what he

said. Engels said:

*the state is by no means a power forced

on society from without; just as little is

it Y“"the reality of the ethical jidea"™ !'the
image and reality of reason" as Hegel maintains.
Rather it is a product of cociety at a certain
stage of development, it is the admission that
society has become entangled in an inscoluble
contradiction with itself, that it is split
into irreconsilable antagonisms which it is
powerless to dispel. But in order that these
antagonisms, these classes with conflicting
class interests might not consume themselves
and society in a fruitless struggle, it
becomes necessary to have a power, seemingly
standing above society, that world alleviate
the conflict and keep it within the bounds

of ‘*order', and this power of society but
placing itself above it, and alienating itself
more and more from it, is the state"
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The economic interests of the class(es) that control

the means of production and appropriate labour is the
same class(es) which also predominates and control

the state and its functionaries. In the long run the
state bocomes pre-occupied with the defence of the
economic interests of the dominant ruling class(es)

more or less exclusively. The intervention by the state
in the economy through Public corporations is there-
fore no coincidence! The "class" state aimed at
bolstering the interests of monopoly capitalism, the
oredominant phase of capitalist production at the
beginning of this century, after the demise of the
ILaissez Faire capitalism. Public corporations are not
innovations for balancing and bolstering the Y“public

jinterests" as most bourgeois writers would like them
represented, but rather, they are instruments, like
their creator, the state, for cushioning the interests
of monopoly capitalism. Professor Nabudere came to
this conclusion in his study of monopoly capitalism.

He writes:

n"The intervention of the state in the
economy through the various forms of
public expenditure and arms of production
in particular assisted monopoly capitalism
in increasing the productivity of labour.
The state enaaged in its formal functions

of creating the stable conditions of class

oppression that are essential to monopoly

canital: and financed the so called *Wasnteful

production' which is in anv case port and

parcel of monepoly canitalism. More imnorta--

ntly it therebv made vossible a arowina pro-

fitability for monopoly anternrises. UWere
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this not so, the svystem, given its

inherent contradictions, and in particular

the class contradictions, would have faced
[=T=]

irre-;ersible crisis". (Our emphasis)

Between these two almost diametrically opposed

views of the nature and role ©f state, it would seem
+to us that the latter, is the more realistic, because

it lends credence to the fact that the state as a matter
of fact, hardly ever identifies itself with the plight
of the majority poor of any society in any serious way,
unless of course, it is doing so to avert some crisis.
In times of crisis, it is imperative that the state
should act more favourably to the majority poor to avert
the sharper class contradictions that threaten the very
economic basis or foundation on which the society and
with it the state are built. This view has also been
expressed by the protagonists of the former view - that
the state is an instrument of "social cooperation®,
although this same group recognises the other opposite
view, the marxist view as the more primary role of the
state. In an article seiting out the chronological
development by Marx of his views and the theory of the
state, Miliband argues, drawing evidence from Marx's
writings, that although Marx and Marxism primarily view
the state in its "oppressive" role, they also hold a
secondary view that "the state 1s an independent organ
free from and superior to the social classes, and that
it is the dominant force in society rather than being

70 This argu-

an instrument of the dominant class"
ment is based on the observations by Marx that at
certain historical periods, particularly in England
and France,”it is not the ruling class as a whole,
but rather a fraction of it, which controls the state
and that those who actually run it may well belong to

a clacss which iz not the economiczlly dominant class".71
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As' plausible as this argument may sound, it

fails to recognise two important points. First,
this argument fails to view the ruling group in any
country within their class context and the interests
they espouse. The ruling class need not be represented
within the state functionaries by the same persons or
indeed at all levels. Different sections of the ruling
or predominant class play different and apparently
varied roles within the state set—-up.. Under the doctrine
of separation of powers, a constitutional law principle
on which is built the organisation of the modern state,
small sections of the dominant class play different
roles within the state functionaries. The legislature,
mainly performs the role of policy formulation, the
executive, that of policy implementors and lastly the
judiciary performs the role of arbitrators. Whereas
these "fractions" of the state seemingly perform diffe-
rent roles, each of them plays a primal role in safegu-
arding the predominant interests of their class as a

whole.

Secondly, this argument fails to appreciate
the fulness of Marx's theory of the state, because
it was only after coming to the conclusion that the
state is an instrument of oppression by the minority
classes over the majority havenots, that he assigned
to this very institution the task of suppressing
the "capitalist roaders" after the working class in
a socialist revolution do away with social classes and
class rule, during the transition period to communism.
Marx observed that: “between capitalist and communist
societies lies the period of the revolutionary trans-
formation of the one into the other. There corresponds
to this alsce a political transition pericd in which
the state can be nothing but the revecluticnary dictator—
Instead of its characteristic

-

ship of the proletariat™,
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use as an instrument of oppression of the majority

by the minority, during the transition period, the
"oppressive" state will have been changed qualita-
tively by the socialist revolution, and will aid

the working class in their new won revolution to
oppress and suppress the remnants of the class interests
and demands of the minority oppressors who will have
been overthrown in the socialist revolution.

How does this marxist theory of the state relate
to the circumstances of the colonial and neo-colonial
territories and peoples, comprising mainly of the third
world countries? A debate has been raging on as to
the nature and role of the state within the colonial
and neo-colonial countries for sometimes now, since
about the early 1970s.’% The gist of the debate
comprising the writings referred to above is that, the
state within the colonial and neo-colconial or peripheral
societies must be looked at with one consideration in
mind. This is the colonial legacy. During the colo-
nial era, monopoly capitalism used the colonial state
as the organised central point from whence it could tap
the natural and human resources of the colonial territo-—
ries. This was because, the colonies were basically still
backward and non-monetarised; basically subsistence
type-economy. To break this subsistence orientation,
the colonial state was used to force the inhabitants of
these territories into the money economy.?E This was
the process of incorporating the colonial peoples into
the capitalist economic system. it was by this process
that the colonies were forced to satisfy the needs of
monopoly capital in the metropolitan countries. In per-
forming this role, the colonial state was nothing but
an instrument of monopoly capital, which scught to ful-
fil the demands of monopoly capitalism over the colonies,
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namely: the supply of raw materials and foodstuff for
the metropole; acting as market for the manufactured
goods from metropolitan industries and finally acting
as a market for monopoly capital.TG It does not
arise from the abundance of literature on this matter
therefore that the colonial state was an "arbitrator"
between the colonial peoples and monopoly capitalism.
It is worthy noting that, although the colonies had
basically feudal and subsistence economies, where capi-
tal was not yet destined to play an important role, the
fact of colonialism ' 2lone meant the imposition on the
colonial peoples some of the social values and rela-—
tions of capitalist development. It has been observed
to this end that: "yith the spread of the dominant re-
production dynamics to a world level, the pre-colonial
seif-centred development of the peripheral societies
was blocked, being transformed, in regionally diffe-
rentiated scope and form depending on the historical
and natural conditions, into a complementary and sub-
sidiary system attached to the metropolitan system" 7
It was due mainly to the fact that capital was imposed
on a predominantly inferior peoples of the peripheral
societies, that it was possible for the exploitation
and pillage of the colonies to the extent undertaken,
and thus denying the colonies an opportunity for the
internal accunulation of capital,?a which is so important

for regeneration.

During the colonial period therefore, the state
assumed the role of an administrator and organiser of
certain _important activities in the place of the
bourgeois class, which was either too weak or absent.

It is because of this factj the lack of a strong class,
that the state became the most centralised power which
directly appropriated a large part of the economic surplus
and deployed it in bureaucraticaily directed economic
enterpriscs in the form of public corporztion, in the

name of promoting economic development.79 The rnost important
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thing to note about the "state'" appropriation of

the economic surplus in the colonies is that, this
activity was geared towards the development of capital
within the ccntext and limited interests of the metropo-
litan ruling classes. It is in this light for example,
that we should view the conflicts which existed between
the colonial state and the local settler community in
Kenya. vwhereas the settlers increasingly advocated

for policies which would eventually make the colony
autonomous from the hegemony of the metropole, the state,
echoing the policies of the metropolitan bourgeoisie
insisted that Kenya was to remain part and parcel of the
British empire. The metropolitan bourgeoise won the day,
dispelling the chances of the local settler community

in Kenya holding sway in the economic matters of the

80
colonye.

In the post-colonial era, the state has continued
to suffer from some of the hang—ups of the cvolonial
period. The state in the neo—-colonial or peripheral
societies has continued to play the role of a central
organised authority ensuring the continuved underdeve-
lopment of the peripheral states within the capitalist
system. This centralisation of the power of the state,
uvltimately leads to the "overdevelopment' ‘of the state
functionaries within the neo-colonies in comparison
to the classical capitalist states in the metropole,
where the more advanced bourgeoisie can trully claim to
be strong and independent. " Indeed as Saul observes,
the neo-colonial states in East Africa for example,
became Yoverdeveloped" as a "need to subordinate pre-—
capitalist, generally non-feudal social formations to
the imperatives of the capitalist development.” 81 It
follows therefore as Alavi and Shivji concluded,82
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that, those in control of the machinery of the state

in the neo-colonies (commonly referred to as an oligar-
chy), are under the direct thumb of the metropolitan
bourgeoisie. The real "socio-economic base" of those

who control the states in the peripheral societies

lies with the international bourgeoisie, and their

role within the state is merely that of intermediaries.
This is the historic mission of the indigeniocus ruling
class in the peripheral or neo-colonial states! This

must be necessarily so, because independence merely
managed to break loose the direct political control, but
did nothing by way of restructuring the economic base

on which colonialism was constructed. The socio-economic
formations of the colonial era are still prevalent in

the neo-colonies and with them also are present the socio-

economic relations.

The neo-colonial state therefore performs the role
of "protector" of the metropclitan economic interests,
with minor appeasements to the indigenious population.
This theme will form the basis of a more elaborate
discussion later, when we discuss a Kenyan public
corporation, the I.C.D.C. and its role in national
development. It is in this context that we shall
attempt an appraisal of the Kenyan state and the

public corporations which it creates.



CHAPTER TUO

PLIRLIC CCRPORATIONS, FOLICIZS

AND
POLICY FCORMULATION IN KENYA

Introduction:

The evolution of public corporations met with
varied reactions in Adifferent countrles. The hostility
of the American Congress to the Tennesse Vallgy Authority
and the distrust shown by the British Conse:Va@;ye
Party towards parastatals, after the Second World War,
are cases in point. In this Chapter, we intend to exa-
mine the reaction of the Kenyan Governments @b??h.colonial
and post-colonial) towards public corporations. Cur
main concern will be an assessment of the official govern-
ment policy in facilitating or hindering the functions
public corporations perform. our coverage in this chapter
is what has been called "the process of tracing the trans-
formation of public corporations from a theoretical
principle to the stage when they take their 'place among
other legal forms".83 The importance of this process
or exercise is rather obvious considering the close
working relations between public corporations and the
state. The objectives, whether political, social or
economic which make up the functions of public corpora-
tions and the state is therefore one of paramount

importance in order to understand the true nature of

public corporations.

This Chapter will be divided into three main
parts: part one will concern itself with the evolution
of public corporations and their histeorical develop-
ment in Kenya; part two will be about the objcctives
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for establishing public corporations by the Kenyan
state and part three will be concerned with the
extent and use of public corporations in Kenya.
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1X. PUBLIC CORPORATICNS:

POLICIES AND FOLICY FORMULATION IN KENYA.

In this section, we shall look at government
policy in two parts. The first part will be
concerned about the colonial Government policy to-
wards public corporations. The second part will deal
with the post-colonial Government policies as regards

public corporations.

POLICY FORMULATION ON PUSLIC CORPORATIONS IN
COLONIAL KENYA

(1)

By the 1930s, public corporations were being visibly
used by the colonial Government in Kenya as instruments
for development. This was not because public corpora-
tions had spontaneously developed out of the product-
ive relations at the time in the colony of Kenya as
contrasted with the development in the metropole. oOn
the contrary, the colonial Government in Kenya estabii-
shed public corporations in response to the develop~
ment of the productive forces in Britain. These produ-
ctive forces held sway on the colony. rublic Corporatiocns
in Colonial Kenya were established in disreqard
of the economic relationships between these institutions
and the predominant mode of production in the colony.

At this time, most of the colony was still predominant-~
ly under subsistence economy, with a small settler

community which had been monetarised, Public Corpora-
tions established were employed by the Colonial Goverii-
ment to strengthen this small settier farming Community.
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The colonial public corporation can therefore

pe said to have been a colonial importation from
Britain, a transfer of a colonial model institu-
tion, whose history, aims and objectives could not

be justified in the new circumstances they were
reguired to operate. The importation of the public
corporation from the "mother" country was not unique

to this area ofi public corporations. Indeed the general
body of law operative in the colony was a replica of

aw and the attendant socio-cultural values of the

These legal transfers could

the 1
metropolitan country.
be explained at two levels however. In the first

instance, the Colonial Government was only willing

to operate wit
the time nor the initiative for the Colonial Govern

ment to try new and unknown models. The most logical
thing in the colonial situation was to import a model
or models that the "mother" country had already tested!
Law passed by the British legislature was thought to be
mnatives" without any form of modification

h similar models. There was neither

good for the

to suit their peculiar environment, Secondly, the
?

importation of the colonial models embodied the wid
er

philosophy of the
Britain had arrogated upon itself.54 Models devel
op=-

mmother" country were 'therefore thought appli
- l-
lonies because the colonies and the ceolo

s ard ] 3 s . .
civilising"™ mission which colonial

ed in the

cable to the <O
nial peoples were expected to develop in the "image of
e o

the metropolitan colonial powers®, The colonial
. eopl
e expected to cherish the metropolitan socio ciltp ef
*4LO= ura

wer
values, because their own values were backward d
- - ) an
primitive and that therefore, should be disowned f
or the

more superior ones.



In Kenya as in Britain, public corporations were
set up as "rescue operations" in one enterprise or the
other. The early public corporations in Kenya mainly
comprised of the statutory and marketing boards.85
These corporations were set up by the Colonial Govern-
ment mainly to bail but the minority settler farming
communibkty from collapse cduring the economic depression -
of the 1230s. In the words of one Kenyan scholar, the
main reason for establishing public corporations in
colonial Kenya" had been specifically the resuscitation
of the settler agriculture, which was solely privately
owned".BG The resuscitation of settler agriculture in
Kenya was not only important to the individual settlers’
in the colonv, but also to the British economy in general.
The whole logic of colonial possessions was based on what
the colonies could producec for the resuscitation of the
metropolitan economye. The colonies were not acquired or
attained as an end in themselves. They were important
to the metropolitan economes in three important aspects.
These aspects were: one, for the supply of raw materials. ./
for keeping the wheels of industries moving- En Kenvya
this role of the colonies was achieved through the éstae
blishment &f such institutions as the Kenya Co-operative
Creameries, the Kenya Farmers Association, the Maize and
Produce Board, the Pig Industry Board and the Tea Board v
of Kenya. And lastly, the colonies were of crucial importance
because they provided a ready market for the industrial
commodities and capital from the colonial power. The first
two roles were directly performed by public corporations.
Public corporations established in Colonial Kenya were
supported in the performance of these roles by two import-
ant public corporations which were established in Britain
for the purpose of supervising the production of foodstuffs
and raw materials. These cecrporations were: the colonial (now
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Commonwzalth) Development Corporation and the Overseas
Food Corporation.87 These two British Corporations

were empowered under statutory authority to: "promote

the carrying on of such activities by other bodies or
persons, and for that purpose to establish or expand

or promote the expansion or establishment of other bodies
to carry out such activities, either under the Controil

or partial control of the public corporations or inde-

pendently, for the investigation, formulation and
carrying out of projects for developing resources of
colonial territories with the view to the expansion

of production of foodstuffs and raw materials." 88

The roles performed by the colonial public corpora-
tions reflect the character and nature of the public
corporations during the colonial period. Public
corporations in Colonial Kenya were mainly deployed
in the agricultural sector. It was only in post-
independent Kenya that efforts were made to involve
public corporations in other sectors of the economy.
Another important characteristic of the colonial public
corporations in Kenya was that, public corporations were
used by the colonial state to prop private enterprises
as contrasted to creating a public sector economy. From
the onset, public corporations in colonial Kenya were not
set up or established as viable business entities for
the general public interest, but rather, they were set
up to support existing enterprises, dominated by the
white minority settler community. 1In this way, public
corporations were reduced to mere pawns of private
enterprise within the economic set up.



(2) THE PUBLIC CCRPCRATICONS IN PCST-COLONIAL KENYA

At independence in 1963, public corporations in
Kenya were being used or deployed for the two main
purposes which had been designated for them during
the colonial era. But with flag independence, it
became impzrative that changes should be effected
at the policy level, to reflect the changed political
power shift. To this end, there was a restatement of
the general policies and objectives to be pursued or
implemented by the new African Goverrment. The changes
in policy affected many aress of Kenyan life. Among
other areas affected, the new African Government spelt
out most explicitly the future role and use of public
corporations. In general terms, the new African Govern-
ment stipulated that the public corporations were to be
used as policy instruments for the benefit of the whole
This government policy was contained in

economy.
Sescinnz]l Paner Mo.10 on: African Socialiism and its

- > - 89 -
Application to Planning in Kenvya. This paper spelt

out unambigqucusly, the type of economy the new African
Government was keen on encouraging. The African Govarn-
ment of post--colonial Kenya set out to build an economy
pased on the philosophy of YAfrican" Socialism. "African"™
Socialism in the eyes of the government, meant:
“political democracy; mutual responsibility; various
forms of ownerships; a range of contreocls to make sure
that property was used in the mutual interest of the
whole society and its members and lastly that there
would be the diffusion of property ownership to avoid
the concentration of wealth and income in few hands". 50



This policy statement was a prescription for a
tmixed economy", which in recent years has become
a mere euphenism for a capitalist economy. On the
public sector and the nationalisation of private
enterprise, the government unequivocally stated:

#Nationalisation of private property is
a useful tool that has already been used
in Kenya and will be used again when
the circumstances require. But it should
pbe recognised that, if the nations' limited
domestic capital is to buy existing land,
1ivestock, buildings, machinery and equipment,
the nation was no more productive assets than
pefore, only their ownership has changed". 21

The Commitment on the part of the post—-cclonial
African Government to a free enterprise economy as stated
in the Sessional Paper, points to two important conside-
rations about the nature of the post-colonial public
corporation in Kenya. The first is that, public corpo-
rations as a form of property ownership were to be used
very sparingly indeed by the government. Private indi-
vidual ownership of property would be preferred to
collective public ownership. This meant in ultimate
terms that, the post-colonial African Government preferred
private forms of property ownership to a public sector
economy. Secondly, in the rare circumstances when public
corporations were to be established and used, they would

be used by the government to re-allocate property
to Africans, who had hitherfore been excluded from the
property ownership and acquisition during the colonial

period. These two characteristics of the post-colonial



public corporation still predominate the Kenyan
Government policies as regards public corporations .

In 1974, the Kenyan Government restated its
commitment to the philosophy of "African" Socialism.
Among other things, emphasis was laid on: "an increa-
sing participation in the process of production by the
government as opposed to the mere regulation of the
economy in the conventional sense; the expansion of the
co-operative form organisation and ownership; the encou-
ragement and active promotion of self-help schemes
and lastly the respect for private property coupled
with a growing domestic share in ownership".92 Following
this deliberate policy, it can be observed that the
government has used public corporations mainly in the
following areas: One, in strategic production, which
if left in private hands could threaten the security of
the state or undermine the intergnity of the nationj
Secondly, when productive resources are being wasted by
the private sector, three, in rescue operations" or what
are called sinking sands operations or enterprises,
when a particular industry or enterprise has a serious
detrimental effect on the public interest and lastly,
when other less costly means of control are at the dis-—
posal of the government. 93 We shall at a latter stage
show how the establishment of public corporations in
Kenya corrasponded to one or the other of these general
policies — but for now let us turn to an assessment of
the popularity and extent of use of public corporstions

-

in Kenvya.

The expansion of the public corporation sector in
Kenya, it would seem, has been sezled off by the recent
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Review Committee of Statutory Boards. 24 Reiterating

the age-old distrust of public corporations by the
government of Kenya which was clearly portrayed in

the 1965 statements, the Committee recommended that
the establishment of new public corporations or the
continued use by the government of certain existing
corporations posed the danger of politicizing pro-
ductive and distributive trades. Because of the
importance of this view on the future of public Corpo-
Kenya, we feel we should set out this

rations in
recommendation in full. The Committee stated un-

equivocally that:

We feel there is danger of over-politicizing
production and distribution through the es~
tablishment of too many parastatals. Such
politicization could lead to many problems
besides being, itself an actual threat to
development. Kenya has a “mixed economy™, and
there are many instruments at the disposal
of the government for the pursuance of its
main aims of promoting development and ensu-
ring the proper control of the economy. We
are of the view that, no paractatal should
be established unless the need for it is
indisputable. Indeed because of changed
circumstances which have made the terms of
reference of some boards irrelevant, and
because of obvious overlapping of responsi-
bilities in certain cases, we feel that
certain existing organisations ought to be
abolished", 25
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It remains to be seen how the government will go about
organising and rationalising public corporations in
Kenya, hbut one thing seems clear, and this is that,

the use of public corporations will be even more
limited. More use will be made of "other forms of
ownerships at the disposal of the government™. Notable
among the other forms of ownerships is of course private

enterprise!



I1I. THEZ USES AKD OBSECTIVLS B THE STATEZ FTOR

ESTASLISHIMNG PURLIC CCREORATIONS 1IN KENYA

what objectives does the state in Kenya aim
to achieve by establishing public corporations? Altho-
ugh part of the answer to this question has already
been given in our general discussion on the evolution
and gensral historical development of public corpo-
rations, we think that it is important to emphasise
and set out again the Kenyan position more clearly.
We intend in this section to set out the aims and the
objectives of the Kenyan state(s) in establishing
and utilising public corporations.

A look at the policy statements will reveal a
number of aims, objectives and roles that public corpo-
rations are expected to fulfil in Kenya. These aims,
objectives and roles are mainly of two types: the
first are what we may call the explicit roles. The
explicit roles and objectives are those desires and hopes
by the government which have been expressly stated in
the government policy guidelines. Secondly, there are
those aims, objectively and roles which we have called
implicit objectives. These are the objectives and
desires which the government pursues through the instru-
mentality of public corporations, without having expre-
ssed or stated so in the policy guidelines. The implicit
objectives are usually the result of some form or other
of pressure(s) on the government to do something by
a section of the Community in Kenya, even though the
thing urged might not be palatable pelitically. Let us
now turn to a more detailed discussion of these govern—
ment objectives.
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(1) THE EXPLICIT ROLES PERFCRMED BY PUBLIC CORPGRATIONS

A look at policy statements in Kenya will
reveal the explicit objectives and roles performed
by the public corporations on kehalf of the govern-
ment as mainly the following: 1. the control of the
economy; 2. the Africanisation or indigenisation of
the economy and lastly, 3. Capital formation and
accumulation for investment. These objectives £ind
expression in many government statements, and public
corporations existing in Kenya fulfil them in one
way or another. We shall now turn to a detaileg
discussion of these objectives. ;s

(a) THE CONTROL _OF THE ECONOMY

The intensification in the use of public*qPHpo_
rations in Kenya can be explained in terms of the deszire
by the post-colonial government to control and regulate
the ecoriomy. The philosophy of the free play of the
economic factors which had been prevalent during the
early period of rule was no longer thought acceptable,
The desire by the Government to control the economy
was not unique to the Kenvan state. Indeed as we
have endeavoured to show in the first chapter, this
trend was dictated by the economic factors of the
dominant phase of capitalist mode of production and
affected every state. This trend was given philo-
sophical justification in the 1930s by Keynes in his

: The T aise i 9
book: The End of laisses Faire. From then on, the states,
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not only in colonial Kenya, but elsewhere, got

more and more involved in the planning and management
of their econcmies. By so doing, the Kenyan post-
colonial state, purported to ensure that the citizens
attained a minimum standard of living as a pre-
condition for liberty and human digrnity, the two
crucial principles which were at the centre of the

struggle for independence

Participation of the state in the economy
was achieved at two levels. Firstly, by the state
establishing its own business enterprises, side by
side with private enterprise. Thess business enti-
ties, mainly took the form of Public Corporations.
Through public corporations, the state facilitated a
certain amount of planning and management of the Kenyan
economy, sO that the scarse resourses available could
be utilised in a more rational manner. Secondly, the
state undertook to supervise the private sector so that,
private enterprises which participate in the economy
through the big monopoly companies could be constrained
in using their economic power and position to endanger
the econcmic lives of the many consumers of their goods
and services. In this particular rcte, the state set
minimum standards to be observed by tie private enterprises
in the process of production. It is my performing these
two important roles, that the modern state in Kenya di-
scharges the economic responsibilities that have truly
become state responsibilities all over the world. These
economic respon51bllit1es are undertaxen by the states
to ensure that the economic policies and programmes
formulated by the governments are carried through without
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fear or failure or sabotage from the private sector
or enterprise. It is only by ensuring that the
economic policies and programmes of the government
do not fail, that the states' own lease of politi-

cal l1life is assured and prolonged.

The post-colonial state in Kenya found it imperative
to participate more actively in the planning and ma-
nagement of the economy at the two levels we have already
discussed. It was imperative for the post-colonial
government to adopt "a more management approach to
government affairs because'" - this ensured that the
colonial legacy of an economy dominated by a minority
settler community and international capital was rEduced.g?
Also the participation of the state in the economy
ensured that the economic programmes and policies
formulated by it were implemented without fail. This
increased participation of the state in the economy
in post-colonial Kenya was also coupled with the pledge
to involve more actively the Kenyan nationals in the

economy. This is what we have called the Africanisation

programme, and to this we now turn,

(b) AFRICANISATICN OF THE ECONOMY

Perhaps, the most popular role pubilic corporations
were expected to fulfil in the Kenvan economy is the
Africanisation programme. The success of the Afrjica~
nisation programme was vital to the new African Govern-
ment. because of the effects of colonialism. During
the colonial period, the African was discriminated aga~
inst in every sphere of life, including that of property
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ownership. With political independence, new

hopes and expectations were raised of eco;;mic gain on
the part of Africans. 1Indeed, at the very root of

the political struggle in Kenva, was the economic
plight of the African community. -On this phenomenon,
Colin Leys has observed that:

"the Contradiction between economic
rationalism and dependence on foreign
capital was expressed in the intense
pressure put on the government by

the small businessmen to assist them
break into the more profitable end

of non=agricultural private sector
and since they were the people on
whom the regime most depended for
securing popular support, they were

helped."

Racial segregation and discrimination in property
ownership which had characterised the colonial eco-
nomy had to be discarded so that Africans could

partake of the ownership of property in independent

Kenya. The new African Government admitted from

the very onset that it had inherited economic imba-
lances from the previous political set-up and that
it was time something was done about these imbala-

nces. The most direct and effective wey of correcting

the imbalances in the economy was to use the govern—
ments' limited resources to support the economic endea-
vours of the African population.'9 The importance

of ensuring that the Africanisation pregramme succeeded
as an indication or epitome of independence in the

now independent Kenya, was salcd by FProfessor Mutungi
as to be a crucial one.
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Professor Mutungi observed that:

"It is probably superflous to emphasise
that the control of the economic life

of a countrys' citizens is an important
aspect of the transfer of power for which
independence stands. Political indepe-
ndence has to be marched with economic

control of the country's economy by her

citizens". 100

A look at the "native" business history in Kenya will
reveal why the African Government was anxious to pursue
a policy of Africanisation at independence. During

the colonial period, Africans and African interests
were subordinate to those of the Europeans and Asians.
Africans were said to lack the ability to enter into
modern business transactions. Africans were said to
have the mental capabilities of infants and that there-
fore they had to be "protected" by the law from the
exploitative designs of the superior racial groups.

The Colonial administration therefore, enacted laws
whose purported effect was the "protection of natives"
from the exploitation of the EBuropeans and Asians. The
best example of this type of laws was the Credit With
Natives Ordinance of 1903.101 This ordinance was
applied to virtually the whole colony by 1918. 102

The most exacting provision of this law was in S.3,

which stipulated that:

"

"no contract for sale on credit of goods
to the value or at a price of more than
ten pounds by any trader or other pP2rson
not being a native of such provinces or
districts shall be valig unless it is in



writing and attested by the District
Commissioner or Asslistant District
Commissioner of the district to which

the native belongs".

s.5 of the Ordinance was the punishment section for the
non-attestation of the credit or sale agreement. An
unattested sale was not admissible in evidence as

evidencing the credit or sale.

Although provision was made for getting approval

or attestation from the local administrative authori-
ties, it is important to note from the very onset

that it was not easy for a "native" to get this approval
or attestation for his credit or sale. The whole colo-
nial system was geared towards instilling fear and
psychological defeat into the “nativeY. To go before

a District Commissioner, a man who could find several
faults with you (such as the non—payment of taxes) to

attest or approve a credit or sale agreement was not
an easy undertaking, other inconveniences notwithstand-

ing. In most cases, Africans who sought credit gave

up the whole exercise on the meg;éon of an appearance
before a District Commissioners. The effect in practice
of this so-called "protection" law was to repulse African
initiative in business hecause of lack of credit faci-
lities. The impact of this law was far reaching on the

"natives" efforts to acquire and manage tusinesses.

Ironically, the colonial administration was of the
view that the Credit With Natives Ordinance was for the
benefit and well being of Africans. 1In 1248, this
ordinance was repealed and replaced by & far more
precise legislation. The new isw was the Credit to

Africans {(Control) Ox:'dinam:e.u-‘4 AsS the headnote to
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this ordinance revealed, the new law aimed at
controlling the granting of credits by non-Africans
to Africans. The most important section of this
law was s.2, which stated that:

"Subject to the provisions of this
ordinance, where a non-African grants

to any African, whether in respect of

one or more transactions credit in excess,
in the aggregate of a sum of two hundred
shillings, no suit shall lie in any court

in the colony for the recovery of such a sum
unless the contract, in respect of which the
credit was given, is in writing and approved
and attested by an attesting officer".

Where an African entered into a contract with a non—
African, whether by way of chattels transfer, mortgage,
charge or other contract of sale, in excess of two
hundred shillings (K.Shs. 200.00) and the contract or
instrument of transfer was not attested to by an atte-
sting officer, and the African failed to pay back or
breached the contract so entered into, the non-African
would not enforce the contract of sale or transfer,

or pray for a remedy which he might have otherwise been
entitled to, either at law or iqoequity had the contract
or instrument been attested to. As with the former
ordinance, attestation was provided for but the conditi-
ons which the"native"was living under had not eliminated
the fears and handicaps present in 1903, Africans

still found it difficult, if not impossible to face

the colonial masters for approvals or attestation of
credits or sale agreements.



The total effect of these two legislations was
to deny the Africans access to credit facilities,
with the result that business became enstranged
or alien to Africans. Non-Africans took advantage of
these legislative provisions to acquire most of the
property in the colony. Because of lack of any form
of security, Africans were left behind in the process
of property ownership. The position of the aspiring
African businessman was made worse by the reluctance
on the part of the non-Africans and other lending
institutions to have any business transactions with
Africans. An example of the risks which befell
non-Africans who transacted with Africans can be
illustrated by the case of Issa and Suleman v. Michael
Ltd. 106 In this case; the respondents, who

& Co.
had been the defendants, came under the operation

of the Credit to Africans (Control) Ordinance. The
provisions of this ordinance notwithstanding, the

respondents purported to buy a lorry from the appellants

on credit terms without the approval or attestation

from an attesting officer from their local district.

The lorry was to be paid for by instalments. When the
respondents failed to pay as agreed, they were sued

by the appellants, praying for either the return of the

lorry or the payment of the outstanding instalments.

The respondents replied by denying that the lorry had

infact been bought on credit terms. They alleged that

they had paid one thousand shillings (Shs.1,000,00)

on delivery of the lorry by the appellants and expended

eight hundred and thirty-two shillings (Shs.822.00) of

the remaining one thousand shillings (Shs.1000.00) on repairs
of the lorry, so that the outstanding sum due to the appe-
llants was only one hundred and sixty eight shillings (Sh.168.
00). The appellant's prayer failed and the court in its judge-
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ment said that the prayer of the appellants was
tantamount to asking the court to aid them enforce

an illegal transaction, contrary to s.2(1) of the
Credit to Africans (Control) Ordinance. The Court went

on to say:

"A party cannot set up a case in which

he must necessarily disclose an illegal
transaction as the groundwork of his claim

in pari delicto polior est conditio defendants",

107

Africans could not receive any credit, both from
jndividuals and lending institutions in excess of two
hundred shillings (Shs. 200.00), without the District
Commissioner from the district the African came,
assenting to the credit. 1Ignoring the provisions of
this law, risked the same results as suffered in the
case of Issa & Suleman v. Michael & Co. Ltd.‘,lo8 for

the non-African Creditor. Such credits or sales

would be illegal and no Court of Law in the colony
could help an aggrieved party to recover the balance of

the credit or sale agreement, or even the return of

the article of sale on grounds of non-payment. Business
transactions between Africans and non-Africans without

the approval of the local District Commissioner were

not enforceable at law! By the time the Credit to
Africans (Control) Ordinance was repealed inh 1960, 109
irrepairable damage had already been occassioned on
Africans. In any case, by the time, non-Africans had
captured and controlled the colony's Commerce and Industry
far beyond their appropriate ratio to the country's

population.

The two ordinances we have discussed above were
not the only impediments to the African's business
aspirations and property ownership during the colcnial



period. Whereas these ordinances blantantly

barred "natives" from undertaking credits in
amounts exceeding two hundred shillings (Shs. 200.00),
other measures were brought to bear to limit or bar
the borrowing capabilities of Africans. The other
most important impediment to African business initia-
tives was the lack of any security to support their

borrowing. The most important asset that the African

possessed was land.
ed and titles issued, there was nothing else that

Africans could have used to secure their borrowing
The dilemma in which Africans found themselves over-
1and can be illustrated by the case of Isaka Wainaina

wa Kamotho & Another v. Murito wa Indangara & Another
110

Since this asset was not register-

& the Attorney General.

In this way, Africans were denied all avenues

of joining other racial groups in Commerce and

Industry. This was the “"native™ business position

at independence in 1963. It was not surprising there-
fore, that the African Government after attaining
independence was anxious to remedy or redress this
most unsatisfactory situation. The intensity of the
anxiety entertained by the new African Government was
expressed by the late Tom Mboya, the then Minister of

Economic Plarning and Development in 1965. Mbovya

observed that:

"Any visitor to our c¢ity must be struck
immediately by the absence of Africans
in the commercial life of our cocuntry.
This must appear strange to them, when
they know that this is an independent

-
African statc". 111
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This then, is the background to the Africanisation

Programme or policy in Kenya.

To remedy or redress the colonial imbalances
in business acquisitions and ownership, the new African
Government promised among other things to: "“provide
education, training and the attainment of experience
in an ecffort to ultimately take over the ownership and
management of Commerce and industry; make capital évail-
able with small down payments and at low interest rates

through national institutions such as the Land and

Agricultural Bank; the Agricultural Finance Corporation

and the marketing boards;
capital with extension services in agriculture, commerce
stimulate large scale investments:through

follow up the provision of

and industry;
the Development Finance Company of Kenya, the Kenya

Tourist Development Corporation; promote producer,

marketing and Consumer cooperatives and train people to
run them, so that large scale opportunities are opened
to Africans with limited capitalj promote home ownership
through tenant purchase schemes, self-~help housing pro-
jects and mortgage finance institutions and of course

the Africanisation of the civil service as rapidly

as possiblefiiz

As will be observed soon enough, public corporations
in Kenya were assigned a leading role in the implement-
ation of this policy of Africanisation of the economy.

The reasons for making the Africanisation programme a
priority one, were manifold, but the most important reason
was the political one. If Africanisation was not going

to proceed at a fast enough pace, there was great danger
of the African masses getting dissolutioned about jinde-
Pendence and the aims of the African 1eadersh1p_ The
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African masses were bound to feel cheated about

the economic benefits promised to them by the
African leadership during the struggle for political
independence. Stressing this point, the government
in the 1966-1970 Development Plan observed that:

u"So long as consumers depend on retail shops
that are overwhelmingly owned and operated by
non-Africans, they will conclude that although
Africans have gained control over political
and administrative machinery of the country,
the economic life of the nation is still in

the hands of non=-Africans." 113

Mr. Maina Wanjigi, while he was the Executive Director
of the ICDC, reiterated this stand in an address to the
members of the Kenya Association of Manufacturers.

Mr. Wanjigi warned the members of the Association that
the Africanisation programme had to be encouraged at all
costs, even if it meant as mere "window dressing". He

said that:

“T am convinced that unless the Africans, who
form more than 95 per cent of the Kenyan
population feel that they are part and parcel

of our industrial and commercial economy, just
as they feel they are part of the asgricultural
sector of our economy, it would be difficult

to create a stable economy. It is vital that
our industry is identified as truly local by the
ordinary man in the street. He must be made

to feel that it is truly his incustry. I feel
sure that, if anybody can do thisz, it is those
of you who are represented in the association.

I would go furtt=2r and say that you have a duty,
you have the responsibility, to assist in the
Africanisation of Commerce and industry if for



nothing else, at least, in the preservation

of the institution and value of what I explain-
ed earlier as the free enterprise system. Those
who value the free enterprise system have at
times had to make great sacrifice for its

-1
preservation.™ 134

The political nature of the Africanisation programme
and the nature of the state in post colonial Kenya,
make this programme nothing more than a show~-piece-
wwindow dressing®, to blind-fold the onlookers into
believing that Africans now share and participate

in property ownership in this country. Although this
will form the subject of a latter discussion, it is
important for now to note that, while the government
pays lip service to the Africanisation programme it
continues to encourage foreign firms to invest in
both Commercial and industrial concerns without
discrimination.. These foreign firms, often with worild
wide operations, compete with the budding African busi-
nessmen and industrialists, making it impossible for
government to implement its own programmel.

(c) CAPITAL FORMATION AND ACCUMULATION FOR INVESTMENT

One of the obstacles the governments efforts to
initiate economic-development was lack of capital. In
this section, we shall look at the governments! efforts
at procuring capital for investment. The government
has attempted to sclve the problem of capital scarcity
by first mobilising Africans to participate more
actively in economic activities in the country such as
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in agriculture, Commerce and industry. B8y so doing,
Africans were involved in a capital generation exercise
for investment. By increasing production, the govern-
ment ensured that the share of investable income was
increased. This was not however the only option open
to the government. The new African Gecvernment also
sought to increase the available investsble capital

by calling ©on foreign sources for capital, either by
‘way of grants, loans or investments in viable sectors
of the economy. In this way, the domestically available
capital was supplemented. Now let us turn to a detail-

ed discussion of each of these sources of capital.

(i) DOMESTIC MOBILISATION AND CAPITAL ACCUMULATION

The state through public corporations, took it upon
ijtself the task of encouraging African participation
in all sectors of the economy in post—-colonial Kenva.
The encouragement of African participation in the
y was made by the government throcugh the dis-

econom
bursement of loans and other credit facilities to

Africans.
ble to Africans during the colonial days. This exercise
had two main aims. The first aim or objective was to
African participation in the economy with

These were services which had been unavaila-

encourage
a view to increasing production so that the share of

the surplus investable income would be increased. Second—
1y, a low rate of interest was charged on the loans
disbursed by the government. The interest rate so
charged on the loans, represented the ccst of the loans
disbursed by the government. The interest collected

by the government agencies charged with the responsibi-
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lities of distributing the loans was made availa-

ble to the government as accumulated capital for
further investment. In these two ways, the government
through the agency of public corporations increased the
aggregate cimount of capital available for investment.
An example of these processcs can be furnished by the
activities of various public corporations, including:
the ITndustrial and Commercial Development Corporation
(the I.C.D.C.}, The Develonment Finance Company of
Kenya (D.F.C.K.), the Kenya Tourist Development Corpo-
ration (K.T.D.C.), and the Industrial Development

Bank (I.D.B.)« The 1I.C.D.C., advances money to small
and medium scale traders and industrialists who are
expected under the loan agreement to repay the
loans plus an additional interest after a specified
period of time. On completion of the loan, the loan
(principal sum) plus the interest, represents the
accumulated capital available to the corporation and
the government for the use of the next trader or traders
desirous of credit facilities. Meanwhile, the previous
trader or industrialist continues to participate in

the economic life of the country by producing goods

and services which fetch for him an income. This
income, may in turn be invested to generate more

wealth in the country.

Because of thne lmportance attached to capital
formation and accumulation, the state as one of the
important criteria of asses3ing the success of public
corporations, the declaration of a profit at the end
of each financial year. Public corporations are expected

as a matter of policy to attain some profitability in

their business undertakings ¢ justify their existence.



Reiterating government policy on this issue, the
Review Committee of Statutory Boards commented that:

"If success of investments is to be judged
strictly on the basis of a return on invest-
ment with regard to egquity or debt servicing
performance with regard to loans, it is quite
obvious that government investments have not
measured up to the acceptable standards.™ 115

In order for public corporations to live up to the expect-

ations of the government, the Review Committee of Statu-

tory Boards, recommended the establishment of an

Investment Division to be located in the office of the
President, whose role would be the monitoring of all

government investments in public corporations to ensure
116

that they are not mismanaged or misused.

(ii) FOREIGH INVESTMENTS AND CAPITAL ACCLUMULATION

Side by side with the domestic efforts to accumu-

late capital for investments, the African Government

also sought to obtain capital for investments through
foreign sources. The government explicitly stated
in 1965 that:"in order to compensate for our shortage

of domestic capital,- in order to grow rapidiy so that

our aspirations can be realised, we must bcrrow from

foreign governments and international institutions and
stimulate the inflow of private capital“, Indeed foreign
capital was considered of crucial Importance in the de-
velopment efforts of the government. The covernment



- 69 -

elaborating on this point, further stated that:

"It is estimated that for every pound Kenya
can raise for development, at least two pounds
can be raised from abroad. This will enable
us to grow three times as rapidly with foreign

aid as we would grow without it", 118

This policy was the inauguration of what has become
known as the "hospitable climate"for foreign invest-

ments in Kenya.

In the 1970-1974 Development Plan period, although
the government proposed to ralse 85 per cent of the
total expenditure (both recurrent and capital) from
jnternal sources, it is interesting to note that the
share of foreign development capital was estimated
at about 50 per cent of the total -~ about K£90 million
in numerical terms. 119 The government committed
itself to opening up the country even more to foreign
investors and their capital. Although this may have
been justifiable to a degree, because of the scarcity
of development capital, it is interestimg to note that
the government somehow bypassed "Asian" capital and
excluded the Asian Community in general from Playing an
active role in certain sectors of the economy. Availa-
ble "Asian" capital -was bypacsed in preference for
foreign capital. The African Government did this
in order to give a chance to the Africanisation progra-
mme which had just been inaugurated. Leys observes
that the exclusion of the Asian community from actively
participating in certain sectors of the economy, part-—
icularly in inéystry, was a deliberate policy of the

government so that Aslans could not use their capital



these sectors of economy against the interests

of Africans. Leys says:

"Nearly half of their ("Asian") capital was in
urban real estate, thanks to their exclusion
from farming in the "white" highlands. But
their movement into manufacturing had already
began to accelerate in the 1950s, and it is
obvious that their capital resources coupled
with their market knowledge and entrepreural
experience would have enabled them to play

a leading role in this field had they been

120
encouraged.

Foreign capital in Kenya has in fact been used in certain
instances to buy out some of the existing "Asian' busi-
nesses by the government or government agencies and
subsequently transfer them to African entrepreneurs.

The Industrial and Commercial Development Corporation
(Icpc), the Development Finance Company of Kenya (DFCK),
the Housing Finance Company of Kenya, the Kenya Nation-
al Trading Corporation (KNTC); the Kenya Tourist Develop--
ment Corporation (KTDC) and the Agricultural Finance
Corporation (AFC) are a few of the government agencies
that have chanelled foreign aid and investment funds

in Kenya. By performing these roles, public corporations
aid or support the government in its efforts to increase
the available funds for investments. whether or not
however, the use of foreign aid and investments by

the government has achieved the posited government

goals is a different question. This theme will be the
subject of discussion in a latter chapter.iaj
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(ii) THE IMPLICIT ROLES PERFORMED BY PUBLIC CORPORATIONS

Apart from the roles that public corporations
are said to be expressly performing, there are other
roles that public corporations perform which can
be discerned from the activities of the corporations
and the state in general. These roles are what ywe
have called the implicit roles. These roles are

mainly the feollowing:

1. the consolidation of private property
ownership;s;
2. the provision of political patronage and

rehabilitation to members of the political

bureaucracy, and

3. the provision of facilities for the joint
ventures with foreign investors.

We now turn to a detailed discussion of these implicit

roles and objectives.

(a) THE CONSCLIDATION OF PRIVATE PROPERTY OWHNERSHIP

The use of public corporations to entrench the
ownership of private property ownership is one of the
roles that these institutions have performed ever since
they were first established in Kenya. Puring the colonial
period, and indeed the first ever public corporation esta-
blished in Kenya, the land and Agricultural Bank. was set

up to resuscitate the whlte settler farming community

o ]
from collapse in the 1930s. 122 This use of public
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corporations did not come to an end with the collapse
of the colonial empire. This role of public corporati-
ons was only adapted to changing times and needs after
the collapse of the colonial empire.
Even in independent Kenya, public corporations have
continued to be used and associated with the private
property ky individual capitalists. This end has been
achieved at two levels: 1. Public Corporations have
encouraged private entrepreneurship which ultimately
takes over the business that belonged to the public
sector. In this way, private enterprise, denationalises
the public sector. The Review Committee of Statutory
Boards attested to this role when it recommend that

some of the public corporations operative in Kenya had
become irrelevant after developing to the fullest extent,

the enterprises assigned to them for the take-over by
private enterprise.123 In performing this role, public
corporations have nurtured a petty-bourgeocis class to
supplement the international bourgeoisie in Kenya. The
petty-bourgeoisie class has been used as a buffer-zone
guarding the international bourgeoisie in their exploit-
ation of the peasants and workers of this country. The
collusion of these two classes in Kenya makes it possible
for the exploitation of the natural and human resources
to the maximum without raising nationalist feelings,
because Kenyan Africans are seen also among the people
who benefit from the national wealth side by side with

international capital.

Secondly, public corporationgs have been used as
catalyst institutions in Kenya. This geans that,
public corporations have beer used as mere agents of
bringing together factors of productionm from other
sources without themselves deploying their resources
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in a permanent way. In this way, public corporations

do as little as possible to get the enterprises conser-

ned to get established on a sound basis (sic!). Once

the enterprises being developed are soundly viable,

public corporations move to other areas in the eco-

nomy to re-—employ the same capital and management

skills which had been tied up in the now de-nationalised
enterprise. This 1s what Nyhart has called the cataly-

st role of public corporation in their development role.124

This role is contrasted with the injector role that some
public corporations perform. In the latter case, public
corporations usually have no private partners that can
take over the enterprises, and thus denationalise or

decontrol them by acquiring the public stake in the

enterprises concerned. On the contrary, public corpora-

tions redeploy their capital and management resources

in a more permanent way into the enterprises that they
geek to develop the private sector once they can be

viably managed, thus assuring a large profit margin
for the new private entrepreneur who has taken over.

A look at public corporations in Kenya will also
reveal that they are or have been used by the political
bureaucracy to provide political patronage or rehabili-
tation of political supporters or opponents within the

economy. To this role we now turn.

PROVISION OF POLITICAL PATRCNAGE AND REHABILITATTON

(b)

Appointments to boards of directors of public Corpo-
rations have been used by the political bureaucracy as
acts of political patronage or to rehabilitate political
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opponents within the economy. Professors Bradely
and McAuslan in their article: The Public Coronra-

tiones in Zazt ~Trica" assert that "all governments
(in East Africa), but more so Kenya, regard the
membership of the board of directeors of public corpo-
rations as an opportunity to exercise political patro-

125 Ex-Ministers, ex-—-members of parliament,

nage.
members of parliament and some senior members of the

public service, often find themselves appointed as
members of boards of directors of public corporations;
either as Chairmen or as ordinary members. For example,
Mr. Paul Ngei, was appointzd Chairman of the Maize and
Produce Board in 1964. At that time, Ngei was also

the Minister c¢f Cooperatives and Marketing; Mr. Masinde
Muliro, was Chairman of the Maize and Produce Board in
1967, combining this post with the position of member
of Parliament which he held; Dr. Njoroge Mungai, was
until recently {(1979) the Chairman of the Kenya 0il
pipeline, while at the same time a nominated member

of parliament; Mr. Khaoya, a one time Assistant
Minister for Agriculture, was appointed Chairman of

the Cotton Lint Board after loosing his parliamentary
seat in the 1974 genersl election. Appointment to
statutory boards of fallen politicians has been an
indication on the part of the government that although
these politicians have been rejected by the electorate,
they have not lost favour with the government. Examples
of this phenomenon can be given by the appointment cf
people like Mr. Maina Wanjigi and Dr. Gikonyo Kiano to

parastatal boards.

On the other hand, membership of becards of directors
of public corporations has been used by the government
in completely contrasting circumstances to the politi-
cal patronage discussed above. Appointments to boards
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of directors of public corporations have also

been employed when the government is desirious

of rehabilitating a political opponent. Mr. Nowro jee
has observed that, in Kenya "appointments to boards

of directors of parastatals have been used for re—
126

=

habilitation purposes for former political opponents".
"Examples of this use of public corporations can be
furnished by the appointment of Mr. Luke Obok ¢to

the Chairmanship of the Kenya Film Corporation after
his release from detention in 1972; the appointment of
Mr. Bildad Kaggia as the Chairman of the Maize ang

Produce Board, after KPU, to which he was Vice~president

was banned in 196%9. The appointment of Mr. Oginga Odinga
to the Chairmanship of the Cotton and Lint Board, after
he had been barred from contesting the 1979 general
election is perhaps the best example of the use of

public corporation's board appointments as some measure
of appeasement of former political opponents. 1¢

would seem however that during the last years of the
Kenyatta regime, the former role was used more often.

Rather than appease political opponents, detention was

the more common action.ig? It would also seem that, the

more serious political opponents were not appeased by
appointments to boards of directors of public corpora-

tions. It was not until President Mci came to power

that Mr. Oginga Odinga was appointed for the Chairman-
ship of the Cotton and Lint 8oard. It remains to be

seen how the Moi regime will handle the question of

political opponents. But if the "KANU Clearance "

issue of 1979 is anything to go by, it seems as if, 1like
under the Kenyatta, the Moi regime is not prepared to
forget the past and make a fresh start! People who

have been in cne or another associated with K.pP.U.
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still carry that stigmal This observation is
made notwithstanding the recent appointment of Mr. Seroney

a well known opponent of PMoi, as the Chairman of the

Industrial Development Banke. 128

(c) THE FACILITATION OF JOINT VENTURES WITH FCREIGN INVESTORS

S—

Public corporaticens in Kenya have also been
used to provide a form which is conducive for the joint
business ventures between the government of Kenya and
private foreign investors. Why, one may ask does the
public corporation form provide an ideal structure
for joint ventures between the government and foreign
investors? Capital from multinational companies
find a good partrer in the public corporations for spe~
cifically the same reasons public corporations are
preferred as business entities to the government depart-
ments. Public corporaticns arc prefasrred as business
organisations to the government department because they
are said to be operationally more efficient and at the
same time, submit to more public accountability through
the contreolling minister. Multinational companies
are therefore more at home organisationally, with the
public corporations than with the government depart-
ments as business partners. More importantly however,
public corporations are preferred as partners of multi-
national corporations because of their separate legal
nature, separate from the governments which own them.
Because public corporations are separate legal persons
from the government, with their own management committees,
this allows or permits multinational companies to parti-
cipate in the management of joint venture businesses.
Participation in the joint venture busiresses would not
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in the joint venture businesses would not have been
possible if government participation in the businesses
was at the departmental level. In this situation

v

the business ventures would be too expssed to the '“politics®

of the country. A joint venture agreemsnt between a

government department and a multinatioral company is
to vulnerable to political pressures to be economically

viable! Multinational companies have therefore shunped

involving themselves too directly with governments.

Because of this fear of politicizing production in what
should be purely economic ventures, public corporations
become the ideal forms to do business with the multina-

tional companies. In Kenya, the preference of foreign

capital as a source of development capital must have

been consciously accompanied by the choice of the form

which is known to administer this finance: the public
Professor Ghai discussing the criteria

corporation!
business organisation from

used in choosing one form of

another observes that:

wthe choice of form can also be determined
or at least influenced by external factors.
We have already noticed the preference of
western loan agencies for the public
corporation form; equally it has been
alleged that the East European countries
prefer to deal with public corporatiens
because the communists do not want to deal
with capitalist_forms sqqh as private

companies. Foreign private interests may
29

also prefer this form"”

A study by the International Study Centre (New York)

has also come to this conclusion. Intermmational lending
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institutions prefer to deal with public corporations
rather than dealing directly with government depart-
ments}BOThis conclusion is also borne out by the
working of the Industrial and Commercial Development
Corporation (the ICDC). As of 30th June 1579, the ICDC
had entered into fifty nine (59) joint venture agree-

ments, most of them with multinational companies. 131

It is important to note however that, whereas inter-
national lending agencies and private multinational

companies prefer dealing with public corporations

as business partners, they cannot afford to dispense

with the government altogether.
senior government officials on boards of directors of
public corporations gives great advantage to the foreign
Wwhen a joint venture agreement has been

The presence of

investors.
finalised, government officials do almost everything in

preparation or facilitation of the joint venture. The

government officials deal with such matters as the:

procurements of exchange control under the Exchange Control

Act;13zinvestment approvals, under the Foreign Investment

Protection Act: 133 procurement ©of licences, under the

Licensing Act,134 procurement of entry permits

Trade 135
under the Immigration Act, guaranteeing, informally

the protection or reservation of the home market for
the established industry and the procurement of land
on which to build or construct the buildings and plants.
A look at the Rivatex Joint Venture Agreementiqﬁwill

clearly reveal in greater detail these matterse.
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IV, THE EXTENT AND USEZ OF PUSLIC CORPORATIONS IN KENYA:

In this section we will attempt an assessment
of the intensity of use of public corporations
in Kenya. Our main aim or concern will be to show
the contribution of the public corporations sector
to the overall economic development effort by the
government. The readiness with which public corpo-
rations are used by the state in Kenya can be dis-
cerned in two main ways. Firstly, by the number of
public corporétions established and used in the
economy, and secondly, by the contribuiion of these
public corporations to the national economy. Both these
methods indicate the attitude of the government towards
public corporations as instruments of or agencies

for national development.

In 1968, when answering a question in parliament,

a government minister said: *there are 403 statutory

boards and other bodies in the country, ranging from

as the ICDC to small

big state corporations such
134

commmittees such as factory committees”.
Nowrojee, writing on public corporations and coopera-
tives in Kenya and Tanzania in 1972, observed that

there were more than fifty (50) public corporations

operating in Kenya at that time. 138 The most recent

estimate of the number of publicC corporations opera-
tive in Kenva was given by the recent Review Committee

of Statutory Boards. The Committee observed that:

“"In terms of numbers, there are about sixty-~six

parastatals and country-wide co~operatives.
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This number does not include all govern-
ment companies, nor does it include all

subsidiary companies of parastatals.™ 139

The variation in the numbers c¢f public corporations
given in Kenya can be explained at two levels: one,

the ambigquity in the definition of public corporation
used. Because of the lack of a proper and precise
definition of a public corporation, there is confusion
as to which governmental institutions qualify to be
included in the classification of public corporations.
ITn this respect, it is interesting to note that included
among the public corporations in Kenya are Companies-
Cum—-Co-operatives; in no way associated with the
government, in terms of equity holding. The government
re creditor to some of these companies cum

is a me
140 pne reason given for classifying

cooperatives.
some of these institutions as public corporations was

that: n"these cooperatives are engaged in activities

in which the government has or should have a direct

interest" 141 The nature of the interest that the

government
e is left wondering whether the "interests" so loosely

n"has!" or "should" have, is not specified and
on
talked about are pecuniary, emotional cr even political!
The classification of public corporations in terms of
future interests makes them very fluid indeed! This is
made worse in the case of the Review Committee because,
the Committee proceeded to discuss matters pertaining

to the "parastatal sector" without any definitional
guidance as to what they were talking about. The
Review Committee discussed the "“parastatal sector" asg

if the sector is free of any controversy definitionally.
The lack of a clear definition of the "Yparastatal
sector" which results from this sort of an approach,
accounts for the confusion in identifying what public
corporations are and what roles they should play in
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Secondlys; there has been a preference by the govern-
ment for the use of the limited liability company to
the public corporation proper in Kenya. Government
companies abound in many areas of the economy where
the government has business interests. These companies
include for example: the Kenya National Trading Corpo-
'ration Ltd.; the Kenya Industrial Estate Ltd; the Kenya
Film Corporation Ltd; the Housing Finance Company of
Kenya Ltd; the Development Finance Company of Kenya
Ltd; and the ICDC Investment Company Ltd. These compa-
nies were incorporated under the Companies Act,142 rather
than being established as public corporations proper,
with their own constituent statutes. This trend of
establishing public corporations and private companies
side by side, causes confusion when it comes to classi-
fication of which institutions is which. These Govern-
ment Companies were excluded from the classification of
public corporations in Kenya, the government's financial

and holding interests notwithstanding.

Overall, it can be said that Kenya utilises a

sizeable number of public corporations in the fields
of agriculture, commerce, industry, tourism, housing,

construction, insurance, banking and the distributive

trades. The importance of these institutions to the

government Lies more in the contribution they make
To this we now turn.

to national development.
The Contribution of public corporations to the

national economy is a crucial one. 1In the 1974-1978

Develcpment Plan,the Government observed that:
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"the real significance of these institutions
(public corporations) is as policy instruments.
However, even in terms of output, they have
significance. Value added in 1964 to the para-~

statal sector rose from K.£.33.1 million in

1432

1972, an increase of about six times'".

The sixfold increase in the net parastatal product,
explains the rapid increase in the Gross Capital
Formation (G.C.F.) and the Gross Domestic Product
(GDP) in recent years. In the years 1964-1972, the
Gross Capital Formation rose from K£44.3 million

to K£110.2 million. 144 prom these figures the
share of the parastatal sector contribution to
national development was 28 per cent in 1972 as
compared to about 10 per cent in 1964. So far as
the Gross Domestic Product is concerned, the parastal
sector contributed about 16 per cent of the total
monetary value of K£554 million in 1972, Mr. Mbogua
estimated that the parastatal sector contributed

about 16 per cent to the Gross Domestic Product in
1976, with a value added of about 9 per cent. 145
These figures appear to be underestimates, considering
the increase in the activities of the parastatal
sector in the 1970s. It would seem, Mr. Mbugua's
figures are based on the 1972 statistics set out

sbove and not those of 1976. 146

The Public corporation sector in Kenya is smaller
than that of Tanzania. It was estimated that the pa-
rastatal sector contribution in Tanzania amounted to
about 18 per cent of the Total Monetary value of the
Gross Domestic Product in 1970. By 1972, this figure
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had increased to about 25 per cent of the total
Gross Domestic product. 147 This variation can be

explained in terms of the rationalisation of public

corporations in policy terms in Tanzania.

Public corporations are not only important
in terms of their contribution to the GDP. Public

corporations are also important in respect of the

employment opportunities they provide. It has been
estimated that public corporations in Kenya put

together employ as many peopég as the civil service, if
1

the teachers are excluded. In this way, their
contribution to the general welfare of the people of

Kenya is a crucial one. The place of public corpo-

rations in the national economy is not one to be

taken for granted therefore, because of the large

number of the people who depend on them for eking a

1ivelihood.



CHAPTER THREE

THE INDUSTRIAL AND COMMERCIAL DEVELOPMENT
CORPORATICN: A CASE STUDY:

Introduztion:

in this and the following Chapter, we shall take
a look at the Industrial and Commercial Development
Corporation, the ICDC, and how it relates to the prin-
ciples of the public corporation, which formed the
core of our subject matter in the previous chapters
of this thesis. The central issue in this section of
our thesis,will be  the impact of the form public corpow
rations take on the performance of their corporate
duties. In other words, in this and the next chapter,
we shall seek to assess the impact of the organisational

form of the ICDC on the performance of its functions or

duties.
form on

need to
other business organisations at the disposal of the

government, particularly the limited liability company

and the government department. In this way, we shalil
fzcilitate a comparison between the public corporaticn
form and the other organisational forms available or at
the disposal of the government. This chapter will mainly
concern itself with the internal organisational form

We will seek %o establish

To understand the influence of the organisational
the performance of public corporations, we will
make a brief study of the performance of the

or structure of the ICDC.
the internal organisational ielationships within the

1CcDe to test the managerial effliciency thesis, said to
be the cornerstone on which the concept nf the public
corporation is built. 1In Chapter four, we will deal

with the external controls and the autonomy theory as
it applies to the ICDC. In Chapter four, we will tiry
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to test the public accountability theory as a
function of the organisational or structural form.

IXI. THZ HISTCRY OF TH: IMDUSTRIAL AND CCMMERCIAL
DEVELOPMENT CORPORATICN — THE ICDC.

The Industrial Develcpment Act 149 establi-

shed the Industrial Development Corporation - thelIbicC,
the precursor of the Industrial and Commercial Develop-

ment Corporation, hereinafter called the ICDC, "as a

body corporate with perpetual succession and a common
with powers to hold land and sue and be sued in
150 Although the IDC was only incorpo-
it was not a new Conception. The Corpo-

seal,
its own name',

rated in 1954,
ration in its present form was established to take over

the assets of an existing body: the East African Indust-

rial Management Board - the EAIMB, 151 a body corporate

which had been established in 1944 but only incorporated

eight years later in 1952. The East African Industrial

Management Board was set up by the Cclonial Government
for the purpcse of economic and industrial reconstruction
in the Colony of Kenya, after the damage caused during

the Second World War. The East African Industrial Mana-

gement Board was established mainly to onsure a steady
supply of essential Commodities during and after the

=
wWar. 152

The new name, the Industrial and Commercial Develop-
ment Corporation was adopted in 1965, during the drafting
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of the policy paper: Sessicnal Paper No.10

on: African Socialism and its Application to Planning

in Kenva. The present statutory form of the corpora-

tion was however provided in 1967 by an amendment
to the provisions of the Industrial Davelopment Act.
The change of name from the Industrial Development
Corporation to the Industrial and Commercial Develop-
ment Corporation showed the concern of the new African
Government to develop Commerce and industry on the

153

same foobtinge.

The ICDCt!'s predecessors, the East African Industrisl
Management Board and the Industrial Development Corpo-
ration were set up by the Colonial Government to perform
functions which were of great importance to the white
settler community in Kenya and the British economy in

genera1.1‘54 The Industrial Development Corporation

for instance was set up for:

nthe purpose of facilitating the industrial

and econcmic development of Kenya by the
initiation, assistance or expansion or by

aiding in the initiation, assistance or
expansion of industrial or other under- o
takings or enterprises in Kenya or elsewhere",

in the exercise of these functions, the ICDC was
required under the statutory provision to have regard

to the desirability of:

w{a) Acting principally as an auxiliary finance
organisation and not as the sole source of
the provision of finance in respect of any
particular undertaking or enterprise;

w(b) Exercising its powers of affording financial
assistance, so far as possible and excepnt

LI )
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where the Minister for Finance otherwise
directs, by way of guarantee, loan or

jnvestment and not by way of grant or

subsidy" 156

wWhat do these functlons show about the nature of the
Industrial Development Corporation and the government
' that set it up or established it? The first observation
discernible from these statutory functions is that the
IDC was incorporated by the Colonial Government to
operate beyond the boundaries of the colony of Kenva
in facilitating industrial and economic development.
the IDC was not a national corporation

This means that,

as such, to serve national interests, but rather, it

was a corporation at the disposal of the whole British
Empire in its efforts to harness industrial and economic

development. The concern for industrial and economic

development for which the IDC was to become the main

instrument of implementation, was not limited to the

colony of Kenya alone. This concern was espoused through-

out the colonial empire. This is why the IDC was expected
to work in conjuction with other institutions from "Kenya
or elsewhere" in the fulfilment of its functions. The
other institutions or undertakings which were intimately
associated with the work of the IDC were the Colonial (now
the Commonwealth)} Development Corporation and the Overseas
Food Corporation. 157 The objectives, of these two British
Corporations, were basically an extension of the IDC's
objectives, oOr put differently, the IDC drew its inspi-~
ration and functions from the functions of these two

British Corporations, having been established just ahead

of the IDC. The functions for which the Colonial Develop-
ment Corporation and the Overseas Food Corporation had

been established were mainly the:

—  wipnvestigation, formulation and carrying

oult of projects for developing resources
of colonial territories with a view to the
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expansion of production therein of foodstuffs and
raw materials, or for the other agricultural,
industrial or trade development therein'. 158

The second observation discernible from the functions
of this corporation is that, the IDC was conceived as a
catalyst - type corporation, whose functions were auxi-
liary to other sources of finance. It is our submission,
‘that the other sources of finance for joint participation
with the IDC were expected to be mainly private in nature or

from private sources. Indeed the IDC was expected to be

a junior partner, to act “"principally as an auxiliary orga-
nisation and not as the sole source of the provision of
finance in respect of any undertaking or enterprise", The
IDC and later the ICDC have played an important role in
enhancing and proping the development of private property
ownership in Kenya. In the true spirit of catalyst insti-
tutions, the IDC and the ICDC allowed themselves to be

dominated by private property considerations. During

the colonial period, the IDC was used along side other
public corporations to bestow financial benefits to the

small white-settler community who dominated the state

organs in Kenya. In post-colonial Kenya, the ICDC isg

perhaps the single most important public corporation
responsible for the transfer of private property to Africans

under the Africanisation programme.

The third and last observation on the nature

and character of the IDC discernible from its statutory
functions is that, it was a "commercial" corporation
as opposed tc either service provision or production.
The IDC was established as a finance corporation with
profit-making as one of its foremost objectives, The
finances of the corporation were to be dishursed "by
way of guarantee, loan or l1nvestment anc not by way of

—_—



grant or subsidy™. This requirement had its origin

in the notion that the IDC was operating basically

as a limited liability company which had to declare

a profit at the end of each trading or financial year.
The close link between public corporations and the
1imited liability companies in their conception and
operative criteria was presumed. This was the subject
of a previous discussion (in Chapter two) and it suffices
here to say that, the introduction of Company law con-
siderations and criteria in the working of public corpo-
rations was because, the company law form was thought to
successful form capable of bringing together
of production in an efficient manner. 1In

be a highly
the factors

the case of
the company law form had been very closely

the IDC, the position was even more unique
because,
associated with its predecessor, the Fast African Indu-
strial Management Board. M:r-. Nowrojee has observed

on this public corporation company law connection that:

wThe board (EAIMB), was referred to in the
ordinance (1954) as the ' former company®

and the provisions of the ordinance

carry as much public corporation language

as that of the companies ordinance. The
*acquiring and taking over as a going concern?
of the *undertaking and business of the former
company' are phrases whose more usual habitat
js the Memorandum of Association. The objects
clauses of such memoranda are again recalledg
in the examination of the ordinance which sets
out the 'powers of the corporation' at the
usual length and in the paragraph form

of such clauses. Similarly, there was
statutory provision for the appointment

of alternate directors, not usually found
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in public corporation legislation.
Again, unusually provision was made for
the application of provisions of the

ccmpanies ordinance to the corporation® 159

The three characteristics of the IDC discussed above,
were inherited by the ICDC whan the latter was incor-
porated in 1967. These characteristics directly
affected in one way or another the structural orga-
nisation that the ICDC assumed. This structural
organisation, known to lawyers as the legal form, will

form the subject of our discussion in the next section.

THE INTERNAL ORGANISATIONAL STRUCTURE OF THE ICDC.

IIX.

From the foregoing pages, it will have been

noticed that the basic organisational structure taken

on by the ICDC was that of the limited liability
company, first employed by the East African Industrial
Management Board - the precursor cf the Industrial

Development Corporation. As in the Company law
form therefore, there are three hierarchies of
officials that perform the functions for which the

1CDC was established. This hierarchy of officials or
corporation organs are: the board of directors; the
management Committee and lastly the employees, who

comprise various grades and skills. The cfficient
management of the corporation requires the proper and
efficient co-ordination of these three cadres of officials
of the corporation. Now let us turn to a detailed discussion
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of these levels of corporate management.

(1) THE BOARD OF DIRECTORS

Before we discuss the ICDC Board of Directors,
we feel it would be prudent to discuss in general
terms the concept of the board of directors. We feel
this is an important step because, the general dis-
cussion of the Board of directors will give us an
opportunity to highlight on the underlying necessity
of having a board of directors within the structure
and management organisation of public corporations.

In the Company Law form, the invention of the
Board of directors was the result of the amorphorus

nature of the joint sctock company, by the late 18th

century.iﬁﬂ Because of the large numbers of share-—

holders investing in any one particular company, it
became impossible for the whole general body of the

shareholders to participate directly in the management

of their company. It became necessary therefore to elect
a few of the shareholders to manage the company on
behalf of the rest of the body of the shareholders. A

further complication was introduced in cempany manage-

ment when it was realised that the management of companies
required much more expertise than most ordinary share-

holders were capable of furnishing. This realisation
necessitated the recruitment of the "expert director"®

in the business{es) undertaken by the company when the

need arose. Companies started electing directors, particulariy

the managing director under service contracts, "because of



the knowledge he brought with him to the manage-
ment of the company". This development in corporate
management divorced the shareholder-"owner" of the
company from its management. This separation of
"ownership" of the company from its management

was bound to create conflicts between these two

organs of the company.

The Conflicts that erupted between the "ownership"
of the company and its management resulted in the dema-
cation of roles and functions between these two organs

of the company. But because of the important position

occupied by the management, the directors very soon

more powerful organ of the company. Directors

a board acquired the mandate of the company

"exercise all such powers of the company

requiregsgo be exercised by the company in the
Thus, apart from the declaration

became the
sitting as
by law to:
as are not

General Meeting".
of dividends; the consideration of the company accounts
?

balance sheet and reports of directors and auditors;

the election of auditors; the election and removal of dire-
ctors and the alteration of the Memorandum of Associa-
tion, Articles of Association and the Capital structure

of the company, all the other functions and powers of

company management were conferred upon the board of

162
directorse.

The adoption of the board of directors by the
public corporation form from the limited liability
company,carried with it the separation of property
"ownership'" from the management of the public corpo-
ration. Whereas the funding of public corporations,
at least the majority shareholding, ccmes from govern-—
ments, governments are not charged with the day-to=day

_management of public corporations. The management
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orations is left to autonomous boards
f the public corporations concerned. In

the day-~to-day management functions, the board of directors

like those of
wide spectrum
corporatiocns,
such, most of
its agents in
boards of dire
tutional share

limited liability companies, acquired a

of powers. Although in the case of public

there are no individual shareholders as

the shares being held by the government or
partnership with some other corporate businesses,
ctors are expected to be mindful of the insti-
holders in the discharge of their powers.

Almost invariably, the boards of directors of publi
corporations must be mindful of the interests of govern-

ments, which u
Higher up on t
allow the func
to the "public
ultimately the
general public
holders of the
corporations.
analogys:

"jin public
(as in the

up to the board of directors.

it however
are simila

sually hold the majority of the shares.
he ladder, boards of directors must not
tions of their corporations to run counter
interest", since it is the public who are
shareholders, being the tax payers. The
can in a loose sense be called the share-
corporate businesses managed by public

As Professor Hanson has observed by

corporations, there is a similar

limited liability company) hierarchy
Immediately above

, comes the Minister, whose functions

r to those of a shareholders meeting

only to the extent that he appoints, dismisses

and critic
business ©

ises.the members of the board. The
f the sharcholders' meeting, to the

extent that there is an analogy for it in

public cor

porations, is discharged by the legis-

lature, whose mambers have been frequently, if

loosely, d

escribed as the representatives of the
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shareholders. The shareholders themselves

are the electorate" 163

A Conflict between th public corporation through its
board of directors on one hand and the government on
the other, could be as fatal to the becard of directors
of the corporation as a clash of interests between

the shareholders of a company and its board of directors.

It is interesting to note in this respect, how the

common law rules and principles developed for the 1li-
mited liability company in so far as their functions,
powers and liabilities are concerned, are applied or
adopted to public corporations with little qualification.
In the words of Professor Gower, "the general common law
of corporations, will govern them {public corporations)
except in so far as this is expressly or impliedly modi-
fied, and that many of the judge - made principles of

the company law will be equally applicable to this more

recent growth". 364 '

From the limited liability company experience, there

are two types of boards of directors. The first is the

policy-oriented type of board of directors. The second

type of board of directors is the functional -~ type

board of directors. 165 In the policv-oriented board

of directors the individual directors have no specific
duty assignments. In this type of board of directors,
responsibilities are collective. The functional divi-
sion of labour in this type of board organisation

begins at the leveél of the managerial official. The
day-to-day administrative decisions within the broad
framework of directoral policy are delegated by the board
of directorsfo the management Committee, entirely compo-
sed of employees of the corporation.156 The role of the
board of directors in this organisational framework be-

el et N 0]



"the important area of sub-policy and
decision-making, midway between the
overall action of the (line minister)
and the point where the administrator
takes up. It is in this area that the
representative and resourceful board of
directcrs must occupy, if government

corporations are to operate with efficiency

and accountability" 167

In this set up, the functions of the board of directors
become : 1. the formulation of sub-policies;
2. the checking of internal budgetary programmes;
3. studying and recommending on the organi-
sational questions of the public Corporation;
4, making strategic executive appointments to
the corporation; controlling financial methods
and reporting on them to the minister and
lastly, conducting public relations for the

corporation.

On the other hand, the functional-type board of directors
represents the highest authority of the public corpora-
tion and at the same time, the individual directors are
assigned duties as heads of the various departments
Two important exponents of this

168

of the corpcration.
the Hoover Commission and

structural set-up:
A “ .
Mr. Appleby 169 argued that: 'since the line minister,

secretary and the managing director of the corporation
an important trio in the management of corporation,
the minister and his secretary should be charged with

the formulation of policy; the managing director (in

so far as his chiefs are diligent in the practice of

his
are

delegation) will be given a free hand in executing the

policy"-i7o In this organisational set-up, the board

oF directors is purely of an advisory nature, and can
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be by-passed by the managing director on certain

issues. The board of directors in this organisation-—

al set—up is responsible to the managing director and

not vice-versa. The board is merely charged with

the responsibility of helping the managing director
in executing policy which has been formulated by the

line minister and his secretary.

As will be seen shortly, the ICDC utilises the
policy-oriented type of bocard of directors. This is

also the type of board used in most other public

corporations in Kenya. This board structure is said

to be the better of the two types, particularly in
the conditions of the third world countries. The

reasons for preferring the policy oriented board of

directors include:

the need for a strong supervisory board,
apart from the minister and his permanent
two government officials charged

1.

secretary,
with the responsibility of formulating policies

for public corporation. The need for a strong
supervisory board arises because of the in-
experience and lack of diversity on the part
of corporate executives in the third world

countries;

the policy-—oriented board of directors is
removed from the day-to-day management of the
corporation and therefore, the members of the
board are in a better position to appraise the
performance of the management staff;

jn the functional-type o©of bosard of directors
where policy formulation and implementation
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are jointly undertaken, inter-personal
differences at the level of directors can
easily be generated and this often leads to

the young and inexperienced directors or managers
ignoring one role in favour of the other; or to
ignore the implementation of policies originna-
ting from their adversaries within the board. 171

4., Lastly, in situations where members of the board
of directors are not appocinted purely on merit,

but rather for political reasons, 172 the

separation of policy formuldtion and implementation
gives the corporation the opportunity to appoint
experts at the management level to run efficient-
ly the day-to-day affairs of the corporation.

Under s.4(i) of the ICDC Act, the Minister for
the time being responsibie for Commerce and Industry (this
ministry has been split into twe ministries of Cummerce
and industry respectively and the Act has not been amend-
ed yet to reflect this change in the ministers responsible
for the corporation), has the power to appoint a chairman

and not less than five, ncr more than nine other directors

i form the board of ICDC, This section stipulates that:

#“The Corporation shall consist of a

chairman and not less than five nor more

than nine other directors, all of whom

shall be appointed by the Minister

from among persons appearing to him

to have had experience and show capa-

bility in industry, trade and administration."
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A look at the ICDC Annual Reports and Accounts reveals
that the board of directors has always operated at

full strength since independence. Ideally, the members
of the ICDC Board of Directors are supposed to come

from persons with wide experience and expertise in either
"industry trade or administration™. This is not always
the case! In any case, the Minister has the discretion

to appoint to the board, people "appearing to him to have",
and not necessarily people who have the experience and
capacity to manage industry, trade or administration.

This discretion is in addition to the fact that most
appointments to public corporations in Kenya, particular-
ly the positicn of chairman, are politically motivated.

The 1963 Board of Directors of the ICDC consisted

of:

Mr. Kiragori as the Chairmani

the Permanent Secretary to the Ministry of Commerce

and Industry; or his appointee as the vice-chairmang

Mr. J.B. Wanjei as the Executive Director. The other
members of the board of directors were:

Mr. FoJ. Addly;

Mr. Charles Rubia, (now Minister of Urban Development and

Housing.... and one time Mayor of
the City of Rairobi);

Mr. Sheikh HM.A. Almoody; Hon. Kato-Bala, M.P.;
Hon. Gachago, M.P.;5enator G.M. Kalya and
Mr. W. Rodgerse. 173 By 1976 the Board of Directors of

the ICDC consisted of:

Mr. Kiragori as Chailrmanj;

the Permananent Secretary in the Ministry of Commerce

——

and Industry or his nominee as the vice-chairman;



Mr. Matu Wamae as Executive Director;
Mr. F.J. Addly; Mr. Ernest Vasey KBE, C.M.G3

Hon. !t'd'.A.D. AYOki; M.P.
Mr. Godfrey VW. Karuri; Dr. J.K.N. Ngeno and
174
Mr. D.M. Kayanda as members. In 1979 the

board of directors of the corporation was substantially

reconstituted to comprise of:

Mr. Kiragori as Chairman;
the Fermanent Secretary of the Ministry of Commerce

and Industry Mr. Kabetu, as the Vice~Chairman;

Mr. P.M. Waweru as Executive Director;

Mr. S.N. Okova, M.P. (then);
Mr. I.We. Njugunaj
Mr. E.N. Wainainaj

Mr. G.W. Karurij;

Mr. W.A.D. Ayoki and Mr. D.M. Kayanda. 175

Although the ICDC Act does not exhaustively stipu-

late the duties of the Board of directors, apart from the

duties to: determine the allowances to be paid and to

pay the chairman, directors and any other persons
employed about the affairs of the corporation; 176

the appointment of the General Manager and such managers,
accountants, secretaries, managing agents and such other
servants or agents of the corporation as is necessary for
the proper discharge of corporate functions; 177 cause

to be kept proper books of accounts and such other reccords
as are necessary to give a true picture of the state of
the corporations® affairs; making the books of accounts

and other books of record, avajlable to the Minister

and lastly, the preparation of a statement of accounts

4n such a form that can be submiited to the Minister,
who in turn submits it to the Matiosncl Assembly within
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six months of receiving it, public corporation

practice sets the board of directors as the most
important organ of the corporation in the management
of its corporate affairs. This practice is in 1line
with the law developed for the limited liability

company-

The Board of Directors of the ICDC is not
limited in functions to the financial controls of

corporate management as it might be discerned from the

Act and enumerated above. 0Of the contrary, the ICDC

Board of Directors is the governing Council of the
Corporation on all management matters. As a matter of
Corporation practice, the board of directors is empowered

to do anything within the statutory powers of the Corpo-
ration which is not the direct responsibility of the

Minister or Parliament, so long as the act undertaken

js for the bona fide benefit or interest of the COrpo-
17% Most of the activities of the Corporation

ration.
are delimited to the statutory provided powers. These

powers include the declaration of profits on an annual
basis and the establishment of subsidiaries for the

proper management of the specialised functions of the

corporation. These powers are drawn from the company

law analogVe

But what is the real scope of the directors!

duties to public corporations? This question can be

answered at two levels. At the first level, this is

done by utilising the Company law analogy and the

second, by looking at public corporations as public insti-
tutions periocrming public services, and therefore
demanding that officers entrusted withk tre management

of these public services must be required to be conscie-—
htious of the public needs of the government. We shall

now discuss in turn these approaches,
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The legal position of the public corporation
director has long been influenced by considerations
of the private company. This has been in response
to the so called Company law analogy which we have
alluded to above. As Professor Hanson rightly co-
mmented, public cerporations utilise the collective
management technique - being placed in the board of
directors. The choice of the board of directors as
the instrument of management was mainly because
the Company law form had employed this technique and
found it suitable. +30  with the inheritance of the
Company law management technique, public corporations
also inherited the uncertanities in the law that apply
to the Company law form. The legal position of the
ector is not as clear as it should be,

Company dir

taking the frequency of use into consideration. Some

writers view the company director as a trustee of the
Company, who must perform the general duties of a:
trustee aleng side any functions that may be specifi—
orily mentioned in the instrument of

cally or statut
1 on the other hand, certain other

1
his appointment.
ources view the company director as an agent of

t observe the statutory duties

legal s

the company, who mus
of an a<;.]ent:..'E"'2 This is the view which is preferred

by most legal writers. The dilemma of these legal
comparisons notwithstanding, it can be observed that
directors of companies and public corporations alike,
comprise thz top management cf their institutions, and
are in respect of their management decisions accountable
for the activities and other undertakings of these
institutions. This ijs even more true for the public

corporation which is essentially a public institution
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and the directors are appointed by the politically
accountable Minister to manage the corporation for
the "public interest'". It is for this reason that
the public corporation director must be looked at

from the "“public officer" point of view. To this

we now turn.

Although there is overwhelming evidence to regard
public corporations formed to carry out public functions
as legal persons distinct from the government unless
parliament has by express provision given it the
character of the servant or agent of the government, 188
and that therefore their employees, servants and agents
are government servants - civil servants, we think that
it is correct to state that public corporations are

public instruments and that their employees, servants and

agents are rpublic officers" of one form or another. 184

This is mainly because of the public nature of the equity
shareholding 1in public corporativns-wiiich 1s ultimately
held by the general public who constitute the electorate

and the taxpayers. 85 Because of the public nature

of the public corporation, its duties, functions and
relations to the public, it becomes necessary that other
criteria, other than the purely private enterprise ones,
which regulate the company law form be considered. It
is for this reason that the Company law standards and
duty expectations from a direct?r are inadequate in the
public corporation.?etting: It is not therefore true
to say that in the public corporation duty situation,
directors are only expected to carry out the standardor
skill ard diligence expected from their counterparts

186
in the company law setting.
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Directors of public corporations are by
appointment expected to be diligent members of society,
people who have proven capabilities and have the requisi-
te experience in "industry, commerce and administration".
This requirement implies an objective assessment of the
individual director's performance, knowledge of his
duties and experience in contradistinction to the company
law position. This in turn suggests that if an indi-
'vidual director does not exhibit the required knowledge,
performance oOr experience in the management of the
corporation, he could be vetted out of the management
of the corporation without the corporation or the
appointing agency incurring any liability. Negligence
on the part of the board of directors as a collective
unit, or even the individual director, where he has
personal responsibilities delegated to him, could be

actionable. Under s.17 of the ICDC Act, "no director or

officer of the corporation shall be personally liable for
any act or thing done, or ommitted to be done by him as
such in good faith or without negligence in the course

of the operations of the Corporation", Although the

Act protects the honest and diligent director or officer
of the corporation from any personal 11ab111ty, it is
foreseable from the wording of this provision for a
director or any officer of the ICDC to be held liable

for acts which are done in bad faith or in situations
where there i3z proven negligence. Although no case

of this nature is known to us, nor to the Assistant

Corporation Secretary of the Icbc, 187 it is possible

for such prosecution to be sustained in law. It is

our submission that such cases are rare to find, because
the more likely course of action tc be taken by the
Government against dishonest Oor negligent directors is
to retire them quietly so that the Government is saved

a face for having appointed incompetent and dishonest
pérsons to manage important Government businesses.



In the discharge of their functions, public
corporations through their boards of directors, like
all other public institutions must be guided by
principles of a general administrative nature. These
principles jnclude such matters as: irtra vires tran-

sactions; the exercise of good faith in their day-to
day operations; the observation of the natural justice

rules: no bias on the part of the decision maker and

notice and an opportunity to be heard by any party
affected by the corporations' deliberations.

As public institutions, public corporations have
y only to handle matters which are intra vires

capacit
the corporation and are expressly or necessarily

implied by their constituent statutes. This princi-
ple was the subject of discussion in chapter one,on the
Legal Attributes of Public Corporations. It suffices

here to restate that under English Common Law, a

corporate person established by statutory provision
t not exceed the powers expressly or impliedly granted
by the jnstrument of incorporation. To do this

mus
to it
would

tions of exercls
the corporation, and such purpecrted exercise of
powers and functions would be null and void.189 The
requirement that only intra vires powers of the corpo-
ration should be exercised, does not eonly relate to

of the corporation. Procedure

expose the directors and th2 ccrperation to accusa
ing their powers and functions ultra

vires
A ————————

the substantive powers

must also be given its due place in thke workings of

public corporations. With reference to public corpora
tions, such matters as the realisation of a quorum at
rd and committee meetings and the conduct of such

boa
meetings according to the laid down rules are important



If the laid down procedure is not followed, any
resolutions passed as a result of the improperly
constituted meeting can be challenged for being ultra
vires the corporation. The legal effect of the -
ultra vires doctrine is that, an act beyond the powers
of a corporate authority is not binding on it and there-
fore the perpetrator of such an act would be Personally
liable for any liability arising from it. This doctrine
has serious boomerang effects on innocent third parties
who may find themselves without a remedy in the event
that the corporation is the author of the ultrga vires
Such absurd effect was experienced in the case

act.
of Re Jon Beauforte (London) Ltd. 189A

The exercise of corporate powers must also be

in good faith. Although the term good faith is a most

over used term, there is no definite or hard and fast

meaning attached to it. This term is normally used to

mean: honestly, not for corrupt or improper purposes
and that the powers must be exercised for ends which

the powers were designed to attain. The public aathority

exercising the particular power must act reasonably,

without introducing extraneous matters into the issue

under consideration. 190 Public Policy Considerations

must normally be given due weight.
purported to perform their functions in disregard of these

principles, their actions would be liable to challenge
on grounds of bad faith,on the part of the servants or
officers who are charged with the management of these

" An illustration of this Principle can

If public Corporations

corporations.
be furnished by the case of Nairobi Citv Council v. Wadhwa. 121

the purported allocation of market stalls

In this case,
in Nairobis City Market was challenged as discriminatory

and therefore void, because "race" was not a relevant

consideration in the assessment of ones ability to manage
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a market stall!

More importantly, public corporations as pu-—
blic institutions must observe the twin Principles
of natural justice: that no man shall be judge in
his own cause and that a person affected individually
must have notice of the case against him or affecting
his interest, and an- opportunity to ke heard in his
defence or to present his objections. Although the
question as to whether or not the public corporation
was acting as a "judicial" or "administrative" agency
would arise before disposing off the matter, legal
thinking tends towards the conclusion that: "a puyblic
body acts quasi-judicially when entrusted with the
decision of questions in dispute of two partiegw, 192
This means therefore that public corporations ang their
directors must always bear in mind the safeguarding of
third party interests in their day-to-day operations.
These principles should be observed in such day-to-day
exercise of corporate power in matters such as, the
allocation of credit facilities to different applicants,
the allocation of businesses and finally the exercise of
corporate power in the event that, a businessman or 3
business enterprise has failed to meet its finangia]
commitments to the corporation in terms of loan repayments.
The non-observation of these principles on which the admin-
stration of natural justice is hinged, would expase the

corporation to accusations of unconsciounable behaviour
and liable to administrative law remedies. 193

The activities and the attitude of the ICDC Board
of Directors bears witness of the public nature of their
duties to the Government and the public ip general. An
official of the corporation told us that the 1CcDC directors
are usually quite interested in the activities and funct-

icns of the corporatlon. - She said, it is on very rare
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occassions indeed that the individual members of the
board miss board meetings without the excuse or apolo-
gy, which meetings are held once in a month. The
official does not remember a single occassion when a

board meeting was postponed or cancelled for lack of

a quorum, which is set at any five members of the board

including the Chairman.
can observe that the directors of the ICDT are more

Hcommitted! to their duties as directors than their counter-
parts in the company law setting. Apart from the "public
we have attempted to ascribe to these

4 .
19 From this exposition, we

duty calling", which
officials, another explanation could be furnished by the

importance these officials, . Sue moto, attach to their
As we have had occassion to mention,

appointments.
appointments to boards of directors oifi public corporations

are one of the ways in which the Government expresses its

political patronage to supporters or seeks to rehabilita-

te former political foes. Neglecting corporate duties

aften such an appeintment has been made in your favour
could be interpreted &s ingratitude to the Government

which made the appointment. Another possible reason for

the apparent wCommitment" to duty by the directors of

public corporations is the important role public corpora-
tions perform in national development. The Review Commi-
ttee of Statutory Boards, citing the economic importance
public corporations perform in national development, re-
commended that corporation directors and their managers
should be prepared to accept corporate and individual

1iability for the conduct of the affairs of our public

corporationss The Committee stated:

wrt must be made clear to the boards that,
they and their members are required to accept

corporate and individual reiggnsibility for the

conduct of their affairs".

ance of Corporate and individua? liability

The accept
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on the part of public corporation diractors and
managers must necessarily entail the acceptance of
wider responsibilities and diligence than hitherto
known to their Company law counterparts. We expect
thereforec that with the Governments acceptance of
the Review Committee's recommendations, directors
and managers conduct of corporate business in Kenya
will be subject to more surveilence than before.
Public and Criminal law sanctions should be used more
often to reduce the incidencesof: prolonged ineffi-
ciencys financial mismanagement; waste and malpractices,
resisting public accountabilitys; nepotism and the
personalisation of office in public corporations"

alluded to by the Review Committee.

196

(2. ) THE MANAGEMENT COMMITTEE

e Board of Directors of the ICDC is of the
the main task of this board

Th
policy—oriented type,
being the interpretation of corpqrate policy and the

implementation of the corporations programmes. The

functions that the board of directors implements
include the statutorily provided functions and any other

that the Government through the line minister may from

time to time bring to the attention of the corporation.

The day-
corporation is left to the management of the corporation.

The management committee of the JICDC is headed by the
Executive Director who also sits on the board of directors
of the corporation. The Executive Director is the
Chief-executive or officer of the corporation and unlike

to—day administration and management of the
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other members of the board of directors, he is

a full time ofiicial of the corporation. The Executive
Director is accounrntable to the Board of Directors and

the Minister, for both his actions and those of his
subordinates in the corporaticn. The Executive Director
in the performance of his duties to the corporation
provides the necessary link between the Minister and the
- Board of Directors on cne hand and the management Commi-
ttee and the employees of the corporation on the other

hand.

To facilitate the efficient administration and
management of fhe ICDC, the employees and servants of
the corporation are divided into various departments
and sections, each specialising in special duties.

An official of the corporation told us the ICDC as at
January 1978, was made up of five dﬁggrtments, each
supervised by a departmental head. These depart-

ments wvere:

1. The Administration Department;

2. The Loans (Investments) Departments;
3. The Finance Department;

4. The Projects Department and

S. The Management Services Department.

Chart Nec.1 on the next page shows this crganisational
structure and the functions each departwment performs.

The official also pointed out that the doard of directors
of the corporation reviews the functions of each depart-
ment after every five years to bring it in line with the
functions arnd expectations of the corporation. This is
mainly to strengthen the impact ©f the corporation to
Public needs. The Management Committee is the repository

ol W
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of corporate power within the corporation and a

look at the activities of each department will indicate
the important role that this sub-stratum of corporate
management performs. The importance of the management
committee lies in the fact that it comprises the pro-
fessional cadre of the corporation whose expert know-
ledge is crucial for the proper interpretation and
implementation of the corporate functions assignec to the
Icpc.

Within the policy-oriented type of board of directors,
the degree of autonomy exercised by the corporation will
normally depend cn the quality of the management committee.
This is precisely because the management committee unlike
the board of directors is a full time organ of the Corpo-
and their day-to-day management of corporate

ration,
affairs, they are expected to make continous decisions
affecting the status and functions of the corporatione.

Although the management committees of public corporations
must always act rationally and in the best interests of
their corporations, in other words, they must act free

of the influence of the minister or the government in

the day-to-~day matters affecting the corporation, it is
important for the committees to bear in mind that their
enterprises act as agents of governments in their desire
for national economic development. The overall policies
of the government must therefcre be given effect in their

decisions. The management commlittees in the exercise

of their autonomy and expertise, must therefore bear in
mind their public duties to governments and the public
in general. 198  yithin the ICDC, the management committee
is constrained or influenced in the performance of its
management duties by several factors. These factors
inclucde: the pclitical orientation of the government

or put another way, by the policies which the politically

accountable minister and the board of directors may set;
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the relevance of the services the corporation

renders to the public and the funds put at the dis-—
posal of the corporation by the central government.
wWwithin the limitations imposed by these constraints,
the management committee is expected to create optimum

conditions for goal attainment by the corporation. A
discussion of the quality of the ICDC Management Committee
199 indicated

with an official of the corporation,
that the management committee of the corporation has

been facilitated to do a good job. The official referred

to the almost astronomical expansion of ICDC's activities
since 1967 to the present day. This expansion of the
activities cf ICDC the official said, could only be
explained by the hard work and the good management capa-
bilities of the management committee of the corporation. 200

(3.) THE EMPLOYEES

The Xast in the staff hierarchy of the ICDC are the employ
of the corporation. This category of officials is made
up of a wide variety of professionals, skilled and
unskilled workers. The employees of the corporation
range from economists, accountants, lawyers, adminstrators,
agriculturalists, clerical staff, technicians to manual
labourers. The role of this group of officials of the
corporation is to implement at different levels and stages,
the policies and functions of the corporations under
the supervision of the management committee. These are

the people who do the actual work, or put differently,
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these are the people to translate the policies and
statutory functions of the corporation into the

ultimate goods and services in readiness for consumpt-

ion and use by the general public. The terms and
conditions of service of this cadre of corporate officials,
like those of the management committee are formulated

by the board of directors of the corporation.

Although the employees of the corporation form

the single most important group in the organisation, in
terms of numbers and functions, they do not have any
direct role in the policy formulation in the corpora-
tion, nor in its management. At the policy formulation
in the corporation, nor in its management. At the policy
formulation level, there is no direct employee - partici-
pation or representation on the board of directors of the
corporation. The employees of the corporation have no
better chance to voice their opinions and views on the

policies of the corporation than any other citizen in
this country. The ICDC Act does not provide for employee
participation in policy formulation; nor is there a
director specifically appointed to represent employee
interests on the board of directors. When we asked an
official of the corporation whether the views and intere-
sts of the ordinary employees are sufficiently protected

and defended by the board of directors, she said:

"The employees of this corporation are not

a special group of people who should be
especially represented on the board of
directors. The employees of this corporation
are just ordinary citizens of this country
who happen to be working for the corporation.
Like any cther ordinary citizen, the employees
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of this corporation have the opportunity

of questioning the policies of this corpo-
ration through parliamentary representation
or through the normal channels particularly

the public media". 291

On discussing this issue further we were told that there
"is a suggestion box within the ICDC Building which emplo-
yees can use to suggest anything they feel would be for
the better management of the corporation.

The concept of workers participation in policy
formulation is still a far cry, not only for the ICDC
but most other worker's organisations in Kenya. Most
of the enterprises in Kenya are managed from above
and the employees, particularly, those in the lower
cadres, are merely expected to respond to the directives
given to them by the management staff or the board of
directors without question. The question or issue of
worker?'s participation is even more far fetched o far
as policy formulation is concerned. Im the ICDC, like
many other business organisations in Kenya, both public
and private, issues of policy formulation are the ex-
clusive preserve of the board of directors in consulta-~

tion with the government ministry under whose portifolio

the corporation falls.

Representation of employee interests at the board
level is made even more difficult by the fact that the
ICDC utilises the policy —oriented board of directors.
The use of this type of board, makes it impossible for
the individual members of the board to specialise in
specific interests. The reasons for adapting this type
of board of directors have already been discussed.
Allowing only one director on a policy.hased-board of
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directors to represent the special interests of

the employees or workers would be the source of con—
flict on the board, leave alone, the fact that the law
conceives that the duties of a directecr are owed "to
the corporation as a whole" and not to any special
group within the corporation. It would therefore

be improper within this legal framework for directors
of the corporation to act solely in the interests o<¢ a
particular member or members of the corporation. 202
The ICDC organisational structure as it exists today
excludes employees from directly influencing the ICDC

policies. Employees of the corporation can only express

their views as to the desirability of any particular
policy through the suggestion box, Parliamentary represent-—
ation and the mass media. In its day-to-day deliberatiOns'
the board of directors considers among other interests,
those of its employees. Directors are by law required

to consider the interests of employees where: it would

be also for the benefit of the corporation and the gene—~

ral public to do so. An act which seeks to bestow an

interest on the employees only in disregard of the gene-—
ral interests of the corporation or the general public,

opens the management to accusations of perpetrating an

203
unlawful act.

At the management level, employee representation
is no better. The employees of the corporation perform
their duties in conformity with the directives of the
management committee. In any caze, since the duty of
the management committee is restrictive, that of pclicy
interpretaticn and implementation, there is very little
ground for manoeuvre to allow for employee participation.
Either an employee is conversant with his duties to the

corporation or he is not. Conflicts between the manage-
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ment team and the employees are usually resolved

by reference to the established personnel regula-

tions and procedure formulated by the board of directors.
The Personnel Regulations and Procedure are akin to the

Governments cocde of Regulations which guides the opera-
tions of Civil Servants. An official of the corporation
told us that she was not aware of any industrial dispute(s)
involving the corpeoration and any employee(s) that has
(have) gone to the Industrial Court. The Corporation was
proud of the good industrial relations existing between
itself and the employees. The official also alleged that
the corporation was one of the best paying public insti-
tutions in this country and so its employees would not

complain about poor working conditions. 204

THE FoRM AND ITS IMPLICATIONS TO CORPCRATE

IV.
PERFORMANCE

vhat are the implications of the public corporation

form on the performance of its corporate duties and

functions? Writers on this subject have disagreed
as to the actual impact of the organisational form on
the performance of public corporations. 1In 1954, 3

United Nations Conference on Public corporations un-

equivocally concluded that:

v"the single most critical control point is the
law, decree or other basic authority providing
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for the creation of public corporations.
This is likely to determine in large

measure all other organisational re-

lationships."” 205

In 1972 Professor James and Ligunya pointed out that
some of the structural differences within public
corporations in Tanzania were because of the defficiencies
in law. 200 They recommended that: "a ministry of Govern-
ment Enterprises" as the central instituticn to oversee

the performance of public corporations should be esta-
blished. So far as these two studies of public corpora-—
tions are concerned, the form public corporations assumed
and their immediate control relationships with other

Government institutions were crucial for their proper

functioninge.

Oon the other hand, there are those who think
that the organisational form is not as important to the

working of public corporations as the case has been

put above. In his study of the Ghanaian public corpora-
tions, Pozen came to the conclusion that the adoption
by Ghana of the public corporation form posited by the

British theory, was not crucial to the way the Ghanaian
performed gheir corporate duties. 207

public corporations

Professor Hanson 08also observed that the organisational

form, in sO far as its impact can be isolated from the
other factors, has little impact if at all, on the per-—
formance by public corporations of their corporate
functionse. Professor Hanson said:
"practically every known type of public
enterprise is to be found working well in some
circumstances and badly in others, and it jis

extremely difficult to say to what extent the
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performance of a particular enterprise

has been affected by the form that the
political authorities have given 1it, as

to isolate this factor from all the others

is usually impossible. Even if one confines
one's attention to tha well established

public enterprises in the developec countries,
it is not easy to judge the relative merits

of alternative forms or organisations. It is
more difficult, if ones range of vision includes
newly established public corporations in under-

developed countries."

The same conclusion as that set above by Professor Hanson
was arrived at in 1965 by the United Nations®' sponsoreqd
The Oraanisation and Aéministiration of
The delegates agreed that:

conference ons
Public Enterprises.

withe alleged decisive influence of the law
regulating public enterprises has proved
{1lusionary and that there is indeed no
discoverable correlation between the legal
rights and the obligations of a public

corporation and the quality of the performance
which it achieves." 120

vriters who insist that the form public corporations
take, plays a decisive role in the performance of their
corporate fpnctiopsg seem to make a false start! FPublic
corporaticns are established by the state to fulfil
designated roles in the national economy. It is difficult
therefore to see how the form they take can determine
the quality of thelr own corporate performance. What
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seems important in the performance of these corporate
functions is how the state is able to co-ordinate

the efforts of these public corporations within the
national context, in the light of the overall objectives
of the economy, of which public corporations are but

a small part. A €entral planning machinery and the
formulation of a long term strategy in which public
corporations are part is the only way to ensure the
successful contribution by public corporations to the
development our national economy. And this is a poli-
tical question! The form the ICDC takes, the internal
organisational structure we have discussed above, does
not have any direct bearing on the quality of performa-

nce of the corporation.

To our mind, it is the political and economic
factors prevailing in the country that will determine
the output of public corporations in Kenya. It is
impossible for an institution, however ingenious its
form, to successfully operate in an uncongenial poli-
tical and economic environment. It is the political

arm of the government that sets the goals and criteria
for assessing whether the functions for which the cCorpo-
ration was formed are being achieved. The functions of
public corporations will therefore necessarily tally
with the economic and political goals of the class or
classes controlling the state. So long as these poli-
tical and economic goals are set up by the dominant
classes in the particular society or country, it seems
to us that it will® make very little difference, if

any, whether government enterprises are operated as
public corporations proper or as limited liability
companies or will indeed as mere government departments.
It will make little difference in our situation, whether
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the enterprises managed by the ICDC were operated
under a completely different organisational form: the
limited liability company, without the public account-
ability safeguards or indeed under a government depart-
ment with the usual bureaucratic red tapeism. It

is worthy of note that there is evidence of: "prolonged
financial mismanagement, waste and
personalisation of office, corruption

inefficiency,
malpractices,
and nepotism and resisting of public accountability

in many public corporations in Kenya" 211 These
are the same evils that have been levelled against
212

the country's civil service.

In the light of what we have said above, emphasis
should be shifted from issues of organisatiocnal form

to a debate of the political and economic implica-

tions of our policies. A central planning and co-

ordinating machinery for the implementation of properly
formulated long term political and economic strategies
should be facilitated, if public corperations have to
play a more positive role in our national economy. Be-
cause of this finding, we doubt the effect of the propo-

sed reforms or changes suggested by the Review Committee

Statutory Boards on the improvement of %the Performance

public corporations in Kenya. The establishment
a Parastatal's Advisory Committee;?3 tne strengthening

the Inspectorate of Statutory Boards; 214 the creation

of
of
of
of

of
office and Minister of Finance to monitor all Govern-
ment investments in parastatals, 215

5 and the proposed

16
-will not solve the

an Investment Division in the Vice-President's

n"State Corporations Act™®

problems facing and plégdéing pdﬁiic co
r 3
. ) Porations in



CHAPTER FOUR

L ~ND FURLIC ACCCUNTASTILITY

EXTERNAL CTONTRO
IN THZ INDUSTRIAL AND CCHMMERCIAL DEVELCEMENT

CCRPORATION = THE I.C.D.C.

I. Introduztion:

The gquid oro guo for the managerial autonomy
exercised by management committees of public corpora-
tions is public accountability. Management Committees
of public Corporations under their executives, administer
the day-to-day affairs of public corporations. In their
day—-to-day management of corporate affairs, the manage-
ment committees are not given an unlimited hand in the

administration and formulation of policies applicable to
The management committees are

the public corporations.
expected to exercise the day-to-day management of public

corporations in conformity with the general directives

and policies formulated by the mainly politically account-
able ministers of the government responsible for the port-
ijfolios under which the public corporations concerned
fall. In other words, management- committees of public
corporations must lend themselves accountable to the
boards of directors of public corporations and through

the board of directors to the minister under whom they
fall. Implicitly built into this organisational form or
structure of public corporations therefore, is a mecha-
nism which ensures that public corporations lend them—
selves to public accountability. In this Chapter, we
shall attempt to study the principle of public accountabi-
1ity as it relates to the ICDC. This principle of public
accountability is the twin principle to the managerial
autonomy cencept .which we studied in chapter three (3).
The two principles put together, form the cornerstone

on which the public corporation as g Concept is modelled



- 122 -

The principle of public accountability guards
against public corporations lending themselves too easily toc
the flexibility in operations of the limited lia-
bility company. The extent of the limited liability
company flexibility was described by Professor

Hanson when he said:

“In the limited liability Company form,

the base of the hierarchy is the management
team, consisting of a number of officials
with specific responsibilities under the
leadership of the Managing Pirector. This
management team has the mandate of dgz:;_

anything within the constitution of the

company which is for the bona fide benefit
’-l'
of the Company®. 2ltour emphasis)

The almost absolute managerial autonomy which the
l1imited liability company_enjoys unguarded, can be
detrimental to the "public interest" which public
corporations are necessarily a product of. To
reduce the dangers of using public corporations for
private and individual interests or benefit by mana-
teams, enabling or constituent statutes - and

gement
case, the ICDC Act, set up some control organs

in our
within the organisational structure of public corpora

tions, whose é}m';s the f?cilitation of public account-
ability for all the corporate functioms undertaken by

the public corporations. Although some of these organs

of control have some resemblance fo those used by the
limited liability company form, the former are far more
efficient. Commenting generally on the contreols available
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against the management teams of public corporations
and limited liability companies, Professor Hanson

has observed that:

“In a public enterprise, there is a similar
hierarchy up to the board level as in the

limited liability company form. Immediately

above it, however, comes the minister whose
functions are similar to those of the shareholders?
meeting only to the extent that he appoints,
dismisses and criticises the members of the board.
Quite apart from the fact that the minister can do
these things far more effectively than an amorphous
assembly of shareholders, he differs from the latter
in that he is more or less continously concerned
with policy formulation, being able to give orders
to the board in respect of general and specific
policies at any time he thinks fit. The business
of the shareholders’ meeting to the extent that
there is an analogy for it in public enterprise
is discharged by the legislature, whose members
have been frequently, if loosely, described

as the representatives of the shareholders. The
* shareholders’ themselves are the electorate.
whereas therefore, the limited liability company
has a three level hierarchy in its management

control, a public enterprise has a four-or five

layer one." 213

we are going to study these external control
organs within the ICDC, as the means available to the
public corporation to attain public accountability
for its corporate functions. It is important to bear
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in mind that these organs of control do not aim at

subordinating the activities of the management team, who
are the specialists or experts in the various functions
that the corporation performs, but rather to influence
and streamline the management team into giving considera-
tion or due weight to the "public interests". 1In the

- 3CDC,

1.
2.
3.

4.
5.
6.
7.

the external control organs are the following:

The Board of Director's of the Corporation;

The Ministries of Commerce, Industry and Finance;

The Presidents' office (the Inspectorate of Statu-
tory Boards and the Parastatal's Advisory Committee.);
The Parliament ’
The Judiciary;

The Public (Electorate);

Special Agencies (mainly the Controller and
Auditor-General and the Development Plan)

We shall now turn to a detailed discussion of these

control organse.

THE ICDC _BOARD OF DIRECTORS

‘IX.

in so far as the ICDC Board of Directors is of

the policy—oriented.type, it can be said to be an
external control organ vis—-a-vis the functions of the
management Committee. In this sense, the Board of
Directors of the Corporation perform purely peripheral
management roles by formulating sub-pclicies and
ascertaining that in fact the management Committee which
is charged with the day-to-day administration of the

corporation performs its functions in conformity with

214

the statutory provisions of the ICDC Act and an
Y
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other policy directives from the Minister(s) and
itself. The ICDC Board of Directors exercise its control
activities over the management of the corporation at

three levels:

1. by supervising the management team in its
execution or implementation of policies issued
by the Ministers of Commerce, Industry and Finance;

2. by backing-up ministerial policies and directives
with sub-policies formulated by itself for the
proper management and co-ordination of the corporate
activities of the ICDC andj;

3. by the control and supervision of the Board of
Directors of the subsidiary and Associated Companies
in their discharge of corporate functions,

The first two functions of the ICDC Board of Directors

were the subject of  discussion in chapter three. It suffices
to mention in the present context that, the Executive
Director of the ICDC, who leads the management team is
responsible to the Board of Directors of the Corporation

and the Ministers of Commerce and Industry (and the Minister

of Finance when financial matters are involved), for his
actions and the actions of his subordinates in the mana-

gement team. The Board of Directors of the Corporation,
influences the performance of the Corporation's functions
and duties by setting the levels of salaries and allowances

of the staff and agents of the corporatiom, including the
allowances for its own members. 215 By so doing, the

Board of Directors sets the level of emplayee initiative

and morale within the corporation. If salaries and other
allowances, paid to both the employees and the management



- 126 -

staff of the corporation are not Competitive with those
paid elsewhere - (both in public and private sectors of
the economy) the morale in the Corporation may go down
and the corporation may suffer in terms of employee

initiative.

The Board of Directors has also been given the mandate
to employ the staff of the corporation at all levels. 216
To ensure the proper coordination of Corporate functions
or activities within the corporation, the Board of Directors
makes strategic appointments of Corporate managers whose
duty it is to co-ordinate the employees of the corporation
in their day-—-to-day duties to the corpoeration. Because
the Board of Directors has the powers of hiring, disci-
Plining and firing the employees and managers of the cor-—
poration, they perform their duties wary of the Board's
exercise of these powers. 1In the event of a corporate
manager or employee of the corporation misusing his powers,
the Board is liable to discipline or fire such person.
These residual powers of the Board of Directors keep the
managers and employees of the corporation on the alert

in the discharge of their duties to the corporation.

The other 1important role that the ICDC Board of
Directors periorms is the control and supervision of the
boards of directors of the subsidiary amd Associated
Companies of the ICDC. As of June 1979, the ICDC had
fifteen (15) subsidiary companies and fourty—-four (44)
Associated Companies. The Subsidiary and Associated
Companies of the ICDC have been established under statuto-
ry autherity and Fegistered under the Companies Act. 217
These subsidiary and Associated Companies perform their
duties in compliance with the Companies Act. For them
therefore, the Company Law setting is not oniy predominant,
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but also comprises the law which regulates their

corporate functions. 1In order that these government
companies do not lose their sense of public accounta-
bility, the ICDC Board of Directors moderates their
activities and powers to keep them in line with the
expectations of both the central govermment and the public
in general. Like the parent corporation, the Subsidiary
and Associated companies of the ICDC are expected to
perform their corporate functions or duties with the
“public interest" as their guiding principle. Part of this
control on the part of the ICDC is achieved through its
right to appoint members of the boards of directors of
these Subsidiary and Associated Companies. Through the
boards of directors mechanism, the ICDC makes certain

that persons who understand and sympathise with govern-
ment policies, which the corporation itself submits to,

are appointed. The ICDC Board of Directors is usually
also strongly represented on such boards of directors!
through the person of the Executive Director, who is
almost invariably appointed as the Chairman of the Asso-
ciated Companies. It should also be borne in mind that
as shareholder (either of Subsidiary or Associated

Bt baker
Companies), the ICDC / in the appointment of

Managing Pirectors of these companies and by so doing,
control the possible use of corporate power within the

companies.

The Control of the'Associated companies of the
ICDC by the Corporations Board of Directors is not an easy
task. This is because, in some companies, the corpora-
tion holds a nominal equity shareholding, sometimes as
low as 5.6 per cent. 218 The corporation's entitiement
to appointing members of boards of directors in these

circumstances is-considerably reduced. Most of the
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members of the boards of directors of Associated
Companies are appointees of the joint venture
partners of the ICDC - the multinational Corporations,
nies. Harmonising the interests of the ICDC and those
of the government on one hand and those of the multi-
national corporations on the other hand, is a task

- that the ICDC Board of Directors is required to ferform.
When we talked to the then Executive Director of the
ICDC Mr. Matu Wamae, about the balancing of interests
between the ICDC and the Multinational Corporations,
comprising thg majority shareholders in the Associated

Companies, he said:

nThe aims and expectations of the ICDC and

the Government on one hand and those of the
Associated Companies on the other hand are the
same. The ICDC and the Associated Companies

are partners in progress. Both the ICDC andg

our partners expect a good return on the

capital invested and the prosperity of the

nation at large. In any case, foreign

companies always agree that the Executive Director
of the ICDC would become the Chairman of the

board of directors of the Associated Companies.
Once we are on the board, we always make known

our policies, if they are not yet clear to

+he foreign partner."™ 219

The (then 1978) Executive Director of ICDC was in effect
saying that the ICDC and the government in general have

no control problems over the Associateg Companies. The
two partners in progress (sicl!l), were working harmonious-
ly for the development of this countryf The control of
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the activities of the Associated Companies by
the ICDC can be said to be achieved and effected via
the assortment of the aims and expectations of each
partner at the negotiation stage, before the signing
of the joint venture agreement. This type of control,
must be minimal, notwithstanding Mr. Wamae's assertion
to the contrary. The fact that partners stand to
benefit a proprietory interest from a joint venture

. does not necessarily mean that their aims and expect-
ations for undertaking the venture are the same. 7Tt was
no wonder that Mr. Wamae was a member of sixty-one
boards of directors while he was the Executive Director
of the ICDC. Most of the Companies Mr. Wamae directed

were Subsidiary and Associated Companies of the

ICDC. 220 Of the sixty-one (61) Companies and Cor-—

porations that Mr. Wamae directed, he was Chairman of
221

fourty—-two of them.
gEven with the reputable abilities of the previous

Executive Director, it is doubtful whether he was not

being overworked to the extent of loosing grip of what

was in fact happening in the Subsidiary and Associated

Companies. Was it possible for one man to effectively
direct all these companies - and chairf = boards of
directors of fourty-two (42) of them? Taking into co-
nsideraticn the amount of preparation required to attend
and effectively participate in board meetings, the |
reading and cross—checking of the agenda, Scrutinising
the minutes of previous board meetings, the answer to
the question posed above must L= surelyANo.! It is
not surprising that as a result of this apparent laxity
in management and control of foreign enterprises, the
foreign investors have tended to dominate negotiations
in most joint venture agreements, technical assistance
agreements; trade marks and patents and the licencing

- —of technolegy. In a recent speech, the then Minister
of Commerce and Industry (now responsible for only
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the commerce portifolio) Mr. Mwamunga said:

nBudding Kenyan industries are being dupped
by the quick thinking, slick talking foreign
investors. High sounding deals are made, but
Kenyans are getting a raw deal time after time.
Kenyan firms are a victim of a monumental fraud.
They are sold dummy machinery; they pay royalties
for obsolete technology; management fees far
outstrip profits; foreign investors dump sub-
standard plants here without backing their

machinery with any capital ... and so the 1list

of woes goes on" 222

The views expressed by the Minister Mr. Mwamunga
are preferable to those given by Mr. Wamae on the question
of the interests at stake in joint venture agreements.
We prefer Mr. Mwamunga's views because they represent
the'present trends in foreign investments. L6 El sewhere
as in Kenya, foreign investments, both public and private,
are utilised by the investors, not as sources of capital
for the recipient or host countries, which should be
ploughed back into local enterprises for the future de-
velopment of the host countries, but rather use them as
sources of income from the host countries where the capi-
tal is invested. Returns to investments are in the form
of dividends, profits and royalties. 1In recent years, the
amounts of money siphoned out of Kenya in the form of
dividends, profits and royalties far exceeds the invested
capital over the same period. The flight of capital
from Kenya is at times done by under cover means. 224

But does the fact that the Kenyan economy is being
dupped by foreign investors necessarily mean that the aims
and expectations of the ICDC and the government on the
one hand and the foreign investors on the other hand
are different? The answer to this question need not
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be necessarily in the gffirmstve . The aims and expectations
of the two partners in the joint ventures could as well

be the same, as Mr. Wamae observed. 1Indeed as we already
observed, the state and its agents in Kenya are not
"mindless" institutions. The government and the ICDC

in Kenya serve the dominant economic interests of the
ruling class or classes, which interests are represent-

ed by monopoly capital, which mainly comprises foreign

capital.

7. MINISTERIAL CONTROL OF THE ICDC

Ministerial control of ICDC's corporate affairs
is exercised through the parent-ministries. The 1line
Ministers who control the Ministries of Commerce and
Industry have the mandate under statutory provision

to formulate and issue policies to be implemented

by the corporation. The Ministers of Commerce and

Industry are charged with the responsibility of controll-
ing the activities of the ICDC through or with respect

to the formulation of policies. But the matter dces

not in fact end here. Over financial matters, the
Minister for the time being responsible for Finance

is charged with the responsibility of controlling and
supervising all the financial matters ¢f the corporation.
This power'by the Finance Ministry, is to be exercised

in conjuction wiﬁh the Ministries of Commerce and

Industry.
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Although ministerial control is one of the most
important means at the disposal of the government
in the control of the corporate activities of public
corporations, it does not exist in the abstract.
Ministerial Control of corporate affairs of public
corporations depends on the existence of certain
These factors include:

the level or stage of economic develop-
ment that the country has attained;

1.

the demands being made on ministerial
time;
the quality of the management team and the

board of directors that the corporation has

employed, and

4, the role that the state hos ass

particular corporation in the national

L 4
=gncd the

economye.

A Combination of one or more of these factors will
normally determine the nature and quality of ministerial
control available in any one particular corporation.

In the ICDC, these factors have something to do with

the quality of the ministerial control exercised by

the Ministries of Commerce, Industry and Finance.

We shall now turn to a discCussion of the quality of the
ministerial control exercised by each of these ministries

over the activities of the ICDC.
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(1) THE MINISTRIES OF COMMERCE AND INDUSTRY

The ICDC being concerned with commercial
and industrial undertakings has always been associated
with the Ministries of Commerce and Industry. Since
its incorporation in 1254, the ICDC has always come

!under the portifolio of Commerce and Industry, a

ministry which has always existed in this form untii
the 1979 ministerial allocations. In November 1979,
this ministry was split into the Ministries of Commerce
and Industry. These new ministerial allocations have
caused some confusion and hardships in the administration
of some departments of the government. With respect to
the ICDC, the activities of the former ministry have
been split down the middle, some of them going to the
new Commerce Ministry and the rest to the Ministry of
Industry. But for the purpose of our analysis, we
shall treat these two ministries as one because, the
respective ministers as of now exercise the same powers
over the corporation. This position is akin to what

existed in the ICDC before the 1979 "Nvayo" General

Electiocon.

Before the 1979 “Nyay&'General Election, the
ICDC came under the Ministry of Commerce and Industry.
The Minister responsible for this ministry exercised
direct control over the affairs of the corporation.
Ministerial Control over the ICDC was exercised in

mainlyrkhe following ways:

a) by the appointment of the members of the

board of directors;

~—" b) by the formulaticn of general pOIiciesﬁmich bing
v n
the corporation, and

c) by informal methods.
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We shall now turn to a dectailed discussion of these

methods of control.

a) THE APPOINTMENT OF THE MEMBERS OF THE BOARD OF DIRECTORS

Under the ICDC Act, the Minister responsible for
the Ministry of Commerce and Industry is empowered
to appoint the Chairman and the other members of
the Board of Directors of the Corporation. The Act

specifically stipulated that:

"The Corporation shall consist of the
Chairman and not less than five nor more
than nine other directors, all of whom

shall be appointed by the Minister" 226

Since the members of the Board of Directors owe their
appointment to the Minister, it is expected that they
will submit to the policy directives of the ninjster
when and if he 1issues any. Disobedience or neglect
of the government policies as transmitted to the
Corporation through the Minister may lead the
members of the Board of Directors or the particular
director who disobeys or neglects such policy

being fired from the services of the corporation.,

It is also expected, in theory at least, that the
Minister in choosing the members of the Board of
Directors of the Corporation, will not only look for
persons who have the expertise and requisite experience,
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but also look for persons who are generally
agreeable to government policies so that the instances
of Board disoP?dience of Ministerial directives is redu-
But as we shall see in a short while, when we

ced.
discuss the informal controls, the practice is not

so simplicitic! Other considerations are brought

to bear when making board appointments. Not only does
the Minister or the President consider the knowledge
and experience that one is bringing to the corporation,
political standpoint in relation to the
And once the appointment has been made,

of political patronage within our Political
it almost impossible for any board of

stand up against the decisions or directives

but also his
government.

the practice
system makes

directors to
of a Government Minister.

b) THE POLICY FORMULATION ROLE

The Minister is authorised under the Act to issue

policy directives, cf both a general and specific

nature to the corporation. The issuance of these

policy directives gives an opportunity to the governe—
ment which funds the corporation to control what the

corporation can do. S.8A of the Act, states that:

wThe ICDC shall in the exercise of its powers
and in the performance of its duties under this
Act or any cther written law, act in accordance
with @ng general er speciflf{ directives that
may be given to it by the Ministerw 227

[ Sy -

i I —
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Although the ICDC had been performing its corporate
functions since 1952, it was not found necessary

to set out this control mechanism in the organisation-
al structure of the corporation until 1967. The change
of attitude on the part of the government can be ex-
plained by the desire to control some dissident Corpo=-
rate managers who had been inherited from the colonial
regime. In 1964, a cabinet Minister when answering

a question in the National Assembly said that the need

for controlling the activities of public corporations Qmee
. because: "When we became independent there were
certain Chairmen of these organisations with whom we
had trouble". 228 During the parliamentary debates
leading to this amendment, the then Minister for
Commerce ancd Industry Mr. Mwai Kibaki, said that he
sought to introduce this amendment so that there was
no doubt as to who was the boss so far as the formula-
tion of corporate policy was concerned between the

Minister and the Board of Directors of the ICDC.

Mr. Kibaki said:

Z-Th§7 lack of ministexrial control was an
oversight which should now be corrected so as to
avoid any doubt as to who would be able to

give directives, if there was a conflict

of opinion between the Board of Directors

of the Corporation and the Minister™ 229

Because of the urgent need by the African
Government to control the economy, there was the desire
to control or at least subordinate the econonic power
position and interests of the settler communitv who
had hitherto controlled the Kenyan economy. The domi-
naﬂhp of the economy by the settler community even
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after political independence caused anxiety to th
African Government, because some of these settler:

were not willing to implement the govermments:!

policies, particularly on Africanisation. Mr. Nowroj

has observed that the desire to control the activitiiee
of public corporations which had hitherto operated )
under European and Asian commercial and industrial
bourgeoisie, was made even more acute because of 1lack

of "informal" controls or relations between the new Afr'
can Government and these corporate managers. If ”
“3informal” controls had been developed, the government
would have found it superfluous to develop other

methods of control, particularly the formal legal controls
necessitating the amendment of the constituent Acts. ’

Mr. Nowrojee has stated that:

®"No social patterns had as yet been
established that gave the informal controls
to the newly constituted government.
Accordingly, though the state capital

was available or the potential capital

for the successful public enterprise
the legal structures

had become available,
were still defective to assist the
230

local would be pbeneficiaries."

e newly acquired power, the African Government
) J

through its Ministers, sought to control the activitijes

of the officials of public corporations. This gave
portunity to control the economic

the government the op
enterprises that were being managed by public corporations
With the appointment of officials to these public )
corporations who owed their economic power and political

Using th
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allegience to the African Government, the need
for these formal legal controls became unnecessary.,

"Informal" Controls developed between the corporate

managers and their counterparts in politics. we
shall now turn to a discussion of these "informal*

controls between corporate managers and the poli-

tical burzaucracy.

c) INFORMAL CONTROLS

Formal legal relationships are not always
the best working relationships that intimate instji-

tutions, working for the same goals and objectives

are bound to have. As Mr. Nowrojee has observed above,

informal, non-legal relationships are Usually esta-
blished between the institutions and the persons

charged with the responsibilitizss of administering

these institutions. This is true of the relation-

ship that exists between public corporations and the

parent ministries in Kenya. During the colonial period

the social patterns created by the government dictated

to the public corporations what interests they were
established to serve. In this role, public corpora=-
tions needed very little telling, leave alone control
by the central Government before they couid fulfil this
role. Immediately after independence, with the change
of the political power structure within the country,
there was a temporary confusion of the set social
patterns, with the colonial goals and cbjectives for
which public corporations were established,

being subordinated to those of the new African elite,

L
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who had taken over the reigns of political
with this change in the political power
there was an inevitable conflict between the

power.

base,
political and commercial wings of the state, now

that independence had ushered in a completely new

group of peliticians. 231 After independence the

African Government, aware of the damgers of depending
on a politically uncongenial commercial bureaucracy,
strove to establish one of its own from the young
African elites, for whom independence must have re-
presented some economic gains, which had been denied
them during the colonial period. With the entrench-
ment of the Young African elites into the commercial
and industrial sectors of the economy, it again became
superfluous to enforce the formal legal controls set

out in the legal provisions establishing these public

corporations.

when we talked to the then Executive Director
of the ICDC on the autonomy of his corporation from
the control of the Central Government, and how far
his corporation operated without interference, in the
day-—to-day management of its corporate affairs,

Mr. Wamae said:

wThe ICDC has excellent relations with the

Government. Since the 1967 period, which was

a crisis period for the corporation, the

corporation enjoys government comfidence.
Most of the policies implemented by the corpo-

ration are formulated by the corporation
in its board of director's meeting. In
both the ICDC and the government

any case€,
gard each other as colleagues,

officials re
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all engaged in national building.

At another level, the Ministries of
(Commerce and Industry) and Finance with
which we work very closely, are represented
on the Board of Directors. If there is any
peolicy that the Government wants to intro-
duce, normally the Government introduces

such policy through their representatives on
t+he Board of Directors. Very often, the
Government views are debated by the Board of
Directors of the ICDC and if found sound,

are adopted. We only adopt Government policy
because it is sensible as a policy and not

because it was put to us as a directive from

the Government'. 232

Throughout the interview, the Executive Director

was emphatic of the good relationship existing between
the corporation and the Government and how informal
this relationship is. The formal legal powers and
controls have been put in disuse and replaced by
the "informal" relationships which Mr. Nowrojee
has discussed soO well above. Although the formal
legal mechanisms are available on the statute books,
they are not called into use, unless there is a
breakdown in the vjinformal" relationships. The cCorpo-—
rate managers of public corporations in Kenya in fact
consider themselves as colleagues rather than subordi-
nates to the Ministers and other Government officiails
h the responsibilities of supervising the
activities of public corporations. This line of de-—
velopment in the management of public corporations is

not unique to Kenya. The same phenomenon was observed

charged wit
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in the Ghanaian situation. Professor Pozen stated

"t+the conception of the beoard of directors

that:
as a meeting place for the representatives of diver-
gent interests is wholly mistaken."” 233 The members

of the ICDC Board of Directors interse and the officials
(both politicians and civil servants) of the controli-
ing ministries form a homogenious group who have no

antagonistic class interests. Their interests as one

class are the same! In terms of the control of the

activities of the parastatal sector, the government
can quite easily impose its will on the public corpora-
tions informally, by assuring the commercial and indu-

strial bourgeoisie who manage public corporations,
economic benefits. This is what happened in

of some
The conflict in interests which

the 1964-1967 period.
existed between the politicians and the commercial

and industrial bureaucracy, between the corporate

managers and their counterparts in the ministries,
were ironed out by the appointment ¢f Africans as

=
e government for their

and who depended on the

managers,
if they supported the political

economic wellbeing,
These two groups of people, the commercial

system.
and industrial bourgecisie on one han¢ and the po-

1itical bureaucracy on the other, form the homogenious

comprador class, who in this country, are an appendage

of the international bourgeoisie.

THE MINISTRY OoF FINANCE

(2.)

£ the special interest that the

Because O
of Finance holds in financial matters within

Ministry
government ministries and other public institutions,

e i e
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it is imperative that this ministry, which is n

under the office of the vic-president, should eZ:r i
some responsibility in controlling the powers of ::lse
ICDC. The reason for the financial interest by t; -
Ministry of Finance in government departments and et
public jnstitutions is not far to find. This is t: h?r
“"the operations of all government departments and =
public corporations, even when they are not recipient
of budgetary funds, have effects on the national ?n -
nce" 234 indeed the Ministry of Finance ha Sinee
deal of interest in public corporations in Ke:y: g::?t
corporations are expected to contribute signific;nt1:Ch

to the national development effort. The Ministry of
Finance is charged with the overall responsibility of
allocating finances to all government departmentsyand
other governmental agents, of which ICDC is one.
Under S.11 of the ICDC Act, “the Minister of Finance
may with the consent of parliament, make advances or’
poration", to enable it to discharge

grants to the cor
perly and with efficiency.

its functions pro

what the government, through the

Finance has just done. In 1955, the IDC, ¢t

predecessor of the ICDC,was established by granting ;t "

a loan from the Colonial Government. By 1965, the

government through the Ministry of Finance had committ

ijnto the ICDC KShs- 9,321,220, of which KShs.4,036 22ed

est bearing loans. By the 1978;197; °

financial year, the financial position of the corpo

tion had substantially changed. As at June 30 1:7;a-

the Government of Kenya had s.unk Kshs. 469,58; 200 ;

o the ICDC. This accounts for about 74 per ; . 335
ent

This is
Ministry of

was in non-=inter

int
of all the ICDC fundse.Cbviously this i
ial

a holding in the ICDC for the government and th
e
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Ministry of Finance to merely sit back and watch the
money being put to improper use. Under S.8(i) of the
ICDC Act, the corporation is authorised to raise
"money with or without security". In the exercise

of this power, the corporation must seek the appro-
val of the Minister of Finance. The mandate to

seek authority before the ICDC exercises these borrow-
ing powers is granted under S.9(i) of the Act. This

section provides that:

»The borrowing powers of the corporation
shall be exercised only with the approval
of the Minister of Finance as to the
amount, sources of borrowing and the
terms and conditions on which the borrow-

ing may be effected”.

In exercising this power under the ICDC Act, the
Minister of Finance has considerable control over
the activities of the corporation. Since the avail-
ability of finance is central to every undertaking
of the corporation, it is true to say that the
ministry plays a central role in shaping the actji-
vities of the corporation by allowing or disallowing

it to use certain sources of finance.

The recent Review Committee of Statutory Boards,

strengthened this control role by the Ministry of

Finance b
in this ministry, which division was charged with

the responsibilities of monitoring government invest-
ments. 36 This division will go along way in control-
ling the jinvestment policies of public Corporations.

v establishing an Investment Division
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The I i
i CDC is one of the public corporations t
will be directly affected by the functio net
ns
powers of the new department of the mini and
nistry of

Finance.

The necessity of having more than one mini
controlling the activities, functions and ministry
the ICDC is not immediately obvious. Th P?w?rs of
of Commerce and Industry are charged wit:'l"l-lnlstries
of the functional aspects of the corporat,the control
the Ministry of Finance is charged with t:on, whereas
of all the financial matters of the Corpo e control
would have expected that one ministry wzuiation. One
cient, since each ministry of the governm d be suffi-
expected to be well informed about govern:nt is
licies which bind the ministries of the go:ntal po~
together. This assumption underlies the imernment
constitutional law doctrine of collecti portant
bility- 37 1+ is even more stra ive responsi-
to insist on the a nge for the ICDC Act

i i pprovals of three ministers b
any financial disbursement is made by the c efore
when it is remembered that all these ministorporation,
their permanent secretaries are nominees ofezs and
t and are members of the Board of Dir2§t

ors

pIESide”
This statutozy provision can
: =

of the Corporation.

pe the source of conflict betwe
en these mini

stries

in the management of the corporate affairs of

When we asked the Executive Di the
whether there have been any confi?Ctor
Ministries of Commerce, Industr icts
said: there had been no such CY an? ,
The lack of conflicts notwithstanding, thi onflict. 238
points to the almost complete lack of CO_ojd?rovision
overnment ministries on certain imp;::ti:n

an

corporation.
of the ICDC
between the
Finance, he

between 9
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policy issues regarding public corporations. The
normal situation would have been to have one ministry
responsible for the affairs of the corporation,

and throuch that ministry, the other interested parties
within the government would transmit their interests.

Perhaps, the most important significance or

effect of the tripple ministerial control over the
ICDC, is that the doctrine of ultra vires which we
discussed in chapter onej,as one of the consequences

of incorporation, is of no consequence so far as the
exercise of the borrowing powers of ICDC are con-
cerned. Creditors to the corporatiom are not required
to ascertain for what purpose or objectives the money
the corporation borrows from them will be used, and

whether those purposes or objectives are the authorised
objects A4f ,the enabling statute. The Act stipulates

that:

vA person lending money to the cerporation
shall not be bound to inquire whether the
borrowing of the money is within the
powers of the corporation or be comcerned
to see to the application thereof ar be

answerable for any loss or misappliication

thereof". 239

This provision_heéﬁs that_ﬁhe ICDC and-.-its potential
creditors are free from the absurd effects of the
ultra vires doctrine as construed in the cases of

Re Jon Beaufortezn and Re Lee Behrens and Co. Ltg. <241
Although the application of the ultra wires doctrine
is of no consequence, so far as the berrowing powers

_ -_— e
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of the Corporation are concerned, it is debabbk
whether the doctrine does not apply to the corporat-
ion where the corporation has no cepacity..or_power
to act at all. If the corporation purports to
discharge a function, which is not allowed for at ailil
by the enabling statute, such act or acts would

be ultra vires the Corporation and therefore so far
as the Corporation i concerned, void. 242

The non-application of the ultra vires doctrine
in so far as the borrowing powers of the Corporation
are concerned, may ®flett some pressure from
the financial community and other lending institu-
tions at the time when the ICDC Act was being formula-
ted. Just as there is preference by international
lending institutions for the public corporation form,
so also, it is possible for private lending agencies
to pressurise the government into securing their lending
by removing some cumbersome principles applicable to the
The responsibility for checking that

Company law form.
the loan sought by the corporation is for the authori-
sed objectives rests on the governmemt ministries
concerned with the supervision of the ICDC activities,
rather than the lending institutions. The "pressure"
theory is feasible because, most of the institutions
which lend to the ICDC are Banks,243 which are only
too aware of the implications of the ultra vires

doctrine.

Under S.12 of the ICDC Act, the power of the
Board of Direcfors of the Corporatiom to declare
dividends is curtailed by allowing the Minister of
Finance the right to direct the corporation as to the
use of its profits from time to timesafter consultation
with the Minister(s) of Commerce and Industry. The
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Minister of Finance has the mandate to direct

the Corporation "to pay intp the consolidated

fund any money held by the corporation and deemed

by the Minister to be a surplus to the Corporation's
existing or anticipated requirements" 244 This
provision ensures that the profits made or realised
by the corporation,zara not dissipated in non-priority
and minor schemes and programmes of the corporation,

leaving other more urgent programmes of the govern-

ment unattended. The profits made by the corporation

should be available for re-—-allocation by the Minister

of Finance to needy areas of the economy through the

central planning agency. In this way, the Minister

of Finance exercises a great deal of influence on the

activities of the ICDC.

THE OFFICE OF THE PRESIDENT (THE INSPECTORATE OF

IV.
STATUTORY BOARDS AND THE PARASTATALS ADVISCRY
COMMITTEE)

(1.) THE INSPECTORATE OF STATUTORY BOARDS

The Inspectorate of Statutory Boards was esta-
blished under the Office of President in 1966,
Although the idea was a novel one, and one which
could go along way in harmonising and Co—-ordinating
the activities of public corporations in Kenya, the
Inspectorate was never really developed to a fulle
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fledged government department. It is for this

reason that the Review Committee of Statutory
Boards,245recommended that the Inspectorate should

be strengthened so as to play a more effective role
as an instrument of government supervision of the
activities of the parastatafs sector in Kenva. The
Review Committee envisaged a small but Closely co-
ordinated and adequately staffed department with
properly qualified staff under the office of the
president, which should not be a policy implementing
agency, but rather, should have capacity to evaluate
policy and comment on and monitor the manner in which
the policies are being implemented. To enable the
Inspectorate to perform its functions properly, the
Chief Officer of the Inspectorate was made a member
of the Parastatal's Advisory Committee. The main
responsibility of the Inspectorate of Statutory Board
was designated as the giving of consultancy services
to corporations and their parent ministries on matters
pertaining to the effective management of public cor-
porations. Such consultancy services included the
following areas: accounting, cost control, budgeting

26
and financial reporting. 2

The Inspectorate's terms of reference were
envisaged by the Review Committee of Statutory Boards
+o0 be: the examination of organisational effectiveness
of parastatals in the light of their mandaies and the
enabling Acts; receiving anrd advising on the financial
position of each public corporation on an on-going
basis. This includes - the - examination of the
existing procurement and tendering Procedures, super-
vision of the implementation of general ang specific
government directives to public corporations on such
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matters as allowances and emoluments, terms and
conditions of service, use of official transport and

the acgquisition and disposal of valuable assets, to
test—-check the management styles and practices to instil

a more urgent sense of public accountability, to
participate in review exercises with ministries and other
outside agencies of parastatals, to attend board meetings
in order to come to grips with the internal organisational
stresses in the parastatals, to maintain liaison with the

controller and Auditor—-General and other professional

auditors and finally to provide on-going and in-depth

management audit services to public corporations. 247

From the wide spectrum of services to be provided

by the Inspectorate of Statutory Boards, one can discern

a movement, in terms of control and supervision of the

corporate affairs of public corporations, from the parent
ministry to control by the Inspectorate of Statutory Boards

The Inspectorate is expected to regulate and supervise

public corporations in matters of policy implementation
which have been matters hitherto performed by parent mini-
stries of Commerce and Industry. This confusion of roles
ause conflicts between the Inspecto-

is bound not only to ¢
rate and the respective ministries, but it is also bound
to reduce the element of political accountability, since
the Inspectorate unlike the parent ministries is headed

by a (mere) civil servant whose functions do not

involve a wpolitical" element.

PARASTATALS ADVISORY COMMITTEE

(2.) THE

newly created organ for the supervision
of the activities of public corporations
the parastatals Advisory Committee., 248

Another
and control
in Kenya is
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The Parastatals Advisory Committee, it was recommended
by the Review Committee of Statutory Board, was to
be made up of high ranking government officials. The

Committee is made up as follows:

The Permanent Secretary, Office of the President
(now known as the Chief Secretary), as the Chairman;

the Permanent Secretary, Ministry of Finance;

the Permanent Secretary and Director of Personnel
Management;

the Permanent Secretary, Ministry of Economic
Planning and Development;

the Inspector of Statutory Boards, and

the Permanent Secretary of the mimistry under which
the Corporation being considered falls or comes.

The Parastatals Advisory Committee's main term of
reference was to be the formulation of policy considera-
tions affecting public corporations, and in particular
to advise the government on such matters as the:
negtablishment, amalgamation, winding up ang any such
other matters relating to the proper organisation of

public corporations in Kenya" 249

with the establishment of these two organs: the
Inspectorate of Statutory Boards and the Parastatals
Advisory Committee, the role of parent ministries
as policy formulating organs of public corporations will
be greatly diminished. Combining the roles performed
by these two organs of the government is equivalent to
creating a "Ministry of Parastatals" within the Office
of the President. Unless the Acts establishing public
corporation are amended to incorporate the nNnew structu-
ral form within the law, there is a greater danger of
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conflict between the parent ministries and the two
organs. There is also danger of duplication of work
between these different institutions of the government.
If remedial steps are not taken to avert the conflicts
that are bound to result from this organisational form,
the organisation, control and supervision of public
corporations in Kenya will even be more confused than

hitherto known.

V. LEGISLATIVE OR PARLIAMEMNTARY CONTROL

Public corporations in Kenya are creatures
of parliament or are established under statutory autho-
rity, and are therefore ultimately responsible to
parliament. Although Parliament does not exercise
control and management functions over public corpo-
rations, having delegated these responsibilities to
the ministries of the government under whose porti-
folio the public corporations come, it still has
residual interests and exercises certain responsibilities
for the proper organisation, management and control of
the public corporations. As the Select Committee of
the British Parliament observed with respect to nation-

alised enterprises in Britain:

npembers of Parliament represent both the
consumers and the tax payers. As represent-
atives of consumers, they are interested in
the efficiency of the industries as it affects
prices and the quality of services; as re-
presentatives of the tax payers, they are
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interested in the financial performance
of the industries and their contribution

to furthering the public interest™. 250

In Kenva, Parliament exercises control over

public corporations as the representatives of the
in the twin interests of consumers of

general public
services and as the tax payers who

. their goods and
fund the public corporations. Parliiament by so

doing, seeks to attain public accountability and corpo-
rate efficiency in the functions of public corporations
In Kenya, Parliamentary Control of parastatal activity

is exercised in four main ways:

1. through legislation: Acts of Parliament,
Amendments to parent Acts and delegated legislation:
?

through Annual Appropriations, comprising

jn loans and grants;

3, through pParliamentary questions and debates on
the Annual Reports and Accounts of public corpo-

rations;

4. through private members motions,when the
members have jearned of the performance of

the corporation and they seek to question it

In its general duties of legislation, Parliament
has the general mandate of limiting, expanding or even
altering the corporate functions of any particular
public corporation. In this general duty, Parliament
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and its members have the freedom of airing or
expressing their views on the performance or the
expected performance of any public corporation, be

it already established or in the.process of being

set up. If any particular format set for a public
corporation is found inoperative, or defective in

any way, parliament can revise the format through
amendments to the parent Act. The last such amend-
ment on the ICDC was in 1967, which amendment authori-
sed the Minister to issue directives of a general and
specific nature from time to time. 251 In this general
duty of updating the powers and functions of public
corporations, parliament ensures public corporations
remain accountable for their corporate acts and duties.

The Annual Appropriation debates are another
opportunity for Parliament to exercise its control over
public corporations. Under S.11 of the ICDC Act, the
Minister of Finance can only" make advances and grants"
to the corporation with the approval and sanction of
Parliament. Before Parliament has given its consent
to the annual appropriations to the corporation by the
Minister of Finance, the Minister cannot in hisg own
right grant any money to the corporation, to be disbursed
on any activity. Before parliamentary Consent jis granted,
normally parliament seeks an account of the grants

of the previous year or years. The Corporation must
also give an explanation as to how it Proposes to use
the funds being requested for. Members of Parliament

usually take this opportunity to express their views

on the general performance of the corporation. 1If
Members of parliament feel that the Corporation has not
lived up to expectations, they may reduce or in any way
alter the amount of money requested for. 1n this way
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members of parliament have their will over the corpo-
ration. The Loans, grants given by the government

to the ICDC rnow stand at KShs. 469,584,200.00.232
This is a large sum of money by any standards.

This may be a reflection of the confidence Parliament
and the government in general,have in the activities

of the corporation.

Parliamentary debates on the Annual Reports and
Accounts of the ICDC are another way by which Parlia-
ment can influence the activities and functions of
the corporation. Under S.14 of the ICDC Act, the
books of accounts of the corporation, reflecting the
true and fair state of the corporations business must
be kept by the Board of Directos of the Corporation and
submitted to the Minister, who in turn lays them before
Parliament for debate. The submission of the books of
accounts to parliament for scrutiny and subsequent de-
bate can be a source of fear and a cause for discipline
on the part of the corporate managers. Corporate mana-
gers fearing any disclosures in the Annual Reports and
Accounts of mismanagement and misappropriation of the
corporation's funds, strive to manage the corporationt's
affairs diligently, so that they may be commended by
Parliament as trustworthy and conscientious managers.
In this way, Parliament ensures that the corporate
managers use the corporation’'s funds for the purposes
authorised by statutory provision:

Although the submission of the bocks of Account
S
of the corporation, in the form of Annual Reports d
. ) an
Accounts is a useful device and used well can go
along way in controlling and streamlinij
ning the cor
porate

activities of managers of public corporations it
sy 1 is
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interesting to note that this mechanism has not been
fully used in the last ten years or so. A perusal

of Hanzard Reports indicates that the Minister(s)

of Commerce and Industry have not formally laid be-
fore Parliament any of the ICDC's Annual Reports

and Accounts since 1970. The only references made to
the corporation's work has been through the reports of
the Controller and Auditor General. %The Controller
and Auditor-General's report, which is annually tabled
in Parliament, consistently refers to some of the
activities of the corporation. On the 1978/1979
Annual Report and Accounts of the ICDC, the Controller

and Auditor General says:

nThe Accounts of the ICDC have been examined ... and
as a result of the audit conducted, I certify

that the Balance Sheet and the Profit and Loss
Account, when read together with the notes

thereon, are in agreement with the books of
accounts of the corporation which are kept
according to the historical cost convention

and represent a true and fair view of the

state of the Corporation's affairs as at

30th June 1979 ... " 2°°

This report of the Controller and Auditor-General is the
only verification that the Corporation and its corporate
managers disburse their annual appropriations on autho-

rised activities of the corporation. A&n explanation

of this sad situation where, Parliament does not review

from -time-to time, the activities of public corporations

was said

pParliamentary questions can also be used by
members of Parliament to bring to light the activities

to be the shortage or lack of parliamentary time.

254
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of public corporations. At short notice, the Minister
in—charge of the corporation which is the Subject of

the question, is expected to tell the National Assembly,
and through it, the public at large, some aspects of

the performance and activities of the corporation.
Parliamentary questions are usually used when there

are allegations of maladministration or some other mis-
-use of corporate power by the management of the corpo-
ration. Well used, parliamentary guestions can be
serious deterrents to the misuse of corporate power

by managers of public corporations. Although the ICDC
has not been involved in any controversy that we are
aware of, one is reminded of the recent allegations
against the National Construction Corporation. A

member of Parliament, through a Parliamentary question,
requested the Minister of Works to explain allegations of
mismanagement and tribalism against the Corporation. 1In
the process of answering this question, it was disclosed
that the National Construction Corporation is managed

by people from one tribe and that the corporation's
contracts and businesses are awarded on tribal grounds. 255

The work of Special Committees of the Nationa}
Assembly, notably the Public Accounts and the Finance
Committees, is crucial in the control of the activities
of public corporations.These Committees report annually
on the use of public funds allocated to Ministries of
the government and other public institutions, Misuse
of public funds allocated to these pubilic institdtigns
by Parliament is reported to Parliament by these committees
for further action. Private members of the National
Assembly may also introduce Private Members Bills to try
and control the activities of public corporations.
Parliament also utilises Commissions of Inquiry as

B S
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important controls of not only corporate power
but alsc. the misuse of the public mandate by the
government. It is not the Commission af Inquiry
as such,as the fear of one being appointed to investi-
gate a particular corporation, that forces the manage-
ment of every corporation to perform its duties and
- functions with diligence and scandal free. 1In 1966,
Parliament appointed a Commission of Imquiry to in-
vestigate the Maize and Produce Board, 256 after
allegations of corruption and mismanagement were
levelled against the management, particularly the
Chairman and the General Manager. In :978, another
Commission of Inquiry was appointed by Parliament to
investigate the effects of establishing _
Halal Meat Products Co. Ltd., a private Company establi-
shed by Messrs Modha and Adams with a government 1locan
from the Danida - the Danish Foreign &fd Agency, on
the Kenya Meat Commission, a public cezporation. 257
The exposure and embarrasement. both for the corporation
and its officials which follows rewelations made
to Commissions of Inquiry is the type @f publicity that
any corporate manager would like to awaid. Al though
the ICDC has not been the subject of a Commission of
Inquiry, the mere possibility of such an inquiry is an
apparition which the management of the corporation

must guard against.

Overal, the ability of Parliament #o control
the activities of public corporations, depends on
many factors, the most important being the role
and place of the legislature in the balance of political
power in the country. 1In recent years,, Parliament in
Kenya has been relegated to an instrument to rubbera
stamp government policies. Although tme quality of

YW R e s S A
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Parliamentary debate is still fairly high, and

the members of parliament can still make bold
criticisms of the government and its policies,

the government has become increasingly impatient of
any criticism and opposition. Because of this incre-
asing impatience on the part of the government, not
many people can risk crossing "swords" with it. we

can isolate about'threé'factorBTwhicﬁ'mitlgate against
the proper and efficient control by Parliament of

public corporations in general and the ICDC in parti-

cular.

1.

These factors are:

that parliament has not the continuity of 1ife
to enable it to follow-up the day-to-day manage-—
ment of public corporations. Recesses come up
too often and they are too long, so that Members
of Parliament are not enabled to follow—up what
might be going on in these institutions. some-
times recesses are timed to come in the middle
of some important business so that the Members
of Parliament loose truck of the Sseriousness

of the matter under consideration. 258 By the
time the recess is over, the Members of Parlia-
ment will have lost the enthusiasm and drive in

the matter;

the quality of parliamentary debate isg increasiji-
ngly becoming low, following the "Witch—hunting"
by the government of dissedents in Parliament,
At 1eas§, during the last few Years of the
Kenyatta regime, opposition to government
policies and programmes was taken very sericus-
ly. Two instances will suffice to illustrate
this phenomenon. The Murder of Mr, J.mM. Karjuki,
M.P. in early 1975 and the suppression of a



- 159 -

Report of the Commission of Inquiry set up by
Parliament to investigate his death is a case in point.
Mr. J.M. Kariuki was a re-known critic of the Kenyatta
Government on many issues, particularly the policies
relating to land and the land tenure system in Kenva.
The Report of the Parliamentary Committee appointed

to investigate J.M. Kariuki's death, stated that he

was taken from a Nairobi hotel under police escort

and killed in the Ngong hills area because of his views
against the Kenyatta Government. Efforts by Parliament
to bring to book the perpetrators of this serious crime
failed, because the government did not support the re-
commendations of the investigating committee. Although
Parliament adopted the Report of the Commission of Inguiry
into the death of J.M. Kariuki, the government insisted
on merely noting the recommendations, which meant that

the government was not to implement any of the recomme-
ndations made by the investigating Committee. Eventua-—
11y, no action was taken by the government on the
recommendations made by the Commission into the death

of J.M. Kariuki. Parliament lost the battle to have

the perpretrators of the ;géme against a feliow Member

of Parliament punished. The second instance of
government persecution of Parliamentary opposition or
criticism of its policies can be illustrated by the
detention of Mr. George Anyona, M.P. in 1977. mp_ Anyona,
made disclosures in Parliament about the Railwaysg
corporationts involvement in some corrupt Practices

when tendering for some locomotives from Britain and
Canada in 1977. Although the allegations made jp Par-
liament were subsequently proved true, and the govern-
ment was forced to cancel the whole transaction between
stself, the Rallways Corporation and the British Govern—
ment, Mr. Anyona was detained in complete disregard of
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parliamentary immunities and privileges. 260

Resulting from these actions by the government,
Members of Parliament are scared of what might
happen to them in the event of their criticising
and displeasing the government.

Lastly, the use of Commissions of Inquiry by
Parliament has also been ill-fated. On three occassions
Parliament has set up Commissions of Inquiry which
went through the laborious business before it and made
elaborate and lengthy recommendations only to be
disregarded by the government. 261 In the case of
the J.M. Kariuki Commission of Inquiry, some of the
more vocal and active members of the Commission were
subsequently followed up and forced out of parliament

262
through legal manouevres.

vi. PUBLIC CONTROL

Because of the shortcomings of Parliamentary
control of corporate powers, parliament acting ag the
representative of the "public interest", the public
can directly partake or participate in this contrel
bid in an enlightened society. Public control of
corporate activities can be effected via the mass
media and the press. The press in Kenya has been in

the forefront in exposing instances of maladministration
and other social evils that bedevil public Corporations
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The ordinary people who are in constant contact with
public corporations, either in the capacity of
consumers of the goods or services produced or as

interested parties in the corporate business of the

corporation, channel their complaints and comments on .

-—the performance of public corporations to the daily
newspapers with a view to exposing the activities of
corporate managers. Most of these complaints and
comments on public corporations are in the form of
letters to the editor. Also on their own, the news-
papers investigate and report on the performance of
some of the public corporations. Through these news-
paper letters and articles, corporate managers are
called upon to explain to the public at large whatever
may be going on within their organisations. Some examples
will 1llustrate this phenomenon.

1. Revelations that scme officizals of the then
Maize and Produce Board in Kakamega and
Bungoma were corruptly buying maize from
farmers and subsequently selling the Maize
to the Board at the gazetted prices, and
thus making a profit, ellicitated govern-
ment action. Because of this report in
one of the daily newspapers in the country,

B the Minister of Agriculture promised the
general public that ihvestigations would — - -
be instigated to asceértain the truth, after
which appropriate remedial action would be
taken against the officials concerned. 263

2. Revelations that ICDC's Associate Company,
the Nanyuki Textiles Mills Co. Ltd. was
government was allowing too many imported
textiles of the same quality and fabric,
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led to negeotiations between the government -
and the mills,which negotiations ended up

in rescueing the mills by the government

promising to curb the importation of fabrics

in the category produced by the mills. The
Government also made same guarantees on the
availabilityvy of markets for the products of

the mills. 294 =

3. The recent disclosure by the press that the
former head of the Asian Film section of the
Kenya Film Corporation, had corruptly received
KeShs. 5000.00 from a dMr. Shah of Trivoli
Cinema in Kisumu in order for Mr. Shah to be
favoured in film supply, necessitated a state-
ment by the General Manager of the Corporation

on the state of the management of the Corpora-

tion. 2%° | =

vII. THE JUDICIAL CONTROLS

The ICDC like all the other public corporations
or even other institutions, is subject to the. genera]
jurisdiction of Courts of Law. ASs we have already
stated, the ICDC docs not enjoy state Privileqges g
1f it were a government department. The ICDC can therefore
sue and be sued in its own name,without any immunitjes
in tort, Contract and Criminali law. The separate
legal personality which the corporation enjoys,
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enables the board of directors to couduct the
day~to-day management of the corporation in a
business-like mannere. This principle also
enables the corporation to own property and other
legal rights, which are the subject to the general
jurisdiction of courts of law. Courts of Law
will adjudicate over and determine wirat legal rights
are owing or owed by the corporatiomr, depending on
how the corporate managers have conducted themselves
and interpreted the duties and functions of the cor-
poration. For example, the corporation is Subject
to the general jurisdiction of courts of law when
seeking to recover money lent to some of the many
borrowers and users of the Corporation®s facilities.
In the process of exercising this gemeral jurisdiction,
courts of law limit and reinterpret the exercise of
Corporate powen;performed by the corporations Board
of Directors and the management Committee.

More importantly, courts of law may be used
by members of the public or by the Minister under the
ICcpC Act, to restrain the corporatiom from engaging
in acts or the exercise of powers which are beyond
the powers of the corporation. This situation is
different from the position provided for under S.92(3)
of the ICDC Act. under S.9(3), the uBltra vires doctrine
as it applies to the borrowing powers of the corpora-—
tion is of no consequence, because of the Participation
by the ministries of Commerce, Industry and Finapce
in the approval of loans disbursed by the Corpdration.
By virtue of this section, all the barrowings by the
Corporation are intra vires and an imtending credjtor
to the corporatiOn’need not inquire uhether the money
borrowed will be used for lawful purmppses. This is
not the end of the application of the doctrine of
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activrtieg
ultra vires to the Corporationy, As we have already
observed elsewhere in this thesis, the doctrine of
ultra vires still applies to the activities of the
corporation which are not permitted by law. Acts of
the corporation, which are not authorised by the
ICDC Act are upltra vires the corporation and courts
of law can be used to restrain the corporation from

misusing its corporate powers, or using them for the
improper purpose. Although we are not aware of any
actual cases where the ICDC has been restrained in the
exercise of its corporate powers by courts of law,

this power is available when need arlises. Other

public institutions in Kenya have been involved jin cases

where the"public interest"was threatened.

VIII. SPECIAL AGENCIES L

Apart from the institutions of control that
are expressly mentioned under the ICDC Act or are
necessarily1re1ated to the conceptual development
of the public corporation, there are some other
instruments of control which may at first sight look
remote. In relation to the activities of publijc
corporations in Kenya, two special agencies come to
mind. These agencies are: . the controller and Audjitor
General and the Development Plan. Under S. 14(3) of the
ICDC Act, the accounts of the corporation are Supposed
to be audited on an annual basis by auditors appointed
by the Minister(s). Normally however, the auditor
of all public institutions 1s the Controller ang
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and Auditor-General, an officer of the Government
established under the Kenyan Constitution. 267

The Controller and Auditor-General ensures that all
withdrawals from the Consolidated Fumd are authorised

by law and that the moneys appropriated by Parliament

to government ministries and-other puwblic institutions
are used for the purposes originally planned for. It

is in this respect that the Controller and Auditor-
General has unearthed several scandals relating to

misuse of public funds. Although we are not aware of any
case where the Controller and Auditor-General has ment-
ioned the ICDC as being involved in any scandal some
other public corporations have featured prominently

in the reports of the Controller and Auditor-General.
Among the most recently mentioned or named in the Contro-
l1ler and Auditor General's report are: the State Rein-
surrance Corporation, in a land deal with Cargo Masters

a private Company; 268 the Kenya Rallways Corporation

in a land deal with Cargo Masters and the State Reinsurra-
nce CorporationfEB and the City Council of Nairobi's
medical department scandal, where drugs worth KShs.2.21
million could not be accounted for. Being cited by the
Controller and Auditor-General as an institution which
makes shoddy deals or cannot account for the funds
appropriated to you, is a bad reputation and an embarrass-
ment in the eyes of the public. Many public corporations
strive to avoid being listed in the Controller and Auditor-
General®'s report of mismanaged public institutions.

—

The Ministry of Econvmiic Planning and Development
is charged with the overall responsibility of plan-
ning, co-ordinating development and tompiling
the National Development Plan. In the discharge
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of these responsibilities, the Ministry plays an
important role in controlling and co-ordinating

the activities of public corporations. The ICDC, like
any other public institution, is subject to the planni-
ng exercise. The Corporation is normally expected

to project ijts activities to a five-year life span
into the future. Once the corporation has committed
jtself and the government to a particular programme of
action, it is expected that the corporation will not
deviate from such planned growth. This keeps the
activities of the corporation within the government

planned limits, and by so doing puts some restraints

on the acts or activities of its corporate managers

in the exercise of the corporate powers of the corporati-

OnNe



CHAPTER FIVE

THE INDUSTRIAL AND COMMERCIAL DEVELOPMENT
CORPORATION AND THE IMPLEMENTATION OF ITS

OBJECTIVES:

I. Introduction:

In this Chapter, we seek to appraise the work of the
ICDC, as an instrument of government policy implementation.
The main theme of this chapter will hinge on the quest-
jon: how far has the ICDC succeeded in performing the
functions for which it was established by the government?
In answering this question, we shall try and grapple with
the efforts the ICDC has made in trying to fulfil the
aims and objectives for which it was established by the

government and which formed the subject of our study in
270

chapter two of this thesis.

The main objectivesfg§ the post-independence
government for re-shaping the functions of the ICDC were
that, the Corporation should peiiveim funciions which were

considered as crucial for national development. These

functions were:

1. Control of the economy through the Africani-

sation programmej

National mobilisation and accumulation of
capital for investment;

- —iu. & -
. -
- -

3. Industrialisation as a strategy for development
These three themes or objectives have predominated the

work of both the government and the ICDC, in their efforts

to develop the country economically. Although thesge
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objectives represent the ambition of these two
jnstitutions, how far can it be said that the govern-
ment through the ICDC has in fact attained these
objectives? Or put differently, has the ICDC fulfilled
its functions as planned by the government? The theme
raised by these questions will now be analysed in
greater depth, with regard to each of the objectives

set above.

THE ICDC, THE CONTROL OF THE ECONOMY AND THE
AFRICANIZATION PROGRAMME ¢

IX.

The anxiety by the African Government at indepe-
ndence to control the economy was a real one. The
colonial economy in Kenya had hitherto been dominated
by the minority settler community with the help of
international finance capital. The racial discrimi-
nation and segregation which had permeated the whole

colonial economy and life had to be controlled in

independent Kenya, by the inclusion of Africans in the
economy, from whence they had been deliberately exclu-—
ded. 271 Luckily for the African Government, the policy
of Africanisation was not completely new. This was
pursued bY the colonial administration in what was called
the process of co—-optation of Africans inbthe economy.
with the nyinds of change", blowing in the 1950s and the
early 1960s, the_"progressive" wing of settler communi-
ty anticipated that the only way for the settler gains

in Kenya to be preserved, was by co-opting a few, mainly
elitist Africans into the "property owing class", ag

an insurance against reverse discrimination,
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when these Africans ultimately gained the reigns

of political power with independence. 7The Manifesto
of the New Kenya Party, a party comprising of the
white settlers in Kenya, advocated for a limited

amount of Africanisation of the economy. The

manifesto stated:

w"We advocate for the allocation of considerable

financial resources to enable such people
(Africans) to be trained and where deserving
financed for entry into the fields of Commerce

and industry and improved farming as well as
into the profession ls." 272

with help and blessings of international finance
capital,273 the new African Government embarked on the
Africanisation programme, early in its tenure of office.
The Africanisation of Commerce, industry and land owner-

ship was noted as urgent on the priority list, and as
------ 274

With respect to the Africanlsation of Commerce and

industry, the ICDC emerged as the single most important

government implementing agency. The ICDC has acted as

the main implementing agency of government policy by:

making capital available to Africanswith small down
payments and at low interest rates; adwancing capital

through the Small Loans Scheme to African traders and
businessmen and lastly, by following-up the prOV151on

— N e

of capital with extension services,

The ICDC has been fully pre-—occupied with these

As of June 30 1975, the ICEC had disbursed
e Small Loans Scheme Kshs. 258,062,180.00 to
This figure does not actually

functions.

through th
6304 projects and traders.
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represent the amount of money and number of

the ICDC had aided up to June 30, 1975, but RN

the projects and finances outstanding as at iifher

In the financial year 1974/75 alone, 333 pr e time
fully repaid their loans to the ICDC, th: olects had
ment sum totalling KShs. 33400,840.00. 276 r:pay_

the outstanding total of the Small Loans ScheY 197871979,
K.Shs. 293,761,780.00., With 6186 projects a:: on

in 1978/1979 alone, 532 Loanees fully repaid thtfaders.
contriggging Kshs. 77,836,920 to the finances ofet: roans
ICDC. Between the years 1974/1975 and 1978/19e

the ICDC has aided about 8,000 projects and trad e
with a financial turnover of K.Shs. 376,320 335ers

The Medium and Large Scale Loan Schemes wer; als.oo.
stered by the Development Financé Company Zf

admini
the Kenya Industrial Estates Ltd. and th
* e

Kenya,
Industrial Development Bank Ltd. all s
s associated compa-

nies of the ICDC.

what is the nature of this so-called
Africanisati
ation

programme?
have given different interpretations of t
menon.

There are those who believe that the Africanisation
programme WwWas a programme Of action to give an opport
nity to Africans to own property, which opportunit .
had been denied them during the colonial period. 2¥8

on the other hand, there are those who believe that
Africanisation policy was nothing more than an expre::e

omic nationalism on the part of the
new

ion of econ
African Governnment. 273 We think th :
at, it is importa-

nt to understand the true nature of the Africanis
programme by looking at its link with internatio ation
finance capital. This is because, we think thatnal
whereas the Africanisation programme had a lot t,
h nationalism in this country, there is the ° o
ng used as a comouflage policy to hj-dtﬂement
mination of international finance cjp;:el
a

writers steeped in their ideological bi
iases

wit
of its beil
extent of do
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in our country.

A substantial share of the ICDC funds come from
external sources both public and pirvate sectors. The
most important of these sources are: the United States
of America, KShs. 1,000,000,00; the Swedish Government
KShs. 7,004,400.00; the West German Government

(SIDA) ,
KShs. 7,111,540. and the World Bank through IDA,
10,000,000.00. The private investors include: A Bank

'CQnsortium’ KShs. 1,880,000; Barclays Bank International,

KShs. 5,555,560.00; McKenzie Dalgety (Kenya) Ltd,
KShs. 333,320; the Standard Bank Ltd, Kshs. 7,777,800
and the Exibank of the USA, KShs. 6€,865,660.00. The

external finance accounts for about 15 per centum in
1979, as compared to about 22 per centum in 1977, 280

The infiltration of foreign capital into the icoc,
a government institution, in this magnitude is evidence
e fact that the African Government is far from

of th
Finance capital uses

being in control of the economy.
the government structure to rally a Small Percentage of the
population in the economy to play some auxiliary role in
the economy, without allowing them any control of it,

Loans of varying magritudesare given out to a gmall

number of African traders and petty businessmen in the

name of Africanising the economy, when in real fact,

the economy is under the hegemonic control of finance
capital. Jorgensen records in an interview with g5

British director of a manufacturing company in Kenya,

as having been told that:

wpet us be frank. Kenya's economy is run

by 6,000 Europeans, and we are fortunate

African government content %o

to have an 281

ljeave it that way”.
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In this way, the Africanisation programme "whitewashes"
the role and effort of the African government in
transferring businesses from the non-Africans who
dominated the economy during the Colonial period

to Africans. In the estimation of the ordinary
vwananchi, the Africanisation programme is living
evidence that the government is making efforts to

transfer businesses, giving an opportunity to internation-

al capital to dominate the economy without raising any
nationalist feelings. In so far as the ICDC is the
main agency for the Africanisation programme therefore,
it performs the role of a comouflage institution:
hiding the full extent of foreign capital exploita-

tion of our economye. The ICDC encourages under the

Africanisation programme, the elites to engage in
petty-trading and what we shall later call "pin"
manufacture, as a measure of containing African nation-
alism. The government uses these petty-traders asg
exhibits of its efforts to distribute the "fruits" of
wuhuru® to "Wananchi®, when the big businesses and indu-
stries are under the control of multinational corpora-

Wwriting on this point Mr. Nowrojee has observed

il /A\_/—\

tions.
that:

wHere the parastatals have been used to establish
and entrench the new national bourgeocisie ang
secondlY: Epap_they have been used to Safe;

guard its (finance capital) position, by

the advancement of a parastic buffer "suyb-cjlagg"
by the satisfaction of some of the aspirations

of the latter". 82
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The failure of the Africanisation programme can
also be explained at another level. This is the lack
of capital, expertise and business experience on the
part of the aspiring African businessmen. Even when the
"European'" and "Asian" businesses are bought by the ICDC
or any of its various subsidiary companies and trans-
ferred to Africans, there is still the danger that the
African(s) might resell these businesses back to non-
Africans. If an outright resell 1is not consideredq,

inon=Africans are 1nv1ted to partlcipate in the

'&bu51ness as senior sleeping partners. This 4is
mainly due to the fact that the African businessmen

lack sufficient capital and at times the experience
to manage these businesses as a result of the colonial
system. This is what has been called the problem

of "window dressing'. Most African businessmen, claim
that most of the lending institutions in the Country
are unwilling to avail to them sufficient capital to
efficiently manage their businesses. This clainm is
borne out by some statistical facts. As late as

1967, loans to Kenya Africans and Kenyan “Africann

lpbusinesses accounted for only 2.6 per centum of the

total loans and advances of all the Commercial banks

283
operating in Kenvyae. 8284Apart from the historical

reasons already given, lack of capital on the

| part of African businessmen is as a result of two main

factors.

1. Most banks still view Africans as
merely potential depositors rather than
borrowers. This is because of the high
rate of interest, standing at 14 per
centum on all bank loans. Also because
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of the colonial legacy, the lending officers

in most of the commercial banks, many of them

still wWhites and Asians, 285regard lending

to Africans as a bad risk. Jorgensen records

that, in an interview with a former lending

officer and branch manager of a Commercial
- bank, he was told that: wAfricans have a

different mentality about repaying loans.

They dont see it as an obligation™. 286
This attitude on the part of bank managers has denlied
Africans and "African' firms easy access to credit facili-
ties, the only way of boosting participation of Africans

in business.

2. Since banking practice relies heavily on social
interaction between the bank officials and
their customers, Africans were cut off from
these banks, because of their social status.
Bank officials assert that you need to know
a man a bit more socially, before you can
trust him with a loan from the bank. 287
By 1971, eight years after independence, the
proportion of commercial bank loans going
to African borrowers was only 14.1 per centum,
compared to about 78 per centum going to finance

new European investments in Kenyae. 288

The government set up two training institutions:
the Management Training and Advisory Centre in Nairobi,
with the help of the International Labour Organisation,
to offer accounting and managerial course to African
businessmen and industrialists and the Kenya Industrial
Training Institute (KITI), in Nakuru, with the help of
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Japanese Government, to teach small scale industrial
skills.: It was hoped by the government that’ the pro-
vision of these skills would produce better business-
men and industrialists. This hope, apparently, is not
borne out by the fact that, most businessmen are still
helpless in terms stable sources of <apital. 1In 1972,

- _the Mombasa District Commissioner, lamented that only

35 per centum of all the wholesale and retail trades
in Mombasa, the second largest town in Kenya, was in the
hands of Africans. This does not positively show

the effects of the so—-called Africanisation programme.

The problem of nwindow dressing", brought about
by the Africanisation programme, results directly
from the government's lack of goodwill in transferring

ather having Africans controlling their economy.

or r
ses are "Africanised"™, thus

Only the small busines
incidences of economic sabotage by

It was estimated that by

1967, forelign firms in Kenya contributed about 71.4 per
centum of the value added in the manufacturing sector. 291
In the commercial sector, we often hear African business-—
men complain that the manufacturing and wholesale distri-
putors, mainly comprised of multinational firms, do not
them industrial crediF, by advancing to then goods,
without the requirement of immediafe payment. An attempt

to break the strength of these foriegn manufactures and
distributors was made in 1974 by- the then Minister of -
commerce and Industrys Dr. -Kiano, without success.

br. Kiano announced at
Industry Annual Meeting, that foreign owmed AN factu.

ring firms would no longer distribute their own products
and that the distripution of the products would be handed
african citizens by the end of that year. The
Minister gilently Passed without

ting the announcement,

+hem toO

opening
eign firmse.

the big for

grant

the Chamber of Commerce andg

over to
deadline set by the

~any sign of implemen Before
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iong, the annocuncement was forgotten and things
proceeded as before! No serious fallow-up was
made by the government. Even some of the foreign
companies which would be affected had the announce-

been implemented, dismissed the minister's

ment
293

announcement as mere election rhetoric.

The Africanisation programme has only worked
in the isolated instances when the African business-—
n and industrialists concerned have good politiéal

me

connections or are themselves former senior civil
servants who tap their connections with multi-nat*ional
corporations. ©On this point, Jorgensen observes

that: '

"In General, all viable African businesses are
managed by African businessmen who have good
political connections (as the multinational
corporations) or are themselves former civiil
servants of high rank, and in general, they
ionged to work in cooperation with multi-
national corporations rather than on their own
paths towards a more autonomous, more self-
reliant pattern of development. In other
words, the African businessmen can be said

+to have a "comprador class"™ mentality® 294

The government seems to have resigned 1té efforts

to develop an indigenious and self-reliant economy.

Most of the development efforts of the government are

channelled through the intermediary of foreign capital.

This practice, neutralises the would have been efforts

of the ICDC to Africanise the Kenyan economy.

The government policy of encouraging foreign invest-
___ment in the more luctrative areas of the economy in this
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country, thus by-passing Africans, is the root
cause and source of the failure of the Africanisation

programme. Africanisation as an economic policy of

the government has become a paper-tiger - remaining

on the official books, with very little being done to
achieve it on the ground or in practice. But the govern-—
ment and the petty-bourgeoisie, who centrol the machi-
nery of the state will always over dramatise the achieve-
ments they have made in their daily political rhetoric,
to hide the extent of the internationzl finance capital

in this countrye. This is for their benefiti And so

is the Africanisation programme, as an economic pro-

gramme. with the Africanisation of the small retail traders,

Africans are cheated into believing that they are now

at last partaking in the economic gains of the country,
leaving most of lucrative businesses and industries under
the control of international capital im collaboration with

their laékeys in the government.

NATIONAL MOBILISATION AND CAPITAL ACCUMULATION
FOR INVESTMENT

Iiz.

Apart from the necessity of controiling the economy
through the Africanisation programme, there was the
urgent need at independence -to extend the involvement -
of the African populaticn-in the Capitalist economy
and mode of production. This need arose with the
increased demands on the government to secure suffi-
cient funds for capital investment and development,

One of the anticipated sources of capital was savings

o ——
= P B ek
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from internal sources. Because of this need

to generate internal revenue for investment, it
became imperative that the African Government encou-
rages the participation of Africans in the income
generating activities, before they could be expectéd
to contribute to this savings effort. The mobilisation
of Africans into the income generating economic acti-
vities started forthwith with independence. This

programme Or activity was conducted at two levels:

at the guantitative level, when the
government sought to increase the business
activities in which African traders and

1.

pbusinessmen were involved, and

at the qualitative level, by increasing and
encouraging African participation in the
pusiness activities in the more lucrative

areas of the economy.

At the quantitatiVe level, the African Government
encouraged and partially undertook to finance African
pusinessmen and trader’s entry into the various types
of businesses and trade s as: sole proprietors,
partners and members of joint stock companies. Laws
were passed to enable the government to achieve this
end. Notable among the new legislations, were the
rrade Licencing Act 295 and the Immigration Act. 296
The effects of these two legislations, it .was hoped
would be to reduce the influx of foreign participation
in the economys "African" partnershios and 1imited
1iability companies as a result of government encoﬁra—

gement were more than doubled in the first decade cf
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independence. In 1954, the number of partnerships
belonging to Africans constituted only 11 per centum
of the total number registered which stood at 12,487.
In 1964, shortly after independence, African partner-
ships consituted 54 per centum of the total on the
register. 1In 1973, the total number of partnerships
.4in Kenya stood at 55,589. Of this number, African
partnerships constituted 80 per centum.EQT From
1954 to 1973, the overall increase in the number of
partnerships was 43,102, an increase of about 400 per
centum. On the other hand, the increase in the African
partnerships went up by about 750 per centum, during
the same period. Although it is not possible to deter-
mine, the pusiness turn-over of these partnerships,
because of the secretive nature of their businesses,
Wwe think that the mere increase in their numbers in the
proportions mentioned above, justify the observation that,
more business was being handled by the partnerships in
1973 than in 1964 and 1954. Many of the partnerships
that were established between 1964 and 1973, benefited
from ICDC funding. It is worthy of note, that by June
there were about 4,155 loanees of the ICDC

all Loans Scheme category.22? phe

298

30 1973,
falling under the Sm
«~me~ Small Loans Scheme, is used to furd or finance,

the small scale traders and businessmen of the des-—

cription of sole traders and partnerships.

on also finds that, there was a corresponding

Swains
increase in the number of limited liability incorpo-
rated in Kenya during the same period. 300 In her

jnvestigation, Swainson finds that, by 1965, there

1y 35 “"African® 301 companies in every sample
of 485, 302he studied., By 1973, the “African® Limited

Companies had increased to about 121 this.representing
an increase from 7 per centum to about 24 per centum of all the
registered companies. The most interesting aspect of this .

wore on
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jncrease was not in the mere numbers. ' There was also an
increase, although a small one, in the capital

committed by Africans into these companies. This

shows that African businessmen, were now genera-

ting more money for savings and subsequent invest-

ment than ever before. By 1973, most of the

waAfrican® Companies were categorised within the

medium sized group of companies, as opposed to the
position in 1965, when most of the "African" companies
were small sized. Table A below, shows the increase
in numbers and sizes of thesé'Africaﬁ'companies in

comparison to companies belonging to other racial

groups, notably the Asians and Europeans.

Although Table A clearly shows an increased
participation of the "African" limited liability
companies in the Kenyan economy in 1973 more than
1965, and therefore by the same token, more savings
generating activities within the economy in 1973 than
an important fact revealed about "African"

1965,
companies is that they still operate at lower levels

than those belonging to the other racial groups.
out of 485 companies doing business in Kenya, an

independent Afrian country, only 121 companies
are "African". The rest of the companies belong

to "Asians" and "Europeans". The figure represents
only 24 per centum of company ownership in Kenya.
Further analysis reveals that "African? companies fall
within the small and medium categories, with tha
registered capital ranging from £1 to £10,000.00.

This is contrasted with the "Asian"™ and "“European®"
companies which mainly fall withe the medium and large

scale categories with registered capital upwards of



TABLE As

-]

THE SIZES OF PRIVATE REGISTERED COMPANIES IN KENYA IN 1965 AND 1973 BY RACE

1968

REGISTERED CAPITAL

African Companies: 3
Asian Companies: £
European Companiess {2
Mixed Companies: 11
TOTAL: 137
193

African Companies: 1
Asian Companies : &
European Companies: 2
Mixed Companies: 10
TOTAL: 92

5
5
[t
81

28
12
23
15

AP
S

28

58
49
M
46

|

£K,1-4999 % of firms £KS000 hHMsﬁwM+MHMs TOTAL
10000

0 . 35
I
20 2 81
0 18 5
i 2 9!5 21
% 193
mou 121
% % 199
VRN, .
% 0 .
5 %

_

SOURCE: Nicola Swaingon, "The Rise of the National Bourgeoise in Kenya®, Review of the Political

Econony of Africa no. 8, p. 49,
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£10.000,00. This means inter alia, that African
participation in the economy has not yet countered
the dominating role played by foreign capital.
Suffice it to say, that the big "Asian" and "“European"
Companies doing businesses in Kenya are subsidiary
companies of multinational corporations, having global
connections. Their effect on the Kenyan economy is
phenomenal,bearing in mind the glo bal transactions
and experiences. One thing is very clear from the
ansactions of these companies. This is

business tr
that, multinational companies investing in this country

do so, not because of their love for this country, but
rather because of the great opportunity they have to
maximise profits. 303 The huge profits made by these
companies are usually siphoned to the metropole under
statutory guarantees of the host country, 304 thus, defeatin:
the very purpose for which foreign investors were in-
vited to come and invest in the country. 305

At the qualitative level, Africam participation
in the economy was diversified into business activities which
noen. hitherto pefore undertaken by Africans.
Among other things, someé form of manufacturing, which
had been exclusively undertaken by the Asians and
an African economic activity.

had not-

Europeans became also

Swainson has some invaluable data in this regard.

By 1973, the wpfrican®™ companies were engaged in the
business activities as shown in Table B.

The agtivity sector of "African" companies -
represented above, corresponds with what Kaplinsky
found in his study, 306 a5 the areas of activity
of firms on which the ICDC committed the greatest part
of its funds, under the Small Loans Scheme.
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TABLE B:

THE ACTIVITY SECTOR CF A SAMPLE OF AFRICAN COMPANIES - 1973

Agricultural (production and distribution) : §S
Manufacture (food and clothing) s 4
Basic Materials (Chemicals and metals) s 1
General Engineering : 1
Transport and Tourism . 8
Building, Finance and Property s 11
Import, Export Agencies . 8
Wwholesale Merchants s 17
Retail Services s 12

H S

Others

SOURCE: Nicola Swainson gop-.cit., p.45

Kapliinsky enumerates the following as the areas in
economy which are funded by the ICDC's Small Loans

ousr
Scheme: Maize Milling and flour; bakery; jaggery;
woodworkingj; car repairs and sales; sisal brushes

and machine buildingj; quarry and cement manufacture;
blocks; tailoring; leather and shoes manufacture;

saw mills and miscellaneous manufacture which involves,
tyre retreading, manufacture of agricultural implements
and battery assembly. If our comparison of these two
studies is correct, it is right to observe that,  the
ICDC has been instrumental in promoting and financing
the diversification of African participation in business
But one may ask, what is the nature of this

in Kenvyae.
African participation in the economy as represented by

these studies?
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This question can be answered briefly. African
businessmen can mainly be found in small businesses
as contrasted to the other racial groups living in
Kenya, whose companies operate the large scale business-
es, most of them with international connections. 1In
the industrial sector, African participation is mainly
in what may be termed service industries as opposed to
production industries. Food processing for export, tour-=
transport, import and export agencies, wholesale

ism,
and retail trades account for about 92 per cent of all
the African business time. 307 Coupled with the fact that

African businesses account for only about 24 per cent
(this being the percentage of African companies doing
business in Kenyal), it seems to us that it is still a
long way before Africans can be said to be playing a
leading role in the capital accumulation process. There
ijs still plenty of room at both the quantitative and
qualitative levels for African participation in the
economy. The ICDC and the other public corporations
charged with the responsibility of mobilising African
participation in the economy should feel challenged

by the present state of affairs whereby Africans in
their own country are playing an almost peripheral role

in the economye.

THE INDUSTRIALISATION PROCESS AND THE -ICDC -

IVe

At the risk of repetition, we feel we should
recount the story of the industrialisation process in
Kenya. This is because, the ICDC was specifically
established in 1954 to initiate industrial develop-
The desire to initiate industrial deveiop-

. e S ———— s Fe
e T

ment.
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ment became an even more urgent priority at
independence. The new African Government in a policy
statement immediately after independence, promised
that it would encourage industrial development with
the government participating in the ownership and

management of the jndustries it regarded as fundamental

to the economye. 309  rne urgent need to industrialise by

the African Government was also imperative because of the
loop-sided colonial economy, which concentrated on the
agricultural sector, at the expense of industries. 310

By the 1957/1958 period, the ICDC in response to the

government's desire to create an jndustrial sector, was

interested in a number of industrial companies. These
companies were: the East African Industries, the Kenvya
Canners Ltd., and Pitt Moore Glassworks Ltd., The ICDC
also received applications for ald from other industrial
companiles jncluding the: New Stanley Hotel, Kenya
Coast Fisheries Project and a Steel Works project. At
the time, there was one handicap to the full partici-
pation by the 1cDC in industrial projects in the country.
This was the lack of sufficient funds. The Board of
pirectors of the 1CDC complained in that year about

the inadequate funds at its disposal. The Board of
Directors of the ICDC said that: runless additional
moneys are placed at the disposal of the corporation,
the time is not distant, if not already arrived, when
the corporation will no longer be able to deal with the

lications, no matter how desirable, from the point of

app
311

view of the country's economy their projects may be".
By 1963/1964 period, the financial position of the corpo-
ration had markedly changed. A lot of enthusiasm was
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being shown by the Government into the activities

of the corporation. Funds were avallead to the
corporation for its activities. Several additions
were made to the ICDC's list of industrial projects.
These included: the Kenya Canners Ltd; the Kenva
Cashewnuts Ltd; the East African Packaging Industries
Ltde and the Pulp and Paper Company of East Africa Ltd.
The ICDC planned to invest in several other industrial
projects including: the Diatomite Company Ltd. near
Gilgil and the now famous Kenya Industrial Estates.

By the 1970s, ICDC's industrial investments had
been increased tremendously. The Corpcration establi-
shed subsidiary companies and entered into several
joint venture agreements with many industrial multi-
national corporations, culminating into Associated
Companies of the ICDC. As of June 30, 1979, the
ICcDC had established fifteen (15) subsidiary companies
and entered into.fourty-four joint _venture agreements . .
which formed the basis of the Associated Companies. 312
Although some of ICDC's subsidiary and Associated Compa-
nies are not industrial Companies as such, it is worthy
noting the new leash of activity and 1ife within the
IcpCc. Of the ICDC's subsidiary companies, the follow-
ing can be said to undertake some form of industrial
activity: the African Diatomite Ltd; the Ceramic
Industries of East Africa Ltd., the East African Fine
Spinners Ltd; the General Motors (Kenya) Ltd., the d
Mining Industries Ltd., the Somerset Africa Ltd.,
and the Fluospar Company of Kenya Ltd., a company under
1iquadation.313 Most of the Associated Companies on
the other hand undertake some form or other of indus-
trial activity. By June 30, 1979, the government
through the ICDC had spent about KShs. 296,000.000,.00

on industriqﬁyprqje;ts._ 314

e R W



- 187 -

A discussion of the ICDC's efforts to create
an industrial sector in Kenya cannot be complete
without mentioning two important institutions
which specifically aid the ICDC in its industrial-
jsation efforts. These two institutions are:
the Industrial Development Bank Ltd. and the Kenya
Industrial Estates Ltd, We shall now turn to a
detailed discussion of these two institutions.

—

(1) THE INDUSTRIAL DEVELOPMENT BANK LTD. (IDB)

As a measure of the increasing importance with
which the industrialisation process was being viewed,
both by the ICDC and the government, the Industrial
Bank was set up in 1970. The Industrial
Development Bank was set up to specialise in fina-
ncing large scale industrial projects as opposed to
the small and medium scale projects which were
being handled by the Kenya Industrial Estates Ltd.
The Industrial Development Bank was set up with
the help and funding of the VWiorld Bank - thiough
the International Bank of Reconstruction and Deve-
lopment (IBRD); Morgan Grenfell, a UB.K. Company; a
wWest German Company; the Government of Kenya; the
Kenya National Assurance Co. Ltd, and the ICDC
holding .20.8 per cent of the shares. Among the
industrial projects financed by the Bank, are
factories manufacturing the following items:

Development
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e ? CHAPTER SIX

CONCLUSIONS AND POLICY RECOMHENDATIONS

This study started with a genersal survey of the
evoluticon of the public corporation as a concept.
The progressive disintegration of Laissez Faire
economics, which had started by the middle of the:
18th century reached its peak in the 1920s and
early 1930s. Free Competition which hagd appeared
to the majority of the economists of the time, as
the natural law, gave way to the concentration and
centralisation of production, leading to monopoly
Capitalism. The spirit of the small cottage and
guild producer, which was epitomised by the adadge:
"leave us alone", died away with free competition.
Wealth was concentrated in fewer and fewer hands.
The concentration and centralisation of wealth into
fewer hands inevitably led to the state, which had
hitherto contenggq itself with the "XKeepina of iLaw
and Order%, into the economic arena, as one of the -
active participants. This movement of the productive
forces from Laissez Faire capitalism to monopoly ca-
pitalism, had been predicted by Karl fMlarx, as an
inevitable fact resulting from the free competition
of the 18th century. 323 Marx had obzerved that the
concentration and centralisation of property and wealth
into fewer and fewer hands by the monuopolies would in
turn lead to a greater-and more active role being play-
ed by the state. in-the .econcorry, as one of the economic
actors, than hitherto known. For different reasons,
Karl Renner 324 and John Keynes,325 also believed
that the state was bound to play an inportant role in
the economies of their nations duvring the monopoly
Phase of capitalist procduction.
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Renner advanced the theory that the establish-
ment of public corporations, institutions enjoying
A separate legal personality from the government
te carry out activities on behalf of the state, was
the only opportunity available for “"countering the
daminance of the monopoly capitalist owner." 326
Or the other hand, Keynes asserted that, economic
dewelopment in the monopoly capitalist era depended
orm the growth and recognition of semi-autonomous
imstitutions: public corporations, within the state
organisation, whose criterion of action within their
fi=lds would be solely the "public interest"™ and whose
deliberations would be free from private advantage. 327
Im this way, public corporations, became the identi-
fied agents of governments to perform the important
role of economic actors, along side existing institu-—
tions of private property. Public corporations were
distinguished from the other business organisations
©of the time, by their concern for the "public interest",
as contrasted to the private, profit motivated limited
liability company and partnership. Historically there-
fore, public corporations can be traced to the revolu-
tion at the end of the 19th century, which gave birth
to monopoly capitalism.

But are public corporations as creatures of the
state, free from the issues or interests of
private motive? A theory of the State which represents
1€ as a mindless arbitor of hetereogenous interests
in society is inadequate, and does not give due consi-
deration to the evolution of the state within its

histoficai and class contexts.328 From the roles it
performs ‘in any society, the state is not a neutral
institution, but on the contrary, it is an instrument

——t— —— i
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of oppression or coersion at the disposal of the do-
minant class or classes in any society. The roles
that the state and its institutions (notably the
public corporations) play, are assigned to them by

the dominant class interests in that sociéty. The state
and its institutions are found most active in those
areas of the economy which perpetuate the economic
interests of the ruling class or classes. The use

of public corporations in Kenya by the state should
therefore be seen in this context. Public corporations
are creatures of monopoly capitalism, which they have
faithfully served, in financing what has been called
"wasteful production®", 329 This fact, explains

the reason why public corporations lend themselves

to a variety of uses in different political set-ups.
Because public corporations take their inspirations
from the politico-economic set—up and the nature of

the state in any country, changes at the politico-~
economic level have far reaching ramifications on

the type of goals and objectives that the public corpo=-
rations will be called upon to fulfil. Depending
therefore, on the nature of the politico-economic
set—up in any particular country, and the political
ideology that the ruling clique espouses, the nature,
goals and objectives of public corporations will vary.

In Kenya, public‘corporations conceptually, drew ~
their theoretical basis from the British theory of
the 1930s. =30 The British theory of public corpora-
tions . posits a balance between managerial autonomy
and public accountability for the efficient and effect-
ive management of the enterprise being run by the
public corporation. This organisational form is
sald to be_a "unique combination®, which allows
public corporations to operate on ccmmercial lines,

e G A
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developed for the limited l1liability company, and at
the same time, the enterprise remains accountable to
the general public, who constitute the shareholders,
via the government department or ministry, under whose
portifolio the public corporation falls.

How far can it be said that the goals and objectives
of public corporations as corporate and economic entities,
are to be found in the organisational form, that is:
balancing managerial autonomy and public acccountability?
Put another way, how true can it be said that, the orga-
nisational form constitutes the goal and objective of an
institution, whose evolution is to be traced to the
economic interests at stake at a particular historical
epoch? This study asserts that, the goals and
objectives by the state for establishing public corporations
was not so that the corporations could manage efficiently
the enterprises under them, but rather, the attainment of
specific economic interests that accrued to the dominant
interest groups or classes, which controlled the state
machinery and for whom public corporations had become
important policy instruments. The goals and objectives
of the modern public corporations are to be found in the
aims and objectives of monopoly capitalism. It was ultimately
monopoly capitalism which benefited from the evolution and
establishment of public corporations by governments.

The aspirations of monopoly capitalism, as a phase of
capitalist production, became the goals and objectives
that public corporationé sought to achieve, since
monopoly capitalism represented the dominant mode of
production at the time when public corporations became
a popular feature of capitalist production. Examples
of the way monopoly capitalism employed the use of
public corporations can be furnished by two important
British public corporations: The Colonial (now
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Commonwealth) Development Corporation (CDC) and
The Overseas Food Corporation (OFC), Corporations
which pursued the same objectives as monopoly ca-
pitalism. These two public corporations were
established by British monopoly capital for the
search of raw materials for British industries and
the provision of food for the starved industrial
population in Britain and Europe generally. The
organisational form had little, if anything, to do
with the realisation of these goals or objectives.

Although the theoretical basis of the Kenvyan
public corporation is drawn from the British theory,
the Kenyan public corporatién does not correspond -
to the model posited by this theory. There have
been changes in this British model to take account
of the differences in the political systems in these
two countries. An analysis of the ICDC reveals that the
Corporate managers of public corporations in Kenva
do not regard themselves as having antagonistic interests
from those held by the politicians. Corporate
managers and the political wing of the Kenyan "comprador®
class perform their respective functions in an atmo-
sphere of mutuality and goodwill. The entrepreneur—
manager, managing public corporations and the politicians
managing the state apparatus merely control different
aspects of the state machinery. They both belong to
the same class, the petty-bourgeoisie, and they have
nothing to fear from each other. Indeed they comple-
ment each other in the control of the state machinery.
The petty-bourgeoisie as a class is in turn in the
service of international capital, and use public corpo-
rations as the instrument of this service. Public
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Corporations in Kenya, and the ICDC in particular

are used to channel foreign capital into the most
lucrative areas of the economy, under—-cutting any

local initiatives from entering into these areas.

In doing so, the Kenvyan petty-bourgeoisie class and
international capital, share out the benefits that are
generated by this partnership, through the agency of
public corporations. Political patronage by way of
appeointments to the boards of directors of public cor-
porations is one other use to which public corporations
are put in Kenva, either to resolve conflicts that
arise within the ranks of the petty-bourgeoisie or to
maintain those people or persons who have been tempora-
rily axed off from the comprador-political wing by the
electorate. By these manouevres, public corporations
are used by the "comprador"™ class for its own benefits
and ends and those of international capital. "pPublic
interests'" to which politicians and the commercial
bureaucracy running or managing public corporations

so often refer, become mere slogans for the appease-
ment and blind-folding the public.

It is precisely because of the unity of interests
between the entrepreneur—-manager of public corpora-—
tions and the comprador-politician that the legal
mechanisms provided for by the law have been rendered
otiose. This is the second time in the history of
public corporations in this country for this to happen.
During the coclonial period, the colonial state did not
find it necessary to control the settler community who
comprised the entrepreneurial - managers of the colonial
Public corporations, via the set legal controls. Informe
al controls, which comprised mainly in the sharing of
the same ideals about the role of the coionial economy,
were enough to direct and synchronise the activities
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of the colonial entrepreneurial - managers to

supplem=nt the efforts of the Colonial Government

in its policies of exploiting the human and natural
resourcaes in the Colony of Kenva. Also in post-

ccoloniai Henva, the development of an African entre~
oreneurtial - manaaer cadre after the attainment of
independ~nce, side by side with the comprador -
politician, has rendered the formal legalistic

controls provided by the law to be unnecessary 1in
controlling the functicns and activities of public corpo-
rations in Kenvya. Whereas these legal controls were

of some use immediately after independence, when nascent
nationalism on the part of the African politicians tended
to conflict with the entrenched monopoly interests, these
conflicts are now a thing of the past. In 1267 formal
legal controls in the ICDC were requested for by the

then Minister of Ccmmerce and Industry Mr. Mwai Kibaki,
to control the settler attitudes to the economic poli-
cies of the African Gover'nmc-:-ni:._.3":"'1 Mr. Mwai Kibaki
explained the necessity of this addition to the ICDC

Act, as an "oversight which had to be corrected so as

to avoid any doubt as to who would be able to give dire-
ctions, if there was a conflict of opinion between the
corporate managers of the ICDC and the politically acco-
untable minister". 332 It is our coatention that,
contrary to the view held by the minister, there had
been no oversight on the part of the Colonial Government,
when it was debating the IDC Act in 1954. There was
no necessity for the inclusion in the Act formal legal
controls, since these controls could be achieved in-
formally. And so is the position togday! Even with

this formal power on the statute books, the corporate
managers and the comprador -~ politicians regard each
other as '"colleagues, engaged in nation building and as

such need no real legalistic controls". 333
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The emphasis on the organisational form and
the law pertaining to public corporations as the
most important inputs in the management and performance
of corporate Iunctions have important implications
in Kenya. Because public corporations are separate
legal entities from the government which creates
them, it is possible for the government to side-step
its roliticali accountability when there is a crisis
in their management. The corporate managers who
run the day-—-to-day affairs of the corporation will
in the period of crisis be left out in the cold to
explain the crisis and the losses that their public
corporations have incurred to the general public who
constitute their shareholders. This is what happen-
ed to the management committee of the Kenya Meat
Commission. 334 Whereas the Kenya Meat Commission was
making huge losses, among other reasons because, the
government had encouraged and even financed another
privately owned slaughter house under the name of
Haial Meat Products Co. Ltd., tHe immediate explana-~
tion given by the government for the losses made by
the Kenya Meat Commission,was the corporate inefficiency
and mismanagement by the management committee of the
corporation. Because of the alleged inefficiency and
mismanagement of the corporation, the chief executive
of the corporation lost his job, 335the reasoning going:
with his removal a more competent and able manager
would be emplovyed. Although another chief executive
was appointed, the corporation has continued to make
losses because of the uncongenial economic surroundings

in which the corporation has continued to operaten336

This organisational form has also important
ramification with regard to foreign investment in this
country. Officials of international lending insti-
tutions insist on doing businesses with public cor-
porations rather than government departments, in the
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beliei that the corporate form which the
public corporations tuke, is free from the vagaries
of locsl politics, Alyo public corporations are
prefers.ed because their management pattern or stru-—
cture ailows four the purcicipation of officers from
the donor or lending institutions, without their
appointimant raising political sentiments or politi-
cal piwszsure irom Lhe puiiic. Private investors
prefer to enter into joint venture agreements with
public corporations because, they are politics-
free =and the private investors are invited to parti-
cipate in the managenen:t of these joint enterprises
by providing the technical staff. -7 On the other
hand, it has been said thzt the socialist countries
which also provide a limited amount of aid, prefer
to deal or do business with public corporations because,
they are 'socialistic!" institutions as compared to
the limited liability companies with all their capita-—
listic connotations. 338 Because of this prefer-
ernce - DYy external lending agencies, the government
uses public corporations in Kenya to attract foreign

aid and investments from all possible willing corners

of the world: the international lending agencies,
the Western Capitalist countries and the eastern
339

socialist countries.

But is this organisational form or structure all
this important for the fulfilment of the posited
goals for public corporations? Put another way,
could it make any difference if the ICDC and other
public corporations in Kenya,existed under a different
organisational form: the limited liability company
or even the government department? This study argues
that the particular form in which public corporations
exist, indeed the form in which the ICDC exists is not
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crucial for the performance by the ICDC of its corporate
functions. In view of this study's finding, it is
irrelevant whether the ICDC or indeed any other public
corporation in Kenya existed in the other two alterna-
tive forms government enterprises take. In any case,
all the Subsidiary and Associated Companies of the

CBC Lake Lhie Jlorm of diimlted liability companies,
registered under the Companies Act. It would seem
therefore that the organisational form or structure alone
does not bestow upon any public corporation any serious
advantage. This conclusion finds support in Professor

Hansont's observation that:

"practically every known type of public
enterprise is to be found working well

in some circumstances and badly in others, and
it is extremely difficult to say to what
extent the performance of a particular
enterprise has been influenced by the

form that the political authorities

have given it.n" 340

So long as the activities, goals and objectives set
for public corporations by the political authorities
remain the same, mere changes in the form public
corporations take cannot have a decisive impact on

the way these goals and objectives are implemented or
even achieved. The emphasis on the legal form and
organisational structures set out in the enabling Acts
of public corporations, are therefore oneiric.

This is not the same as saying that the emphasis
on the organisational form or structure by the government
is a waste of time as a politiqal objective. The emphasis

o ——y
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is what happened in Tanzania. While the poli-

"doliver coods' Lo the public. This
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tical burecauvucracy was making scme genuine

efforts to formulate policies at the political

and econoi:ic levels for the proper and systematic

operation «f the public corporation sector, orga-
Ltsational and structural changes were undertaken

to buy time. Changes have been effected on the

working relationships of public corporations in

Tanzanlia at the political and economic levels which

rei.der some of the principles on which the theory

of public cecrporations are based otiose. 342

organisational reform is rich in promises and

promises are much cheaper to make than performance.

Professor Friecdmann made this point succinctly and

we shall quote him at length to show the full

impilications of this phenomenon. He said:

"the rationality of law reform,.is in a.way
spurious, abstract, conceptual and unreal.

1t is not instrumental in achieving the pro-
claimed objectives. The major interest it
serves, is that of the legal profession itself.

In a rather odd way and precisely because of its
deficiences, it can be very valuable to the state.
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Again this 18 not bacause i1aw reform
really brincs reform. It is becauss
law reforin is rich ain promizes. Soma--
times prcmises are much przferable to

-

rerformance and usnalily they are far
. S 343
ci:caper tool®

POLICY IMPLICATIGHS

Public Corporations as creatures of governments,
take their guidelinez from the political system and the
ideology of the country in which thev operate. The roles
objectives that public corporations perform are
therefore the objectives of the political bureau-
cracy that constitute the state in any particul ar
society. In Kenya, the roles and chrjectives that
have been assigned to public corporztions by the
political bhureaucracy reflect the nec—colonial status
of the Kenyan state and the economy in general. These
roles are the traditional expectatizas of monopoly
capital, cournled with an intensified export of capital
for the further exploitation of the Henvan economy.
Attempted oraganisational reforms thst seeksonly to
alter the form of nublic corporations without the
accompanying changes at the political and economic
levels, changes aimed at restructuring the whole
economy, including: the political motives, roles
and objectives, mercly tampaer with the superstructural
features, including the law, and will not produce

and
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the desired results. Most of the shortcomings that
public corporations suffer from in Kenya result

from the contradictory policies pursued by the
state, which in turn result from the government's
link with international capital. Only when this
depandance on international capital is destroy=d

at the political and zconomic levels, can public
corporations be reformed or re-~shaped to serve

the needs of economic development for the greater
majority of the people of - Kenya.

Efforts to reshsaspe public corporations in
Kenya, should take cognisance of the fact of their
historical development. Public corporations cannot
operate out of their own politico-economic set-up
The present or existing politico-~economic climate
in Kenya does not allow or permit public corpora-
tions to perform any other role, than that of
supportive instruments for the exploitation of
this country by international capital in collaborati-
on with the local petty~-bourgeoisies The reco-
mmendations of the Review Committee of Statutory
Boards,344 which merely stop at the organisational
level: "Financial management, organisational
deficiencies, poor management and ineffective super-
vision by the government", 345 will not to our
mind, alter the objective purpose of public corpo-
rations in Kenya. Evidence of prolonged ineffi-
ciency, financial mismanagement, waste, maladminis-
tration, personalisation of office and resisting
public accountability will persist, not only in
public corporations, but also in government depart-
ments and ministries. Nepotism, corruption and the

personalisation of office by Corporate managers



will continue to plague the manaaement of public
corporations in Kenya, notwithstanding the
recommendations of the review committee, because

they merely sought to tamper with the organisational
aspects of corporate management, without addressing
themselves to the politico«—-economic environment in
which these corporations worke. Perhaps more importa-
ntly, the class penefits by the political and commer-
cial bureaucracies who comprise the comprador class

in Kenya, will not be significantly changed by these

recommendations.

Critical criteria for evaluating the performance
and relevancy of public corporations should be set
at the political and economic levels. Harsh choices
should be made at the politico-economic policy
formulation levels. In this regard, such issues
as: are public corporations in Kenvya, service or
commercially oriented organisations, expected to
declare profits at the end of every financial year?;
are public corporations in Kenya to be used to de-
velop a public sector ownership or a private indi-
vidualist ownership system? and finally, are public
corporations to initiate local based or foreign
based development? , have to be faced and answered
before any effort is made to alter the structure
of the existing corporations. Without making
some of these choices, attempted reform at the
purely organisational levels: the organisational
structure, management technigues, control procedures,
appointment criteria and the terms and conditions of
service of the employees, are mere promises. And
perhaps these promises are much more preferable and
cheaper too, than actual or substantive reform or
change, in the present circumstances in Kenvya.
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CHAPTER 517

THZ INDUSTRIAL AND COMMERCIAL DEVELOPMENT CORDPORATION

Commcncement: 15th February, 1955

An Act to establish a corporation to bae known
as the Industrial and Commercial Development
Corporation for facilitating the industrial
and eccnomic development of Kenvya

1. This Act may be cited as the Industrial

Development Act.

2. In this Act, except where the context otherwise

requires -

"Corporation” means the Industrial and Commercial
Development Corporation established by section 3 of

this Actg;

"Minister" means the Minister for the time
being responsible for commerce and industry;

"Minister for Finance”" means the Minister for
the time beling responsible for finance.
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3. (1) There is hereby established a corporation
to be known as the the Industrial and Commercial
Development Corporation, for the purposes of faci-
litating the industrial and economic development

of Kenya by the initiation, assistance or expansion
or by aiding in the initiation, assistance or ex-
pansion of industrial, commercial or other under-
takings or enterprises in Kenya or elsewhere.

(2) In the exercise of its functions under
this Act the Corporation shall have regard gene-—
rally to the desirability of-

(a) acting principally as an auxilliary
finance organisation and not as the
sole source of the provision of finance
in respect of any particular undertaking
or enterprise as aforesaid;

(b) exercising its powers of affording financial
assistance, so far as possible and except
where the Minister for Finance otherwise
directs, by way of guarantee, loan or
investment and not by way of grant or
subsidy;

{(c) requiring early liquidation or repayment
of any gquarantee, loan or investment made
by the Corporation, in order to ensure so
far as possible that the liquid resources
of the Corporation may be available for
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other purposes within the scope of the
functions of the Corporation under this

Act,

and, in particular, to the desirability of
ensuring that any such undertaking or enterprise
as aforesaid will be of long-term value in relation to
the proved self-supporting or to furnish direct
profits either immediately or in the future.

(3) The Corporation shall be a body cérporate
with perpetual succession and a common seal, with
power to hold land and to sue and be sued in its

corporate name.

(4) The application of the seal of the
Corporation shall be authenticated by the signatures
of the chairman of the Corporation (or some other
director authorised by the Corporation to authenti-
cate the application of the seal thereof) and of

another director.

(5) Every document purporting to be an
instrument issued by the Corporation and to be sealed
as aforesald or to be signed on behalf of the Corpo-
ration shall be received in evidence and be deemed
to be such an instrument without further proof
unless the contrary is shown.

4. (1) The Corporation shall consist of a
chairman and not less than five or more than nine
other directors, all of whom shall be appointed by
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the Minlister from among peorsons apvpearing to
him to have had experisnce and shown cepaclity
in industry, trade or administraztion.

(2) Every director of the Corporaiion shaili
hold and vacate his office in accordance with Eiv- terms
of his appointmant and shall, on ceasing toe be a director.

be eligible for reappolintment:

Provided that any director may at any time
by notice in writing to the Minister resicn his cifice.

(3) All appointments under this saction shall
be made by the Minister after consultation with rne

Corporation.

tha

(4) The validity of any proceedings of
Corporation shall not be affected by any vacancy
amongst the directors or by any defect in the

appointment of a director.

(5) If the chairman of the Corporation
ceases to be a director he shall zl1s0 cease to be

a chairman.

(6) If the Minister is satisfied thuat any

director -

(a) has become bankrupt or has made an
arrangement with his creditors; or
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{b) is incapacitated by physical or mental

1llness; or

(c) has been absent from meetings of the
Corporation for a period longer than three consecutive
montns withoui: the permission of the Corporation; or

{d) 1is otherwise unable or unfit to discharge
the functions of a director, or is unsuitable to

continue as a director,

the Minister may remove him from his office as a

directore.

Se (1) Subject to the approval of the
Minister, each director shall have power to appoint
either another director or any person approved by
the other directors, or by a majority of them, to
act as an alternate director in his place during his

absence or his inabillity to attend any meeting, and
may at his discretion remove such alternate director:

Provided that no director or person shall at
one and the same time act as alternate director in

place of more than one director.

(2) An alternate director shall, whilst
so acting (except as regards remuneration and the

power to appoint an alternate), be subject in all
respects to the provisions of this Act relating to
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dirzctor:s. and each alternate director shall,
so acting,; exercise and discharge all the
powers and dutlies of his appointor in

whil st
functions,
hls appointorts absence.

(27 A disrector acting as alternate
dircctor shall have an additional vote for the director

for whom he s0 acts.

(4) An alternate director shall cease
to be an alternate director whenever his appointor

ceases for any reason to be a director.

6. (1) The Corporation shall pay to the
chairman and each director such remuneration and
allowances as may from time to time be determined
by the Corperation with the approval of the Minister.

(2) If any director or person is employed
about the affairs of the Corporation otherwise than
as director, the Corporation may pay him such remu~

neration and allowances (in addition to the remu-

neration or allowances, if any, to which he:may

be entitled as a director), as the Corporation,
with the approval of the Minister, may determine.

7. The Corporation may appoint a general
manager, and such managers, accountants, secretaries,
managing agents and such other servants or agents
as the Corporation may consider necessary for the
proper discharge of its functlons, on such terms
and conditions as the Corporation may determine.
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8. Without prejudice to the generality
of the provisions of section 3 of this Act the

Corporation shall, subject to the approval,
gencrally or specially, of the Minister and subject

to such terms and conditions as he may impose in

giving any such approval, have power -

(a) to provide credit and finance by
means of loans or the subscription of
ican or share capital or otherwise
for industrial, commercial or other
undertakings or enterprises in Kenya

or elsewhere;

to subscribe for, conditionally or
unconditionally, to underwrite, issue
on commission or otherwise, take, hold

(L)

deal in and convert shares, stocks,
obligations and securities of all kinds,
and to enter into partnership, or into
any arrangement for participating in
undertakings, sharing profits, union
of interest, reciprocal concession or
co-operation with any person, partner-
ship or company, and to take or other-
wise acquire and hold shares or stocks
in or obligations or securities of, and
to subsidize, any person, partnership or
company, and to sell, hold, reissue, with
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¢ without guarantee, or otherwise deal

with any such shares, stocks, obligations

o1r securities, and to promote and aid

in promoting, constitute, form or organize
companies, syndicates, or partnerships of
al)l kinds to exercise and enforce all rights
and powers conferred by or incident to its
ownership of any shares, stocks, obligations
or securities for the time beling held or

cwned by the Corporation;j

(c) to advance, deposit or lend money, securities
and property to or with such persons, part-
nerships or companies and on such terms as
may seem expedient; to create, mnmake, draw,
accept, endorse, execute, issue, discount,
buy, sell, negotiate and deal in bills,
notes, bills of lading, warrants, coupons,
debentures and other negotiable or trans—

ferable instruments;

(d) subject to the provisions of section
10 of this Act, to guarantee or become
1iable by way of suretyship or indemnity
for the payment of money, or for the
performance of any contracts or obligations,
and generally to transact all kinds of
guarantee, trust or agency business;

(e) to purchase, take or lease, hire or
otherwise acquire, and to sell, exchange,
surrender, lease, mortgage, charge, convert,
turn to account, dispose of and deal with,



any movizlz o irmovable property

and rignts of il kinds;

purchase o - «ciherwise acguire and carry-
e vart of the business,

(f) to
An the whiala
property, gocdwill and assets of any
person, partnzrship or cowmpany carrying
on, or proposirg Lo carcy on, any

business which tne Corporation is

authorized to crrry on,
convenicently «arrcied on in connexion

or which can be

with suci buzin~ss or may seem calculated,
indi.z2ctly, to benefit the

or possecssed of property

the purposes of the Corpo-

as part of the consideration

directly or
Corporation,
suitable for

ration, and,
for any of the =2cts or things aforesaid or

property acquired, to undertake all or
any of the 1iasbilities of such a person,
partnership or «hmpany, or to acquire an

interest in, amalgamate with or enter into
any arrangemeni for sharing profits or for
co—operation or for limiting competition
or for mutual assistance with any such
person, partnership or company, and to
issue or accept cash or any shares,

give 9
obligations or securities that

stocks;
may be agreed upon, and to hold and

retain or sell, mortgage and deal with
any shares, stocks, obligations or

securities so rcceived;



(g) to sell, exchange, mortgage (with or
without power of sale), assign, lease
sublet, improvz, manage, develop, dis-
pose of, turn to account, grant rights

and privileges in respect of and gene-
rally otherwise deal with the whole or

any part of the business, estates, property,
rights or undertakings of the Corporation,
upon any terms, either together or in

and as a going concern or

for such consideration, whether
stocks, obligations or

portions,
otherwise,

of cash, shares,
securities, as the Corporation may think

fit;

to invest and deal with money upon such
securities and in such manner as may from
time to time be determined, and to place
money on deposit or current account with

any bank or building society;

(h)

(1) subject to the provisions of section 9

' of this Act to raise or borrow money,

with or without security, and also to
secure the payment of money by the issue
of or upon debentures or debkenture stock,
perpetual, terminable or otherwise, or
ponds, other obligations charged or not
charged upon, or by mortgage, charge hypo-

thecation, alien or pledge of the whole



(3)

(k)

or any part of the undertaking, property,
assets and rights of the Corporation,
both present and future, and generally
in such other manner and on such terms
as may seem expedient, and to 1ssue any

of the Corporation's obligations or
securities for such consideration and on

such terms as may be thought fit; and also,
by similar mortgage, charge, hypothecation,
1ien or pledge, to secure and guarantee the
performance by the Corporation of any obli-
gation or l1iability it may undertzke, and
to redeem or pay off any such securities;

to act as the manager, agent or secretary
of any undertaking and to nominate or appoint
any person to act as director of, or in any
other capacity in relation to, any undertaking,
and to act as the agent or representative of any
undertaking, whether carrying on business in

Kenya or elsewheresj

to do all or any of the above things as principles,
managers, agents, contractors, trustees or
otherwlise, and either alone or in partnership

or in conjuction with any eother person,
partnership or company, and to contract for

the carrying on of any operation connected

with the Corporation's business by any other
person, partnership or company;



(1)

8A.

(2)

(3)

to do all sush other things whether
of an industrial, commercial or other
may e deemed to be incidental

naturc &=
or conduvcive to the attainmant of the
above cbjects or any of them and to the
exercian of the rights, rpowers and

authcrities given by this Act.

The Industrial and Commercial Development
Corporation shall, in the exercise of its
powers and in the performance of its
duties under this Act or any other wriﬁten
law, act in accordance with any general

or special directions that may be given
to it by the Minister.

The borrowing powers of the Corporation
shall be exercisable only with the approval
of the Minister for Finance as to amount,
the sources of the borrowing and the terms
and conditions on which the borrowing may

be affected.

Any approval given for the purposes of
this section may be either general or
1imited to a particular borrowing or other-

wise, and may be either conditional or

unconditionale.

A person lending money to the Corporation



shall not e bound to inqﬁire whether the borrow-
ing of money is within the power of the Cofporation
or b»e concerned to see to the application or be
answerable for any loss or misapplication thereof.

10. The power of the Corporation to guarantee,
or become liable by way of suretyship or indemnity
for, the payment of money, or the performance of
any contracts or obligations, shall be limited to
the extent that the aggregate amount remaining
undischarged under all liabilities by way of guarantee,
suretyship or indemnity assumed by the Corporation
shall not at any time exceed the value, as determined
by the Minister for Finance from time to time, of
the assets of the Corporation available for meeting

such aggregate amount as aforesaid.

To enable the Corporation to exercise

its powers or to fulfil any of its obligations,

the Minister for Finance may, with the consent
make advances or grants

11.

of the National Assembly,
to the Corporation.

The Minister for Finance may, from time
after consultation with the Minister, direct
pay into the consolidated fund

12.

+to time,

the Corporation to
any money held by the Corporation and deemed

by the Minister for Finance to be surplus to
jts existing or anticipated requirements.
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13. (1) The quorum necessgsary for the
transaction of business of the Corporation
shall, except where regulations made under
this Act otherwise provide, be four.

1

(2) The chairman of a meeting shall
in the cesse of equality of votes have a second

or casting vote.

3) The directors shall cause minutes
of all proceedings at their meetings, and of
all proceedings at meetings of every committee
that may be appointed by them, to be entered
in books kept for the purpose.

(4) The books containing the minute
if such proceedings shall remain the property
of the Corporation and shall be kept at such
place as the directors think fit, and shall
at all times be made available to the Minister

and to all persons authorised by him in that

bEhal fa

(5) Subject to the provisions of this Act
and of any regulations made thereunder, the
corporation shall regulate its own procedure.

The directors shall cause to be kept

14. (1)
books of account and such other records

proper
as are necessary to give a true and fair view

of the state of the Corporation®s affairs and
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to explain its transactions, and such books
of accouni and other reccids shall ba kept
at such place ag the dirsctors think fit,
and shall at all tiimes bz made available to

the Minister and to all porsons authorised

by him in that behalf.

(2) The directors shall as socn as practi-
cable after the end of each financial year of the
Corporation cause to be prepared a statement of
accounts in such form as the Minister may, with
the approval of the Minister for Finance, direct.

the Corporation shalil

(3) The accocunts oi
auditor or auditors

be audited annually by an
appointed by the Ministcr.

(4) The directors shall as soon as
practicable after the end of each financial year
of the Corporation make an annual report to the
Minister dsaling generally with the operation of
the Corporation be laid before the National Assembly

by the Minister.

The Corporation shall not be wound up

15.
except by or under the authority of an Act.

The Minister may from time to time, by

16.
order published in the Gazatte, appiy to the

Corporation any provision of this Act, and
where any =such order is made such provision shall



apply to the Corporation as it applies to a
company within the meaning of the Companies Act.

\
17« No director or officer of the Coxporation

shall be persconally liable for any act or thing done
or omitted to be done by him as such in good faith
and without negligence in the course of the operations

of the Corporation.

18. The Minister may, after consultation with
the directors, make such regulations as he may consider
necessary or desirable for the proper concduct of the
business of the Corporation including, without prejudice
to the generality of the foregoing, regulations with
regard to any of the following matters -

(a) the convening of the meeting of the

Corporation, directors and committees, and the

procedure to be followed thereat;

(b) the appointment of establishment of committees

of the directors, and the co-opting of persons other

than directors to such committees; and

(c) the provision of a common seal and the

custody and use therecof.
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