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INTRODUCTION

The subject of the Law of the Sea, which includes the broad and spscific
stipulations +«of ' rules for management of ocean space and its resources
for the beneficial use of respective states and their citizens, has consumed
more negotiating man-hours than any other subject, except war and peace, in
international relations. The current negotiations which started informally
in 1968 and formally in 1974 is epochal in that it is supposed to take into
consideration future changes in economic interests, as well as changes economic
and military technology. An equally important consideration is that the
agreement is supposed to take into account the present and future vulnerability

and fragility of the marine ecosystem and its resources.

Unfortunately, as the various negotiators emphasize their various
economic, military, ecological or technological interests there are almost
always, other corresponding interests that a given legal provision would
infringe upon. So that there is constant fencing by the various country
delegations in an attempt to protect their interests for all future times.
The consequence is the extended debates and at the time of this writing the
Seventh session of the Conference is going on in Geneva. Whatever will emerge
at the end of the negotiations of the Third United Nations Conference on the
Law of the Sea is still uncertain. It may or may not be successful in the
sense of composing a comprehensive set of principles accepted by a large
enough number of states to be signed as a treaty. The Seventh session of
the Conference will resume at New York on August 26th 1978 to continue the
work. In any event, the decision as to whether the negotiations should
continue may well be taken by the United Nations General Assembly at its
thirty-third session. There are delegations, especially from among the
maritime and industrially advanced states, who believe that the long
negotiations are delaying their ventures from exploiting marine resources
and that the regime should revert to a free-for-the-able system which

preceded the present negotiationms.

The developing countries however, perceive the present problem
of law of the sea negotiation as a part of the broad question of re-
organization of international economic order. These states insist on a
treaty package that gives a first, and perhaps compensatory, consideration
to their economic interests; they would also like treaty provisions that
protects their security interests instead of one that endorses the
traditional freedom of the military powers and their reign over the ocean
space, including coastal waters of the relatively powerless states. There
are also such issues as the conservation of the marine environment and its

resources which are the concern of most states developed or developing.
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The details of these interests are dealt with in the draft
treaty under categories such as: territorial sea; the exclusive economic
zone; continental shelfj;fisheries; scientific research; transfer of
marine technology; and navigation. In the course of almost a decade of
negotiations two basic things have occurred: firstly, there are certain
concepts and principles which have evolved and which will be adopted by
states even if no comprehensive agreement is signed. Secondly, whether
or not an agreement is signed, as has been the intention of most
negotiators, states will have to consider the strategies for management
of marine resources to facilitate the realization of the long-term
economic benefits therefrom. And management itself has two broad aspectsy
the first one being articulation of the principles of rights, obligations
and procedures in form of legislations governing uses of the sea; the
second one is the systematic implementation of the enabling legislations

to ensure realization of the goals.

Management, especially in new areas as the marine environment
is to most developing countries, require considerable deliberation and
planning before implementation stage. Yet in most developing countries
the deliberation, if any occurs, is totally . conspicuous. Very little
is heard about actual planning or implementation of programmes for
management and use of marine resources. Further, only a few individuals
in policy-making positions are keen to get involved in public discussions

of the range of national interests or the strategies for their realization

The papers in the present volume were presented at one of the
few public Workshops ever held on management of marine resources in
Eastern Africa. Contributors included individuals from policy positions
in Kenya and some from the University of Nairobi and University of
Dar-es-Salaam. There are also three papers by individuals from the
United Nations System. In our view the Workshop did not include
participation of some very vital departments, such as Fisheries, Foreign
Affairs and Environmental Secretariat, and to that extent it was
incomplete in content. It is anticipated that this Workshop will be
followed in the near future by another one with broader regional coverage
and a wider range of participation by policy-makers within the region.
Those involved in the negotiations may by that time, be in a position
to say whether or not there will be a comprehensive treaty on the Law
of the Sea. They may also say, at least in broad terms, the planned

legislations and stratsgies for implementation.
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Individual states and the international community generally have
invested enormous human and economic resources during the past nine years
in an effort to negotiate an international agreement governing all uses of
the sea. The protracted negotiations, undertaken by the Third United
Nations Conference on the Law of the Sea (UNCLOS III)l and probably
unprecedented in terms of man-hours (or man-years) expended, have still
not found common grounds for agreement on all the key issues to enable the
participating states to sign a treaty. The difficulty lies in the complex
array of economic, political/security and aesthetic interests of individual
states, and of the developing as opposed to the developed states, vdiffer "~ on
matters of coastal and off-shore fisheries, fuel and non-fuel mineral resources,
marine pollution, navigation by civilian and military vessels and scientific
research. The failure to find commons grounds for agreement after the long
negotiations would suggest that most states have clearly defined their national

policies and a scope of interests from which they refuse to depart.

Whatever the ultimate outcome of the present negotiations at the Law
of the Sea Conference, the individual states will need to continue to formulate
national implementing regulations and strategies of management regarding the
participation by the state and its citizens in marine affairs. These are
preconditions for the ultimate enjoyment of the interests which the states

have so assiducusly discussed.

Kenya delegates to the negotiations have been among the most active
and influential since the preparatory phases of the UNCLOS III. The concern

implicit in their participation should not appear to be shallow fanfare at the

1. The First U.N. Conference on the Law of the Sea was held at Geneva in
1858. It produced four conventions — the Convention on the Territorial Sea
and the Contiguous Zone, 516 UNTS 205 (1964); the Convention on the High Seas,
450 UNTS 82 (13962); the Convention on the Continental Shelf, 499 UNTS 311
(196%)3 and the Convention on Fishing and Conservation of Living Resources of
the High Sea, 599 UNTS 285 (1966) — and an Optional Protocol of Signatures
Concerning Compulsory Settlement of Disputes.

See the general discussion in Fitzmaurice, 1959, p. 73, and Jessup,. 1959,
p- 243. The second conference met in Geneva in 1960 in an attempt to resolve the
vital problems left by the 1958 session, but this one was a clear failure.
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international level. Rather, it should aliso be reflected in the development
of national marine policies, e.g., laws on conservation and harvesting of
fisheries; prevention of pollution of harbours and coastal waters; development
of the coastal tourist industry and recreation facilities; and the prospecting

for and mining of fuel and non-fuel resources from the continental shelf.

The purpose of this paper is two fold. First, it will briefly
outline the national and international interests at stake in the negotiations
and relate them to Kenya and its neighbours where necessary. Secondly, key
subject areas will be pointed out where research is necessary — either for
systematic examination and collation of Kenya's existing regulations and
management strategies, or to point out the lacunae in the development of
policies and management, or both. The paper is therefore an outline for
a long series of studies on what Kenya is doing, plans to do, or ought to

do for the conservation and development of its coastal and off-shore resources.

THE PURPOSE OF DEVELOPING NATIONAL AND REGIONAL MARINE POLICIES

The changes in the interests of coastal and maritime states, and the
increasing sophistication of technology which may facilitate the realisation
of these interests, have necessitated the reformulation of national and
international concepts and policies concerning the seas. The interests
of many states have been focussed on the resources of the oceans,
especially fish, mineral resources, especially oil, from the continental shelf,
and manganese nodules from the ocean floor. These interests will be intensified
by the presently increasing demand for sources of food proteins, foreign

exchange and energy.

Apart from the urgent need for clearly defined concepts and
standards for conservation and development of economically valuable coastal
and off-shore resources, there are also security and political interests
which require negotiation and agreement. The contrasting interests include,
on the one hand, the power of the coastal states to check naval and civilian
vessels which transit their coastal waters or straits to ensure that the
vessels do not engage in any conduct detrimental to national interests;
and on the other hand, the claim of the states where the vessels are registered for

the absolute right to control all activities on or arising from their vessels.

If conflict is to be avoided, the-- is an obvious need for an
agreement on the scope of the jurisdi:tion of coastal states for purposes

of conservation, exploration and exploitation of the economic resources of

the sea, as well as on the powers of those states to preserve their national
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security. Similarly, there is an urgent need for the establishment of
an orderly system for the conservation and exploitation of the fishery

resources beyond the limits of national jurisdication.

What all this boils down to is that states - coastal, maritime
or otherwise — @Ssert their own interests over coastal and off-shore
economic resources and state their security requirements to the extent that
they have studied and determined the ways in which their interests will
be optimised : >y contending claims. Thus the process of reformulating
concepts for the uses of the sea, or finding new approaches for
regulating uses of ocean space, requires initiative both at the national
level, where national marine policies are identified and developed, and
at international level, where the contending interests and claims are

negotiated into an international agreement.

Both aspects of this process are currently being carried out to
different degrees and in different regions, as the Third United Nations
Conference on the Law of the Sea (UNCLOS III) attempts to conclude a
comprehensive treaty dealing with all uses of the ocean space. The decision
to convene this conference was taken by the United Nations General Assembly
in December 1970 (Resolution 2750  (XXV)) when the international community
was convinced that the existing rules of general international law and
those codified in the four 1958 Geneva Conventions on the Law of the Sea
were either inadequate or obsolete in certain essential subject areas.
Three examples will illustrate this point. First, the Geneva Conferences
on the Law of the Sea in 1958 and 1960 did not agree on the vital
questions of the precise delimitation of territorial sea and the
jurisdiction for important specific functions, such as coastal fisheries.
Second, with regard to the continental shelf, the definition under the
1958 Geneva Convention on the Continental Shelf was based on the
level of technology at that time which did not allow the exploitation of
resources at depths greater than 200 metres; this has been overtaken by
the development of technology since that time so that resources at

almost at any depth of the sea bed can now be



IDS/0P 28

exploited. This means that any part of the seabed or ocean floor

could be defined as continental shelf and might be appropriated by

any technologically competent state or person. Thus, the definition

was manifestly imprecise and fatally vague. Third, the existing
regulations did not provide a system for orderly conservation, explo-
ration and exploitation of the resources of the sea beyond the limits

of national jurisdiction - wherever that might be. Moreover, the
resources of the sea bed, such as manganese nodules which contain varying
quantities of copper, cobalt and manganese, are not covered by the
existing regime. At the past two conferences the negotiators focussed
only on the uses of the sea within coastal zones and on the continental
shelf; beyond that area only two major uses were of concern, navigation
which was left absolutely free, and fishing which was largely of interest
to the long-distance fishermen from developed countries and which was

also left to be conducted on a laissez-faire basis.

The international community also recognised that as the
technology for exploiting the resources in every area of the sea
increased, so also did the chances of abuse through over-exploitation
and depletion or pollution. It is obvious that fish do not heed the
boundaries of national jurisdiction. For this reason, over-exploitation
or poor conservation measures of coastal species in one area may easily
result in adverse consequences for adjacent coastal states. For instance,
Kenya cannot ignore the plans for fishing and the fishery conservation
measures of Somalia and Tanzania, or for that matter of Madagascar and
Mozambique in the south and the Arabian Sea states in the north. A
similar problem applies to anadromous species which spawn in inland
rivers and then set out to the open seas where they may be caught by
fishermen who do not contribute to their conservation. Another clearly
direct example is the case of pelagic or highly migratory species such
as tuna. These species roam across oceans from one coast to another
and may be caught by anyone anywhere. Therefore, their conservation
requires international agreements to avoid the danger of over-

exploitation or depletion and possibly in-ordinate benefits by some

2. The development of the U.S. research ship Glomar Explorer
originally believed to belong to the Hughes Corporation and later
discovered to belong to the U.S. Central Intelligence Agency has been
the best known example. The ship was used in an effor= L *he l..i.4. T

recover a sunken Soviet naval submarine in the depths of the South Pacific.

There have been some experimental drilling projects at depths
greater than 5,000 metres. See United Nations, Dae.L/4352/Rav,2, WorldiPlan
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ef action for Apolication of Science and Technology -to Development 1371. p.116

states to the disadvantage of others. Lack of such internationally

agreed upon fishing and conservation standards have been the cause

of the well-known confrontations between long-distance fishermen from the
United States and Ecuador and Peru, both coastal states which are among

the World's leading exporters of tuna. The United States, for its part,

has had some very serious conflicts with Russian, Polish and German long-
distance fishermen in northwest Atlantic waters, especially on George's
Banks off the New England coast. Americans argue that these long-distance
fishermen not only deprive them of economic opportunities, but also that

the non-coastal states recklessly ignore essential conservation standards
and therefore threaten certain species with depletion - whether within or
beyond the 1limits of national jurisdiction. In the western Indian Ocean
waters, the long-distance fishing fleets are mainly from Russia, Taiwan,
Korea, Japan and France. Experience already shows that these fishermen

are not likely to heed some of the most important conservation requirements,
because if resources are depleted in one part of the ocean long-distance
fishermen can easily move elsaevhz2rz. The disadvantage is for the coastal
states which may not have developed any long-distance fleets, as in the case
of Eastern Africa. Their primary task is the conservation of the coastal

and off-shore species in the region.

The fishery problem is in many ways analogous to that of marine
pollution. When harmful materials or energy is released into one part
of the sea, the results may be felt in areas remote from the original

source. This applies to major oil spills such as the Torrey Canyon

disaster of March 1967, or to the cumulative effect of many minor discharges
resulting from deballasting, tank washing or valve failure. Ocean currents
and tides carry the pollutants from one coastal area to another or from areas
beyond national jurisdiction to coastal waters or shorelines of another
state. These may have serious consequences for coastal fisheries or parks
and recreation facilities, as was well dramatised on the British and French

coasts following the Torrey Canyon tragedy. It may be recalled that in that

instance a tanker collapsed about eitht miles off the coast of Cornwall in
southern England. I:s oil covered the tourist resorts of Cornwall and spread
eastwards to cause serious damage on the coasts of Brittany and Normandy,

about 225 miles away (Sweeney, 1968, p. 157).

The East Coast of Africa is even more seriously susceptible to
similar kinds of problems: oil from the Middle East is almost all transported

by tankers through the Indian Ocean to Europe, America and the Orient. This
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makes the Indian Ocean the busiest o0il tanker traffic route in the world.

The fact that there has not been a Torrey Canyon - type of disaster in

Eastern Africa is no consolation, because such a disaster could happen and
the impact would be felt by more than one state. The coastal state would
suffer in terms of their fishery resources and the destruction of oyster
beds; they would lose income from tourism, and coastal parks,and recreation

sites and harbour facilities would have to be rehabilitated.

Comprehensive regulations and strategies are needed to deal with
deliberate discharges such as deballasting or tank washing and accidental

spills such as valve failure or major spills of the Torrey Canyon type.

Strategies should be developed for dealing with pollution originating
within or beyond the limits of national jurisdiction. Regulations are
developed partly at the national level and partly through international
agreements such as those anticipated at UNCLOS III, which completed its

sixth session in New York in May 1977.

THE OUTCOME OF THE THIRD UNITED NATIONS CONFERENCE ON THE LAW OF THE SEA

After about six years of preparation and now the fourth year of
substantive negotiations, UNCLOS III has already had considerable impact
on attitudes concerning national and international control and use of
coastal and off-shore resources. The second (but first substantiive}
session in Caracas from June to August 1974 ended with a wide array of
draft articles with alternate provisions. However, the third session
in Geneva from 17 March to 9 May 1975 produced three'Informal Single
Negotiating Texts', (ISNT) corresponding to the three main committees
and subject areas covered by the negotiations.3 The draft articles in
these texts were composed to reflect what the committee chairmen regarded
as general areas of agreement, thus eliminating alternate provisions of
the the kind generated during the Caracas session. It was generally agreed

by the conferees that the ISNT would form the basis of subsequent

3. The Conference operates in three main committees: Committee I has

the mandate to negotiate articles on the sea bed, the ocean floor and the
subsoil beyond the limits of national jurisdiction; Committee II is

negotiating articles relating to the areas of national jurisdiction, namely

the territorial sea, the contiguous zone and the exclusive economic zone;
Committee III is dealing with articles on the protection and preservation

of the marine environment, marine scientific research and the development

and transfer of technology. Towards the end of this Geneva session, the
conference president requested the committee chairmen to prepare the Informal
Single Negotiating Texts to reflect the general trend of agreement in their
negotiations. The ISNTs for the three committees are numbered in Parts, U.N.
Doc. A/CONF.62/WP.8/Part I-III, respectively. For the subsequent revised version,
see U.N. Doc. A/CONF. 62/WP. 10 of 15 July 1977, called the Informal Composite

NamrA+ar a+an~ Taw+s TANTMY



IDS/0P 28

negotiations and hopefully hasten the process towards the final treaty.

The fourth session held at New York from 29 March to 7 May 1976 was meant

to focus largely on the ISNT rather than introducing entirely new proposals.
This New York session produced the revised versions of the ISNTs which were
scrutinised by the participating governments in preparation for the next
negotiating session. The fifth session met in New York from 2 August to

17 September 1976 and reviewed the ISNTs which were further discussed at the
sixth session from 23 may to 15 July 1977. At this last session the ISNTs
were consolidated into one Informal Composite Negotiating Text and presented
to the participating governments for scrutiny before the seventh session to be

held in Geneva beginning 28 March 1978.

Yet even if the UNCLOS III does not succeed, in the sense of
concluding a comprehensive treaty as intended, the deliberations to date have
developed certain key concepts and broad doctrines regarding uses of the sea
and its resources which will influence the development of the marine legislations
and policies of individual states. This will occur whether policies are
developed by states unilaterally or in cooperation with other states. It would
be useful at this juncture to give a summary of some of the central concepts
and subject areas related to the control, conservation and use of marine resources.
The discussion of four subject areas will draw largely from the revised INSTs.
These areas are the exclusive economic zone, the continental shelf, fisheries

and sea bed resources.

The Exclusive Economic Zone

The Conference seems to favour fairly comprehensive regulatory powers
for the coastal states within what is well-known as the exclusive economic
zone. This is clearly reflected in the Informal Composite Negotiating Text
from the last session. The draft articles define the exclusive economic
zone as an area of the sea beyond and adjacent to the territorial sea and
extending outward to 200 nautical miles from the baseline from which the
breadth of the territorial sea is measured( Carticle 56 of the ICNT, A/Conf. 62/
W.P. 10 of 15 July 1977). The provision specifies in Article 56 that within

that zone the coastal state has, among other powers:-

(a) Sovereign rights for the purpose of exploring and exploiting,
conserving and managing the natural resources, whether living
or non-living, of the sea-bed and subsoil and the superjacent
waters, and with regard to the activities for the economic
exploitation and exploration of the zone, such as the production

of energy from water, currents and i ind;
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(b) Jurisdiction as provided for in the relevant provisions of the
present convention with regard to:

(i) establishment and use of artificial islands,
installations and structures;
(ii) marine scientific research;

(iii) the preservation of marine environment;

(¢c) The rights and duties provided for in the present Convention.

The international acceptance of these principles has increased in
the past few years, but the substantive provisions have not changed in any
significant way since the concept of the economic zone entered the lexicon
of the UNCLOS III negotiations in August 1971. At that time the concept
was proposed by the Kenya delegation to the United Nations Committee on the
Sea-Bed which was holding preliminary discussions in preparation for UNCLOS
III. The concept was designed to offer a possible formula to meet what most
states considered to be the special interests or rights of the coastal states
over the resources of the coastal zones beyond the territorial sea. It was
also an attempt to introduce straightforward distance criteria for measuring

the extent of coastal state jurisdiction.

At that time the extension of coastal state jurisdiction outward
to 200 miles for any purpose met with strenuous opposition from maritime
states, especially from the United States (see discussion by Okidi on Economic
Zone in this volume). Their reason was that the exercise of coastal state
powers beyond a limited width of territorial sea would interfere with naval
and merchant navigation and would reduce their long-distance fishing operations.
On the other hand, the idea of a 200-mile exclusive economic zone had strong
support from most of the developing coastal states, especially those in Latin
America, where Chile, Peru and Ecuador had claimed jurisdiction over resources
outward to 200 miles since late 1940s, Support for the idea increased also
in Africa, Asia and the Caribbean to the extent that, by the end of the first
substantive session of UNCLOS III at Caracas, the leader of the United States
delegation wrote that with only a few exceptions, economic zone proposals
have been proferred by all Conference groups including the United States
(Stevenson and Oxman, 1975 p.16). It is ironic that the United States,
formerly the arch opponent of the 200-mile zone, has now passed unilateral
legislation extending its exclusive jurisdiction over coastal fisheries
outward to 200 miles, while the international negotiations where the
U.S. had earlier opposed the idea is still in progress (see Internmational
Legal Materials, 15 1976, pp., 634-650, and 16 1977, pp. 350-389).
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If this unilateral measure by the United States reveals that
country's arrogance in the realm of public diplomacy, it also suggests
that international agreement on the 200-mile exclusive economic zone for
coastal states is now a certainty. It suggests too that the coastal states
should give close consideration to their national marine policies, and
particularly to the development of legislation and strategies for the

management of coastal resources within such a zone.

The ICNT p.uges that within the economic zone the coastal states
will assume sovereign rights for the conservation, exploration and
exploitation of resources, among other powers. This means then that only
the coastal state, and no other entity, may authorise the exploration and
exploitation of the resources of the exclusive economic zone. These trends
at UNCLOS III have been further reinforced by the United Nations General
Assembly Resolution 3016 on Permanent Sovereignty Over Natural Resources
of Developing Countries adopted at the twenty-seventh sessn.on.LL That
resolution recalled the 1962 U.N. General Assembly Resolution on Permanent
Sovereignty over Natural Resources and reaffirmed, in its paragraph (1)
'the rights of states to permanent sovereignty over all natural resources on

land within their national boundaries, as well as those found in the sea-bed

and the subsoil thereof within their national jurisdiction and in the

superjacent waters (emphasis added).

The exclusive economic zone would be the area of national
jurisdiction, and this resolution, 1l -t .: ICNT articles, would entitle
a coastal state to develop its own national legislation and management
Strategies in order to dispose of the resources as it desires. The
provisions in the draft articles would also mean that if the coastal state
does not exhaust the resources of the economic zone or if it does not
harvest the renewable resources strictly up to the level of maximum
sustainable yield, then the resources would remain unexploited. There are,
however, three proposals or ideas which have arisen during the negotiations

and should be discussed here.

The first proposal has been advanced and supported by the long-
distance fishing countries and championed by the United States. It would
require that a coastal state which does not exhaus: the living resources

within its economic zone up to the level of maximum sustainable yield would

L. The resolution was adopted on 18 December 1972, with votes of 102 in

favour, none opposed and 22 abstaining. See text reprinted in International
Legal Materials, 12 1973, p. 226.




13 - IDS/OP 28

permit access by foreign states and/or their fishermen to fish the stocks

over and above of the coastal state's capacity to harvest (U.N. Doc. A/Conf.
62/W.P. 10, 15 July 1977, Article 62). This would mean that most of the
developing coastal states, such as the East African states, which have not
fully developed their capacity to exploit the coastal fishery resources would
be obliged to permit such long-distance fishing countries as France, Japan,
South Korea, Taiwan, the U.S. and the U.S.S.R. to enter their economic zones

to fish. The converse arrangement is not likely to arise: there is very little
possibility that the developing East African states will soon have the capacity
to seek fishing opportunities off the coasts of these developed states, even if
there were excess reserves of fish, which is also highly unlikely. It is
obvious then that this proposal is designed to permit the developed long-
distance fishing countries to have the best of both worlds: they would have
the full opportunity of fishing in their own coastal waters and then proceed

to coastal waters of the developing countries, while the latter would not have

comparable opportunities.

It may be argued, however, that the coastal states would still
benefit by allowing access to foreign fishing fleets if they could collect fees
for licences from the foreign fishermen. In that case the provision for access
in the treaty, and the resistance which this provision has met, are really in-
significant (and unnecessary) since states usually make such arrangements with
respect to other resources within their jurisdiction. If a state desires to
hold back on the exploitation of its natural resources it should be free to do
so, as, for example, the United States reserves certain oil-fields for strategic
reasons. An attempt to coerce developing nations into giving access to foreigners
to exploit resources within their jurisdiction seems totally unjustifiable and

legally untenable.

The coastal state itself has sovereign rights to explore and
exploit its own resources. Other states depend on the information which it has
gathered to show if the maximum sustainable level of exploitation has been
reached. Here again, it seems that if a coastal state has not developed the
requisite technology for full exploration of its marine resources, it should
decide whether or not to call upon another state or an international
organisation, such as the F.A.0. and its subsidiary agency, the Indian Ocean
Fisheries Commission, to aid in such an exploration. It seems that the extent
to which a state exploits resources within its own jurisdiction for its own
development is an entirely discretionary matter. Certainly, it does not help
the individual state if it leaves its renewable resources unharvested, when

some management arrangements with other states would benefit its development.
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A second issue regards the preferential rights of access to
neighbouring land-locked or other geographically disadvantaged states.
This refer for example, to arrangements whereby Somalia, Kenya, Tanzania,
Mozambique and Madagascar would, either individually or within a regional
framework,5 permit land-locked states such as Uganda, Malawi and Zambia to
exploit resources within their respective economic zones. Such an idea
was first emphasised by the Kenya delegate who proposed the concept of an
exclusive economic zone. He told the United Nations Committee on the Sea-Bed
that his country was prepared to give nationals of the fourteen land-locked
countries of Africa, within regional or bilateral agreements, the same
treatment that it gives its own nationals within the limits of national
jurisdiction (U.N. Doc. A/AC. 3815 C. ISR./8, 1971, p. 38).
This view that the nationals of land-locked or other geographically disadvantaged
states should share the resources of the economic zone on an equal basis
with the nationals of the coastal states was also adopted by the Declaration of
the Organisation of African Unity on the Law of the Sea.6 While no precise
stipulations for such rights have been agreed upon, the question has been raised
repeatedly. By the end of the conference there will perhaps be only a general
provision that the coastal states should negotiate with the land-locked and
other geographically disadvantaged states in good faith, with a view to finding
acceptable arrangements for granting the land-locked states preferential
access to the resources of the exclusive economic zone. As any one of the
coastal states develops its legislation, it must consider if and how to achieve
such a goal. Individual coastal states ought also to confer °~ with neghbouring
coastal states to see if their legislation has any common ground for developing
joint policies to extend special treatment to land-locked and other geographically

disadvantaged states.

A third issue is the harvesting of resources that traverse the boundaries
of adjacent coastal states. This applies directly to the coastal fishery stocks
that may, for example, roam the East Coast of Africa from the Mozambique Channel

to the Arabian Sea. For instance, Kenya and Tanzania have negotiated their

Some land-locked countries, such as Zambia, have suggested that there
should be regional economic zones, as distinct from coastal state economic zones
pure and simple. Within the regional economic zones, states would have equal
rights to economic resources. See discussions in Okidi's article in this volume.

6. The notion of equal sharing of resources within the economic zone has
been held among the African states. The 0.A.U. Declaration adopted by the Council
of @inisters in May 1973 is reproduced as U.N. Doc. A/CONF.62/33 (1974). The
Latin American states refer only to preferential treatment for land-locked and
other geographically disadvantaged states.
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territorial waters boundary in the Pemba Channel, but this will never
resolve the issue of fishery conservation for either state because the fish
will not stay within the boundaries. More effective conservation measures
for fisheries on the East Coast of Africa will have to be taken regionally,

or bilaterally at the very least.

The issue of resources that traverse areas of national jurisdiction
also arises in the case of certain mineral resources. The possibility for
conflict is well-illustrated by the case of hydrothermal brines under the
central rift of the Red Sea. Soon after these !ct brines - rich in a number
of minerals, notably, gold, copper, zinc and silver - were discovered the
Kingdom of Saudli Arabia issued a decree asserting ownership of all the
hydrocarbon materials and minerals existing in the sea-bed adjacent to its
continental shelf,8 The purpose was to lay full claim to all the resources
unilaterally. In fact, however, Sudan, Ethiopia (and Eritrea) might all make

claims to the same resources.

A1l this suggest clearly that, while the resources of the exclusive
economic zone may be subject to control by the coastal state, that state
would, for various reasons, either take intc account the policies being
developed by neighbouring coastal states or develop joint policies with other
states. For example, a consideration of maritime legislation deloped by Kenya
would of necessity include an examination of the corresponding legislation of
the other East African coastal states. Such a study should be initiated as the
period of conference diplomacy nears its end, in order to facilitate the
development of strategies for rational management of coastal resources, whatever
the outcome of UNCLOS III.

The Continental Shelf

One of the most difficult tasks facing UNCLOS III is to determine an
acceptable legal definition of the continental shelf, that is, the outer limit
of the continental shelf for purposes of coastal state jurisdiction. The

rather rigid views of the negotiating states ster from the
origins of the relevant doctrines. The important aspects of this situation

will be outlined briefly here.

7. See reports of the disputes in The East African Standard, 19, 23 and

24t September and 5 and 6 October 1970. The negotiations took place first at
Mombasa in May 1871 and then at Arusha in August 1975. The agreement, which has
not yet been made public, shall be brought to force by an exchange of notes
between the two governments.

8. Royal Decree No. M-27, dated 7 September 1288 Heglra, reprinted 1D
Internatlonal legal Materlals, 1969 p 606.

e Dmae ialak T T e
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The first time any state publicly laid claim to the continental
shelf was in 1945 when, by the so-called Truman Proclamation, the United
States unilaterally declared its rights to the living and non-living
resources of its continental shelf. Although Press Truman did not specify
the outer limit of the continental shelf, this action is generally blamed
for having provoked a spate of unilateral claims by the Latin American
states, some of which decided to extended their jurisdictions outward to
200 miles (see discussions by Garcia-Amador, 1974 p. 33, and Hjertonsson,
1973). Then during the 1958 Geneva Conference on the Law of the Sea a
definition of the continental shelf was adopted which said that the shelf
of a coastal state was a natural prolongation of the continental land-mass,
extending to a depth of 200 metres, or to such further depth as the superjacent

water permits the exploitation of the resources there within 7 - s on

Thus, while the geographical shelf may generally average 200 metres
in depth, the additional criterion based on exploitability was dependent on
technological sophistication and therefore would change with time and the
expansion of knowledge. In this case, the legal continental shelf might
extend to cover the entire continental margin, that is, the continental shelf
proper, the continental slope and the continental rise. Then one must address
the problem of where the continental rise ends. Recently, the recovery of the
sunken Soviet submarine in the lowest depths of the South Pacific has demonstrated
that technology is available to exploit resources at most depths of the sea
bed, which means that most parts of the sea bed are brought within the ambit
of the legal continental shelf. This claim might sound absurd but it underscores

the obsolesence of the present definition.

This vague definition of the continental shelf was reinforced by the
opinion expressed, by way of dictum, by the International Court of Justice in

the North Sea Continental Shelf cases (see judgement, I.C.J. Report, 1969,

P. 22). Without providing any guidelines for the delimitation of the coastal
jurisdiction, the Court submitted that the continental shelf was the natural
prolongation of the continental land-mass, that the jurisdiction over

resources therein belonged to the coastal state ipso facto and ab initio

and that the state would choose whether or not to exploit these resources.

If it chose not to exploit them, that is its own affair but no one else may

do so without its consent.

At UNCLOS III, the failure to reach an agreement on the coastal state
jurisdiction over the continental shelf has arisen from the rigid positions
taken by the states which have wide continental shelves and their unbending

adherence to the doctrines outlined above. They would like a rule to be
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adopted which would extend the jurisdiction of the coastal state up to the

end of the continental margin. The second position, adopted by states with

an average width of continental shelf (or no shelf at all) is that the legal
continental shelf should be co-terminous with the exclusive economic zone,

that is, ending at 200 nautical miles. This would mean that a coastal states
with a continental shelf extending to a width greater than 200 miles would
forgo its interests over the excess area. This is the position which is
favoured by the Kenya delegation to the Conference. The third alternative
seeks a compromise between these two positions: it proposes that where the
continental margin extends beyond 200 miles sovereign rights over the resources
of the shelf should extend to the limits of the margin, but that this provision
should be accompanied by a revenue sharing formula, an obligation to pay part
of the revenue derived from the area beyond the 200-mile zone into an
international treasury. The revenue would then be used to defray the costs of
international administration related to the law of the sea, and the balance

distributed to developing countries according to an agreed formula.

It seems that the third alternative offers an option which may ultimately
appeal to coastal states, especially those with wide shelves. The central
problem may arise from the determination of the proportion of the proceeds

which should go to the international treasury.

These proposals do not, however, answer the question of the criterion
for determining the outer limit of the continental margin, that is the outer
limit of the natural prolongation of the continental land-mass. It has been
proposed that each coastal state should determine the outer limit of its
continental margin; then the boundary would be subject to review by an

international group of experts called the Shelf Boundary Review Commission.

Whatever definition of the legal continental shelf is finally adopted
it seems certain that every coastal state will need to determine the extent of
its own continental shelf and adopt its own legislations and management
policies regarding jurisdiction over the resources of the shelf. Needless to
say, obtaining complete data on the continental shelf and off-shore sea bed
areas is a long and costly process. Here again technological competence poses
a serious problem, since only the states equipped with advanced technology could
undertake these projects. A recent report pointed out that most areas of the
oceans have not been surveyed thoroughly enough to produce a detailed picture
of the bottom, adding in any case that out of 106 maritime countries only 37
were considered to have a competent hydrographic survey service, 16 have only
inadequate service and 53 were without any facilities (U.N. Doc. E/4962/Rev.

2, 1971. p. 117). Although some bathymetric surveys have in fact been carried
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out in parts of the East Cocast of Afrlca,9 the December 1975 meeting in
Nairobi of the Governing Council of the newly established Regional Centre
for Services in Surveying and Mapping declared that available data are
rudimentary and that the Centre intended to carry out, among other things,
bathymetric surveys along the coasts of Somali, Kenya and Tanzania,
emphasising that with the Law of the Sea current, it is vital that the

1
Contracting Parties become aware of the extent of their continental margins.

Information arising from such vital surveys and maps of the
continental margins would assist in further development of national
policies and management of the continental shelf. For reasons that
were stated earlier and reinforced by the suggestions of the Regional
Centre for Services in Surveying and Mapping, when examining the
legislation and policies being developed in Kenya one should also look at the
policies being developed by adjacent coastal states which are also
members of the Centre. This may assist in identifying the subject areas
where the coastal states may eventually need to develop joint strategies
of coastal zone management to avoid conflicts and ensure the maximisation

of conservation and economic objectives.

Marine Fisheries The subject of fisheries has been discussed mainly by

Committee II whose task was to deal with the area of national jurisdiction
up to and including the exclusive economic zone. As a consequence, a large
part of the provisions regarding fisheries have dealt with questions already

discussed in this paper.

It will be recalled that the ICNT contained general provisions
giving coastal states sovereign rights over the fishery resources within
the exclusive economic zone. This was coupled with an obligation to allow

foreign states to harvest excess stocks. The same basic principles should

9. Cilek has also prepared a substantive Bibliography of Coastal
Geology of Tanzania which he presented to the seminar and Scientific Workshop
on Cooperative Investigation of the North and Central Western Indian

Ocean. The two papers are now being prepared for publication by UNESCO.

10. See Minutes of the Second Meeting of the Governing Council of the
Regional Centre for Services in Surveying and Mapping, held at Nairobi Dec.

19-20 1975, p.3. The Centre is a specialised technical organ of the U.N.
Economic Commission for Africa and is only currently consolidating its
facilities and recruiting staff to begin operation this year. It is anticipated
that the Centre will cover Uganda, Kenya, Somalia, Tanzania and Malawi in

its surveying and mapping of land and coastal zones.
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be understood with regard to specific species of fish governed by the

rules of the exclusive economic zone but whose movements are not confined
to the zone. In this section we shall consider fish resources according

to their major classifications., These are sedentary species, that is
organisms which at rhe harvestable stage either are immobile on or under
the seabed or are unable to move except in constant contact with the

seabed or the subsoil, {(U.N. Doc. /aCONF. 62/W.P. 10, 15 July 1977, Art

77 (4) demersal or coastal species; anadromous species, or fish that spawn
in the upper reaches of rivers, then as soon as they reach a sufficient
stage of maturity return to the sea and frequently roam beyond the economic

zone of the state of origin; and the pelagic or highly migratory species.

The sedentary species, which include lobsters and fish which are
normally found on the continental shelf, would present very little problem
if there were agreement on the outer limit of the continental shelf and the
economic zone. At present, creatures of the continental shelf are considered
to belong to the coastal state if they are within the 200-mile economic zone.
On the other hand, there is no agreement yet on the scope of the coastal
state's rights and duties over sedentary species on the continental shelf

beyond the economic zone.

The coastal species such as herring, trout and mackerel also fall
largely within the exclusive economic zone. Their concentration and abundance
is generally associated with the abundance of the planktons — the oceanic
micro-organisms on which they feed, Available maps show that the highest

concentration of these micro-organisms occurs within a few hundreds of miles
of the coasts. These stocks naturally proam -~ over the coastal waters or economic

zones of more than one state, however. In this regard the draft article 63 of
the ICNT provided that 'these States shail seek either directly or through
appropriate subregional or regional organizations to agree upon measures
necessary to coordinate and ensure the conservation and development of such

stocks ....'" The article adds that:-

Where the same stocks or associated stocks

of species occur both within the exclusive

economic zone and in areas beyond and adjacent

to the zone, the coastal State and States fishing

for such stocks in the adjacent area shall seek
either directly or through appropriate subregional

or regional organizations to agree upon the measures
necessary for the conservation of these stocks in the
adjacent waters.
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Both provisions are pertinent to the situation in the western
Indian Ocean. To date, there is no established permanent consultative
arrangement among the states of the western Indian Ocean to ensure rational
utilisation of the coastal fishery resources. Kenya and Tanzania may
eventually agree on some limited consultation to deal with fishing in the
Pemba Channel, as mentioned above, but this would still be of limited scope.
A more comprehensive framework should include at least Kenya, Somalia and
Tanzania but more reasonably the full coastal region from the Arabian Sea

to the Mozambique Channel.

As regards the coastal fish stocks which also »oam : beyond the
exclusive economic zone, the situation in the western Indian Ocean is
difficult because it involves foreign states almost entirely. In a study
done for the F.A.O., Hayasi (1971, pp. 2, 7) reported that Japanese,

Russian and Taiwanese long-distance fishing fleets have been operating in

the area since early 1950s . Some of these states have demonstrated their
long-standing interests in the Indian Ocean through membership in the Indo-
Pacific Fisheries Council, formed in 1948.ll The management of the coastal
stocks which occur within and beyond the economic zone will require a complete
rethinking of the regional framework, so as to take full account of the
interests of the coastal states within the region. The gontinuing stormy
confrontation between Iceland and the U.K. illustrated how difficult it

can to be to try to cut off long standing fishing opportunities, however cogent

12
the economic reasons given by the coastal state.

11. For the text of the 1948 agreement sea the United Nations Treaty Series,
120 1952, p. 59. The treaty was revised in 1961; the revised text is in the

United Nations Treaty Series, 418 1961, p. 348. Members are France, the Philipines
Burma, the U.S. Sri Lanka, Australia, China (Taiwan), the U.K., Pakistan, Korea,
Japan, New Zealand and Vietnam.

12, After Iceland extended its fisheries jurisdiction to 50 miles on

1 September 1972, the U.K. filed an application with the International Court

of Justice. See International Court of Justice, Application Instituting
Proceedings (filed with the Registry of the Court on 1K April 1972], Fishing
Jurisdiction (The United Kingdom of Great Britain and Northern Ireland v. Iceland)
While the Court was still considering the issue, a series of armed confrontations
between the naval units of the two countries took place.

In its final judgement the Court did not rule on whether Iceland had
violated international law. The Court held that Iceland's unilateral measure
was not opposable by the U.K. because the two states had an agreement regard:.
fisheries in that area. The Court directed that the parties were under duty to
negotiate a system of fishing which was equitable to both. See Fisheries
Jurisdiction Case (United Kingdom v. Iceland), ICJ Reports, 1974, pp. 22-27.
The dispute had not been resolved at the time of writing. See some comments on
recent events in The Guardian Weekly, 16 May 1976, p. 10. The British naval

frigates originally sent to escort British fishermen within Iceland's 200-mile
zone were withdrawn on 31 May 1976,
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The case of anadromous stocks such as salmon presents a unique

problem because the states of origin maintain that they have pre-emptive
rights over the stocks. The ICNT provides in its draft article 66 that the
coastal states in whose rivers the anadromous stocks originate shall have
the primary interest in the stocks and a responsibility to prescribe
conservation standards and regulatory measures. Under the draft articles,
fishing for the anadromous stocks outside the economic zone is prohibited
except where such a rule would cause demonstrable economic dislocation to
the state which has traditionally fished the stocks in those areas. The
article requires that regulations in the areas outside the economic zone
should be enforced through regional arrangements involving the states of

origin and other interested states.

The final type of. “ish considered by the UNCLOS III is the pelagic
or highly migratory species such as tuna. These species migrate from one
coast of the ocean to another, spending much of the year in international
waters beyond the limits of national jurisdiction. Ideally,the conservation
and harvesting of these stocks should be controlled by an international
authority such as the one proposed for sea bed resources discussed below.
However, the Conference has never considered treating fish in the
international area as a common heritage to be conserved, harvested and
sold for revenues going intoc a common treasury. Instead, fish outside

the economic zones are for the benefit of whoever catches them.

In general, the Conference the Conference favours establishment
of regional organisations to coordinate the conservation and harvesting of
fish resources and perhaps also provide a regulatory framework within which
the participating states can jointly supervise fishery activities. This
means then that the Conference might only make general provisions as it has
done so far and leave the detailed negotiations of regional fishery agreements

to the participating states.

This situation presents a special challenge to the countries

around the Indian Ocean in general, and to the East African states in
particular. As stated earlier, the highly migratory species in the Indian
Ocean have been harvested almost entirely by non-Indian Ocean states.
A general framework was established by the Indo-Pacific Fisheries Council
in 1948, with major revisions in 1961, but none of the East African states
is a party to these agreements. Hayasi reported that
Japanese long - line fleets began operating in the Indian Ocean in 1852,

while Koreans and Taiwanese fleets started fishing for tuna there in 1864.
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At present it is well-known that the Japanese and =Or2aR3 have extensive

fleets with factory ships operating in most parts of the Indian Ocean.

When one considers the fishing industry as a source of food
protein and foreign exchange, and fishing as a labour-intensive activity
if properly planned, the importance of the participation of the East
African coastal states, and of a re-assessment of the operation of foreign
fleets become obvious. It is even more important when we consider that
the foreign states often lack the incentive to enforce strict conservation
measures. When stocks are depleted, foreign fishermen readily change their

fishing grounds.

The challenge to the coastal states is therefore to determine their
basic national policies, and to formulate legislation and procedures that
will protect their own needs and interests in the region. Any study of a
national fishery industry should also examine the development of legislation
in the neighbouring states and assess where the policies are or should be
aligned on a regional basis. Then strategies for management should be

assessed to maximise regional and national benefits.

The Sea Bed Resources This category refers to the resources of the

sea bed beyond the continental shelf and beyond the limits of the exclusive
economic zone. This implies in general that the resources in question are
beyond the limits of any national jurisdiction and are designated as the
common heritage of mankind. It is perhaps fair to say that concern for the
rational exploitation of these resources was the single most important factor
leading the world community to convene UNCLOS III. Questions concerning the
precise legal boundary of this international area, and who may exploit its
resources, are, without doubt, some of the most difficult issues before the

Conference (See the discussion by Adede, 1975).

Even though there has never been a universal agreement on the
precise delimitation of the area of national jurisdiction, there has
always been a general agreement that there exists an international area
beyond the limits of any national jurisdiction. This area is now known

as res communis, or the common heritage of mankind, subject to control

and use by the international community generally. The existence of such

an area was clearly recognised in 1969 when the United Nations General
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Assembly adopted its Resolution 2467A, by which the U.N. Committee on the

Sea Bed was created, and Resolution 2467C which called for the establishment

of an international structure to organise and control the exploration and
exploitation of these resources. This was reiterated in the solemn Teclaration
of Principles Governing the Sea Bed and Ocean Floor, adopted by the U.N.
General Assembly on 17 - December 1970 (Resolution 2749 (XXV) reprinted in
International Legal Materials, 10 1971, p. 220). The fundamental assertion

in the Declaration is that this res communis is not subject to appropriation

by any person or state; in other words, it is not a res nullis or a no-man's-
land where any person or state can acquire territory. It was further declared
that the resources of the area would be used for the benefit of the international
community as a whole, taking into consideration the special interests of the
developing countries. In fact, the U.N. General Assembly c{crted a special
resolution - the Moratorium Resolution (2574D, adopted on 15 December 1968 and
reprinted in International Legal Materials, 9 1970, p. 422) — calling upon all

states to desist from any exploration or exploitation of the resources of the
area until the appropriate international machinery is established. These are
the fundamental principles on which the draft articles 2-8 of ISNT, Committee I

are hasec.

There is clear unanimity among the participants in UNCLOS III that
the sea bed beyond the economic zone and the continental shelf will be an
international area. Committee I of the Conference has the responsibility for
seeking an agreement on how the international community can best organise and
exploit the resources of this area, which corsist largely of manganese nodules.
There is also general agreement that an International Sea-Bed Authority will
be established through which member states will administer the area, manage
its resources and control all other activities in or resulting from the area,
including the distribution of revenues from the resources to benefit the

developing coun‘tries.l3

Originally, there were major disagreements about the degree to
which this International Authority would actually control activities of
states harvesting the resources of the area. Negotiators strongly disagreed
on the question of whether the Authority should itself be given the power
and resources to carry out exploitation of these resources, so that any states
or their citizens who desired to carry out similar activities would be able to

do so only on the basis of contracts or other forms of association with the

13. See the Report of the - U.N. Secretary-General, 'Possible Methods and
Criteria for the : - ng by the International Community of Proceeds and other
Benefits Derived from the Exploitation of the Resources of the Area Beyond the
Limits of National Jurisdiction', U.N. Doc., A/AC.138/38, 15 June 1871. See
also U.N. Doc. A/CONF. 62/ WP. 8/Rev. 1/Part I, articles 26, 48, 49 and 50.
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Authority. This position is favoured by the developing countries (Group of 77)
which have had adverse experiences with the free operation of multinational
corporations and prefer planned and controlled economic activities. Their
position is that the Authority itself should carry out the exploitation of
these resources and should control the rate of production and marketing of the
minerals. It is also argued, particularly by the developing states whose
economies are highly dependent on the land - based production of the same
minerals available from the sea bed, that if production and marketing of these
minerals from the sea bed is not controlled, excess prodrction might disrupt

the market and cause them serious economic dislocations.

An opposing position is taken by developed states which support
'free market' economic policies, aggressively led by the United States.
Simply put, the U.S. position is that the Authority should derive revenues
only from licenses. Most U.S. policy-makers consider the discussions of the
developing countries a waste of time. Legislators in the U.S. have already
introduced bills in their Congress which, if passed, would authorise and
protect U.S. citizens who are ready to select economically attractive sites
and begin mining in the international sea bed area. Some U.S. Senators have
said, in fact, that they should go ahead and adopt national legislation and

withdraw from any further negotiations at UNCLOS III.J"1L

Should the United States adopt this legislation, it would perhaps spell
the demise of any agreement on orderly and internationally controlled mining
of the resources of the international sea bed area. The technologically
advanced countries would begin competing to capture mineral sites in a manner

reminiscent of the former colonial acquisition of territories.

A middle viewpoint has been voiced at the negotiations (see U.N. Doc.
A/CONF. 62/W.P. 8, 15 July 1977, Annex II). Yet even though there is general
agreement about the existence of the international sea bed area, the lack of
further agreement creates a situation in which individual states may,‘and in
fact should,begin thinking what policy options they will adopt whether or not
a treaty is actually reached. If an International Sea-bed Authority is

established by treaty, the individual developing states should consider possible

14, Such is the view of, for example, U.S. Senator Paul Fanin who said

the Senate Committee chaired by Senator Lee Metalf:-

Let us not be distracted by expressions of 'cautious optimism',
promises of intersessional work - work which is seldom productive -

and the scheduling of ever-more sessions of the LOS Conference into the
year 1977. The job must be done in this Congress, In the 93rd Congress,
your bill S. 1134, was reported by the full Senate Interior Committee.
Let us begin by taking definite action on your bill S. 713 in this
Congress. U.S. Congress, Hearing before the Subcommittee on Minerals,
Mineral Fuels, of the Committee on Interior and Insular Affairs, 94th
Congress, 4 June 1975, Part 3, p. 1167.)
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sources of technology and especially the training of local experts, to
facilitate their participation alongside the Authority. If no Authority
is established, every state must act independently and should consider the
training of local people and examine ways of gaining from the sea bed
resources. The western Indian Ocean states have accepted, in principle,
the need to establish a regional Oceanogrphic Support Centre whose
function would be, among other things, to train marine scientists up to
the master's and Ph.D. level (see 'Report of the Sub-group on Coastal
Physical Oceanography' issued at the Seminar and Scientific Workshop on
Cooperative Investigation of the North and Central Western Indian Ocean

held at the UNESCO, regional office in Mairobi, 25 - 31 March 1876).

SUGGESTED RESEARCH TOPICS

The strategy of an individual state acticn may fall under two
broad categories: 1) To identify the range of its own national interests
vis a vis the interests of other states and the international community
at large, and to incorporate these interests within a national legislative
framework, and 2) To develop national management strategies for the imple-
mentation of the legislative principles in such a way as to avoid conflicts
with other states. The provisions of the legislative enactments will show
the extent to which a state is prepared to carry out the management,
conservation, exploration and exploitation of the marine resources for the

good of the national population. These two major activities of the

individual state - legislative and managerial each reguire information

which can be generated by appropriate research.

The Study of the Development of Marine Policies and Legislation

The purpose of this type of research is to ascertain the extent to
which a country or countries under study have thought out and defined their
marine policies - and how the policies are embodied in their legislative
framework. It should include primarily the collection and collation of the
legislative texts and policy instruments related to the conservation and
development of coastal and offshore resources. We know, for example, that
Kenya's major policies on fisheries are contained in the Fish Industry Act,
1968, and that legislation on the continental shelf was adopted by

Parliament in 1975.
All legislation should be collected on the following subjects:-
1. Delimitation of the territorial sea

2. Rights and duties within the contiguous, resource

or economic zones and the delimitation of such zones
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3. The control of pollution in the exclusive economic zone

by substances and materials from ships

4. The control of pollution of the sea from land-based

sources, including pollution in estuaries
5. Marine fishery industry
6. Mining and mineral rights on the continental shelf

7. Mining and mineral rights in the sea bed legislation

protecting ports and harbours
8. Legislation protecting ports and harbours
9. Coastal and off-shore parks and recreation facilities

10. Shipping and merchant marine legislations, especially

the conditions for awarding national flags to ships

11. Scientific research in the territorial sea and the

economic zone.

It has been emphasised in this paper that the rational
management of marine resources, especially in the areas of fisheries,
pollution control and the exploitation of liquid minerals, requires a
bilateral or regional approach. As already noted, this view was strongly
emphasised.at the Seminar on Cooperative Investigation of the North and
Central Western Indian Ocean in which Kenya scientists participated. Each
of the coastal states in Eastern Africa, while developing its own policies,
should study the corresponding policies of the neighbouring coastal states.
For example, if legislation is collected from Kenya on the topics listed
above, an effort should be made to obtain corresponding texts at least
from Somalia, Tanzania, Mozambique, Madagascar, Mauritius and the Seychelles.
Texts may also be collected from Uganda, Zambia and Malawi, land-locked
states which may be interested in regional arrangements such as those

proposed by the Kenya delegates at the UNCLOS III discussions on

the exclusive economic zone.
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Marine Resource Management Studies A study should be made of what a

country is doing or ought to do, in order to realise the benefits of its
marine resources, while avoiding the possible adverse consequences of
expanded marine activities. The scope of studies undertaken in this

area will depend largely on the legislating which has been enacted on

the topics listed above. In other words research is needed to ascertain
what country actually does to implement its national or regional policies

and regulations.

Such studies will be continuous and diverse, in that they will examine
the issues of development and management over time. Follow-up studies will
be needed in order to assess the interaction between the development of
marine activities and other areas of national concern, including the impact

on coastal populations.

The following broad areas of study may be discerned:-

Fishery Industry

1. Survey and charting of fishery resources

2 Development and regulation of equipment

3. Development of fishing vessels - motor, steam, rowing and sail
4 Measures to protect fishing grounds from more efficient foreign

fleets (Note the experience during the development of the Common
Fisheries Policy in 1970 by the European Economic Community and

the resistance by Italy, France and Norway.)

5. Effects of changing fishing technology on the coastal fishing
communities
6. The arrangement of joint ventures with foreign fishing interests

(e.g., Kenya Fishing Industries as a joint enterprise of Ataka
and Taiyo of Japan and Kenya Maritime Co. and I.C.D.C. of Kenya)
7. Agquaculture and biological conservation projects
8. Patterns of conflict management or avoidance (Note for example
the Pemba Channel fishing dispute with Tanzania in 1970-71.)
9. Procedures for dealing with states which have been fishing in
the sea area now to fall within the limits of the exclusive
economic zone. (Consider options for phasing out or joint
ventures with Soviet, Japanese, Taiwanese and Korean fishermen.)
10. Fish processing and marketing facilities at the national, regional

-and internaticr.al levels

11. The role of the EAMFRO and locally available laboratory facilities
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Cooperation with international organisations concerned with

fishery activities (e.g. FAO, UNEP, UNESCO, IOC, ECA).

The Regulation of Scientific Research in Coastal Waters carried out ty

National and Foreign Scientists

Coastal and Off-shore Parks and Recreation Facilities

1.

2.

The impact of expanded coastal tourism and recreation on
coastal populations

Parks and recreation versus conservation measures.

The Continental Shelf and Sea—-bed Resources

1. Programmes for coastal and off-shore hydrographic surveys
and charting

2. Programmes for prospecting and drilling for solid and
liquid minerals in the continental shelf and the sea bed

3. Possible environmental consequences of drilling for minerals
in the coastal zone

4, Possible economic and social consequences for the coastal
populations of expanded mining activities.

Pollution Control in Harbour, Coastal and Off-shore Areas

1. Procedures for the control of effluents discharged from
coastal urban and industrial centres

2. Procedures for the control of pollution from other land-
based sources

3. Procedures for dealing with accidental and deliberate
discharges at harbours and off-shore terminals

4.

Arrangements for handling major spills from ships, such as the

Torrey Canyon disaster. This would include an investigation

of available vessels, spraying equipment and detergents approved
by marine biologists; available bombs such as were used by the
Royal Air Force and the Royal Navy in the case of the Torrey
Canyon in 1967;

the possible role of the Kenya Navy, Army and Air Forcej
coordination with other regional states;

arrangements with developed or maritime states for assistance

in the case of a major spill; and

arrangements for consultation with competent international
organisations, such as IMCO, UNEP, FAO, IOC and UNESCO, in case

of a major catastrophe to deal with aftermath of the discharge.
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Shipping and the Level of Investment in the Shipping Industry

Specific Administrative Procedures for Dealing with Volations of the

Legislation

Training Programmes for Local Marine Scientists

1. Local training facilities (existing and planned)
2. Available local marine scientists
3. Those still in training locally
by, Those in training abroad
5. The role of international agencies and the support
received from multilateral programmes such as TEMA in the IOC.
6. Procedures for exchange of training information with other

regional or international institutions or states.

Management of Other Coastal or Off-shore Installations

Conservation and Use of Coastal Mangrove Vegetation

(Man~>cve trees are widely burned for charcoal.)

Additional topics for research will become evident as more
information is gathered in these areas. Studies initiated now will lay
the groundwor: Jor a continuing series of developmental and management studies
in the 1980s. Comprehensive work in these areas should be multi-disciplinary,
involving a number of capable researchers in appropriate disciplines to provide
a comprehensive body of information for the rational development ~f marine

policy in an individual country and on a regional or international basis.
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PRESENT AND FUTURE PERSPECTIVES ON MARINE AFFAIRS IN KENYA

By
B.F. Makau
National Council for Science and

Technology

INTRODUCTION

The Science and Technology Act (No.3 of 1977) was recently passed
by Parliament, thereby establishing machinery in the form of the National
Council for Science and Technology (NCST) to advise the Kenya government on
a national science policy and coordinate related matters. One of the basic
tasks which the NCST will carry out towards the goal of formulating a national
science policy will be the identification and costing of projects. This will
give the NSCT an insight into the state of any branch of science and technology
in the country. In the case of marine sciences the NCST, operating on an
ad hoc basis, appointed a Working Party of experts in November 1975 to
examine the need for a Marine Resources Institute in Kenya. Involvement in
this exercise has given the NCST a genral view of the state of marine activities
in the country. This short paper is not a presentation of the report of the
Working Party, but it contains the highlights of what was found during the

investigations.

THE RESOURCES OF THE KENYA MARINE ENVIRONMENT

The coastal area under consideration includes Kenya's coastal
strip, the territorial sea, the exclusive economic zone and the continental
margins. The marine environment in this discussion is taken to include the
littoral zone, the waters of the sea and the sea-bed. Within this area,
fisheries constitute the main readily indentifiable marine resource. However,
as exemplified by the range of topics being discussed in this seminar, the
marine environment is a diverse one. Other potential marine resources of
the Kenya coast are marine algae, fossil corals, marine forests (mainly
nangroves), mineral resources, tidal energy, wind energy, and the water

itself as a communication medium and as a source of aesthetic value.

THE CURRENT STATE OF MARINE AFFAIRS IN KENVA

Basically, there are four interlinking processes associated with
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exploitation of marine resources: identification, estimation, exploitation
and conservation. Presently these processes are at such low levels in Kenya
as to make rapid expansion of the utilisation of marine resources unlikely.
Realising this, the Scientific Workshop held in Nairobi in March 1976 under
the Intergovernmental Oceanic Commission (IOC) recommended that in order

to be able to take part fully in the Cooperative Investigation in the

North and Central Western Indian Ocean (CINCW1O) it was necessary to develop

the national marine infrastructure of the East African States.

Let us briefly look at the marine activities going on in Kenya

and attempt to pinpoint the constraints and problems that call for solutions.

Identification and Estimation

Much still remains to be done in surveying Kenya's marine resources
Annual production figures and the informed opinion of those dealing with
the marine dealing with the marine environment are not yet sufficiently
reliable to indicate the true extent to which marine resources are present
in Kenya's waters. The identification and estmation of stocks of fisheries
-and possible mineral resources, and the carrying out of hydrographic and other
oceanographic surveys seems to be beyond the capacity of present Kenyan
marine establishments, mainly due to the usual budgetary and technological
constraints of personnel and funds. To perform these tasks satisfactorily

requires sophisticated facilities, equipment and vessels.

The Fisheries Department has been carrying out some surveys on
fisheries but this work needs further inputs of personnel and equipment if it

is to progress rapidly.

Prospecting for off-shore oil and gas is presently beyond national
rescurces in terms of money and technology and is presently being carried out
by foreign oil companies. About twelve months ago there were seven consortiums
exploiring for oil in Kenya. Four have ceased operations and only three are
remaining. The three remaining are Texas Pacific Kenya Inc., Wainoco Kenya
Ltd. and Total Exploration Ltd. The Licences for the first two i.e. Texas
Pacific and Wainoco, cover exploration on land and part of the immediate
shallow sea waters. The Total Licence covers a section of the deep offshore
waters lying mainly in the 200-miles economic zone. It should be noted that
companies tend to team up to explore a given licence area, and also foreign
companies are required to include at least one local company in exploration

and prospecting: Hence the use of the term'édonsortiums'.
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It cannot as yet be said whether oil will be found in Kenya.
However, it is worth noting that most of the exploration which was abandoned
was on dry land and now emphasis is shifting towards the marine area. Reports
of companies that have ceased exploration and prospecting are deposited in the
library of the Department of Geology and Mines and they are available to bona
fide readers, with permission from the Department. Reports on on-going
exploration and prospecting are confidential and available only to relevant

government authorities

On information received from the East African Harbours Corperation,
there appears to be a world-«ice shortage of hydrographic survey personnel,
and to date only a small portion of the Kenya coastline has been charted
and that was in the 1850s, There have been practically no surveys of
mineral resources or the potential for wind and solar energy utilisation at
the coast, though some surveys have been carried out on algae, turtles

and mangroves.

Research.

Some of the survey activities mentioned above could be classified
ur<er. research. Apart from these activities however, there are other large
areas of research which have been left unattended. These include, inter alia,
ecological research, environmental quality control, present and potential
productivity of the creeks, mariculture, use of sea weed fertiliser and the
economics of exploitation of the marine resources. The East African Marine
Fisheries Research Organisation (EAMFRO) which is primarily a research
organisation has had no laboratory facilities for some time. This, added to
the fact that their research ship had become old and unserviceable, means
that they have not been able to make progress in their research. In general

then, there is a great need for marine research in Kenya.

Personnel and Training

Several establishments, such as the Fisheries Department, the
East African Harbours Corperation, the African Marine and General Engineering
Company (AMGECO) and the Mombasa Polytechnic, have some limited provisions
for training lower cadre marine personnel. The University of Nairobi has
undergraduate programmes in natural sciences and engineering from which a
few graduates are recruited into marine occupations and acquire technical
skills through on-the-job experience, Atpresent there are no provisions in

Kenya for training in the marine sciences per se at the higher graduate and
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and technical levels, This lack is reflected in the low level of research

activities going on in the marine sciences field.

Exploitation

A lock at the fisheries production statistics at the coast from
1973 to 1975 (Tables 1 to 4) shows that fish production growth has been
slow. This has been attributed to the low level of fishing technology among
the fishermen as well as transport and marketing problems. The low level
of fishing technology has meant that the fishermen are unable to fish in
deep or rough waters. At present foreign vessels are vigorously exploiting
Kenya's deep-sea fisheries, The amount of deep-sea fisheries brought to
the Kenya Fishing Industries (KFI) is shown in Table 5. These figures are
comparable to those of inshore fisheries production as shown in Tables 1
to 4. The deep sea fish are caught mostly by foreigners take away, though
this is thought to be considerable. Better roads, sea communications and
refrigeration facilities need to be developed to solve the transport
problems. The elimination of fish dealers as middle men, the strengthening
of the co-operative movement and the establishment of a fish processing factory
at the coast have been suggested as other possible means of improving market
conditions. Only 12 per cent of the fishermen at the coast are members of

the Fishermen's Cooperative Societies, as shown in Table 6.

The Kenya government has rightly invested a great deal of resources
in the harbour facilities in Mombasa. The increasing traffic (figures for
1965 to 1974) calls for continued expansion of the harbour and additional
facilities for ship repair. The Kenya rovernment has plans to establish a
second harbour, but this may take some time. AMGECO, with strong financial
backing from the government, is constructing a dry dock capable of taking
ships of up to 20,000 tons. This will be the only ship repair facility between

Bombay and Durban and will call for increased training of manpower,

The Kenya Development Plan for 1974-78 indicates that with time
tourism is expected to become the country's biggest foreign exchange earner
and one of the major employers. According to the government's Economic
Survey of 1976, estimated tourist expenditure rose by 26 per cent, from
K£26.5 million in 1974 to K£33.4 million in 1975. Rising costs and a severe
recession in tourist-generating countries have affected the growth of
international tourism, and it is noted the Economic Survey that under the

circumstances the fact that tourism in Kenya grew moderately in 1975
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represents a considerable achievement, even though overall progress

fell below the 1974-78 Development Plan targets., The number of visitors

to Kenya increased by 5 per cent while visitor-days grew by 12.5 per cent

from 4.41 million in 1974 to 4.96 million in 1975, mainly as a result of

the large increase in numbers of visitors staying for as long as a month

in the country. The tourist visitors travelled to three main destinations,
Nairobi, the coast and the game parks., Figures available from 1966 to

1974 (see Table 7) show that nonresidents occupy more beds in coast

hotels than in all up-country hotels taken together, excluding Nairocbi.

This shows that apart from the wildlife attraction, holiday-makers stay

longer in Kenya because of the coastal recreational facilities. The completion
of the Mombasa International Airport will now enable visitors from the
tourist-generating centres of the world to fly directly to the coast.

Tourism should also be enhanced by the creation of the Diani Beach Complex.
The growth in tourism at the Kenya Coast has been forecast at 39 per cent

per annum. This will entail an increase of 15,000 hotel beds by 1994.

but also will require the improvement of present services and facilities, such
as sports fishing, boating facilities, water supplies, infrastracture

(sea and land), pollution control, and also protection of the culture and

moral fibre of the indigenous population from the impact of the tourists.

Mangroves are exploited for many economic purposes at the coast
and are also exported to the Middle East. Mangroves act as shoreline
stabilisers and provide a habitat for juvinile stages of some commercially
important prawns and fishes. Mariculture could be developed around
the mangrove swamps in Lamu. The mangroves need protection from oil

pollution and research into ways of controlling the mangrove borer.

Salt is presently produced by dessication at Ungwana Bay north
of Malindi by Kenya Salt Manufacturers Ltd., Fundisha Salt Works Ltd. and
Ngomeni Salts Ltd. We were not able to find out the total production

from these companies.

Two more prospective companies have applied and have been allocated
further areas for salt production at Ungwana Bay, indicating a large potential

for salt production and marketing.

Fossil corals are at present being exploited by the Bamburi
Cement Factory for -:: ..t production. 0il, a potential resource,has not
yet been discovered in Kenya's waters, as mentioned earlier, but with the
continental shelf falling within Kenya's exclusive economic zone, prospecting

for oil in this area should continue to be encouraged.
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Other resources which have been shown to be of substantial
economic value and which are available but have not been exploited at the
coast are seaweeds and sclar and wind energy. In general then, much still

remains to be done in terms of the exploitation of Kenya's marine resources.

Conservation and Pollution Control

The Development Plan of 1874-78 states:

The Marime Conservation and Restoration Programme will increase

its monitoring and control of the pollution of the sea and shoreline
by oil, effluents from factories and ships, and municipal

waste; protect the mangrove swamp area from dumping and indiscrimi-
nate cutting; increase measures to prevent the use of explosives
for fishing; regulate more closely the removal for the curio

trade of live marine inverterbrates; and restore and protect

the marine turtle and dugong populations of the coast until

they are adequate to be used again for food under proper
conservation measures. The Government will also seek to

obtain international agreements and improvements in international
law relating to the use of the seas and their products and
pollution of the marine environment. (p. 194, Section 9.14(iv)

With regard to the marine conservation and restoration programme

described in the plan, the government has taken several steps:

In 1974, the government commissioned the Norconsult A/S to carry
out a sewerage and waste disposal study for Mombasa. The study is now

complete and its findings will be implemented in due course.

Mangrove swamps are gazetted and cutting is controlled by the
Forestry Department on a sustainable basis. The export of live and dead
marine vertabrates and shells for the curio trade has been banned. A marine
park is planned for the Lamu area to protect the marine turtle and dugong
population. This will be in addition to the parks already established at

Kitue/Mpunguti near Shimoni and the one at Watamu near Malindi.

Kenya has been actively taking part in the United Nations Law
of the Sea Conferences which is the proper forum for seeking international
agreement and jmprovements in international maritime laws. Although the
positions taken by Kenya in the International Law of the Sea Conferences are not
outlined in the Development Plan, they can now be taken as national planning
policies which have crystallised in the 1974-78 period. The reference in the
1970/%u Development Plan (p.23%4) to plans to expand Kenya's fishing activities
to 200 to 300 miles from the shore and the fact that an off-shore oil
exploration agreement was made with Total in 1972 show that Kenya was already
thinking in terms of the 200 -mile economic zone the late 1960s and early 1970s.
The 1974/78 Development Plan (p.194 Sec.9.l4(vi)) expresses Kenya's interests
as follows: 'The Government will also seek to cbtain international agreements

and improvements in international i. relating to the uses of the seas and



36 IDS/OP 2

their products and pollution of the marine environment'. Some of the specific
details have not been elaborated but this statement and the previous actions
of the government represent national policy in these matters. Alsc a number
of issues have only become apparent since the 1970-74 Development Plan was

written.

A National Marine Anti-pollution Committee has been formed,
composed of representatives from the National Environment Secretariat,
Office of the President; Police Airw ng, Office of the President;

Provincial Commissioners J>ffice, Mombasa, Office of the President; Kenya
Navy, Ministry of Defence; Fisheries Department, Ministry of Tourism and
Wildlife; Water Department, Ministry of Water Development; The Merchant
Shipping Superintendent, Ministry of Power and Communication; 0il marketing
companies (one representative for all of them), East African Oil Refineries;

E.A.H.C.; Mombasa and Hotel Keepers Association, Mombasa.

The functions of the Committee are:-

a. To formulate an oil spill contingency plan for application
in the event of a serious or major spill in Kenya;

b. To institute measures for effective monitoring, discovery,
reporting, cleaning up and containing the spread of
pollution;

c. To developm Kenya's marine anti-pollution capabilities;

d. To keep abreast of new technonogical advances for marine
anti-pollution equipment and to review the contingency
plan accordingly;

e. Tc advise the competent Kenyan authorities on the acquisition
marine anti-pollution clean up and containment equipment;

f. To institute measures to ensure the maintenance >f such
equipment as required;

g. To advise the Kenya shipping industry o.. implementation of
various regional or international conventions or agreements
concerning marine pollution; and

h. To stimulate and streamline co-operation and co-ordination
between government, port authorities and the Shipping
Industry with regard to the protection of the marine
environment.

The Committee is still fairly new, but it is hoped that with these
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objectives and membership it should be able to have an appreciable impact

on marine pollution at both the national and the regional levels.

Although Kenya's coastal waters are not as polluted as some
beaches in other parts of the world, large tar-balls have been observed on
the Kenya coast and oil and ship wastes from ships many miles out in
the sea are carried by the East African current and end up along the
East African coast. In addition, there is increasing pollution from
factories and towns and due to soil erosion. Thus Kenya requires a pollution
monitoring programme., It should also be noted that Kenya -as not had
facilities to deal with a major pollution hazard such as a burst oil

tanker, although this situation is expected to be remedied in the near future.

THE FUTURE OF MARINE AFAIRS IN KENYA

Thus we have 5S¢ that management, research, training and exploi-
tation of marine resources have lagged in Kenya. Due to the realisation
of this situation, there have been a number of propocsals recently for
activating marine programmes emanating from different quarters such as,
among others, the Fisheries Department, the University of Nairobi, the
National Museum, EAMFRO and different UN bodies. The Fisheries Department
plans to strengthen its research department; the University of Naimchi has
plans to start courses in marine sciences; the National Museum has plans
to establish a marine museum which will also have a research component;
EAMFRO is about to complete a new research laboratory and acquire a new
research ship; and different UN bodies have responded favourably to a
programme of strengthening national marine infrastructures, a task which the

IOC is about to undertake.

All these programmes must be co-ordinated. An integrated
institution should be established with research and training functions.
Such an institution should be established with research and training
functions. Such an institutions could initially have departments of
fisheries, ecological studies, envrionmental quality control, sea transport
and communications, and economics. The economics department should evaluate
the research conducted by the other departments and advise on the economic
exploitability of marine resources. The costs of setting up a well staffed
and equipped institute as envisaged above have been estimated to be as

follows (1976 prices and local salaries);-
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Capital costs K£740,000 (US$1,772,000)
Recurrent costs (p.a.) K£260,000 (US$623,000)

These estimates do not include the capital cost of a medium-size rese

reacher ship would be in the region of Kf2million.

These costs could come down considerably if some of the present
resources of the countries in the eastern coast of Africa were brought

together.

Such an institute would be semi-autonomous, managed by a governing
council of government and University officials and funded through one of the
government ministries. It should be noted here that the NCST cannot
operate such an institute, as the NCST, as presently constituted, is only
an advisory body. However, the programmes for the institute would have to

be reviewed by the NCST Research Advisory Committees.

SUMMARY
The full economic potential of the Kenya coast is not known.
There is an urgent need to carry out comprehensive surveys and research on
the resources of the coast. The few surveys made have indicated a wealth
of biological resources, some of which are currently being heavily
exploited by foreigners. Geological surveys have yet to be initiated.
Demands for marine services, such as boat building, ship servicing,
tourist facilities, harbouring and landing facilities and pollution monitoring,

are on the increase,

The national institutions lack the necessary manpower, funds and
equipment to carry out adequate marine research, exploitation, conservation
and training, in addition to their current responsibilities. The current
consensus among U.N. agencies and East African governments seems to be that
national marine institutions in these countries are weak and need to be
strengthened, so that the countries can enhance the exploitation and
conservation of their marine resources as well as participate more fully in
a regional integrated programme. The costs of establishing a Marine Resources
Institute in Kenya which would be able to fill most of the present gap in
marine studies has been estimated at K& 740,000 capital costs, excluding a
research ship, and Kf 260,000 recurrent costs. There is also a serious,
immediate need to increase fisheries production from indigenous fishermen
by exploring ways of enabling them to fish in the deep-sea waters and

streamlining marketing.
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Table 5. Deep-sea fish brought to Kenya fishing industries, 1973-75.

SPECIES QUANTITY (Metric Tons)

1973 1974 1975
Albacore 2,172 1,685 191
Big-eye tuna 1,060 1,583 463
Blue-fin tuna 5 7 9
Yellow-fin tuna 2,568 2,301 512
Black marlin 148 277 39
White marlin - 85 20

Blue marlin 91 - -
Striped marlin - - -
Red marlin 93 151 41
Sail fish 119 230 Sh
Skip jack - - 14
Sword-fish 166 222 61
Shark 111 27 33
Mako shark 155 212 30
Others 254 4oL 88
6,942 7,184 1,555

Source: Fisheries Department, Mombasa.
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Table 6. Number of fishermen and fishing co-operative members in

Coast Province by district.

DISTRICT ESTIMATED NUMBER OF CO-OPERATIVE
FISHERMEN MEMBERS
LAMU 2,400 uug
KILIFI © 1,500 99
TANA RIVER (KIPINI) 164 21
MOMBASA 1,000 36
KWALE 2,600 341
TOTAL 7,664 945

Source: Fisheries Department, Mombasa.
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LEGISLATIVE DEVELOPMENT IN
KENYA CONCERNING THE TERRITORIAL
SEA AND THE CONTINENTAL SHELF

by

C. 0didi Okidi
Institute for Development Studies
University of Nairobi

This paper discusses two legislative Acts in Kenya, the Territorial
Waters Act of 1972 and the Continental Shelf Act of 1975. It is the first
in a series of studies which will examine the development of legislation and
policies related to the control of coastal and off-shore resources in Eastern
Africa. This study focusses on key concepts in the statutes and analyses
the texts in order to identify potential strengths and weaknesses. Where
appropriate, recommendations are made to fill any lacunae and provide the
comprehensive legislative framework necessary for the effective management

of coastal and off-shore resources.

THE TERRITORIAL WATERS ACT, 1972

Kenya has a coastline measuring 247 miles from the Somalia to the
Tanzania border. It is along this coastline that the 1972 Act of Parliament
extended the territorial jurisdiction outward from the old distance of three
miles to a distance of twelve miles. This breadth is measured from a base-
line along the low water mark, or where applicable from a straight line
which closes the indentations of the coastline. This means thatall waters
within the base line or the straight line along the indentations are
regarded as internal waters of the coastal state. As we shall see below,
under international law the scope of jurisdiction of the coastal state over
internal or inland waters is more comprehensive than that over the territorial
waters. It iIs interesting to note in this regard that Section 4(2) of the
Kenya legislation defines the territorial waters to include. 'an- ~z2rt of the open

sza' that tha' tarritorial. sea.includes any inland waters of Kenya.

In a schedule, theTerritorial Waters Act stipulates the course of the
base line from which the twelve miles of territorial waters are to be
measured. Where the coasts are adjacent to the territorial sea of a foreign
country (such as in the Pemba Channel), the breadth of the territorial sea

is to be limited according to the equidistance principle whichshould

apply as specified at the 1938 Geneva Convention on the Territorial Sea

and the Contiguous Zone (United Nations Treaty Series, 516 1964, Article
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1201, p- 205). The scope of Kenya's powers of jurisdiction of under this
legislation and the evidence that may be evoked to support the proprierty

of these powers so exercised are discussed in this paper.

The Act lays down no specific functions, activities or objects that
are subject ¢f control. It is, therefore, reasonable to assume that the powers
of Kenya to control any functions or objects within the territorial sea may
be understood within the provisions of general international law and treaty
provisions, especially the 1958 Geneva Convention on the Territorial Sea and

Contiguous Zone to which the Kenyan Act makes reference.

Generally, the territorial waters are understood to constitute the
national domain of the coastal state, that is, part of the open sea within
which the coastal state may enact laws and enforce regulations as it would
on its inland territory. But this construction is not entirelycorrect; it
is qualified by the provision of the right of innocent passage allowed to
foreign ships. Article 14 of the 1958 Geneva Convention on the Territorial
Sea ard Contiguous Zone states that ships of all States, whether coastal or
not, shall enjoy the right of innocent passage through territorial sea. The
Convention adds in Article 16 (1) that the coastal State may take measures

necessary to the prevent passage which is not innocent.

This rule was adopted by the International Law Commission (ILC) in
its 1956 draft articles and was subsequently accepted by the 1958 Geneva
Convention. Article 15 (3) of the ILC draft articles, which corresponds to
Article 14(4) of the 1958 Convention, states that the passage isinnocent so
long as a ship does not use the territorial sea for committing any acts
prejudicial to the security of the coastal state or contrary to the present
rules of international law. In the official ILC commentary to the article,
it is specified that in order for the right to be claimable the passage must
in fact be innocent and the coastal state is may take steps to verify its

innocent character.

The range of activities which a state may consider prejudicial to its
peace, security and good order is large and unspecified. Among prejudicial
activities may be included the conduct of military exercises or surveillance,

. . . 1
commerclal surveilllance, warlike gestures toward the coastal state

1. Note, for example, in the Corfu Channel case where the International
Court of Justice found that while British warshipe had the right of innocent
passage, their behaviour in positioning guns on the boats and engaging in mine-
sweeping constituted a violation of Albanian sovereignty. See the'Corfu Channel
Case, I.C.J. Reports, 1949, pp. 4, 33-35.




- u8 IDS/0P 28

the discharge of polluting effluents, and fishing. It was reported, for
example, that during the latter days of President Sukarmo's regime in
Indonesia foreign powers supporting local anti-Sukarno groups shipped arms
into Indonesia's territorial waters and transferred them to the insurgents.
Obviously, such ships were not engaged in innocent passage. This type of
problem might be experienced by more coastal states in future, especially

the weaker nations when they fall out of favour with a large military power.

Even though activities with economic or aesthetic implications may
be prejudicial to national interests, it is questions of defence which have
been of particular concern to coastal states. It is debatable whether a
foreign military vessel can be considered innocent by its very nature. This
author would argue that a military vessel or craft, including a submarine,
is inherently not innocent. Therefore, when such a vessel intends to pass
through the territorial waters of a coastal state the officers of the
commissioning state should obtain the prior express permission of the
coastal state. Such a requirement could legitimately be included. in the
text of a coastal state's territorial waters act because this is an issue
with very far-reaching implications concerning which international law has

been vague. It is not mentioned in the Kenya legislation.

Moreover, there is a tendency for international conventions on the
law of the sea to exempt govermment ships, including naval vessels, from the
application of thetreaties. This makes it all the more important that the
national legislation should specify how local authorities intend to deal with
military and non-military vessels of foreign (friendly or unfriendly) governments
navigating their territorial waters. Such a statutory provisionmight also
specify the conditions under which a foreign vessel is consideredto be operating

jure emprii i.e., engaged in official rather than commercial activities,

It alsolappens sometimes that a coastal state, for defencemurposes, will
specify areas within the territorial sea which are declared closed to foreign
navigation either temporarily or permanently. Examples are the provisions
contained in Article 18 of the 1963 Regulations adopted by the National Defence

Council of the German Democratic Republic (U.N. Legislative Series, 1975,

p- 18) and theTerritorial Waters and Continental Shelf Decree of 1973 of Ghana

(U.N. Legislative Series, 1975 p. 23). For Kenya a rule to close certain

areas of the territorial sea to navigation may relate to the national marine
parks, rather than to concerns about defence. No entry is permitted into
the two large marine parks, Kitue-Mpunguti on the southern coast near Shimoni
and the Watamu-Malindi (Casuarian Point) north of Mombasa, without express

permission from the Department of Wildlife Conservation and Management (see

the paper bv Asava in thie
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The point here is that no passage through these areas would be
innocent. It would be useful if special provision were made in the
territorial waters legislation referring to the government's intention
to declare some parts of the waters closed for purposes of defence or
conservation. Then foreign navigators who plan an innocent passage
through territorial waters may be warned to inquire whether, and in what

locations, such areas have been designated.

Two other activities occur with some frequency and may be prejudicial
to the interests of coastal states. One is pollution: a ship which
discharges polluting effluents while crossing territorial waters 1s not
innocent. The threat of pollution, especially in coastal waters, has
become a menance to the economic and aesthetic wellbeing of the coastal
states. It is a danger to coastal fishery resources, and also, in Kenya,

a serious threat to the tourist industry which depends on clean beaches

(see comments in F.A.0., 1971, p. 55). In recent discussions with the
author, Kenyan fishermen stated that they had frequently seen cil floating
on the water in amounts indicating there had been major spills; in other
cases the amount of 0il seen has been relatively small, suggesting that

it might have resulted from deballasting or tank flushing beyond the
territorial waters and has drifted toward shore by the action of the waves
and currents. This oil may also have been dischargzd within the territorial
sea by ships approaching or leaving harbour. A ship found deballasting or

tank flushing within the territorial sea is certainly not innocent.

The second type of prejudcial conduct is fishing within the
territorial sea. Again, Kenyan coastal fishermen recently related that
they frequently see Japanese, Korean and Chinese fishing boats operating
within ten miles off Kenya's coast. Such activities are not only in
violation of the rules of innocent passage through the territorial sea,
but are alsoc a vioclation of Kenya's Fish Industry Act of 1968,2 This of
course ralses a management question which has to do with Kenya's capacity
to enforce its laws, including the ability of the Kenya Navy to effectively

patrol the waters and to bring offenders to bock in the courts.

2. Section 9 of the Fish Industry Act, 1968 (Chapter 378 Laws of
Kenya) states, among other things:-
(1) Without prejudice to any regulations made under this Act, no
person shall catch or assist in catching fish in territorial waters
otherwise than under and in accordance with the terms of a licence
issued to him under this Act and for the time being in force.
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Subject to these qualifications, a coastal state is required by
international law to permit passage through its territorial waters. The
rights of foreign ships are restricted to innocent passage, which does not
include anchoring or otherwise staying in the waters except in the case of

force majeure i.e. distress due to weather or accident.

These rights of innocent passage are what, properly construed,
differentiate the scope of powers of the coastal state over territorial
waters from jurisdiction over inland waters. There is no equivalent right
of passage through inland waters. A state's inland waters include those
encompassed by the baseline along the coast, as well as rivers and lakes.
The state which claims inland waters may exercise the same jurisdiction as
over its land territory. Where such inland waters are shared among neighbouring
states, as in the case of Lake Victoria, the rules governing the use of

internationally shared resources and the legal maxim sic utere tuo ut alienum

non laedas (so use your own resources that it does not harm the interests of
others)will apply. No third state may sail in the inland waters as they
would in the territorial sea. Thus the definition of Kenya's territorial

waters to include 'any inland waters of Kenya' is, at best, misleading.

Because of the nature of ocean water a question may easily arise
during a court proceeding as to whether an alleged act or omission occurred
within territorial waters. In Kenya , the Act provides that proof rests with
the Minister for Foreign Affairs. Section 3 states that...a certificate to
that effect signed by or on behalf of the Minister for the time being
responsible for foreign affairs shall be received in evidence and be deemed
to be signed without further proof, any such certificate shall constitute
prima facie proof of the facts certified therein'. That is to say, even though
the Attorney General is the chief legal officer of the Republic, the question
of the location of an act within or beyond the territorial waters relates to
the conduct of foreign relations and therefore falls within the province of

the Minister for Foreign Affairs.

THE CONTINENTAL SHELF ACT, 1975

The Kenya Continental Shelf Act (No. 3 of 1975) came into effect
on 4 April 1875. It represents one of the mary natior:z! efforts during the last
three decades to declare and define a coastal state's territorial claims over
the marine resources adjacent to its coast. The continental shelf, considered
to be a natural prolongation of the continental iandmass of the adjacent
territory, was first subject to national claims in 1945 when the United

States set the precedent by a presidential proclamation which asserted that
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country's jurisdiction over living and non-living resources on the continental

3
shelf,

The interest of coastal states in the continental shelf has increased
since then, especially with discoveries of hydrocarbons and other mineral deposits.
The discovery of mineral deposits at various depths has stimulated national
research efforts and the development of technology geared to the exploitation
of these resources. At the same time, questions have been raised concerning
what should be the outer limit of the coastal states' rights over the continental
shelf. This is one of the most intractable questions currently before the Third
United Nations Conference on the Law of the Sea (see the first paper by Okidi in

this volume). The Kenya legislation defines the continental shelf to mean:-

The seabed and subsoil of the marine areas adjacent to the
coast of Kenya, but outside the territorial waters, to a depth
of two hundred metres or, beyond that limit, to where the depth
of the superjacent waters admits of the exploration and
exploitation of the natural resources of the said areas.

This definition is essentially a direct quote from the 1858 Geneva
Convention on the Continental Shelf, which has been under strong criticism
ever since 1t was adopted.q The criticism arises from the second part of
the criterion for the delimitation of the continental shelf, which states,...
beyond that limit to where the depth of the superjacent waters permits of

the exploration and exploitation of the natural resources of the said areas'

The 200 metres depth referred to in the first part of the definition
is a useful criterion for delimitation since it is generally accepted that this
is the average depth of the continental shelf; it is also legally precise as
it is relatively easy to determine through bathymetric delineation. On the
other hand, the criterion based on the ability to exploit the submarine
resources depends entirely on the technological sophistication of a
particular state at a given time. At the time of the 1958 Convention,
the delegates did not believe that the technological capacity to exploit
under water resources would ever extend very far below 200 metres. Yet
many observers soon realised that this technology would be improved

quickly, given strong incentives - in this case, the interests of the states

3. For the text of Presidential Proclamation No. 2667 of 28 September 1945,
United States, 1945, p. 12303,

L, For the text of the Convention, see United Nations Treaty Series, 449
1964, p, 311. For comments on the Convention, see Gutleridge, 1959, p. 102.
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in the resources of the continental shelf and the sea bed.

These interests were heightened with the discovery of hydrocarbon
deposits at various depths in the sedimentary layers of the continental
shelf and manganese nodules, rich in copper, manganese, cobalt, silver and
other minerals, in the sea bed. By the end of 1960s, a group of United
Nations experts reported that experimental drilling projects were being
carried out at depths greater than 5,000 metres (U.N. Doc. E/4962/Rev. 2,
1971, p. 116). At present it is believed that technology is available to
exploit resources at any depth of the continental shelf or the sea bed.
This was confirmed in 1975 when the United States 'research ship', G lomar
Explorer, originally believed to belong to Hughes Corporation and later
proven to belong to the U.S. Central Intelligence Agency, was used to recover
a sunken Soviet naval submarine from the depths of the South Pacific Ocean
(Rubin, 1975, p. 855). The evidence confirmed that with presently available
technology exploitation of underwater resources is possible at any depth, thus
including any part of the sea bed as continental shelf according to the
definition of the 1958 Geneva Convention on the Continental Shelf and the
Kenyan legislation. These developments render the definition in both
instruments worthless for determining the outer limit of the continental

shelf subject to the exclusive jurisdiction of a coastal state.

The need for a more useful criterion for the delimitation of the
outer limit of the continental shelf has been recognised at UNCLOS III since
the negotiations began in 1968, but agreement on a criterion has been
.difficult precisely because of the national interests already mentioned.

Some coastal states, especially those with the wide shelves (e.g., Argentina,
Australia, Brazil, Canada, Indonesia, Norway, New Zealand, the Soviet Union,
Japan and the United Kingdom) would like to enjoy exclusive jurisdiction over
the entire continental margin, that is, the continental shelf itself, the
continental slopes and the continental rise. This would comprise the entire
natural prolongation up to the point where the sea bed begins. The second
option, which is favoured by the Kenya delegation at UNCLOS III, would make
the legal continental shelf of‘the coastal states co-Terminous with the
exclusive economic zone which ends at 200 miles,5 irrespective of whether

that inciudes the entire continental margin plus part of the seabed or only

5. See the comments of Frank X, Njenga, Kenya's delegate and represetative
on Committee II* of UNCLOS III in United Nations, 1975.
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part of the continental shelf.

Opponents of the first option argue that the formula would be
imprecise because the end of the continental margin is hard to determine,
given the fact that debris which are assumed to originate from the
continental landmass extend into the sea bed. It may also be argued that
since the margin is the wealthiest part of the underwater area, part of
it should be left to the international community. As part of the
negotiation of the new law of the sea, individual states should agree to
forego certain economic advantages in order to benefit the poorer states
and the international community within the framework of the United Nations.
Thus, it is argued that any states whose continental margin extends beyond
200 miles should be content with exclusive jurisdiction over resources within
the 200-miles 1imit, and beyond that 1limit they should share the income
derived from submarine resources within the international community according
to a formula to be agreed upon. Such a fund would be used to defray the
cost of administering the law of the sea, and the balance would go to

development aid programmes administered by the United Nations.

Kenya adopted the legislation in 1975, long after the weaknesses of the
1958 definition were recognised. In fact, even though Kenya's continental margin
has not been fully charted it appears that Kenya would have a wider jurisdiction
by following the 200-mile definition. Taking a 200-metres isobath as a base,
Alexander has calculated that if Kenya extends its jurisdiction to the outer
limit of the continental margin it will control only 10,000 to 20,000 square
nautical miles, while if the 200 - mile criterion is followed Kenya will
control an area between 20,000 and 200,000 square nautical miles (Alexander,
1973, pp. 21 and 39-40). The general trend at the UNCLOS III favours the
adoption of the 200-mile exclusive economic zone; the majority of the .
delegations also favour the coastal states' 200-mile jurisdiction over the
continental shelf. It is the group of coastal states with continental
shelves extending beyond 200 miles that still insist on the extension of

the exclusive jurisdiction to the end of the continental margin.

Given the fact that the concept of a 200 - mile exclusive economic
zone is virtually unanimously accepted at UNCLOS III, it seems reasonable that
Kenya's legislation could have defined the continental shelf as the sea bed
and subsoil of the submarine area adjacent to Kenya's coast extending outward
to a distance of 200 nautical miles from the baseline by which the territorial
sea is measured. Such a definition would be qualified by a proviso that where

the coastline is adjacent to a neighbouring state and the distance between the
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two territories is less than 400 nautical miles, then Kenya's jurisdiction

over the continental shelf should extend to a median line equidistant from

the respective baselines, unless a formula more equitable than equidistance

is deemed desirable.” This in fact, may be the generally accepted principle

as the UNCLOS III draws to a close. The states insisting on exclusive claim
over the entire continental margin (wherever that may be) without any provision

for revenue-sharing are likely to be a small minority.

The jurisdiction of Kenya over the resources of the legal continen.al
shelf is exclusive, as declared in Section 3 of the legislation. That is the
extent to which international law allows coastal states to exercise powers
over the continental shelf, whatever its agreed outer limit may be. The
principie is expressed in Article 2 of the 1958 Geneva Convention on the

Continental Shelf which states, inter alia:-

(1) The coastal State exercises over the continental shelf
sovereign rights for the purpose of exloring it and exploiting
its resources.

(2) The rights referred to in paragraph 1 of this article are
exclusive in the sense that if the coastal State does not explore
the continental shelf or exploit its resources, no one may under—
take these activities, or make claim to the continental shelf,
without the express consent of the coastal State.

(3) The rights of the coastal State over the continental shelf
do not depend on occupation, effective or notional, or on any
proclamation.

The provisions of this article were elaborated in the judgement
of the International Court of Justice in the North Sea continental shelf

cases. In the Court's opinion:=

the rights of the coastal State in respect of the continental
shelf that consitutes a natural prolongation of its land

territory into and under the sea exists ipso facto and ab initio,
by virtue of its sovereignty over the land and as an extension of
it in an exercise of sovereign rights for the purpose of exploring
and exploiting its resources. In short, the right is here an
inherent right (ICJ Report, 1969, para. 62).

6. Note that in the North Sea Continental Shelf Cases (Federal Republic
of Germany/Denmark; Federal Republic of Germany/Netherlands) the International
Court of Justice ruled that the principle of equidistance had not become a
principle of international law and that it was at most de lege ferenda and not
at all de lege lata or as an emerging rule of customary international law.
Parties may adopt the principle only where they mutually agree. See ICJ Report,
1969, para. 62.
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The emphasis in the Convention and the Court's opinion is placed
on sovereign rights for exploration and exploitation of the natural resources.
Other states and their nationals are prohibited from undertaking any similar
activities. Even the installations which a coastal state itself may erect on
the shelf are to be only those used for exploration and exploitation of the
natural resources. And where such installations are constructed, the
Convention prohibits that they should interefere with other uses of the sea,
especially navigation and fundamental oceanographic or scientific research

carried out with the intention of open publication' (Article 5, para. 1).

A further point of interest in the Kenyan legislation is the
procedure for verifying whether an act or omission occurred within the
continental shelf. Section 6 of the Act stipulates that where such a matter is
in dispute, a certificate signed by or on behalf of the minister responsible
for natural resources shall be deemed to constitute prima facie proof of the
facts. Understandably, the opinion of the Minister for Natural Resources is
given this weight because the continental shelf is part of the natural resources

by virtue of the doctrine of natural prolongation of the continental landmass.

Nevertheless, there is another side to this issue. The resources
contained in the continental shelf might properly come under the jurisdiction of
the Ministry of Natural Resources but the delimitation of the outer limit of
the continental shelf is subject to international agreement, as is clear from
the present negotiations in Committee II of UNCLOS III. The act of delimitation

is necessarily a unilateral act because only the coastal state is competent to
undertake it, / but / the validity of the delimitation with regard to other
States depends upon international law.7 It may be suggested, therefore, that

the views of the ministry responsible for international relations, negotiations
and agreements should be given equal weight in matters concerning location within
or beyond the continental shelf. At the very least, there should be a statutory
requirement that in dealing with such issues the Ministry of Natural Resources

should compose its views in consultation with the Ministry for Foreign Affairs.

These are the general principles governing the legal status of the
continental shelf. However, it should be noted that negotiations at UNCLOS III

are designed to define in greater detail the implications of these principles

7. See the judgement of the International Court of Justice in the
Fisheries Case (United Kingdom v. Norway), ICJ Reports 1951, pp. 115-132.
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and, where appropriate, to specify imitations on the rights and responsibilities
of the coastal states or of other parties. These anticipated definitions will
make the scope of these rights and obligations more complex, and the coastal
states should take account of this in framing their own legislation. The
following three topics are examples of areas where the coastal states could
further specify the details of their powers over the continental shelf.

Scien = Research on the Continent. L Shelf: Kenya's legislation makes no

reference to scientific research on the continental shelf. It may be assumed

that scientific research is governed by general international law or by conventions
to which Kenya is a party, and in fact Kenya signed the 1958 Geneva Convention

on the Continentc . Shelf on 20 June 1969. As noted above, this Convention

requires coastal states to premit fundamental oceanographic or scientific research

carried out with the intention of open publication on their continental shelves.

But this provision for freedom of scientific research, which was

evidently inserted at the bidding of the technologically and industrially developed
8 .

states, 1s open to challenge by the less developed coastal state:. The develop-
ing countries generally argue that in practice there is no meaningful distinction
between pure or fundamental scientific research and research with a view to
industrial or commercial applicarion. Therefore, they argue, the coastal state
which has the exclusive jurisdiction over the resources of the continental shelf
should also have t. to allow or refuse any scientific research. 1In the
words of Kenya's chief delegate at UNCLOS III:-

Together with the great majority of other developing countries, the

African States find no basis for the distinction between pure and

applied research, the former to be unrestricted and the latter to

be subject to the consent of the coastal state when conducted within

limits of national jurisdiction. Marine scientific research is an

intrinsic part of management, protection, and conservation of the

marine living and non-living resources. In order to ensure that the

coastal State derives maximum benefit from the marine resources of the

zone under its national jurisdiction and to ensure security of the

coastal State, scientific research activities in the zone must be

under direct control of the coastal State (Njenga, 1975, pp. 10-11).

It is widely felt among developing countries that the coastal states'
industrial and security interests are threatened by scientific research carried
out on the continental shelf. A few examples of these views will illustrate

the point.
8. For a reflection of the interests of the developed countries,

W.T. Burke, Marine Scientific Research and International Law. (Law of the
Sea Institute, University of Rhode Island, Occasional Paper No. 8 Spet. 1970)
and C. Maechling, "Freedom of Scientific Research: Stepchild of the Oceans"
Virginia Journal of International Law Vol. 15 Spring 1975 pp. 539-559.
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Addressing UNCLOS III, Vargas of Mexico stated categorically that
the distinction between pure and applied scientific research was artificial
and /that / basic and applied research were simply stages in the same process
(United Nations, 1975, p. 342). U Tun Myat of Burma emphasised that'... past
experience had shown that marine scientific research was not completely immune
to the dictates of politics and business'., His delegation therefore felt that
prior consent of the coastal State was a basic prerequisite to the conduct of
scientific research anywhere on the continental shelf (p. 338). The delegate
from Sudan contended that while conceptually it was possible to draw a
distinction between pure research and research aimed at commercial application,
the'two aspects were so inseparably interrelated that to draw a non-existent
artificial distinction would be detrimental to both.' He added that marine
scientific research in areas of national jurisdiction of a coastal state
should be subject to prior consent of that state, and that these rights of
the coastal state should be protected by strict observance of its / national /
laws and regulations' (p. 337). Finally, Madagascar was of opinion that
'foreign researchers did not always restrict themselves to pure research;
usually their research was directed at discovering and exploiting new raw
materials or was related to military or paramilitary considerations'. Its
delegation therefore rejected the distinction between pure research, to be
carried out freely, and applied research or research with military aims,

to be controlled (p. 335).

These views gained strong support when it was confirmed that

the Glomar Explorer, which was originally believed to be a research ship

exploring for manganese nodules in the sea bed, in fact belonged to the

U.S. Central Intelligence Agency and was on a military expendition to
recover the remains of a sunken Soviet submarine (Rubin, 1975). Thus,

it may not only be argued that there is no clear distinction in practice
between pure or fundamental research and research for commercial application,
but also that some activities may pose as pure scientific research aimed

at publication, when in fact they are military or strategic operations.

The jurisdiction of the coastal states over scientific
research on the continental shelf was clearly stated in the Informal
Composite Negotiating Text (ICNT) which came out of UNCLOS III at the
New York Session in July 1877. The relevant articles stipulate that
the'Coastal States... have the right to regulate, authorize and conduct
marine scientific research in their exclusive economic zone and on their

continental shelf...', adding that such research shall be conducted with
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the consent of the coastal State' (U.N. Doc. A/Conf. 62/W,P.10, 15 July 1977,
Article 247),

It would be easy for military 'researchers' to also produce a
paper for '‘open publication', along with other classified reports which
may be detrimental to the interests of a coastal state. The requirement
of coastal state consent may be one way of reducing industrial or military
espionage. It could be argued that the developing coastal states lack the
technology necessary to uncover the possibility of espionage when they grant
consent to researchers, but they should still have the option to exercise
their discretion. Certainly research to ascertain the contents of the
continental shelf could be useful to the coastal state at some stage in its
development. If the coastal state is to have the powers to control scientific
research on the continental shelf, then it should stipulate clearly the laws,
regulations and procedures which apply to its own nationals and to foreign

researchers.

Underwater Cables and other Installations on the Continental Shelf

The coastal states have been granted the exclusive jurisdiction
for the exploration and exploitation of resources on the continental shelf.
Therefore, though the coastal states may not prevent the placing of installations
for 'internationally recognized technical functions' (however that may be
defined), they should be able to refuse the laying of cables or other installatZons
in particular areas under their jurisdiction if this would conflict with their
plans for the exploration, conservation or exploitation of resources? The
definition of installations in the relevant Kenyan legislation refers only to
moored vessels and 'any structure whether permanent or temporary...which is
being or is intended to be used for or in connection with the exploration or
exploitation of natural resources'. This does not include communication
cables, it does not necessarily include oil pipelines or off-shore harbour
facilities, and certainly it does not include military surveillance installations
such as those generally referred to as Sound Survaillance Systems (or SOSUS)
which are used for sensing the movements of submarines or other vessels or
objects. In view of this range of installations which may be placed on the
continental shelf, the Kenyan legislation should articulate with reasonable
clarity the kinds of installations it may permit and under what circumstances

they may be constructed.

9. For an illustration of the potential interactions of various marine
activities, See United Nations, 1972, »Ff the:Sea E/5120, - Report of the -
Secretary-General p. 35,

Y



IDS/0P 28

Marine Pollution

If a coastal state has the right to enjoy the resources of the continental
shelf, it can be argued that the state should also have the power to take
effective conservation measures which protect the resources from damage.
This does not amount to generally impeding such activities as scientific
research or the laying of underwater cables and installations. Rather,

in consenting to any of these activities, conservation measures should

be considered, and any activity likely to result in harmful effects to

the marine environment in general or to any particular flora and fauna
should not be allowed. Indeed, paragraph 1 of Article 5 of the 1958
Geneva Convention on the Continental Shelf states that exploration of

the continental shelf and the exploitation of its resources must not,
among other things, interefere with fishing or the conservation of the
living resources of the sea, and this has been interpreted to allow a
coastal slate to prohibit activities causing pollution (See Hardy, 1973,
pPp. 239, 246)%0 This general statement should be put into proper context
by incorporating it into the laws of the coastal states. By enforcing the
international rule prohibiting pollution, a state may be deemed to act on
behalf of the international community, since the damage which may be
caused on its continental shelf may have ecological repercussions in other

areas of the sea.

CONCLUDING REMARKS

All three of the issue discussed here might become involved in the
exploration and exploitation of oil resources. At present drilling for
0il is the most attractive activity in cocastal areas and scientific
research, construction of installations and pipeliness and the possibility
of pollution are all involved. The Kenya Continental Shelf Act, 1975 makes
no provision at all for the exploration and exploitation of petroleum in
the continental shelf. Certainly as UNCLOS III nears its end the coastal
states must begin considering seriously the various management guestions
related to off-shore resources. At this point Kenya should begin expanding
the scope of its legislation to provide support for the necessary

management strategies.

Either of two procedures may be suggested. First,a detailed protocol
in the form of subsidiary legislation could be adopted for each of the three

subject areas described here. Such protocols would deal with the conditions

10. See Michael Hardy, "Offshore Development and Marine Pollution" ,Ocean
Development and International Law: Journal of Marine Affairs, Volume I No. 3
(1973) pp. 239, 2u6.
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and procedures for exploration and exploitation of resources in the
continental shelf, the requirements for conducting scientific research

by nationals and non-nationals, and the rules regarding the construction of
installations and cables on the continental shelf for various purposes.

The second procedure would be to repeal the 1975 Act and to replace it with
more comprehensive legislation including the subject areas discussed above.
This second approach may be preferable because the range of new regulations
might be extensive enough to justify an overhaul of the entire text of the

1975 legislation.
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THE KENYA DRAFT ARTICLES ON EXCLUSIVE MARITIME ECONOMIC ZONE CONCEPTS:
ANALYSIS AND COMMENTS ON THE ORIGINAL PROPOSAL

By

C. 0didi Okidi
Institute for Development Studies
University of Nairobi

THE ECONOMIC ZONE CONCEPT - KENYA PROPOSAL

The concept of the exclusive economic zone, as proposed by Kenya,
was first introduced to the United Nations Committee on the Sea Bed in August
1977 (UN Document A/AC.138/SC.II/SR.8 of 3 August 1971, p. 54). Since then,
it has been developed, alongside with other preferential zone proposals, as
a possible formula to meet what many of the states consider to be the special
interests of coastal states over the resources of the sea adjacent to their
territorial sea.l Kenya later refined the concept and submitted it to the
Committee on the Sea Bed with the title 'Draft Articles on Exclusive Economic
Zone Beyond the Territorial Sea'2 as a compromise between the special needs
and interests of the coastal states and the declared international principle
of sharing the ocean resources by all states, whether coastal or landlocked.3
In order to meet these two objectives, the Draft directs that that the coastal
states shall first enter into regional arrangements for the regulation and
management of resource use within the Zone. Secondly, the coastal states shall,
by entering into multilateral and bilateral agreements, permit land-locked

states to exploit resources within the economic zone.

In this paper we shall examine the implications of the Kenya Draft
Articles, particularly with reference to the allocation of rights and obligations
of the coastal states vis-a-vis the land-locked states over the economic resources
of the economic zone. The rights and obligations of other foreign users of
the area for economic and non-economic purposes will also be examined. In
the final section we shall discuss the development of international support
for the concept of an exclusive economic zone which seems to have been accepted
by an overwhelming majority of the delegations to the Third United Nations

Conference on the Law of the Sea (UNCLOS III).

1. The Concept of Patrimonial Sea as defined by the Special Conference of
Caribbean Countries at Santo Domingo de Guzman in June 1972, is significant in

this regard. In actual fact, there is no difference between the two concepts.

For the complete text see International Legal Materials, 311 (%) July 1972,pp.892-3.

2. Originally issued on 7 August 1972 as AC/AC,138/SCII/L.10. Reproduced
in International Legal Material, 12 (1) January 1973, pp. 33-35.
3. 'Declaration of Principles Governing the Sea-Bed and the Ocean Floor

and the Subsoil Thereof. Beyond the Limits of National Jurisdiction'. United
Nations General Assembly Resolution 2749 (XXV) of 17 December 1970, paragraphs
1, 5 and 7. Reproduced in International Legal Materials, 10 (1) January, 1971,p.S.
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DELIMITATION OF THE ZONE

Article I of the Kenya Draft Articles presumes, as a basic fact,
that the territorial sea of the coastal states 1s limited to twelve nautical
miles from appropriate baselines. Then the article proceeds to declare
that all states have a right to determine the limits of their jurisdiction
over the seas adjacent to their coasts and beyond the territorial sea 'in
accordance with criteria which take their own geographical, geological,
economic and national security factors'. It is within this area that the
coastal state have preferential interests, and it is called the economic

zone.,

Although the article aliows for various criteria to determine
national jurisdiction over an economic zone, namely geographical, geological,
ecological and national security factors, the states are not free to cetzrmid
where these criteria will be applied. For instance, a coastal state may
consider that its economic interests over fisheries should extend to 300
miles, while its national security interests extend to only 100 miles. Or
to take a more topical issue, a coastal state which is geologically favoured
with a 600-mile wide continental shelf may want exclusive jurisdiction over
all the resources of the shelf for economic, ecological, biological or
geographical reasons. However, these claims are not as easily made as

Article I may seem to suggest.

Article VII of the draft states that 'The Economic Zone shall not
in any case exceed 200 nautical miles, measured from the baselines for
determining territorial sea'. No reason is given, however, for setting the
limits of a nation's geographical, geological, biological, ecological,
economic and national security interests at precisely 200 nautical miles.
Stated differently, why should 200 miies - be the maximum distance for the
protection of those national interests, and not a larger or even a smaller
area such as, say, rifty miles which was earlier claimed by Iceland (Iceland,
1972b, p-9).

The criteria which the coastal states choose for delimitating the
economic zone must be 'reasonab.le' by certain general standards so that their
claim will be universally acceptable. Yet it may be difficult for other
states to appreciate country's needs and the interests which influence the
criterion for delimitation of the economic zone. To give an example, Iceland
based her 1972 decision to extend the fishery zone on factors similar to
those enumerated by Kenya. The lcelandic government said, 'The coastal

state should itself determine the extent of its coastal jurisdiction over
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fisheries on the basis of relevant local considerations. In Iceland these
considerations would coincide with the continental shelf area, which, e.g.,
at depth of 400 meters would be approximately 50 - 70 miles from the coast'.
(Iceland, 1972a, pP. 8). She decided on a fifty-mile fishery zone.

The point to note here i1s that even when Iceland government
demonstrated that the coastal fisheries' products constituted approximately
81.8 per cent of the nation's export trade, thus being the conditio sine qua
non for the national economy, the fifty-mile 1limit adopted by the 'Resolution
of the Althing on Fishery Jurisdiction'q(lS February 1972) proved to be un-
acceptable to countries which traditionally fished in the 'adjacent' seas,
notably, the United Kingdom, Belgium and the Federal Republic of Germany.

As soon as Iceland took the decision to exclude all foreign fishermen from
the 50-mile zone the U.K. moved swiftly to instigate proceedings against

1t with the International Court of Justice.

This controversy over the Icelandic fisheries is particularly
relevant to our study because it is recent, it is based on Iceland's fairly
obvious economic interests of Iceland and the 50-mile area is fairly small
considering the width of the ocean area between Iceland and the coasts of the

contending parties.

In the case of the Kenya proposal, the head of the delegation to
the session of the U.N. Committee on the Sea Bed in the summer of 1971
attempted rather unsatisfactorily to justify why his delegation chose 200
miles as the delimitation of the area. In an intervention, F.X. Njenga
said that, 'It was the view of the Kenya delegation that the greatest breadth
of the continental shelf, anywhere in the world, at 200 metres, should be

the 1imit of national jurisdiction to be applied uniformly for all States

. The Icelandic Althing (Parliament) resolved unanimously that, effec-
tive not later than 1 September 1972, the state would extend fisheries juris-
diction to fifty miles. For the text of the Resolution, see International
Legal Materials, 11 (3) May 1972, pp. 643-4.

5. International Court of Justice, Application Instituting Proceedings
(filed in Registry of the Court on 14 April 1972), 'Fishing Jurisdiction'
(United Kingdom of Great Britain and Northern Ireland v. Iceland). Note that
in view of the previous treaty arrangements between the two countries the
Icelandic legislation was not opposable to Britain. In the opinion of the
Court, Iceland was under cbligation to grant preferential treatment, based on
equity, to the applicant. See the judgement delivered on 25 July 1974 in
I.C.J. Reports, 1974, especially paras. 67 ff. The Court did not rule on the
legality of the Icelandic measure under general international law, an evasion
which is strongly criticised by Judge Ignacio-Pinto in his dissenting opinion.
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irrespective of the superjacent waters of the coastal state' (U.N. Document
A/AC,138/SC.I/SR,8 of 27 July 1971, p. 38). He added in the same statement
that in the opinion of his delegation this calculation would give a breadth

of about 200 nautical miles from the baseline for the territorial sea. But
how does this estimate compare with other opinions on the width of continental
shelves? Is 1t reasonable to suggest that at 200 metres isobath the greatest

breadth of the continental shelf is 200 nautical miles?

K.0, Emery, senior scientist and an oceanographer from Wocods Hole
Oceanographic Institution, concurs with the United States Commission on Marine
Science, Engineering and Resources that the average width at 200 metres depth
is only 50 nautical miles, Emery further reports that at the depth of 2,500
metres isobath, which would include the base of the continental slope, the
average width of the continental shelf is only 100 nautical miles, (Emery,
1970, p.220j, though other scholars have differed rather strongly on this
point, Edward D. Brown from University Coliege, London, estimates that the
2,500-metre iscbath is closer to 200 nautical miles from the shore (Brown,
1970, p. 44). Luke W. Finlay agrees with Brown, but for another reason: He

recognises that several Latin American countries have presented a fait accompli

by establishing their claim over 200 miles of the sea and they would not be
willing to join in any international consensus for a smaller area (Finlay, 1370

P- 52).

These arguments, of course, do not 1iink the national claim for 200
nautical miles with any claim over the continental shelf as a natural pro-
longation of the continental land mass. The Latin American states which first
claimed 200 miles of the sea, Chile, Peru and Ecuador, have not made this
connection because on their coasts the width of the continental shelf is
negligible. On the other hand, the countries on the eastern coast of Latin
America, such as Argentina and Brazil, have a broad shelf area, but they have
not made this connection either. Argentina has a coanvinental shelf - = which
extends to the Falkland Island, about six hundred miles trom the coast; Brazil'

continental shelf is about 350 miles at its widest point.6

Kenya cannot base the 200-mile economic zomne on the width of her
continental shelf, nor on the sheives of either of her coastal neighbours,
Somalia and Tanzania. The appendix to this paper shows an estimated profile -

of the continental shelf on the east coast of Africa from Cape Guardafui to

6. The author is indebted to K.O. Emery for these estimates. Neither
Argentina nor Brazil has published the exact width of their continental shelves
However, estimates can be made from bathy-metric maps. One of the best maps
avaiiable for studies of the law of the sea is the Boundaries Separate Seabed
Area of Sharply Contrasting Topographic Gradients, prepared by the U.S. Office
of the Geographer, Department of State, Washington,D.C., Serial No.512523,pp.11
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the mouth of the River Ruvuma, and nowhere along this coast does the shelf
exceed 100 kilometres, or about 63 nautical miles. The average breadth

along the Kenya coast is less than 20 kilometres, or about 13 miles.

Available evidence does not seem to locate the 200-metres isobath
at 200 nautical miles as the average or greatest breadth of the continental
shelf. The justification of the choice of 200 miles as the width of the e
economic zone must therefore be sought elsewhere. Indeed, the 200-miles
figure has been widely adopted as the criterion for delimitation of the coastal
jurisdiction, particularly in Latin America where no attempt has been made
to justify it. As Finlay pointed out in the statement quoted above, most
states realise that the Latin American states will not accept a reduction
in their present claims. Yet this is no reason for all states to adopt the

200-mile limit, though infact this seems to be what is happening.

One of the strongest original supporters of limited coastal state
jurisdiction was Ambassador Arvid Pardo of Malta who initiated the current
Law of the Sea debates at the United Nations in 1967. What is striking is
the change in Pardo's position, as he came to accept and justify the limit
of 200 nautical miles for coastal states as 'national ocean space':-

...the majority of coastal states cannot extend their
jurisdiction beyond 230 to 270 miles from the coast and
that claims of coastal State Jurisdiction beyond
200 miles from the coast are rare and usually of an
indirect nature. Thus the maximum limit of coastal
state jurisdiction which need be suggested is some-
where between 200 and 270 miles from the coast.

Taking into account the general interest of the inter-
national community to keep the widest possible area of
the ocean space open to the non-discriminatory access
of all, and the fact that some coastal States have
already proclaimed that their jurisdiction extends to
the 200 miles from their coasts, my delegation has
come to the reluctant conclusion that, to avoid pro-
longed debate and haggling, it is necessary to
establish a distance of 200 miles from the nearest
coast as the aouter limit of the coastal State juris-
diction in ocean space. (U.N. Document A/AC.138/53 of
August 1971, Articles 36-38 and 56-61, reproduced in
the General Assembly Official Records Twenty-Sixth
Session, Supplement No. 21 (A/8421), pp. 105-193 and
quoted in McGill Law Journal (Montreal), 17 (4) 1971,
pp. 634-5, emphasis added).

Ambassador Pardo's statement underlines the point that proponents
of the 200 mile 1limit are frankly influenced in their choice by the fact that

several states have claimed jurisdiction upto that distance and they do not



IDS/0P 28

envisage that those states would accept a lesser distance. Further, he points
out that the 200-mile limit could be exceeded by a large number of coastal
states and that, given national interests, coastal states would ordinarily

opt for greater distances. However, because of the general interest of the
international community which the states have supported by repeated United
Nations resolutions, coastal states are reluctant to exceed the 200 miles
limit.7 A third point in Ambassador Pardo's statement 1s that, although 1t 1s
possible for coastal states to extend their jurisdiction out to 270 miles,
they do not have to claim the maximum distance. With respect to certain inter-
national interests, coastal states at present seem to recognise a necessity,
if not an obligation, to forego the benefits which might accrue from the wider

area of national jurisdiction.

From the foregoing it seems likely that prevailing national economic
interests and established claims are responsible for the selection of 200
nautical miles as the limit of national economic jurisdiction in the ocean
space. Njenga's suggestion that the 200-mile limit generally corresponds with
the 200 metre isobath is not supported by scientific opinion. Moreover, there
is no indication that, even if the 200 miles coincided with 200 metres isobath,
the states would be inclined to accept claims based on such a criterion. This

is illustrated by the Icelandic fisheries controversy.

Although the outer limit of the continental shelf of Iceland at a
depth of 400 metres averages 50 to 70 miles from the coast (Iceland, 1972a,
PpP. 18,32), and although that country chose to delimit its jurisdiction at 50
miles, even this limited distance was not acceptable to Belgium, Great Britain
and other countries.8 The complaint against Iceland was based on the foreign
countries' traditional fishing interests, even though the estimated distance

between Iceland and the British Isles is over 350 nautical miles.

The position adopted by Britain and Germany concerning Iceland's
action suggest another difficulty for the Kenyan scheme. Njenga had suggested
to the U.N. Committee on the Sea Bed that the width of the economic zone'should
be uniform for all countries', with adjustments made only in the case of
archipelagoes (U.N. Document A/AC.138/SC.I/SR.8 of 27 July 1971, p.38). The

issue of the effect of the extension of the economic zone on existing fishery

7. U.N. General Assembly Resolution 27d49 (XXV) of 17 December 1970
gives a comprehensive summary of the principles which the members adopted
concerning the sea bed and ocean floor beyond the limits of national juris-
diction.

8. The International Court of Justice issued orders regarding interim

measures of protection and the question of the Court's jurisdiction regarding
the applications of Great Britain and Germany on 17 and 18 August 1972. See

International Legal Materials, 11 (5) September 1972.
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agreements should definitely have been covered in the Draft Articles. It
will be an issue for East African countries, for instance, where the plans
for the termination or phasing out of the Indo-Pacific Fisheries Council
will influence efficacy of the new regime. None of the African states is
a party to the Council's 1961 Agreement which covers the Indian and Pacific

Oceans.9

To give effect to the criteria chosen by coastal states for an
economic zone, the contending interests of other countries must be considered
and included in the negotiations. The efficacy of legislative decisions
by coastal states regarding the economic zone will depend on acceptance by
other states which have previously enjoyed the resources within the 'adjacent'

sea.

POWERS OF THE COASTAL STATES WITHIN THE ECONOMIC ZONE

Article II of the Draft Articles provides that the primary benefit
of the economic zone shall be for the people of the coastal state. To ensure
that this goal is met, the coastal state 'shall exercise sovereign rights over

the natural resources for the prupose of exploration and exploitation'

(emphasis added). Further, the article provides that 'within the zone they
/coastal states/ shall have exclusive jurisdiction for the purposes of
control, regulation and exploitation' of such resources and may take measure

to prevent and control pollution.

The rights granted to the coastal states are only over living and
non-living natural resources. Other resources which could be obtained from
the economic zone are probably very few, the notable examples are perhaps
sunken ships or other such objects. What may be subject to dispute are
archeological artifacts whose origins are doubtful, considering that ocean
currents are capable of transporting such objects from long distances over

an extended period.

What is more important in the Kenyan scheme is that the coastal
states shall enjoy sovereign rights and exclusive jurisdiction over all the
natural resources of the economic zone. In juridical terms, exclusive juris-

diction refers to such jurisdiction as is exercised only by the party upon

9. United Nations Treaty Series 1961, 418, p. 348. Members of the
IPFC are France, Philippines, U.S.A., Burma, Sri Lanka, Australia, Cambodia,
Indonesia, Thailand, India, Netherlands, China (Taiwan), U.K., Pakistan,
Morea, Japan, New Zealand and Vietnam. The original agreement was concluded
in 1948. See United Nations Treaty Series, 120 1952, p.59. It was revised
in 1961.
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whom it is conferred. That is, these powers are not shared with any other
state. The power granted to control, regulate and exploit the natural resources
of the zone and for conservation and pollution control, as provided by

Article II, is simple and conclusiveolo To draw an analogy from the opinion

of the International Court of Justice in the North Sea Continental Shelf Cases,

where the rights are 'exclusive' the coastal state may choose whether or not
it will explore or exploit its resources, and 'that is its own affair, but no
one else may do so without its express consent' ('North Sea Continental Shelf

Cases - Judgement’, I.C.J, Reports, 1969, p.22).

No problem exists in international law if the coastal state does not
choose to explore and/or exploit the resources within her jurisdictionm.
However, where the exercise of the coastal state powers involves limitation
on other states, for instance, in order to prevent and control pollution,
serious controversies can be averted only if the standards enjoy regional or
global acceptance. Or where such limitations involve actual exploitation of
resources, the conflicts may resemble the Icelandic fisheries issue discussed

above,

There are also subjects of potential interaction in maritime
activities which may lead to serious conflicts. For example, aquaculture
versus dredging, general waste disposal versus biological conservation,
dredging versus shell-fishing, and dredging versus drilling, which may be

classified as mutually exclusive

Where interactions are perceived to be harmful or mutually exclusive,
the Kenya Draft Articles empower the coastal state to legislate in order to
control and prevent adverse efforts within its economic zone. This is similar
to the Canadian government's decision in. 1970 declaring an 'anti-pollution'
zone up to 100 nautical miles from her Arctic coast, imposing penalties and
civil liabilities for violations and authorising comprehensive regulation and

inspection of vessels to prevent pollutiono12

10. See similar emphasis by the Court in the 'Fisheries Case', I.C.J.
Reports, 1951, p.132, Ecuador, whose 200-mile claim has not been recognised
by the United States, has repeatedly arrested and held U.S. fishing vessels.
This is the best known case of enforcement of a unilateral extension of coastal
jurisdiction, now a matter of public record.

11, See for illustration 'Uses of the Sea', a study prepared by the U.N.
Secretary-General, U.N., Doc, E/5120, 28 April 1972, p. 35.

12, y The ~axt of the legislation iz reprinted in International Legal
Materi-.3, 3, 1370, p. 543, Se= also the comment by Hevkin, 1971, pp. 131-136.
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The United States reacted publicly and sharply, criticising Canada
for acting unilaterally instead of pursuing change by international agree-
ment (see Henkin, 1971, p.131). Was it the fact that the action of Canada
was unilateral that infuriated her neighbour or was it the substantive action
which the United States considered a real threat to her interests in the
Arctic Ocean area? Most probably, both factors contributed to the United
States' attitude. Nevertheless, the Canadian authorities argued that they
saw no prospect for satisfactory agreement through international machinery,

so they decided on the unilateral action (Henkin, 1971, p.131).

Indeed, the United States would most probably have been adverse to
the Canadian idea if the subject had been bought before an international forum,
which is the kind of problem which the economic zone proposal faces at the
international negotiations. Historically, the United States has based its
objections to forms of control beyond the limited territorial sea on the
notion of 'creeping jurisdiction', developed by the U.S. Department of
Defence (see Krueger, 1971, p. 652). They maintain that any claim for
functional control of ocean space beyond national jurisdiction leads to
successively greater national claims. The example often cited to support
this contention is Peru's successive claims to: '200 miles fishing conservation
zone (1947), a 200 mile petroleum concession area (1952), a 200 mile area of
exclusive sovereignty (1952), a 200 mile coastal air space zone (1965), and

finally a 200 mile area of 'Dominio' (1963)' (Krueger, 1971, p.652).

The significant point in the United States' position was expressed
by Leigh Ratiner, then Chairman of the Defence Advisory Group on Law of the
Sea (U.S. Department of Defence):-

With respect to the question of what might be termed
creeping jurisdiction from international authority into
the waters and possible air space involved, I think that
underlying our thinking in the Department of Defence is
a fundamental policy decision -- we would prefer to
trust the international community as a collective, than
the coastal states acting individually. There are risks
that the international community will attempt to control
the oceans for all purposes, and the air space above.

We think these risks are less than the risks of coastal
State control over the same areas, as time goes by (in
Alexander, 1970, p.331).

This statement is the basis of the U.S. objection to the unilateral
assumption of off-shore controls by coastal states, such as the Canadian action, and

was likely to lead to an objection to the powers which the Draft Articles

13. Mr, Ratiner has since moved to the U.S. Department of the Interior
where he is still deeply involved with establishment of the United States
position on this question.
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confer on the coastal states over the economic zone.” The provision for
exclusive jurisdiction in order tTo controi and regulation the use of
resources and To carry out conservation measures will almost Inevitably
interfere with the activities of certain maritime powers, and they naturally

prefer not to grant such powers to the coastal states.

As may be evident from these examples, the exercise of the powers
under Article II cannot be accomplished 'without prejudice to the exercise of
freedom of navigation, and freedom to lay submarine cables and pipelines' as
provided by Article III. The present laissez-faire regime of the seas permits
any state to exercise almost unlimited freedom to carry out these activities
beyond the territorial sea and the contiguous zone extending outward to 12
miles (Art. 24 (2) of the 1958 Geneva Convention on the Territorial Sea and

the Contiguous Zone, United Nations Treaty Series, 516 1964, p.205 ), The

establishment of the ecomomic zone at 200 miles, far beyond the territorial
sea, with the powers conferped on ¢oglial states by the Draft Articles, will,
in practice, seriqusly curtail these #reedoms™

The second aspect of the powers conferred on coastal states is the
exercise of sovereign rights over the natural resources in the zone. These
rights are perfectly consistent with those just discussed regarding exclusive
jurisdiction for purposes of control. In fact, the two aspects of the powers
are complementary. The nearly absolute sense of exclusive Jjurisdiction is
necessary for the protection and preservation of the resources over which a

state has sovereign rights.

This still does not explain fully what the exercise of severeignty
over natural resources, as provided in the Draft Articles, implies. On this
subject the standard reference document is the United Nations General Assembly
Resolution on Permanent Sovereignty Over Natural Resources adopted on 14
December 1962 (1803 (XVII) in U.N. G.A.0.R. Supplement No. 19 (A/521) Seven-
teenth Session, pp. 15-16). In substance, this resolution affirmed the
principle of nationa. ownership of natural resources within an individual

territory and the rights of ali states to freely dispose of their natural

14, Note, however, that the U.S. Government has come out in practical
support of the concept by adopting its own 200-miles fisheries jurisdiction.
See International Legal Material, 15 1976, pp. 634-650 and 16 1977, po. 350-
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resources and wealth, That is as much a right as any sovereign state can
have within the national jurisdiction. But is this any different from the
sovereign rights which a coastal state may exercise, by virtue of the
provisions of the Kenya Draft Articles, within the economic zone? The
draft made it clear that the coastal state shall exercise both sovereign
rights over the resources and exclusive jurisdiction for purposes of
exploration and exploitation. No other meaning is provided in the draft
and no indication that the meaning deviates from that provided in the

United Nations General Assembly Resolution on Permanent Sovereignty.

A new and more direct resolution was adopted by the United
Nations General Assembly at its Twenty-seventh session.l5 This new resol-
ution 'reaffirmed' under paragraph (1) 'the rights of states to permanent
sovereignty over all their natural resources, on land within their inter-
national boundaries, as well as those found in the sea-bed and the subsoil
thereof within their national jurisdiction and in the superjacent waters'.
The zone proposed by Kenya is placed by the Draft Articles under national
jurisdiction within the meaning of this 1972 General Assembly Resolution.
This amounts to actual assimilation of the zone into the territorial body
of the state, at least for purposes of natural resources and the accompanying
provision for regulation and management. One might even argue that the land-
locked states do not have any more rights to the resources of the zone than
any state has to the land-based resources of any other state, coastal or
land-locked. This point must be borne in mind in the next section which

focusses on the rights of other states to the resources of the zone.

RIGHTS AND OBLIGATICNS OF THIRD STATES WITHIN THE ZONE

There are four categories of third-party interests that may be
considered in the question of access to the resources of the economic zone.
First are the adjacent coastal states which may, by virtue of proximity,
claim some of the resources which spread across territorial boundaries. This
point is particularly relevant to the consideration of fishery resources,
which may require joint management and control for purposes of exploitation.
Kenya, Somalia and Tanzania, for instance, could adopt regional arrangement
for fishing of coastal species and thus avoid the conflicts which resulted

in the arrest of Kenya fishermen in the Pemba Channel in 1970 (E.A. Standard,

19, 23 and 24 September and 5 and 6 October 1970). To a lesser extent, there

15, U.N. General Assembly Resolution 3016 (XXVII), 'Permanent Sovereignty
Over Natural Resources of Developing Countries' adopted on December 1972 (by
votes 102 in favour, O against and 22 abstaining). Reproduced in International
Legal Material, January 1973, pp. 226-7.
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may be cases of mineral resources such as hydrocarbons contained in vains

which cross national boundaries in the sea-bed or continental shelf. Without
agreements for joint management in such areas the potential for conflict is
real. In the Red Sea for instance, the Kingdom of Saudi Arabia issued a decree
to the effect that she 'owns all the hyrocarbon materials and minerals
existing in th: svrata of the sea-bed adjacent' to her continental shelf.l6
But the Red Sea mineral resources also now include the recently discovered

and valuablie hot brines in the Central Rift.l]

Strictly speaking, the issue would not be one of rights per se, if
such coastal states can agree on a plan for the joint management and sharing
of the resources so that each state exercises sovereign rights over shared
resources rather than arienating the sovereignty of any its neighbours. As
a matter of fact, the idea of regional arrangements as mentioned in Articles
VI and VII could be used to facilitate the establishment of standards for

conservation and utilisation of such resources.

The second category of third party interests concern foreign

enterprises which wish to partiicipate in the exploitation and exploration

of the resources of the zone., Examp.ie,are the Deep Sea Ventures a private
firm from the United States, the state-owned fishing enterprises of the Soviet
Union and the Japanese long-distance fishermen., Article V provides that they
'may obtain pefmiession from the coastal state to exploit the resources of

the zone' and only on such 'terms as may be laid down and in conformity with
laws and regulations of the coastal state’. Ultimately, this scheme confers
no more rights on a foreign state or individual to use the resources of the
zone than current provisions of international law confers on a private entre-

. : . . , . 18
preneur investing 1in land-based operations in a foreign country.

16. Royal Decree Number M-27, dated 7 September 1388 Hegria, reprinted
in International Legal Materials, May 1969, p. 606. Section 3 provides for
sharing with neighbouring governments which have rights recognized by the
government of Saudi Arabia., Almost the whoie of the Read Sea is underlain
with continentai shelf.

17. For a recent report on the deposits see Ross, 1972, pp. 1455-57.
Dr. Ross carried out a study of the sediments at the request of Saudi Arabia.
Sudan and Eritrea on the opposite shore would have to convince Saudi Arabia
of the legitimacy of their cliaims.

18, In the introductory summary to the 'Report of the Secretary General
on Permanent Sovereignty Over Natural Resources' it is stated that the exercise
encompasses ‘not only the formal rights' of possession of those resources and
freedom to decide on the manner in which they shall be exploited and marketed,
but aiso the capability to exploit and market them so that the people of the
state concerned may benefit effectively from them'., See the Exercise of
Permanent Sovereignty Over Natural Resources and the Use of Foreigi Capital
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It is perhaps no coincidence that the United Nations General

Assembly adopted resolution 3016(XXVII) referred to above at the same time
that the proposals on extended preferential zones for coastal were being
developed,lg Both efforts point to a compact assimilation of the resources
of the economic zone, with full powers in international law of a coastal
state to dispose of these natural resources for the primary benefit of its
oWwn citizens just as in its national territory, as provided by the General
Assembly resolution, 1803 (XVII). Accordingly, we find that third parties
have no special rights, either directly or indirectly, to the resources of

the zone,

The third category of third-party interests concerns land-locked
countries within the African continent. What rights would they have over
resources in a zone over which coastal states exercise sovereign rights and
exclusive jurisdiction for purposes of exploitation and exploration? Under—
lying this question is the assumption, based on the principles declared by
the majority of states, all that resources beyond the limits of national
jurisdiction should be utilised with particular consideration for the interests
of developing countries, whether coastal or land—locked.zo Accordingly, 1t
was felt that in cases where coastal states were negotiating for the extension
of their jurisdiction, a special formula was needed to compensate the land-

locked states for the disadvantage imposed on them by geography.

19. See also paragraph (3) of Resolution 3016 (XXVII) which 'declares
that actions, measures or legislative regulations by States aimed at coercing,
directly or indirectly, other States engaged in the change of their internal
structure or in the exercise of sovereign rights over their natural resources,
both on land and in their coastal waters, are in violation of the Charter and
of the Declaration' of Principles of International Law Concerning Friendly
Relations among States contained in Resolution 2625 (XXV) (emphasis added).

20. See U.N. General Assembly Resolution 2467 (XXIII) of 21 December
1968, 2750 (XXV) of 17 December 1870, and 2749 (XXV) of 17 December 1970.

The assumptions at the time these resolutions were adopted did not include the
extended preferential zones such as the 200 miles proposed by Kenya. Accord-
ingly, by the so-called 'Moratorium Resolution', United Nations General
Assembly Resolution 2574 (D) of 15 December 1969, the General Assenbly
resolved that:-

(a) States and persons, physical or juridical, are bound
to refrain from all activities of exploitation of the
resources of the area of the sea-bed and ocean floor
and the sub-soil thereof beyond the limits of national
jurisdiction.

(b) No claim to any part of the area or its resources shall
be recognized.

That is, until an international regime is established by international agreement
to regulate and administer the use of the area for the benefit of all mankind .
This resolution is reprinted in International Legal Materials, 9 ' ' January 1970,
p.422. The general inclination was still in favour of a limited Territorial Sea
and Contiguous Zone as contained in the 1958 Conventions where 12 nautical miles
was the limit. The rest of the area was to be res communis ominum. On these
discussions see Kunz, 1955, p.829; Kamat, 1972,pp.9-19; and Friedmann, 1871, pp.
757-1770.
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The Kenya delegate who introduced the concept of the economic
zone explained to the United Nations Committee on the Sea-Bed that:-

The solution of the land~locked countries' problem must
be found within a regional framework, and his delegation
was prepared to negotiate with other African delegations,
to work out an acceptable formula (recorded intervention
by Njenga of Kenya in U.N. Document A/AC.138/SC.I/SR.8
of 27 July 1971, p.38).

The question of sharing off-shore resources may be answered by resort
to regional arrangements. Indeed, as Article VI of the Draft Articles provides,
rights for land-locked, near land-locked or shelf-locked countries 'shall be
embodied in multilateral or regional or bilateral agreements'. But the
question remains what are the rights of third states to resources over which
the coastal state exercises sovereign rigts? The bilateral or regional agree-
ments are to be concluded under terms provided by these Draft Articles. And
the Articles, as we have seen, confer on the coastal state exclusive Jjuris-
diction for purposes of control and exploitation of the resources of the
economic zone. If this is so, the land-locked countries may have are

privileges, but not rights.

Article VI specifies the conditions under which a coastal state
can permit a land-locked state to exploit resources of the economic zone.
For instance, the coastal state must be satisfied that the resources to be
used by the land-locked state are 'effectively controlled by their (the
coastal state's) national capital and personnel'. First of all, this could
not be ascertained, even if that were possible, without acceptance of a
subordinate status of the applying state. Secondly, the idea of 'effective
control' may be difficult to ascertain, particularly in a field as technologi-
cally complex as the exploitation of marine resources.Ql In the final
analysis, the industrialised countries may have better access to the resources
of the economic zone than land-locked states in Africa. The industrial
countries would pay fees to the coastal states for their participation in the
exploitation of economic-zone resources. The arrangements controlling the
use of the economic zone do not require that any part of the prucseds from
the zone be transferred to an international fund which would benzfit the land-

locked developing states.,

21, See Permanent Sovereignty Over Natural Resources, note .3 . page 8,
where it is correctly recognised that the techiical capacity to exploit
petroleum and mineral resources has been devzloped primarily in the indus-
trialised countries. On technological limitations in the fishing industry,
see Gulkian and van den Hazel, 1971, pp. 7-§.
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There is nothing in these discussions which supports the statement
alleged to have been made by Njenga on behalf of the Kenya delegation to the
U.N. Committee on the Sea-Bed that 'His country was prepared to give nationals
of the 14 land-locked countries of Africa, within regional or bilateral agree-
ments, the same treatment that it gave to its own nationals within the limits
of its national jurisdiction, (U.N. A/AC.138/SC.1/SR.8 of 27 July 1971, p.38). This
would not! be consistent with the notion of national severeignty over natural

resources and exclusive jurisdiction of the coastal state.

Perhaps in an attempt to modify this alleged position of the Kenya
delegation in 1971, Article VI of the Draft Statute refers only 'to the
neighbouring developing land-locked, near land—locked22 and countries with
small shelf which would be permitted to invest in the enterprises within the
zone, But just what constitutes a neighbouring state? Whose neighbour is
Zaire, a near land-locked state whose area occupies the greater part of central
Africa? What about the victims of political warfare in southern Africa such
as Lesotho, Botswana and Swaziland, all cut off from the sea by South Africa:
whose neighbour are they? The Draft Articles give no clue as to what the
limitations of 'neighbourhood' shall be and this leaves moot the question of
whether Botswana, Lesothc and Swaziland would be left at the mercy of South
Africa or if the more fortunate states to their north should consider them

neighbours for purposes of resource sharing in the economic Zzone.

Further, Article XI merely provided that '(n)o territory under
foreign domination and control shall be entitled to establish an Economic Zone'
but it does not mention whether the neighbouring land-locked, near land-locked
or shelf-locked states should have access to the economic zone adjacent to
the dominated territories. For instance, how could Zaire exploit the resources

off the coast of Portuguese-dominated Angola?23

22. Nearly land-locked states are countries with only a very small coast-
line, such as Zaire, a large country with only 22 nautical miles of coastline.
Land-locked states are defined as 'non-coastal', 'continental' or 'inland' as
opposed to coastal and 'shelf-locked' states are coastal but their legal
continental shelf is cut off from the sea bed beyond the limits of national
jurisdiction by the continental shelf of one or more other states. For a
detailed discussion on these disinctions, see Ibler, 1971, p.389.

23, Before their recent independence, countries such as Angola, Mozambique
and the Seychelles were easily distinguishable as foreign dominated. In cases,
such as Christmass Island, just south of Indonesia's Java but 'possessed' by
Australia, the distinction becomes more difficult. In Africa the definition
becomes difficult if South Africa is recognised as not being foreign dominated,
because this would imply legitimacy to the authority of the Smith Regime in
Rhodesia. The South African case of internalised colonialism deserves an
attack as a colonial regime in its own right.
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The fourth, and finali, category of parties which might be interested

in the resources of the econcmic zone are states where were parties to con-
ventions on the off-shore resources before the extension of the proposed
jurisdiction. In the Indian Ocean, for example, the Indo-Pacific fisheries
Council 1is still in force, though none of the eastern African states is a
party. The Draft Articles make no ment:on of this sticky issue, nor of the
issue of states which claim 'historic' or 'traditional' rights over the
resources of the areas to be covered by the economic zone. Generally, it is
understood that the new states reject the notion of historic or traditional

rights because the implications are r. .2 .. of colonial domination.

If a new convention is to replace an agreement still in force,
this should be stated clearly and unequivocally., Otherwise the members of
the Indo-Pacific Fishery Council, for example, such as Japan and China (Taiwan),
may simply choose to ignore the new proposal and jeopardise the efficacy of
the new regime by continuing their fishing operations within the economic

ZOoTle .

One approach in a situation where there are long-distance fishing
operations in what is the become the economic zone would be to phase the
fishing out gradually, say, over a period of two years. This approach could
be accompanied by special fees paid by the fishermen to the coastal state as

agreed upon.

A second approach, instead of expelling the foreign fishermen,
would be to make special fishing agreements for joint enterprises such as
Kenya and Tanzania have made with Japan. By now, the Kenya Fishing Industries,
Ltd., made up of two Japanese firms, Ataka and Company and Taiyo Fishing
Company, with the Kenya Maritime Company, and the parastatal I.C.D.C. has proven

profitable (E.A. Standard, 27 June 1970, p.5). The foreign fishermen remain

in operation, but as investors under ordinary controls and with security of
tenure in accordance with the municipal law of the coastal state and inter-

national law (for a discussion of this, see Adede, 1977, pp. 175-193).

In certain cases foreign enterprises may be directed to stop
operations and withdraw the r ves=zls as’soon as the zone is decided upon,
either unilaterally or by international agreement. Such an action was taken
by South Africa in 1963 when the government proclaimed its authecrity to
control fishing within twelve miles of its coast and the coast of South West
Africa (see Windley 1969, p.502). South Africa did not recognise any
traditional fishing privileges on the grounds that all foreign participation
was of recent origin, i.e., since 1960-1961, and as such insufficient to

constitute a cliaim to established tradition.
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Regarding the Indian Ocean, Hayasi (1971, p.2) has reported that
Japanese longline fleets started operations around 1952, while the Koreans
and Taiwanese fleets started fishing for tuna in 1964 (Hayasi, 1971, p.7).
In such cases the determination of what constitutes an adequate historical
claim may be a difficult subject for policy decisions or negotiation.
Records would have to be sought to prove exactly when foreign fishing
activities began off the coast of a state which decides to terminate them.
For example, the Soviet Union, a leading Indian Ocean fishing country, is
not a member of the IPFC and so her participation may not be calculated

from 1948, the base year when the Agreement first came into force.

The Draft Articles intend that soveregin rights over natural
resources and the exercise of jurisdiction accorded to coastal states mean
absolute protection of national interests within the economic zone. Other
states have no rights, but only privileges as they may be allowed by the

coastal state.

Where third States or their nationals are permitted to carry out
activities within the zone they are under certain obligations. The second
paragraph of Article II provides that 'third states or their nationals
shall bear responsibility for damage resulting from activities within the
zone'. They must not cause any damage such as pollution of the ocean
environment, and if they do, reparations shall be required accordingly.

The coastal state is empowered by Article V to 'establish special regulations'
by which liabilaty for damages can be determlned.2L+
(

INTERNATIONAL SUPPORT FOR THE CONCEPT OF THE ECONOMIC ZONE

Since its introduction into the lexicon of international nego-
tiations, the concept of the exclusive economic zone has continued to gain
wider international support. The first major boost was the Declaration of
Santo Domingo. The concept of patimonialsea, which was enunciated by the

ten Caribbean States and Mexico at Santo Domingo, supported principles

24, The article refers only to damages resulting from activities within
the zone. Serious damages can be caused by activities outside the zone, for
example, in cases of oil pollution. Several international agreements deal with
this subject, notably the 'International Convention on Civil Liability for 0il
Pollution Damage', agreed upon at Brussels on 29 November 1969 and reprinted in
International Legal Materials, 9 (1) January 1970, pp. 45-67.
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. 25 .
similar to those of the economic zone. In fact, since that meetaing the
term 'patimonial sea' has fallen out of use, and its supporters have rallied

behind the 'economic zone' concept.

The concept had so much appeal for some of the delegates to UNCLOS
III that by 1878iChristopher Pinto, a senior delegate from Sri Lanka, advocated
its adoption by the 'Group of 77'.26 The representatives of the People's
Republic of China gave the 200-mile economic zone unequivocal support as soon

as they joined the United Nations (speech reprinted in International Legal

Materials, 11 1972, pp. 656-659), and later their delegation to the U.N. Committee
on the Sea Bed submitted a proposal for an exclusive economic zone similar to

the Kenya version (U.N. Doc. A/AC. 138/SC, II/L. 34, reprinted in Official Records,

United Nations General Assembly: Twenty-Eighth Session, Supp. 21 (A/902), volume

3, pp. 71-72). The United States delegation submitted a proposal for an
economic zone, but without specifying its width (U.N. Doc. A/AC. 138/SC.II/L.35,
reprinted in Official Records, United Nations General Assembly: Twenty-Eighth

Session, Supp. 21 (A/902), volume 3, p. 75). Argentina proposed a 200 mile
economic zone measured from the baseline from which a territorial sea of 12 miles

is measured (U.N./Doc. A/AC. 138/SC.I/L.37 reprinted Official Records, United

Nations General Assembly:  Twerty-Eighth Session, Supp. 21 (A/902), p. 78).

Australia and Norway submitted a joint proposal supporting a 200-mile economic
zone, but specifically reserving freedom of navigation within the zone (U.N.

Doc. A/AC. 138/SC. II/L.36 reprinted in Official Records, United Nations General

Assembly: Twenty-Eighth Session, Supp. 21 (A/902), p. 77).

Within Africa, the concept gained clear support. This was indicated

in the 'Conclusions of the General Report of the African States Regional Seminar

on the Law of the Sea 'held at Yaounde in June 1972.27 Later on, fourteen

25. The concept of patimonial sea had originally been introduced to the
U.N. Committee on the Sea Bed by the delegate of Venezuela in the summer of 1971.
See U.N. Doc. A/AC. 138/SR. 164, p. 3. It was adopted as part of the Declaration
by the Specialized Conference of Caribbean Countries and Mexico at Santo Domingo de
Guzman on 7 June 1972 and appeared in the Official Records, United Nations General
Assembly: Twenty-Seventh Session Suppl. 21 (A/8721), p.70, and International Legal
Materials, 11 1972, p. 892, Countries signing the Declaration were Colombia, Costa
Rica, Guatemala, Haiti, Honduras, Miexico, Nicoragua, Dominican Republic, Trinidad
and Tobago and Venezuela. Five countries, Barbados, El Salvador, Guyana, Jamaica
and Panama participated in the Conference but did not sign the Declaration.

26, See Pinto, 1973, pp. 5, 10-11. In August 1971, Pinto had told the U.N.
Committee on the Sea Bed that his delegation '... considered that the figure of

200 miles suggested by the representative of Kemya might in the circumstances

prove equitable and fair'. See U.N. Doc.A/AC. 138/SC.I/SR.II, of 2 August 1971,

27, Submitted to the U.N. Committee on the Sea Bed as A/AC. 138/79, re-
printed in Official Records, United Nations General Assembly: Twenty-Seventh
Session, Supp.. 21 (A/9C21), Vol, 3, p. 87,
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African states, including Kenya, submitted joint draft articles on the

economic zone identical to Kenya's original proposal.

By the end of the first substantive session of UNCLOS III in
August 1974, it was apparent that the majority of the delegations supported
the concept of a 200-mile exclusive economic zone. It was at this point
that the leader of the United States delegation wrote that 'with a few
exceptions, economic zone proposals have been preferred by all conference
groups including the United States'. (Stevenson and Oxman, 1975, p.16).
At the end of the second substantive session of the Conference, the Second
Committee, whose task it was to draft the articles relating to areas of
national jurisdiction, adopted in their Single Negotiating Text an Article
46 providing that 'The exclusive economic zone shall not extend beyond 200
nautical miles from the baseline from which the breadth of the territorial
sea is measured' (U.N.Doc.A/CONF. 62/WP.8/Part II, 7 May 1975, reprinted in
International Legal Materials 14,1975, pp. 710-721). Precisely the same

wording was adopted in the subsequent negotiating sessions which ended in
May 1976 and July 1977 (U.N.Doc.A/CONF. 62/WP.8/Rev. I/Part II, 6 May 1976,
Article 45; and U.N.Doc.A/CONF. 62/WP.10 of 15 July 1977, Article 57).

It seems definite now that the principle of the economic zone
has been agreed upon, whatever its shortcomings and whatever various reasons
different states may have had for supporting it. What remains to be ironed
out are the details regarding the rights and obligations of the coastal states
vis-a-vis third parties (see discussions by Okidi, 1976a, pp. 8-14). What-
ever the outcome of UNCLOS III, that is, whether or not a treaty is finally
agreed upon and signed, there is no doubt that the exclusive economic zone
will be adopted by coastal states through national legislation which will
prescribe principles to guide the management of access, exploration, exploi-

tation and conservation of resources.

It is not clear whether Kenya's role in the development of the 200
concept was motivated by well-defined national policy intentions. At least
to date Kenya has only claimed a twelve-mile territorial sea (discussed in
Okidi, 1976b). What would seem to be the motivating for Kenya is found in
the country's 1970-1974 Development Plan (Kenya, 1969, p.294). According to

an outline in the Plan, Kenya obtained assistance from FAO in 1962 to study

28. The other states were Algeria, Cameroon, Ghana, Ivory Coast, Liberia,
Madagascar, Mauritius, Senegal, Sierra Leone, Somalia, Sudan, Tunisia and
Tanzania. See U.N. Doc. A/AC.138/SC.II/L.40, reprinted in Official Records,
United Nations General Assembly: Twenty-Eighth Session, Suppl. 21(A/9021),

Vol. 3, p. 87.




IDS/0P 28

the fishing potential of the Indian Ocean along the coast. This was followed
in 1966 by a special fishery commission, appointed by the government to carry
out a feasibility study on the establishment of a Mombasa-based fishing fleet
The commission's recommendation indicated the viability of such an industry
and suggested that the fisrt phase would comprise the 'introduction of 12
long liners operating 20 to 200 miles from Mombasa, where there would be a
fishing base with a 1,000 tons capacity of cold storage' (Kenya, 1969; for
comments on the background to this policy, see Makau, inFfra. The plan for
the development of these fisheries also includes arrangements for sources of
equipment and gear. Estimates have been outlined for investments in the

harbour and landing and cold storage facilities.

All these investments would form a reasonable basis for a country
pressing for a 200-mile exclusive economic zone. This may indeed be the case
but the Plan has not been implemented. In recent investigations it was found
that Kenya fishermen rarely travel beyond ten miles from the coast. Thus,
Kenya still has a long way to go before it can realise the benefit of a 200-
mile exclusive economic zone, which the Kenya delegation popularised at

international negotiations on the new law of the sea.
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APPENDIX, PROFILE OF THE CONTINENTAL SHELF ON THE EASTERN AFRICAN COAST:
CAPE 'GUARDAFUI TO RIVER RUVUMA (ESTIMATES IN KILOMETRES)

Distance from Width of the Distance from Width of the
Cape Guardafui Shelf " ‘Cape Guardafuil Shelf
At O distance 52 1800 10
100 25 1900 7
200 48 2000 37
300 16 2100 12
400 12 40° E is at 2130
500 20 2200 2
600 25 2300 18
700 16 2400 (Pemba 4 either side
800 20 2500 10
5°N is at 840 2600 (Zanzibar) 65 incl. island
300 19 2700 40
1000 20 2750 (Mafia) 70
1100 10 2800 100
1200 10 2900 33
1300 3000 12
45°E"is-at-1350 3100 3
1400 4 3200 2
1500 4 3300 20

Source: Estimates by Dr. K.0. Emery of Woods Hole Oceanographic Institution
measured from a bathmetric map. The profile is measured for every
100 km interval from Cape Guardafui to the mouth of River Ruvuma.
Measurement were taken for the continental shelf up to 200 metres
isobath. The figures are illustrative rather than absolute.
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THE EXCLUSIVE ECONOMIC ZONE AND TANZANIA's
FISHERIES POLICY

By
2, Kumar
Faculty of Law

University of Dar es Salaam
INTRODUCTION

The development of International legal thinking on the regime of the economic
zone owes a great deal to the developing countries (Osieke, 1975, pp. 313-332). It
is not intended in this paper to trace the geneology of the concept, which is well
documented elsewhere and in which Kenya played a notable role.” The paper begins
with the premise that wide comnsensus now exists on the establishment of an economic
zone, which is a maritime area beyond and adjacent to the territorial sea of a coastal
state and which does not exceed 200 nautical miles from the appropriate baseline
from which the breadth of the territorial sea is measured (see RSNT (II), Draft Arts.
44 (1) and 45). This is not intended to be a comprehensive definition of the economic
zone, but it does indicate some of the important coordinates of consensus already
achieved. A meaningful discussion of the relevant issues in the emerging law
of the sea can only be built around the Revised Single Negotiating text (RSNT) of
the Third United Nations Conference on the Law of the Sea (UNCLOS lll).2

1. The concept of the economic zone was contained in the Kenyan proposal, which
was submitted to the Annual Meeting of the Asian-African Legal Consultative Committee
in Lagos, Nigeria in 1972. It was confirmed at the African States Regional Seminar
on the Law of the Sea, held at Yaounde, Cameroon, 20-30 June 1972, (UN Doc. A/AC.
139/79), and by the Council of Ministers of the Organisation of African Unity at
Addis Ababa, Ethiopia, 17-24 May 1973 (CM/Res. 289 (XIX).

2. At its fifty-fifth plenary meeting on 18 April 1.75, UNCLOS III requested
each Chairman of its three Main Committees to prepare an (Informal) Single
Negotiating Text (ISNT) covering the subjects entrusted to that particular
Committee. In preparing the Texts, the Chairmen took into account all the

formal and informal discussions that had been held. The ISNT was released on

8 May 1975 before the adjournment of the third session of UNCLOS III (Geneva,

17 March to 9 May 1975) as UN documents A/Conf. 62/WP. 8/Parts 1 to 111. They

have been subject to informal negotiations during both the inter-sessio-a ... period
and almost the entire fourth session (New York, 15 March to 7 May 1976). At the
fifty-seventh meeting on 15 March 1976, UNCLOS 111 requested the Chairmen of its
three main Committees to revise the ISNT to reflect, as far as possible, the results
of the informal negotiations that had taken place. On 6 May 1976, a Revised Single
Negotiating .ext was released as UN documents A/Conf. 62/WP.8/Rev.l/Parts 1 to 111.
Like the ICN1, the RSNT is to serve purely as a procedural device, as a basis for
negotiation and no more. It is plamned that an Informal Composite Negotiating Text
(ICNT) will be prepared during the Sixth Session in New York. It is clear , however,
that a great many articles in the RSNT will be retzined in the global law of the

sea convention which may emerge hopefully, in 1978.
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New concepts and new strategies are being developed to reorder the
traditional legal thinking for a more just, equitable and comprehensive
international legal system for the seas and the RSNT, ‘and in particular

the concept of the economic zone amply reflect 1° .lect these concerns.

We regard the concept of the economic zone itself, and the regime
(see Singh 1976, p.20) it will inevitably give rise to, as among the most
promising achievements of UNCLOS 111, We shall explore in depth the nature
of the emerging regime of the economic zone including the package of
rights and obligations that are a part of it. And, we shall endeavour to
relate our discussion to the management aspects of the economic zone which,
basically, involves rational utilisation of the living natural resources on
a sustained yield basis as well as the exploitation of non-living resources
compatible with the preservation of the living ones. Tanzania will be the

focus of our inquiry.

If law evolves in response to, and tends to conform to, felt
necessities and values, then the economic zone as an emerging legal concept,
may be regarded as an end-product of that evolutionary. As a dynamic,
multi-functional concept, the economic zone reflects the resolve of the
developing coastal states to manage and regulate for themselves the natural
resources off their coasts. TFor too long, under the garb of the so-called
freedom of the high seas, the long-range fishing fleets of the developed
seafaring states have plundered the living resources of the developing coastal
states in what is now to become the economic zone. Between the strong and
the weak, it has been aptly said (quoted by Raharijaona (Malagasy) in the
UNCLOS 111 Official Records, Vol.1,106), it is freedom that oppresses and the
law that protects. Freedom of the high seas was exploited by the technologi-
cally developed states so ruthlessly and so much in disregard of the interests
of developing countries as to become oppressive and repugnant to the notions
of justice and fairplay in the emerging new international economic order. The
concept of the economic zone, by cutting into the traditional freedom of the
high seas, legitimises the aspirations of a large number of coastal states,
particularly the developing ones. It should perhaps be pointed out here
that the claim for a maximum of 200 nautical miles for the economic zone
has been put forth as a minimum, irreducible demand by the Group of 77,
particularly the coastal states, and negotiation is now only possible regarding
the regime, that is the specific rights and cbligations that the coastal states

will have in the zone.
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The new Law of the Sea Convention, which we hope will come into
existence by 1978, will be a crowning achievement of several years of
negotiation and bargaining3 and, more importantly, it should restore our
faith in the United Nations and its institutions. If the international
community, through;dogged persistence, can develop viable international laws
and institutions for the oceans, this may lead to a greater reliance on such

laws and institutions generally. Much more is at stake than meets the eye.

Before we plunge into the discussion of the regime of the economic
zone, it may be worthwhile to identify the groups of interests that need to
be balanced in any comprehensive law of the sea treaty. This will also give
us some idea of the monumental complexity of the negotiations involved and
perhaps also help us in understanding the available policy choice as we
proceed to work out the specifics of the regime of the economic zone. A
perceptive jurist, Uwe Jenisch (1976,pp.421-439) has identified the following

categories of interests that are involved in UNCLOS III:

T. . Interests of the Group of 77, which now has a membership of about
110;

2. Interests of the Nine Members of the European Economic Community;

3 Interests of 17 seafaring states;

L, Interests of some 60 coastal states;

5 Interests of 51 geographically disadvantaged and land-locked states

6. Interests of the so-called 'territorialists' consisting mainly of
Latin American states and some African states such as Somalia; and

7., Interests of 20 Arab states.L+

3. They have been going on for nearly four years. UNCLOS 111 has had,

so far, six sessions: the First Session in New York 3-15 December 1973; the
Second Session in Caracas, 20 June to 29 August 1974; the Third Session in
Geneva, 17 March to 9 May 1975; the Fourth Session in New York, 15 March to

7 May 19763 the Fifth Session in New York, 2 August to 17 September 1376; the
Sixth Session in New York, 23 May to 15 July 1977; the seventh session in
Geneva, beginning 28 March, 1978.

b, Jenisch also identified the 'Interests of the Group of Five, i.e.
the United States, England, the Societ Union, Japan and France'Kaniary (once
a Kenyan delegate to UNCLOS III and now with UNEP in Nairobi) objects to the
'Group of Five' as an identifiable separate interest group. He thinks at
best, such a groups would only include the . Union, Japan and England.
This point was made during the deliberation of this workshop, and the writer
shares this opinion and would submit that at present no purpose is served by
keeping the'Group of Five' as a separate group,
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It should be made clear that these groups are not mutually
exclusive and, in fact, cannot be, given the complex realities of the era we
live in. Just to give an example, some members of the Group of 77 ( such as
Uganda and Zambia) are also 'geographically disadvantaged and land-locked o .
states', and such dual membership has sometimes resulted in strains affecting
the cohesive unity of the groups.Nevertheless, these groups represent
important realities and help us understand the negotiating tasks ahead. These
negotiations have been and will be facilitated by the painstakingly prepared
four parts of the Revised Single Negotiating Text (UN DOC.A/Conf.62/WP.8/
Rev.1/Parts 1 to 111 and UN Doc.A/Conf.62/WP 9/Rev.2).5

THE REGIME OF THE ECONOMIC ZONE.

What is the nature of the regime of the economic zone which is

envisaged by the RSNT (..,

Draft Articles u44 to 63 deal with the economic zone, which is
described at the 'exclusive economic zone'. We regard the word 'exclusive' as
unnecessary, however, in view of the regime envisaged in the RSNT (11), and
it is likely that the final text of the Convention will use the expression

. . . 6
Economic Zone simpliciter.,

Draft Article 45 defines the economic zone as an area of the sea
beyond and adjacent to the territorial sea and extending outward to 200 nautical
miles from the baseline from which the breadth of the territorial sea is

measured.7 Under Draft Articles ukh4, the coastal states has the following

5. To avoid confusion, we shall refer to parts of the RSNT by numbers in
brackets. Thus RSNT (11) refers to Part II of the Revised Single Negotiating
Text, which has been prepared by the Chairman of the Second Committee.

6. During the early stages of negotiations at UNCLOS III, the
participating states would, as a matter of strategy, put forth their 'maximum
claims' which would allow room for give-and-take. An ‘exdusive economic zone',
perhaps, represented such a 'maxium claim' of the ccastal states, and even
though much of the exclusiveness has been negotiated away, the use of the
expression has persisted.

7. Draft Arts. 4 to 6 of RSNT (II) stipulate the rules for
determining the baseline.
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rights in its economic zone:-

(a) Sovereign rights for the purpose of exploring and exploiting,
conserving and managing the natural resources, whether living
or non-living, of the sea-bed and subsoil and the superjacent
waters;

(b) Exclusive rights and jurisdiction with regard to the estabiish-
ment and use of artificial islands, Installations and structures;

(¢) Exclusive jurisdiction with regard to:
(i) other activities for the economic exploitation and
exploration of the zone, such as the production of energy

from the water, currents and windsj; and

(i1)

(n

¢lirt  lc research;

(d) Jurisdiction with regard to the preservation of the marine
environment, including pollution control and abatement;

(e) Other rights and duties provided for in the present Convention.

It will be noted that the rights in the economic zone range from the
'sovereign' to 'exclusive' to 'jurisdiction' (power) and simply 'rights'.
These terms reflect the intensity of competing claims. They also indicate the
complex nature of the legal regime of the economic zone. Their denotation,
in the context of the UNCLOS III, can only be hesitant and tentative. But this
should not deter us from taking on the problems systematically and we shall

negotiate the difficult points as.and when they come up.

Our basic difficulty lies in inadequate tools for the conceptual
analysis of a terms such as ‘'rights', The Hohfeldian model is one attractive
alternative though there is little doubt that when Hohfeld made his celebrated
analysis (1984), he was thinking of legal relations in private law, Julius
Stone has also warned us that duties of public law generally do not obey
Hohfeld's specifications as to correlatives (1964, p. 160). Amerasinghe
(19753p.213), however, has used Hohfeld's terms to advantage in connection
with some of the problems concerning the law of the sea, And, while we shall
not unduly labour for an exact analysis in rigorous - 'jural opposites' and
';L‘ﬁﬁucorrelatives' terms, the Hohfeldian terminology will be used in order
to facilitate comparisons of the international legal relations-that Draft
Article 44 (1) envisages, by reducing the various categories of rights to

Hohfeldian common terms such as rights (stricto sensu), privilege, power,

and immunity.
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At this stage, something may also be said about the residual
rights' in the economic zone. Residual rights, that is rights not
specifically appropriated to the coastal states, belong to the international.
community.8 Thus, the economic zone can neither be compared to the

territorial sea nor to the high seas; it is a category suli generis, a

unique package of rights and cbligations.

SOVEREIGN RIGHTS IN THE ECONOMIC ZONE OVER NON-LIVING RESOURCES.

Draft Article 44(1) (a) grants the coastal state limited
'sovereign rights' over the sea-bed and the subsoil and the superjacent
waters of the economic zone. These 'sovereign rights' do not extend to the
air space above the zone, and Draft Article 46 (1) specifically stipulates

that all states shall enjoy freedom of overflight in the economic zone.

Even as regards the 'sea-bed, subsoil and the superjacent waters',
the sovereign rights are limited to exploring and exploiting, conserving

and managing the natural resources therein, whether living or non-living.

Let us first analyse the content of sovereign rights as regards
the non-living natural resources, such as mineral and oil, of the economic
zone. The context would lead us to describe these rights as a right to
explore, exploit and manage these resources. There was little prcblem with
negotiations here, due to the absence of any long-term vested rights as the
technology to exploit the minerals and oil from under the sea is of recent
origin. No other state has any rights over the non-living resources of the
economic zone. In fact, it may be deduced from a careful reading of the
RSNT that other states are obliged to carryout any activities in the economic
zone in such a manner that the coastal state's sovereign rights over the
non-living resources remain inviolate. There is, therefore, some justification
in labeling such rights as 'sovereign rights', which, in the hierarchy of

legal rights occupy the top run.

Let us now anatomise these sovereign rights in Hohfeldian
terminology to find out what they are composed of. We already know there are

rights to explore, exploit, conserve and manage the non-living natural resources

8. To achieve this, Draft Art. 46(2) of RSNT (11l) refers to the
Chapter on the High Seas, Draft Arts, 77 to 103.
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of the economic zone. Rather than discuss each of these individually, we
shall focus on the sovereign right to exploit the non-living resources as

a prototype for our analysis. Such an analysis, which entails the
dissection of the specific sovereign rights in simple Hohfeldian terms,
would reveal that there are really a complex aggregate of privileges, rights
and powers. The coastal state has a privilege to exploit the non-living
resources of the economic zone. It does not have the duty to exploit such
resources. It has a right to exploit them if it so wishes. The coastal
state also has the power to grant its legal interest in the zone to- zicticr:
through a licence, lease or other contractual arrangements and it is not
bound by any duty to choose the beneficiaries in accordance with any
prescribed order or scheme of preference. There is only one duty specifically
enjoined by the RSNT (II) on the right of exploitation, which is that the
right shall be exercised in accordance with the coastal state's general

duty to protect and preserve the marine envionment,

But to secure a legal right through an international treaty or
through national legislation is one thing; to explore, exploit and appropriate
the non-living resources of the economic zone, such as minerals and oil,
is quite another. Tanzania extended its territorial waters from 12 miles
to a distance of 50 nautical miles, measured from the appropriate baseline,
by a presidential proclamation on 24 August 1973, 9 The continental shelf
of Tanzania varies from a minimum of 3.5 miles in breadth to amaximum of 36
miles at two points, which include Mafia and Zanzibar islands. Thus, the
1973 presidential proclamation included the entire continental shelf and
beyond. But due to lack of technological infra-structure and adequate
capital, no attempt has been made so far to tap the non-living resources
even of the continental shelf, There has not even been a systematic study
of the resources within the bounds of the 50 nautical miles of territorial
waters. The oil and Natural Gas Commission of India is prospecting for
gas and, possibly, oil deposits on Songo Songo Island very close to the
shoreline, on behalf of the Tanzanian Government. The drilling of one test
well has indicated gas deposits, and their commercial viability has been
established. The socialist ideology of the Government would not seem to
allow for prospecting for oil on the continental shelf under production or

profit-sharing arrangements, and financial constraints would limit agreements

9. Government Notification dated 24 August 1973. This notification
remains valid under the new permanent Constitution.
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of the Songo Songo to a few at a time.”  The problems involved in the
exploration and exploitation of the non-living resources of the 200 - mile
economic zone will be immense., In such a zone Tanzania is likely to have
mere potential rights. The possibility of finding manganese nodules in
commercial quantities is rather dim, and as the bulk of Tanzania's economic
zone is deep sea, it would seem that fishing would be a more economically

attractive proposition than exploiting the non-living resources.

SOVEREIGN RIGHTS OVER LIVING RESOURCES IN THE SUPERJACENT WATERS

Draft Article u4(l) (a) reads, in effect, that the coastal state
has 'sovereign rights' to explore and exploit, to conserve and manage the
living resources found over the sea-bed and subsoil and in the superjacent
waters of the economic zone, We will endeavour to demonstrate that the
choice of the expression 'sovereign rights' in this context is not very

apt, 1

We shall first discuss the living resocurces of the superjacent

waters and later those found on the sea-bed and subscil.

The most important living resources in the superjacent waters
are fish as indicate, the coastal state has the'sovereign rights' to explore
and exploit, and to conserve and manage the fish resources. The sovereign
rights of the coastal state here are basically rights to a preferential
jurisdiction to harvest the living resources in the superjacent waters of

the economic zone.

The traditional international law divided the superjacent waters
of the seas into the territorial sea and the high seas, and, as mentioned
earlier,this had worked to the disadvantage of the developing states, and
most of this is appropriated by a few of the developed maritime states
under the garb of the freedom of the high seas! An equitable international
regime for the seas has to redress this problem. The situation has been
complicated by the position of the seafaring states whose selfish vested
interestsare protected by the freedom of the high seas and by the land-locked

states who also want a chance to exploit the resources of the seas.

10. Much will depend on the outcome of the drilling. If it is successful,
then such arrangements may be repeated. If not, then there may be a rethinking
and other alternatives may be tried.

11. Draft Art. 50(2) and 50(3) term 'fisheries' has been substititued
for 'living resources'. See also the statement made by Mr. Jeannel of
france, UNCLOS - III, Official Records., Vol.II,
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Thus, in general, three group of states are involved: the coastal
states, the land-locked states adjoining the coastal states and the sea-
faring states. If we grant sovereign rights to the coastal state, claims
of the other two are naturally negated. The RSNT grants the coastal state
sovereign rights, but it also attempts to recognise the claims of the
other two and even makes detailed provisions concerning the rights of land-
locked states. The t.i5> sets ¢f richts can only co-exist by denying the
former the chacter of sovereign rights, as traditionally understood, and,
in our opinion, it would be better to use a more exact terminology here in

the RSNT.

Of these competing claims, those made by the group of land-locked
states are important. There are, in all, 51 land-locked and geographically
disadvantaged states, many of them in Africa and several of them alsoc in the
Group of 77. The land-locked states had actual or potential (mostly potential
rights over that portion of the superjacent waters of the high seas that
will now be taken away by the coastal states' economic zone, which, in the
aggregate, is likely to be around 36 per cent of the entire ocean space.
Land-locked states have argued, often along with the seafaring states, for
the 'high sea status' or as many rights associated with the high sea status
as possible,. It has been reported that in the Geneva Session of 1975
a rift built up between the coastal states and the land-locked states in
the Group of 77 over this issue (Jenisch, 1976, p.431). To resolve the
crisis, a Group of 21 was formed, -of which 10 members were coastal states
10 were land-locked and geographically disadvantaged states, and the
Ambassador of Fiji was chairman, The situation was diffused when the land-
locked states agreed to abandon their claim for high sea status and the
coastal states agreed to ne: 4&4§ﬁ-fishing rights for the land-locked states
in the economic zone. It seems there is little doubt now that the land-
locked states will have some rights to participate in the exploitation of
living resources in the adjoining coastal states economic zone. What
remains to be settled is the conditions under which such rights will be

exercised.

The provisions of RSNT (11) do not truly reflect the intensity of
concern of the land-locked states. In fact, they favour the coastal state
to a very large extent. They let the coastal state determine what privilege
to grant to the land-locked states, if any, according to a very vaguely

drawn list of criteia. To put this scheme into operation involves coping
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with logistical problems of such magnitude and complexity that many
developing coastal states, and Tanzania in particular, may find it
frustratingly difficult. The first stage requires the coastal state

to determine the maximum allowable catch on a sustainable yield basis
(Draft Arts. 50 (1) of RSNT (11). This is a complicated exercise which
presupposes a certain base of knowledge, among others things, of fishing
patterns as well as of the interdependence of fishery stocks. Draft
Article 50 enjoins a coastal state to take into account the best
scientific evidence available to it and ensure through proper conservation
and management measures' that the maintenance of the stocks of fisheries
are not endagered by over-exploitation and populations of harvested species

remain at levels which can produce maximum sustainable yield.'.

Maintenance of MSY-exploitation levels also involves a degree of
collaboration and cooperation, including the regular exchange of relevant
information, at the regional and subregional level. Fish may move in and
out of the zones of contiguous coastal states, and this fact alone makes
a certain degree of cooperation imperative. DPraft Article 50 (5) provides
that:

Available scientific information, catch and fishing effort

statistics, and other data relevant to the conservation of fish

stocks shall be contributed and exchanged on a regular basis
through subregional, regional and global organizations, where
appropriate, and with participation by all States concerned,

including States whose nationals are allowed to fish /in the
economic zone /.

In East Africa, such regional, subregional or global organisations do not
yet exist., There is a need to set up such and organisation and this subject
will be taken up later in this paper in connection with the discussion of
the highly migratory fish species. There does exist, however, an Indian
Ocean Fisheries Commission which is under FAO, but its role and functions

are quite different.

The difficulties inherent in operationalising the concept of
maximum sustainable yield become clear when seen in the Tanzanian context.
Part of the problem lies~ in the geophysical features of the country. The
Tanzanian mainland has approximately 500 miles of coastline together with

the island of Mafia and other smaller off-shore 1slands.12 Part of its

12, Extending from 4.6°S latitude in the north on the border with Kenya
to about 10,708 latitude in the south on the border with Mozambique.
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50 nautical miles of territorial waters and all the waters beyond are deep
seas. A 200 -nautical-mile economic zone will give Tanzania some 10,000
square miles of ocean space (See Department of Zoology, 1977). The very

size of this is a problem in itself. Then a significant feature of Tanzania's
coastal architecture is the presence of an elevated fringing reef.

In many areas, there is a continuous chain of small off-shore
islands, presumably formed by fragments of the elevated crest

of a previous reef. Between these small islands and the coast,
extensive coral beds (Acropora spp.) are to be found. This
pattern is repeated, on a larger scale, in the main island
channels of Zanzibar and the Mafia islands. (Moris, 1974, p.38).

The coral reef areas on the narrow continental shelf, most of which lie within
the twelve nautical miles of territorial waters, are the main centres

of marine life, and the bulk of demersal fish stocks are to be found there.
The reef is said to be partly responsible for an extreme diversity of

species which makes the task of stock assessment very difficult. In

addition, the reef terrain is unsuitable for 'calibrated' commercial fishing

methods and this adds to the difficulty.

There has never been a scientific stock assessment of the fish
population in Tanzania's territorial waters. According to Wijkstrom (1976)
due to the nature of the East African coastal currents, relatively unproductive
waters stretch for a considerable distance from 50 to 200 nautical miles
off—shore.13 This partly explains why Tanzania opted for a 50-nautical miles
belt of territorial waters. However, it may be added in passim that if a
new law of the sea convention emerges out of the deliberations of UNCLOS III,
Tanzania is very likely to revert to its pre-1973 12 nautical miles of
territorial waters, augmented of course by another 188 nautical miles of
economic zone (see comments by Warioba of Tanzania, UNCLOS III, Official
Records. Vol.2, p.182). The conservation and management of fish resources
to maintain a biologically optimum yield will necessitate scientific studies
of the abundance, biometric and ecology of fishery stocks in the entire
200 nautical miles of ocean space and the reef areas. Dynamiting reefs,

for example, may affect the exploitation potential in the zone as a whole.

13. Commission Workshop Report No.7, 1976, (hereinafter cited as 10C
Workshop. He also points out (p.6) that the region of greatest biological
interest is up to about 50 miles offshore.



-~ 97 -
IDS/OP 28

Without the benefit of stock assessment data, it may not be possible
for Tanzania to determine allowable catch in the superjacent waters of its
economic zone. With the best of intentions, skill and resources, such
assessment will take a great deal of effort several years. There is some
awareness of this problem, and it is hoped that present efforts will be
increased in years to come, Yet and when the convention into force, decision
will have to be made on the basin of whatever information is already

available,

This information would largely have to be derived from comparisons
from analogous areas. Scientists claim (Matthes, 1974, p.28) that the
Indian Ocean, insofar as it has been explored, is less productive than
either the Atlantic or Pacific Oceans‘,l‘1L Moreover, that portion of the
Indian Ocean which touches East Africa, including Tanzania, would appear to
have the ocean's lowest primary and plankton productivity and thus its lowest
potential for fish (of International Indian Ocean Expedition Report, quoted
in Matthes, 1974, p.28). comparison seems to be with the figures of Wheeler
and Ommaney (1953), which indicated that certain areas in the Mauritius/
Seychells area are capable of a sustained production of 4.7 metric tonnes/
sq.km. This can be compared with present annual figures from the East
African shelf areas of 1.2 tonnes/sq.km. However, Wheeler and Ommaney's
figures are for what they termed the 'fishable' area, which is broadly
speaking, the raised outer edges of the oceanic banks. According to the
East African Marine Fisheries Research Organization (EAMFRO), this area
corresponds closely to the offshore banks found off the Zanzibar and Mafia
channels. Like the Mauritious/Seychelles are, such 'fishable' areas
comprise only a small fraction of the Tanzanian shelf (Moris, 1974,p.40).
Some marine biologists of the University of Dar es Salaam estimate the
potential yield of demersal fisheries from Tanzanian waters at around 1.5
to 2.0 metric  tonnes/sq.km. (Marine Resources Conference, 1974,p.42). The
offshore banks of Zanzibar and Mafia channels, which are not yet exploited,

are likely to have a potential in excess of 3.5 metric tonnes/sq.km.

No scientific assessment has been carried out of pelagic stocks,
including highly migratory species such as tuna. Tanzania, at present,
does not have the resources to perform this taﬁs~both capital and expertise

are lacking, In fact, none of the East African coastal states could carry

14, Estimates of catch from the Indian Ocean and adjacent seas are. around
two million tonnes/year. According to an FAO report (Shomura et al,,1967),

on the basis of yields per surface area, this is only about 20 per cent of

the Atlantic or Pacific Ocean level. Even the potential yields from the Indian
Ocean, at about 14,15 million tonnes, compares poorly with potential yields

of about 56 million tonnes from the Atlantic and 42 million tonnes from the
Pacific Ocean,
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out such an assessment independently. It is better done on a regional basis
with a regional organisation covering regional waters. At this stage of
development, only the pooled resources of the regional states can undertake
the task of stock assessment, which at least intially, would not yield
anything other than a better scientific understanding of the area. Projects
that lead to tangible social and economic benefits will understandably
attract most of the scarce resources of an individual state, leaving too
little for a project of stock asseement with a more scientific and long-
term value. EAMFRO could have provided the organisation for such a study,
but it has been inactive for some time and at present does not promise to

be revived.

In short, Tanzania for some time to come will not be in position to
determine the level of maxmum sustainable yield in its zone. Scientific
management would require that such a level be determined for each of the
fishable species and that information should be accompanied by effective
enforcement machinery to prevent overfishing. This is a hopelessly imprac-
ticable task and one may be pardoned for harbouring doubts about the wisdom

of some of the provisions of the RSNT (II),

Under the RSNT (11), after determining the limits of permissible
catch on a maximum sustained yield basis, Tanzania will be required to determine
how much of this she will be able to harvest., Presumably, this will be
a periodic exercise as Tanzania increases her fishing capacity from year
to year.15 Tanzania's present fishing capacity is not known. In the absence
of scientifically reliable figures of present annual catch, we have to rely
on what can be called 'guestimates'., Tanzania's Department of Fisheries'
annual catch statistics place total marine fish catches at around 28,000
to 30,000 tonnes, almost all of which are obtained from coastal waters but
this does not represent Tanzania'‘s actual fishing capacity. In fact, the
figure or 28,000 to 30,000 tonnes is most likely an underestimate of

16 . . .
present lelvels, Fish are landed at a thousand small villages and islands

15, The Tanzania Fisheries Corporation (TAFICO), established in
1974 vide G.N. 58 of 1974, now has six trawlers and plans to augment its
fishing potential substantially in the near future.

16. The available increase in Bonito and Sarda along may be as high
as 20,000 tonnes/year, according to Saila and Norton (1974).
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along Tanzania's coastline, and it is not possible to monitor each station
24 hours a day. In fact, when statisticians began asking fishermen about
their catch, the fishermen tended to avoid them and refused to believe

that their questions were not part of some taxation scheme. How can we
then go about fixing the parameters of Tanzania's fishing capacity we

do not really know the total catch at present, nor the total potential
exploitation of the waters of the economic zone? Perhaps, a rough estimate

could be obtained on the basis of average vessel productivity per day.

It has been estimated that Tanzania has some 10,000 fishermen
with about 3,000 traditional and semi-mechanised fishing vessels. It has
been further estimated that the (Kambona, 1374,p.15 and Wijkstrom, 1974,
p.55). average vessel productivity per day in 1970 was around 30 kgs. for
demersal and pelagic fish combined., Productivity for hand-line and dema
fishing operations is usually less than one-third of this. Almost all the
catch, at present, would seem to come from the first twelve nautical miles
of Tanzania's territorial waters, and many biologists believe that the reef
areas which are the most productive are already being exploited to the full
Article 1 and 2 of the RSNT (11) lay down that the sovereignty of a coastal
state extends over the twelve nautical miles of the territorial sea, which
grants Tanzania an exclusive right to the exploitation of fish in that area
Yet this right cannot be exercised in such a way as to jeopardise the
exploitation potential of the economic zone. This will place an obligation
on Tanzania to manage its fish resources, wherever found, carefully and
scientifically, which reguires an integrated approach to all fisheries

operations.

The legislative regulation of fisheries and fishing in Tanzania,
however, is in a somewhat different pattern. Tanzania passed the Fisheries

Act in 1970,l7 which came into force on 1 March 1973 ( 6.M.No.25 of 1973).

17. Act No. 6 of 1970 only applies to what is described as the
"Controlled Area'. However, by the Fisheries (Controlled Areas) Order,
1973, (G.N, No.156 of 1973), the entire coastline of Tanganyika, from
Tanga on the Kenyan border to Mwambo by Mozambique, and all territorial
waters of the Indian Ocean have been declared a controlled area for the
purpose of S.5 of the Fisheries Act, 1970. ALso, the Fisheries Act, 1870
by S. 17(1) repealed the Fisheries Ord. (Cap 295) and by S. 18 repealed
The Trout Protection Ord. (Cap 368).
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The Act uses the mechanism of licensing to regulate fishing.l8 It designates
a licensing authority 19 for the registration of vessels and the licensing

of fishing vessels and fishermen,QO Regulation 3(3) prohibits the use of
any vessel 21 for fishing purposes unless it has been duly registered.
Regulation 11(2) prohibits the use of any vessel for fishing purposes

unless it has a valid 'fishing vessel licence' duly issued.23 There is

no registration or licence fee for Tanzanian citizens for non-powered
vessels up to ten metres in length, and this covers most traditional
fishermen, Regulation 13(1) prohibits fishing without a valid licence.
Licence for fishing vessels or for fishing remain in force until 31 December
following the date of issue (Reg.17(1), 6.N. 57 of 1973). Regulations

also provide for a 'sport fishing licence' and 'special licence.' A sport
fishing licence, which could be on a fortnightly, monthly or yearly basis
caters to the needs of tourists and others who fish for sport (Reg. 17(2)).
A special licence permits fishing for scientific research, museums, educational
purposes, complimenta y purposes or to supply food in cases of emergency
when no other adequate food supply is available. It is valid for the period

specified therein (Reg.20(1)).

18. Even the RSNT sanctions the use of licensing under Art. 51(4), which

is discussed elsewhere in this paper. The details of licensing in Tanzania

are to be found in the Fisheries (General) Regulations, 1973 (G.N.57 of 1973),
which came into force on 1 July 1973. The Regulations have so far been amended
twice, once in 1973 (G.N. 153 of 1973) and again in 1975 (G.N. 269 of 1975).

19. For the time being, the Director of Fisheries or any Officer authorised
by him is the licensing authority (SS.2 and3 of the Fisheries Act, 1970,
read with Regulation 2 of the Fisheries (General) Regulations, 1973).

20. The Regulations also apply to fish dealers, but this area does not
fall within the scope of this paper.

21. Originally, dug-out canoes were exempted from registration under
Regulation 3(2) of G.N. 57 of 1973, but this exemption has been cancelled by
the Fisheries (General) (Amendment) Regulations, 1973, (G.N. 153 of 1973).

22, An application in the prescribed form is to be made and the appropriate
registration fee paid. Then a certification of registration is issued. The
vessel is also required to carry 'permanently and conspicuously' an identi-
fication mark which is assigned by the licensing authority.

23. An application in the prescribed form is to be made and the appropriate
license fee paid which may be waived in whole or in part for a bona. £ice
Ujamaa village. Before a licence is issued, the vessel may be inspected

for seaworthiness. It may be inspected again before proceeding on a fishing
voyage to to make sure that it is fit to go to sea and has adequate food,
water and a serviceable horn or trumpet.
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To protect traditional fishermen, certain fishing methods are
exempted from licence requirements (Reg.u4l (1)). No licence, permit or
permission is required for fishing (a) with rod and line or hand line from
the beach without using a fishing vessel, whether for sport fishing, domestic
consumption or sale, except in a declared trout stream, (b) with small cast
nets or seine nets for amusement, sport, domestic consumption or commercial
purpose, (c) with cast nets, baskets, traps or gill nets when used without

a fishing vessel for domestic consumption or sale ( Fourth Schedule).

To conserve and manage the fish resources, the Regulations empower
the Director of Fisheries to attach to any licence any conditions, consistent
with the Fisheries Act, 1970, or the Regulations (Reg.1l8 (1) read with the
Preamble to the Fisheries Act, 1970). Such conditions could relate to
(a) the methods used in fishing and the use of any equipment, appliance,
instrument, net, fishing weir_,zL+ dams, or any other means whatsoever, (b)
closed periods for fishing, which means any period during which, in relation
to any species or kind of fish may not be captured, killed, injured, gathered
or collected by any means whatsoever, (c) the number of persons to be
engaged, the number of boats, nets, fishing weirs, dams or any pieces of
equipment, appliances or intruments to be employed for any purpose in relation
to fishing, and (d) the minimum length or size of any species of fish which
may be captured or kilded (Reg. 18 (2), G.N. 57 of 1973). In addition, every
licensee is obliged to furnish such records pertaining to fish or species
of fish captured, killed or otherwise acquired or disposed of as he may be

directed by the Director of Fisheries (Reg.18 (1)).

Under Regulation 25, no person shall use or be in possession of
any explosive, electrical device or any poisonous or noxious substance, with
intent thereby to capture, kill or injure fish in any waters or to render

any such fish easier to capture.25 Under Regulation 40(b), no person shall

24, 'Fishing weir' means any erection, structure, construction or
obstruction whatsoever placed across or in any waters and temporarily or
permanently fixed to or resting on the bed or a bank, which is designed for
the purpose of collection, gathering, capturing, killing or injuring fish.
This term includes stake nets and basket traps (S.2, Fisheries Act, 1970).

25, The use of explosives may cause enormous damage to the reefs.
However, the Fisheries Division of the Ministry of Natural Resources and
Tourism, as well as the Marine Police wing of the Tanzanian Police Force, have
been largely ineffective in preventing this practice. Propaganda campaigns

to teach the fishermen about the damaging effects on long-term productivity
have so far been fruitless
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use for fishing rockets, explosive materials or explosive projectiles of
shell except for fishing whales. Regulation 40 (c) prohibits generally

the use of harpoon guns or spear guns for fishing.26 However, Harpoon
Fishing (Mafia Island) Regulation, 1973 (G.N. 154 of 1973) authorised
fishing by harpoon or spear guns without air bottle for bona fide tourists
in Mafia Island waters between 14 July 1973 and 31 December 1974. Cutting
through, breaking down or destroying any dam in any water with intent to
capture, kill or injure fish is also forbidden (Reg.25 (b), G.N. 57 of 1973).
To protect spawning areas, Regulation 26 prohibits the willful disturbance
of any spawn or spawning fish or any bed, bank or shallow in which there

in any spawn or spawning fish. At any place where fishing in general or
fishing for any type of fish is prohibited, no perscn shall have in his
possession any fishing gear, or fish for, buy ,sell or have in his possission
any fish, or such type of fish the fishing of which is prohibited, without
lawful excuse, the proof of which shall lie upon him (Reg.34).

Other limitations upon fishing relate to the need to protect
navigation. Regulation 35 lays down a general rule that no person shall set
or use seine nets, gill nets or other fishing gear in such place or manner
as to cbstruct navigation. Regulation 38 is more specific and provides
that except in those cases where the Director of Fisheries permits in writing,
all fishing gear shall be so set or used as to leave clear, navigational
and unobstructed at least one-third of the whode breadth of the main channel

at low tide.

The enforcement mechanism for these Regulations are set out in the
Fisheries Act, 1970. The Director of Fisheries, an authorised officer or a
police officer above the rank of inspector has, without warrant, the power
to (a) board and search any vessel or vehicle, (b) enter any premises or
other place whatsoever, (c) seize, remove and retain any fish, fishing gear
or any other article or thing whatsoever, whether found on board any vessel
or vehicle or in any premises, and in respect of which, it appears to him
that any offence under the Fisheries Act, 1970, or Regulations there under
has been committed, or which appears to him to constitute evidence of any
such offence having been committed, and (d) arrest any person, whom be
reasonably suspects of having committed any offence under the Fisheries
Act, 1970, or Regulations thereunder or of being about to commit any such
offence. (Fisheries Act, 1970, S. 9 (1)). The vessel or vehicle, in which
any fish or other article or thing is seized, can be directed to proceed to

a convenilent port or place for unloading such fish, article or thing and can

26. Harpoon or spear-gun fishing substantially changes fish behaviours
making the fish more retiring and harder to oberve.
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be detained for such time as is reasonably necessary (S.10 (b)).

As regards the fish or other article or thing so seized, if the
Magistrate is satisfied that an offence under the Fisheries Act, 1970, or the
Regulations thereunder, has been committed, then, whether or not any person
has been convicted in respect of such offence, the Magistrate may order such
fish, other article or thing, to be forfeited to the Government of Tanzania
(5.11(1)). As fish are perishable and the proceedings before a Magistrate
may take time, the Director of Fisheries or any authorised officer is
empowered to sell or disposed of the fish first, and then make an application
to the Magistrate for forfeiture of the sale proceeds to the Government.

If no offence is disclosed in such proceedings, the proceeds can be returned

to the claimant-owners (S.11(2) and (3).

As regards the vessel or vehicle, the power to forfeit them rests
with the court. Such forfeiture takes place only when a conviction has been
secured for an offence under the Fisheries Act or the Regulations thereunder
and the courti is. satisfiefiithat the said wesgel or vehicle was used in the
commission of the offence (S.12). However, an order for forfeiture is not
passed if the owner of the vessel or vehicle satisfies the court that it was
used without his knowledge or consent (S.12 provision). Stringent fines and
prisan terms are also stipulated for any general violations of the Fisheries

Act.

In short , Tanzania regulates access to its 50 nautical miles of
territorial waters for fishing through a system of licensing. However, given
the way this system cperates, one may be pardoned for suspecting it to be
primarily a revenue-gathering mechanism. Perhaps the absence of reliable
scientific data and weak enforcement of legislative provisions due to a
shortage of staff and equipment are to blame. The basic structure of the Act
and the Regulations made thereunder cannot be greatly faulted. If an economic
zone 1s established, licensing is likely to be retained as a preferred method
of regulating the exploitation of living resources in the zone. The list
of exemptions from licensing may have to be reviewed, but traditional fishermen
using simple methods may continue to be exempted. The licences could be
restrictive as regards the species fished and the area of their operation.

But in order to use a licensing system to achieve the objectives of RSNT
(11), the licensing authorities would have to be guided by competent marine
biologists and other technical personnel. In turn, such guidance presupposes

the availability or reliable data #%nd regular monitoring of the marine
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environment, and it is precisely the lack of these that the operation of

the Tanzanian legislative scheme so difficult. Fortunately, some institutiocns
do exist and, given time, resources and proper direction, they should be

able to provide adequate information. The Marine Biolecgical Station of

the University of Dar es Salaam, which was established in 1967 in Kunduchi,
Dar es Salaam, has a fairly well-equipped laboratory for marine ecology

and small research vessel. There is also the Fisheries Research and Training
Institute of the Ministry of Natural Resources and Tourism, whose primary
function is the training of fishery extension officers and applied research
to improve the marine fisheries industry. An EAMFRO field station was
established in 1976, also at Kunduchi. This belongs to the East African
Community, which is now considered defunt for all practical purposes. The
station, however, is likely to receive a sophisticated research vessel from
West Germany in the near future. In addition, based on the recommendations
of the International Conference on Marine Resources Development. In Eastern
Africa, held in Dar es Salaam in April 1974, an Institute or Marine Resources
Studies has been proposed to carry out relevant research on the diverse

aspects of marine resources.

ACCESS TO FISHERIES RESOURCES BY OTHER STATES

Under Art. 51(2) of the RSNT (11), if the coastal state does not
have the capacity to harvest the entire allowable catch, 'it shall give other

States access to the surplus of the allowable catch'. The raison d'etre

of this provision is that under-utilisation of the fishery resources of

the zone would result in avoidable wastage, which can and should be prevented.
Read together, Arts. 44(1) (a) and 51(2) of the RSNT (11l) would grant the
coastal state a preferential right' to harvest the entire allowable catch

of the economic zone, if it is within its capacity to do so. It has been
already pointed out that the adjoining land-locked states view this as unfair.

We will revert to this question again a little later.

Assuming a surplus of allowable catch, the difficult question remains
of how and in what order the access of other states to be determined. ‘hile
there is no doubt that the coastal state shall make the decision and that it
will be able to exercise some discretion, the limits of this decisicn
have not been pulled out. There is considerable pressure here for an
adjustment of the interests of various competing groups, and the way this
problem has been worked out in the RSNT (11) has been rightly criticised as
impractical and unworkable (Jenisch, 1976,pp.431-32). Art. 51 (3) of the
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RSNT (11) states that in giving other states access to its economic zone
the coastal state shall take into account 'all relevant factors', including

inter alia:-

1. The significance of the living resources 27 of the area to the

economy of the coastal state concerned and its other national interests;

2. The provisions of Articles 58 and 59, which deal with the rights of
the land-locked states and of certain developing coastal states in the region,

respectively;

3. The requirements of developing countries in the subregion or

region in harvesting part of the surplus; and

b, The need to minimise economic dislocation in state whose nationals
have habitually fished in the zone or who have made substantial efforts

in research and identification of stocks.

What other factors not specifically spelled out can be regarded as
'relevant', and relevant to whom? Should the four factors explicitly stated
be given relative weight in the order in which they appear? Or, should all
of them carry equal weight, and any surplus catch be apportioned so as to
satisfy all the states inveolved? It is difficult to believe that Art. 51(3)
will survive in the present form. If the object is to limit the discretion
of the coastal state in accordance with expressed guidelines, then the article

will have to be more specific.

After deciding which other states should be granted access to the
surplus of the allowahle catch, the question arises under what terms and
conditions will such access be granted. Art., 51(2) of the RSNT (11)
envisages that they will be determined 'through agreements or other
arrangements and pursuant to the terms, conditions and regulations referred

to in (Art. 51(y)T,

27. Art. 51(3) of RSNT (11) uses the expression 'renewable resources'
due, perhaps, to an oversight during the revision of the Informal Single
Negotiating Text.
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Art. 51(4) stipulates that the nationals of other states fishing.
in the economic zone will comply with the conservation measures and with
other terms and conditions contained in the national regulations of the
coastal state. Such national regulations however, will have to be consistent

with the Convention and may relate, inter alia, to the following:

1. Licensing of fishermen, fishing vessels and equipment, including

payment of fees and other forms of remuneration;28

2. Determining the species which may be caught and fixing quotas of
catch either for particular stocks, or groups of stocks, or catch per vessel
over a period of time or to the catch by nationals of any state during a

specified period;

3. Regulating seasons and areas of fishing, the types, sizes and amount

of gear, and the numbers, sizes and types of fishing vessels that may be used °

4, Fixing the age and size of fish and other species that may be caught;

5. Specifying information required of fishing vessels, including catch

and effort statistics and vessel position reports;

6. Requiring under the authorisation and control of the coastal state,
the conduct of specified fisheries research programmes and regulating the
conduct of such research, including the sampling of catches, disposition

of samples and reporting of associated scientific dataj

7. The placing of observers or trainees on board such vessels by

the coastal state;

8. The landing of all or any part of the catch by such vessels in the
ports of the coastal state;

9. Terms and conditions relating to joint ventures or other co-operative

arrangements; and

Requirements for training personnel and transfer of fisheries
technology, including enhancement of the coastal state's capability to under-

take Zisheries research.

28. which in the case of developing coastal States, may consist of
adequate compensation in the field of financing, equipment.
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Tanzania's Fisheries Act, 1970, and the Regulations made thereunder
cover most of these points, and the wording of Regulation 18, which has been
discussed earlier, is wide enough to include the rest. Art. 61 of the RSNT
(11) deals specifically with the enforcement of laws and regulations of
the coastal state. To ensure compliance with its laws, the coastal state
may take necessary measures, including boarding, inspection, arrest
and judicial proceedings, but arrested vessels and their crews are to be
promptly released upon the posting of reasonable bond or other security.

This is not so the case at present under Tanzania's Regulations: vessels

may even be forfeited. Under Art, 61(3), penalties imposed by the coastal
state for violations of fisheries regulations in the economic zone may not
include imprisonment, in the absence of an agreement to the contrary by the
states concerned, or any other form of corporal punishment. However, Tanzania's

exising Regulations provide for imprisonment.

The Rights of the Land-Locked States.

The basic question is when do the rights of the land-locked states
come into play? If their rights only apply to the sharing of the 'surplus'
allowable catch, then all the land-locked states actually enjoy is a certain
priority among several possible aspirants. Their rights, will depend on the
capacity of the coastal state to harvest the allowable catch; if the coastal-
state can and wishes to harvest the entire catch, then the land-locked states

will get no share.

A land-locked state's right is to participate in the exploitation
of living resources of the zone on an equitable basis. The term 'equitable'
refers to an element of fairness, that take ‘'into account the relevant economic
and geographical circumstances of all the States concerned', as provided in
Art. 58(1) of RSNT (11). It is for this reason that bilateral, subregional
or regional agreements are envisaged as apt vehicles for working out the terms

and conditions of participation (Arts. 51(2) and 58 (1) of RSNT (11).

It is no secret that the land-locked states have not taken kindly
to these prcpositions. They would want to have access to the living
resources of economic zone of the adjoining coastal states as a matter of
some preferential right, not only to the surplus but to the whole of the
allowable catch. In fact, many of them have used the expression 'on equal
basis' with the coastal states. This, undoubtly, represents their maximum

claim and it is unlikely to be conceded... A preferential right to the surplus
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has a better chance of acceptance by the cocastzl statves. No e has ye

7]

pentioned one possible compromise, wiich wouid be to resercve 2 dJdesigneted

percentage of allowable catch for the adjoining land-locked states.

There is even greater opposition to the notion of letting the terms
and conditions of participation rest on bilateral or regional agreements.
Such agreements rest largely upon the fragile assumption of goodwill and good
faith, and the history of the East African Community will not inspire many.
Land-locked states strongly feel that the terms and conditions of their
participation should be made secure by incorporating them into the Convention
itself. Then the details could be left to bilateral or regiocnal arrangements.
We might add that a provision for ccmpulzepyarbitration or some other acceptable

mechanism for settling disputes may make the scheme more effective.

Many of the arguments of the land-locked states are based on the
assumption that they already have the ability to harvest the living resources
of the zone. Art. 60(1) of the RSNT (II) categorically prohibits the
transfer of their rights 'to third States or their nationals by lease or
licence, by establishing joint collaboration ventures of by any other arrange-
ments'. However, technical or financial assistance from third states or
international organisations to facilitate the exercise of their rights can
be utilised (Art. 60 (2)). Tanzania's adjoining land-locked states are Burundi,
Malawi, Rwanda, Ugand and Zambia. All of them are developing states and,
given their presnet state of economic development and the fact that none of
them have ever engaged in marine fishing, it is likely that, at least for
some time to come, they will not be able to exercise their right to exploit
the living resources of Tanzania's economic zone. Whether the surplus of
the allowable catch will be enough to meet the minimum expectations of these
potential claimants is hard to say at present, in light of limited resources

available in Tanzania's economic zone,as described earlier.

Other Developing Coastal States and Access to the Surplus. Like adjoining

land-locked states, some developing coastal states have been given a right,
under Art. 59 of the RSNT (11), to participate, on an equitable basis, in

the exploitation of living resources in the economic zones of other coastal
states in the subregion or region. Such states are: (1) those whose
geographical peculiarities make them particularly dependent for the satisfaction
of the nutritional needs of their populations upon the exploitation of the

living resources in the economic zones of their neighbouring states, and (2)
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those which can claim no economic zones of their own. As pointed out earlier,
under Art. 51 of the RSNT (11), such developing coastal states enjoy a right
to participate in the surplus of the allowable catch.

Apparently, no coastal states would qualify under Art. 59 to
participate in the exploitation of Tanzania's economic zone. Art. 51(3) of
the RSNT (11)also.alliudes to 'the requirements of developing countries in
the subregion or region in harvesting part of the surplus'. This is apart
from Art. 59, and perhaps would cover subsistence fishing in small crafts

by fishermen of the adjoining coastal states, such as Kenya and Mozambique.

Maritime States and Access to the Surpluss. It has been pointed out that

one of the relevant factors which a coastal state must consider, when deciding
how to allocate access to the surplus of allowable catch, it 'the need to
minimise economic dislocation in States whose nationals have habitually

fished in the Zone or which have made substantial efforts in research and
identification of stocks'. These words aim at protecting the interests

of maritime states with long-distance fishing fleets. The economic zones
include a very large area of the oceans with proven fishing grounds, where

the traditional freedom of the high seas permitted the maritime states to
harvest the living resources often limited only by their greed or technological
capability. Unilateral declarations extending the outer limits of territorial
waters or creating maritime zones to prevent the plunder of the living resources
have been the only response of the coastal states to this menance. This
situation prompted the convening of UNCLOS-111, and one goal of the negotiations
is to legitimise these unilateral’ claims in an internationally acceptable
manner. Claims are also considered as set forth by those maritime states

who have traditionally fished in the economic zones of other states or have
invested substantially in scientific efforts to locate the fishing grounds

and identify the stocks. These claims must be considered in order to assure

the international acceptability of the solutions reached.

However, as presently worded, Art. 51 of the RSNT (11) does no
more than oblige the coastal states to regard the claims of the maritimes
states as a 'relevant .factor' when deciding on the allocation of the surplus
of allowable catch. South Korean, Taiwanese Russian and Japanese fishing
fleets have 'habitually' fished in what is now to become the economic zone of
Tanzania though exact details of the quantity and composition of their catch !
from the zone are not known. On the basis of presently available scientific

information, a substantial catch would seem unlikely and one does not foresee
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that they would have astrong long-term interest in the area. Better and more
promising grounds lie off the east coast of the Indian Ocean, within the
economic zones of such coastal States as Indian, Pakistan and Sri Lanka.
So, as far as Tanzania is concerned, the interests of the maritime states

should not prove to be an important factor.

Still in terms of the general problem, we may have a brief look
at the United States' Fishery Conservation and Management Act, 1976, which came
into force on 1 March 1977. The United States in the leading spokesman for
the developed maritime states and the position of this country has consider-
able influence on the position taken by others. S. 103(d) of the U.S. Act
gives us some idea of the possible claims the maritime states could make

on a share of the surplus of allowable catch. It reads:-

It is the sense of the Congress that the United States Government
shall not recognise the claim of any foreign nation. (to_the

economic zone) ° beyond 12 nautical miles from the baseline
from which the territorial sea is measured, if such nation:

(1) fails to recognise traditional fishing activity of vessels
of the United States, if any, within such zone;

(2) fails to recognise traditional fishing activity of vessels
of the United States with respect to anadromous species or
Continental Shelf fishery resources as to which such nation
asserts management authority; or

(3) fails to recognise and accept that highly migratory species
are to be managed by applicable international fishery agreements,
whether or not such national is a party to any such agreement.

Under S. 103(e), sanctions are spelled out. It provides that if,
after a reascnable period of time, the United States is unable to achieve
an agreement 30 affording vessels of the United States an appropriate portion
of fish stocks found in the economic zone of any foreign nation (coastal

state) in accordance with traditional fishing practices of such vessels and

29. The actual words are 'fishery conservation zone, or its equivalent'.
which, in the context of our discussion, could validly be described as the
economic zone as defined in the RSNT.

30. . L or, has refused to commence negotiations, or has failed to
negotiate in good faith or is not complying with its obligations under any
existing agreement concerning fishing by United States vessels for fish
stocks subject to such nation's fishery management jurisdiction'.
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under conditions equal to those established under S$.102 of the Act,31
or if any United States vessel, while fishing in the economic zone of a
foreign nation not recognised by the United States, is seized by such
nation, then the United States shall prohibit the importation into the
United States of any fish or fish products from the fishery involved. Such
prohibition is to continue until an agreement is achieved or wntil the
seized vessel and its catch are released, as the case may be. Fish products
are widely defined to include any article which is the product of or
composed in whole or part of such fish, caught by vessels other than those

of the United States.

One can dismiss some of the threat contained in the legislation
as a bargaining tactic aimed at striking better terms during negotiations

in UNCLOS 111. S. 104 hopefully states:

The provisions of this title shall expire and cease to be

of any effect on such date as a law of the sea treaty ( or

other comprehensive treaty, convention, or agreement with

respect to fishery jurisdiction, which the United States has

signed or is a party to) shall come into force or be provisionally
applied by the United States.

Anadromous Stocks, Stocks occurring Two Economic Zones and Highly Migratory

Species.32 Anadromous stocks are those species of fish (e.g.,salmon) which
spawn in fresh-water rivers and then migrate to ocean waters. Art.55
of the RSNT(1l) provides that the states in whose rivers anadromous

stocks originate shall have the primary interest in and responsibility

31. Under S. 102, the United States may authorise foreign fishing in
its fishery conservation zone of 200 nautical miles, for anadromous species
or for continental shelf fishery resources, depending on (a) whether, and to
what extent, the vessels of such foreign nation have traditionally fished

in such fishery or for such stock, and (b) if it is a foreign coastal nation,
then whether it extends substantially the same fishing privileges to vessels
of the United States.

32. Catadromous stocks such as eels, which are covered in Art. 56 of the
RSNT (11), are not discussed as they are not available in East African waters
in commercial quantities.
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for such stocks. This will include: -

1. Establishing regulatory measures for fishing such stocks in all

waters landwards of the outer limits of its economic zone; and

2. Establishing total allowable catches, in consultation with other

states fishing these stocks, for stocks originating in its rivers.

In order to minimise economic disclocation for states fishing
such stocks, the state of origin, when fixing quotas, should consider such
factors as the normal catch of these states, their mode of operation, the
areas in which they £ :: and their contribution, financial and otherwise,

to measures for renewing anadromous stocks.

Enforcement of regulations regarding anadromous stocks outside
the zone shall be by agreement between the state of origin and other concerned
states. The fish "o not observe artifie::]l boundaries, and the anadromous
stocks may migrate into or through the waters of economic zones of states
other than the state of origin. It may not be possible to ever determine
the inflow and outflow with any degree of scientific precision. However,
proper conservation and management measures of such stocks must be based
on a degree of cooperation between the states involved. Regional arrangements
or an appropriate regional organisation are the proper -—z2hicles to

implement such cooperative endeavours.

Anadromous stocks are not the only ones reguiring such an approach.
Some stocks of associated species of fish may occur within the economic
zones of two or more coastal states, and their movements from one zone to
another and beyond into the high seas will also call for a measure of
cooperation for effective conservation and management, either on a bilateral
level or through an appropriate regional organisation. This is essentially
what Art. 52 of the RSNT (11) provides: - T:2re stocks of associated
species occur within the economic zones of two or more states, conservation
and development measures shall be undertaken on the basis of a bilateral
an agreement or through appropriate subregional or regional organisations.
And, where such stocks occur both within an economic zone and in an
area beyond and adjacent to the zone, the coastal state and the states
fishing for such stocks in the adjacent area should similarly seek agreement

on conservation measures on a bilateral or a regional basis.



- IDS/C0P 28

A regional approach would seem necessary for the highly migratory
species, such as tuna, marlin and others, that abound in the Indian Ocean
and migrate from one end of the coast to the other. Art 53 of the
RSNT (11) proposes exactly this. It states that in order to ensure the
conservation and the optimum utilisation of highly migratory species
in a region both within and beyond the economic zone, the coastal state
and other states shall cooperate directly or through appropriate international
organisations. And where such an appropriate internmational organisation
does not exist, they will cooperate to establish one and participate in its
work. In fact, the conservation and management of such highly migratory
species make regional and international cooperation imperative. Such fish
move from one coast to another, from one economic zone to another and
from economic zones to the high seas and back again. A coastal state and
other states whose nationals fish for them in the region must reach an
agreement bilaterally or through an appropriate intermational organisation
to ensure optimum exploitation consistent with scientific conservation
measures. A recent position paper assessing the world tuna stock listed
the Indian Ocean as having unrealised potential for major tune-type fish

(Saila and Nortion, 13874).

For scientific conservation, management and exploitation of highly
migratory species, valuable lessons could be drawn from the two tuna
conservation conventions. The 1349 Convention for the Establishment of an
Inter-American Tropical Tuna Commission applies to the waters of the eastern
Pacific Ocean.34 This Convention established the Inter-American Tropical
Tuna Commission, which makes investigations concerning the abundance,
biology, biometry and ecology of yellowfin and skipjack tuna and recommends,
from time to time, proposals designed to keep the populations of these fish
levels of abundance, which will permit the maximum sustainable catch (Art.

11 (1) and (5) of the 1949 Convention). The parties to the Convention enact

33. Listed in the annex to RSNT (1l1l) as albacore tuna, bluefin tuna,
bigeye tuna, skipjack tuna, yellowfin tuna, blackfin tuna, little tuna,
prigate mackerel, comfrets, marlins, sailfish, swordfish, sauries,
dolphin, oceanic sharks and cetaceans.

34. As of 31 December 1373, the parties to the 1943 Convention were
Canada, Costa Rica, France Japan, Mexico, Nicaragua, Panama and the
United States.
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national legislationsunder which such recommendations can be enforced.

The 1966 International Convention for Conservation of Atlantic
Tuna applies to all waters of the Atlantic Ocean, including the adjacent
seas.35 This Convention established the International Commission for the
Conservation of Atlantic Tunas. The Commission makes scientific studies
of the populations of tuna and tuna-type fish focussing on their abundance,
biometry and ecology and including studies of measures to keep of
populations of such fish at levels which permit the maximum sustainable
catch (Art. IV(1l) and 2(b) of the 1966 Convention). The recommendations
of the Commission concerning appropriate exploitation levels are made to
the parties to the Convention (Art,VIII), who take necessary actions to
implement them (Art.IX). The 1966 Convention is far more detailed and
complex than the 1949 one. The crux of these agreements is the establishment
of a regional mechanism for stock assessment, for determining suitable
exploitation levels, and for enforcement. A similar regional mechanism
would be appropriate to maintain anadromous and other fishstocks which
may occur in more than one economic zone or in the zone and beyond.
The RSNT, it has been pointed out, favours regional arrangements in such

cases as the best strategy for managingliving marine resources.36

A more difficult task is to spell out the details of a viable
regional mechanism. For a start, the identification of a region or
subregion, in the limited context of our discussion, is far from easy.

As a geographical concept, a region is an identifiable area of the earth's
surface set apart from others by the existence of some distinctive
characterstics, which may range from physical to functional. Thus, Tanzania,
Kenya and Uganda as a subregion of Eastern Africa share distinctive common
characteristics such as physical topography, geographical proximity,

language and culture, but politically, ideologically and economically,

the three states cannot be said to have that cohesiveness which is, perhaps,
equally basic to their entity as an identifiable and functionally viable
subregion. This is what the history of the East African Community has

shown. In the same way, one runs into difficult conceptual and practical

problems when called upon to identify and isolate individual states for

35. As of 31 December the parties to the 1966 Convention were
Brazil, Canada, France, Ghana, Ivory Coast, Japan, Republic of Korea,
Morocco, Portugal, Senegal, South Africa, Spain and the United States.

36. Alexander, 1977,p.84. Some of the ideas in the ensuring
discussion are inspired by this article.
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a viable regional subregional arrangement to ensure the conservation and
management of living resources that are not confined to one coastal state's
economic zone. For the scientific management of anadromous stocks migrating
into or through the economic zones of other states, bilateral agreements
between these states and the state of origin, and between the state origin,
and other states fishing for such stocks, are an obvious strategy. The
various states actually involved are united by their interest in harvesting
the anadromous stocks at the maximum sustainable yield exploitation level
on a long-term basis. When stocks of marine fish occur within the economic
zones of two or more coastal states and beyond, a similar sharing of
interests occurs among the states involved which could be the basis of a

working arrangement or agreement for the optimum utilisation of the stocks.

Such arrangements, agreements or coordination might be facilitated
through a regional or subregional organisation, but no such organisation in
East Africa at present and it may be naive to assume one would work well
here just because such organisations have worked elsewhere. Regional
arrangements for the management of living marine resources have to be
carefully based on a host of relevant factors if their viability is to be
assured. An ideal solution in one context may be a hopeless failure in
another. The host of factors that might be relevant in one context could
never be listed completely, but we shall identify some of them. Of course
the initial issue is which states to include in a viable regional arrangement.
This can only be resolved by considering the basis of the agreement sought,
the integrative (or divisive) factors existing among the states in question,
their history of working together, and the presence of common goals for the
development of marine resources. Next, a number of decisions must be made
concerning the institutional framework: how will it be structured? what
functions will it perform? what will be the leadership? the sources of
funds? the conflict-solving mechanisms? the relationship with the executive
and legislative bodies of the individual states the nature of enforcement,

through national legislation or the regional organisation?

It is, perhaps, better at this stage merely to raise relevant
questions rather than attempt to answer them. Such questions are functional
as they indicate the general nature of such an organisation and the problems
likely to he involved. Skolnikoff (quoted in Alexander, 1977) divides the
'functions' of an international organisation into four types: service,

norm-creation and allocation, rule observance and settlement of disputes,
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and operations. A regional organisation or even an international organisation
of the type we are discussing need fulfill only the first three functions

as an irreducible minimum. It is beyond the scope of this paper to

discuss what role the FAO-sponsored and UNDP-funded Indian Ocean Fisheries
Commission, or the internationally recognised National Institute of
Oceanography of India, can play in this context. This will largely depend

on the type of subregional mechanisms which can be established.

In summary, though the coastal state has been granted sovereign
rights to explore and exploit, conserve and manage the living resources in
the superjacent waters of the economic zone, the exercise of these rights
is limited by the complex range of interests that have to be accomodated.

In Hohfeldian terminology, the coastal state has a duty to grant access

to certain categories of states for the exploitation of such living resources
as it is unable to harvest, and to that extent its power to grant access

to other states of its 2i'm. choice is restricted. The duty to conserve and
manage is reflected in the need for bilateral and regional arrangements. The
effectiveness of these provisions can only be gauged when they have been

implemented, particularly in the absence of adequate technical data.

SOVEREIGN RIGHTS OVER LIVING RESOURCES OF THE SEA-BED AND SUB-SOIL.

Under Art.44(1l) (a) of the RSNT (11), the coastal state has
sovereign rights to explore and exploit, conserve and manage the living
resources - found in the sea-bed and subsoil of the economic zone. Art.
44(3) of the RSNT (11), however, adds that rights with respect to the sea-
bed and subsoil are to be exercised in accordance with Chapter IV of the
RSNT (11). Living organisms on the sea-bed and in the subsoil belong to
sedentary species, that is, 'organisms which, at the harvestably stage,
either are immobile on or under the sea-bed or are unable to move except
in constant physical contact with the sea-bed or the subsoil (Art.65(u4),
RSNT (11)). They include crabs, lcbsters, corals and sponges and present
little or no difficulty. Read together Art. 44(3) and Art. 65 of the
RSNT (11), grant the coastal state exlusive rights over these species in the
sense that if the coastal state does not undertake exploration and/or
exploitation no other state may do so without the coastal state's (irt.65
(2)). These rights do not depend upon the coastal state's effective or

notional occupation, nor on any express proclamation (Art.65 (3)).
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Tanzania, it has been pointed out, has a rather narrow continental
shelf and the existing and potential sedentary resources are rather-small.
In recent years, attempts have been made to start an aquaculture operation
to increase the earnings and yield from such sedentary species, but this

is still at a very early stage.

EXCLUSIVE RIGHTS IN THE ECONOMIC ZONE
Draft Article u4u4(1l) (b) of the RSNT (11l) grants the coastal state

exclusive rights and jurisdiction with regard to the establishment and use

of artificial islands, installations and structures (Art.68). Draft Article
48(1) explains that the coastal state has the exclusive right to construct
and to authorise the construction, operation and use of such installations
for the purposes provided in Draft Art.u44 of the RSNT (11) and other economic
purposes. These purposes could be exploration, exploitation, preservation
and management of the living and non-living resources of the economic zone;
production of energy from the water, currents and winds; scientific research;
and preservation of the marine environment including pollution control and
abatement. The 1list does not include military and strategic uses, which

in fact have often been the purpose of such artificial structures, but to
what extent is it possible to enforce restrictions on the use of these
structures will depend in the long run on the good faith of the coastal
states themselves, as well as the efficacy of the enforcement:machinery. which

is set up.

The artificial islands, installations and structures may interfere
with the freedom of navigation in the economic zone, so it has been provided
that (a) due notice shall be given of their construction and presence (Art
48(8)",{h),where: necessary, reasonable safety zones not exceeding 500
metres shall be established around them in order that appropriate measures
for ensuring their safety and that of navigation may be taken (Art,48(4)
and (5))3 and (c) neither the structures nor the safety zones may established
where they will interfere with the use of recognised sea lanes essential

to international navigation (Art.48 (8)).

Neither Tanzania, nor for that matter any country in East Africa,

has any artificial island, installation or structures in its economic zone.

EXCLUSIVE JURISDICTION IN THE ECONOMIC ZONE
Under Draft Article u4u4(1l) (c) (i) of the RSNT (11), the coastal
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state has been granted exclusive jurisdiction with regard to other
activities related to the economic exploitation and exploration of the zone,
such as the production of energy from the water, currents and winds.
Technology is still being developed, but water, currents and winds may

well be used as sources of energy in the future. Exclusive jurisdiction
will ensure that even if the coastal state is not using the resources of
its economic zone in these ways, no one else will be able to undertake these

activities in the zone without the express consent of the coastal state.

Under Draft Art. 44(1)(c)(ii) of the RSNT (11), the coastal states
has exclusive jurisdiction with regard to scientific research in the economic

zone. Let us consider this issue in some detail.

Scientific research is an activity of great importance. Marine
scientific research has been defined in Draft Art. 48 of the RSNT (11ll1l) as
'any study or related experimental work designed to increase mankind's
knowledge of the marine environment' (See Art.73). All states and competent
international organisations have the right to conduct marine scientific
research in the economic zone of a coastal state, subject to the 'rights
and duties of other States' including the coastal state, as provided for in
the RSNT (see Art.73 of RSNT (111)). Freedom of scientific research was and
continues to be one of the freedom of the high seas. (See Art.76(1) (f) of
RSNT (11)). On the other hand, coastal states have legitimate grounds to
suspect the motives and purposes of research conducted in waters near their
coast. TheMava.uez incident has clearly demonstrated that so-called
research operations can serve as a cover for espionage. Furthermore, most
of the developing coastal states lack the technical expertise to evaluate
a specific research project in terms of their own development goals. Generally
speaking, the existing provisions in the RSNT fail to take these problems
into account. It is sometimes argued that research related to resource
exploitation or to strategic uses is only a small part of all scientific
research carried out, and that agreat deal of marine scientific research is
really of general social importance, such as glocbal pollution studies or
weather forecasting, or at least is'socially neutral (See Knauss,1973,p.93).
So  the argument runs, by limiting research efforts to on.yi'these approved
by the coastal states we run a risk that we may be denying the benefits of
research to mankind as a whole. No one denies the strength of such arguments,
but neither can anyone possibly deny that almost all marine scientific

research is likely for quite some time to be under the control of the developed
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states, and their attitudes towards the developing states have not always
inspired confidence. Given these facts, it is perfectly understandable

that the developing coastal states should insist on a right of consent for
research that will take place in their economic zones. The exclusive
jurisdiction granted to the coastal states by the RSNT in regard to marine
scientific research amounts only to a right to withhold permission for research
under certain circumstances. In this respect, the coastal states have been

granted four rights:-

1. A right to ensure that scientific research in their economic zones
will only be undertaken with their consent in accordance with the proposed
Convention (see Art. 60, RSNT (111) and Art. 73, RSNT (11). One aspect of
the right is the right to information about the proposed research, because
only with the relevant information will the coastal state be in a position to
give or withhold its consent intelligently. Art. 58 of the RSNT (111)
provides that other states or international organisations shall, at least
four months in advance of the expected starting date of the research project,

provide the coastal state with a full description of:-

(a) The nature and objectives of the research project;

(b) The methods to be used, including name, tonnage type and
class of vessels and a description of scientific equipment;

(c) The precise geographical areas in which the activities are
to be conducted;

(d) The expected date of first appearance and final departure of the
research vessels, or deployment of the equipment and its
recmoval, as may be the case;

(e) The name of the sponsoring institution, its director and the
person in charge of the research project; and

(f) The extent to which the coastal state will be able to

participate or be represented in the research project.

The coastal state may, within two months of the receipt of the
above information, communicate to the concerned state or international

organisation that: -

(a) The information provided regarding the nature or objectives of the
research project is inaccurate and does not conform to the manifestly evident

facts; or
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(b) It needs relevant supplementary information to determine more
precisely the nature and objectives of the research project and the extent
of compliance with the conditions of Art. 59 of the RSNT (111). Art. 59,
which we shall discuss below, obliges the state or organisation undertaking

research to grant the coastal state full access to the research endeavour.

If no additional information is requested, then after the four
months from the date the initial information was provided, as set out under
Art. 58 of the RSNT (111), the concerned state or international organisation
may proceed with the research project, unless the consent of the coastal

state is withheld.

2. Another right of the coastal state is to withhold its conset for

proposed research in its economic zone on any of the following grounds: -

(a) The research bears substantially upon the exploration and
exploitation of the living and non-living resources of the
zone for which the 'sovereign rights' are wested in the

coastal state;

(b) The research involves drilling or the use of explosives for

which exclusive rights rest with the coastal state;

(c) The research involves the construction, operation or use of
artificial islands, installations and structures for which

the coastal State has an exclusive right and jurisdiction; or

(d) The research unduly interferes with the economic activities
of the coastal state consistent within its jurisdiction as
specified in the RSNT. It is not very clear what this really
means, and a coastal state might eithhold its consent

unreasonably based on this vague clause.

Consent cannot be withheld on any other ground. In other words,
the assumption appears to be that normally consent will not be withheld
for marine scientific research for exclusively peaceful purposes (See

Art. 51, RSNT (111)). in accordance with the provisions of the RSNT.

3. The coastal state also has a right to participate or be represented
in the research project. Art. 59 of the RSNT (111) gives this right
substance by imposing a set of duties on the states or international
organisations undertaking research in the economic zone. The purpose is

not only to ensure the bona fides of the research project, but also to
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develop: the capability of the coastal state, if need be, to conduct such
research. The article ensures the rights of the ccastal state, if it so
desires, to participate in the research project, especially on board the
research vessels, other craft or installations, without payment of any kind.
The coastal is also entitled to receive preliminary and final reports and
the conclusions of completed research projects. The coastal state may also
request access to all data and samples collected by the research project and
may have the data copied and samples divided, if practicable, and may receive
assistance in assessing such data and samples, as well as the results of the
analysis. The coastal state may ask for assurance that the research results
are made available internationally as soon as possible through appropriate
national or international channels. Finally, the coastal state must be
notified of any major change in the research programme and, unless otherwise
agreed, the scientific installations and other equipment have to be removed

once the research is completed.

4. The coastal state has a right to require that further research in
its economic zone be suspended if the state or international organisation
carrying out the research fails to comply substantially with Art 58 (discussed
above) within a reasonable time or if the information provided regarding the
nature and objectives of the research project is shown to be inaccurate (Art.
65). However, non-compliance with Art. 59 in itself does not give the coastal
state a right stop an on-going research project, a lacuna which should be
loocked into when the final Convention is drawn up. All that the default of
Art. 59 allows is that the coastal state may require the fulfilment of out-
standing obligations arising out of a previous research project before

allowing another project to begin.

As pointed out above, these provisions do attempt to provide
safeguards against the abuse of the right to conduct marine scientific research
but as the developing coastal states lack the technical competence to judge
the merits of a research project, these safeguards are not very firm. The
most satisfactory article in this context is 52 of RSNT (111), which states
that 'marine scientific research shall not form the legal besis for any claim

whatsocever to any part of the marine environment ot its resources'.

OTHER RIGHTS AND DUTIES IN THE ECONOMIC ZONE.

Residual rights in the economic zone rest in the international
community. Most of these are mentioned in the RSNT. We shall give a few

examples of such residual rights.
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Art. u46(1) of RSNT (11) grants all states, whether coastal or
land-locked, the freedom of navigation in the economic zones. This freedom
is subject to the relevant provisions of the RSNT and other pertinent rules
of international law not inconsistent with it. In exercising the freedom of
navigation, states must have due regard to the rights and duties of the
coastal state and must conform to its laws and regulations as long as they

are consistent with the RSNT.

However, the ccastal state has the exclusive right to construct
or to authorise and regulate the construction, operation and use of artificial
islands, installations and structures in its economic zone to effectuate the
purposes stated in Art. 44 of the RSNT (1l1l). The exercise of this right
may conflict with the freedom of navigation to which all states are entitled

in the waters of the eccnomic zone, but this is resolved by providing that: -

(a) The coastal state must give due notice of the construction
of such artificial islands, installations and structures in its economic
zone. Any installations or structures which are abandoned or disused

must be entirely removed;

(b) The coastal state must maintain permanent means for giving

warning of the presence of these structures;

(c) Where necessary, and taking into accownt applicable international
standards, the coastal state may establish reasonable safety zones not
exXceeding a distance of 500 metres around the artificial islands,installations
or structures and give due notice thereof. In suc: aafety zonec, CO&SIlYy

state may take appropriate measures to ensure the safety of the navigation;

and

(d) Such artificial islands, installations and structures and
the safety zones around them may not be established where they would interfere
with the use of recognised sea lanes essential to internmational navigation

(Art .48,RSNT (11)).

Ships that sail in the economic zone, save in exceptional cases
expressly provided for in international treaties or by the RSNT, shall be
subject to the jurisdiction of the state under whose flag they sail (Art
46 (2), RSNT (1l1) read with Arts. 78 and 80 (1), RSNT (111)). Safe
navigation is the responsibility of the state under whose flag the ship sails,

and the coastal state does not seem to have the power to impose restrictions
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on the construction, equipment or seaworthiness of such ships. It is the

duty of the flag state to ensure safety at sea (ART.82, RSNT (111)).

In the event of a collision or any other incident in the economic
zone, no penal or disciplinary proceedings may be instituted against any
person in the service of the ship except before judicial or administrative
authorities of the flag state or the state of which such person is a national
(Art.85(1), RSNT (1l1). ©No arrest or detention of a ship, even for investi-
gation, may be ordered by any authorities other than those of the flag
state (Art.85(3)). A problem arises in the case of ships that fly a flag
as a convenience. Art. 79 of RSNT (11) permits each state to fix the
conditions for the right to fly its flag. It only adds that there must exist
a 'genuine link' between the state and the ship. It has not been explained
anywhere how to determine if there is a 'genuine link' or what happens when

it is established that the link is not genuine.

There is a limited right of pursuit in the economic zone granted to
the coastal state for violations of such of its laws and regulations that

are consistent with the RSNT (Art.99).

All states are entitled to lay submarine cables and pipelines
on the bed of the economic zone. (Art. 67 and 100). When laying submarine
cables and pipelines, states must pay due regard to cables and pipelines
already in position. In particular, possibilities of repairing existing

cables or pipelines must not be prejudiced.

The coastal state may impede the laying or maintenance of such
cables or pipelines only in the exercise of its right to take reasonable
measures for the exploration of the continental shelf, the exploitation of
its natural resources and the prevention of pollution from pipelines (Art. 67(2)).
The coastal state may also insist on a certain delineation of the course

of pipelines on its continental shelf (Art.67(3)).

Every state is to take the necessary legislative measures to
make a punishable offence the breaking or injury, by a ship flying its flag
or by a person subject to its jurisdiction, of a cable beneath the economic
zone, wilfully or through culpable negligence, in such a manner as is liable
to interrupt or obstruct telegraphic or telephonic communication. Similarly,
the breaking or injury of a submarine pipeline or high-voltage power cable

should be made a punishable offence. (Art. 101).
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EPILOGUE
While this paper was being written, UNCLOS III was in its sixth

=

session in New York, which was ccandlulz- on 13 July ~77. Complete reports
of what transpired there are not yet available. However, it would appear
that the Informal Composite Negotiating Text (ICNT), which is a further
positive step towards realisation of the goal of a global Convention on the
subject, does not reflect many changes as regards the legal regime of the
economic zone. The definition of the economic zone remains the same; it

is still described as an exclusive economic zone. The ICNT,however, uses
for the first time the words 'specific legal regime' of the economic zone.
The rights in the economic zone, which ranged from sovereign rights, to
exclusive rights, to exclusive jurisdiction and jurisdiction, have now been
rationalised. In the category of sovereign rights have been added the
words, 'and with regard to other activities for the economic exploitation
and exploration of the zone, such as the production of energy from the
water, currents and winds'. It will be recalled these activities were
covered earlier under the rubric 'exclusive jurisdiction' in Art. 44(1)(c)
(i). All other rights in Art. 44 are now grouped under 'jurisdiction' alone.
The words 'sovereign rights' remain, however. Article 51, 58 and 58 remain
the same, with all the uncertainties we have indicated in this paper. A new
article has been introduced specifying that articles 58 and 59 (referring to
land-locked and certain developing coastal states of the region) will not
apply in the case of a coastal state whose economy is overwhelmingly

dependent on the exploitation of the living resources of its eccnomic zone.

Few changes have been brought in concerning marine scientific
research. Art. 60(c) of the RSNT (111) which we described as vague has been
deleted. The issues have been made clear by specifying that, though the
coastal states shall have the right to withhold consent, yet this will not
normally be done and the grounds on which the consent can be withheld have
been clarified. We pointed out that the developing coastal states do not
possess the technical expertise to judge the merits of proposed research
projects. To meet this objection, two more months have been added to the
period during which permission to conduct research is sought in the hope
that this extra time be enough to allow a proper examination of the research

proposal.

In short, the basic scheme remains intact, and some consensus has
been achieved. The next session in Geneva may see further consensus on the

details. And, we still hope a global Convention will emerge in 1978.
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SOME "ASPECTS OF CURRENT SEDIMENTATION, DEPOSITIONAL ENVIRONMENTS AND
'SUBMARINB'GBOMORPHOLOGY;QF'KBNYA'S'SUBMBRGBD'CONTINBNTAL'MARGINSl

by
A.R,T, Hove

Department of Geology
University of Nairobi

INTRODUCTION

In spite of their submarine location and a fairly thick cover of
recent sediments, submerged continental margins (continental shelves) are
geologically and topographically very similar to the continents they border,
and can therefore be regarded as integral parts of those continents. They
arg generally defined as shallow-water platforms extending from the mean low
water line to the 'shelf break' where they are marked by a more or less abrupt
increase in slope angle, and thus merge into their much more steeply sloping

ocean-ward margins (continental slopes).

Of the many attempts to define the maximum depth of continental
shelves, the most notable one is probably that made at a UNESCO conference
where the depth decided upon was 600 m (Shepard, 1959). There is, however,
a rather wide divergence of opinion, as some authorities prefer a maximum

depth of about 100 m,

It has been claimed by many geologists, oceanographers and geomor-
phologists that during the Riss (Middle Pleistocene) ‘and Wurm (Upper
Pleistocene) glaciations, a world-wide maximum marine regression occurred;
sea-levels were consequently lowered ‘to such an extent that areas now
constituting continental shelves were exposed and subaerial conditions prevailed.
In east Africa the so=called Kanjeran and Gamblian Pluvials correspond to
the Riss and Wlrm respectively. Wave erosion and shallow-water sedimentation
were therefore taking place at much dower levels of the shelves than now.
As the ice sheets melted at the end of the Wurm,.gradual transgression

occurred until about 5,000 years B.P., by which time the formerly exposed

1. The author is grateful to the University of Nairobi providing funds
which have so far enabled him to carry out work on the shelf off the Malindi
area., He would also like to record his appreciation to Dr. J.H. .Schroeder and
Dr. K.H, Jacacb, ‘both of the Technische Universitat,: Beriip,with whom some of
the initial work was carried out on near-shore areas.,
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continental margins were submerged and subjected to submarine conditions

(Fisk, 1959).

As important to the development of continental shelves as glacia-
tion is their tectonic history. The East African coast is an Afro-trailing-
edge type (Inman and Nordstrom, 1971 and Shepard, 1973) which has experienced
a relatively long period of shelf development. This is a region of vertical
movements since Permo-Triassic (Karroo) times and one where open-marine
shelf conditions conditions have been established since Jurassic times (Kent,
1874). In contrast, the Gulf of Aden Red Sea coast further north is a neo-
trailing-edge type which, because of the much more recent split between the
Arabian Peninsula and the African continental block, has had comparatively
little chance for shelf development. Presumably, therefore, the Gulf of
Aden and the Red Sea represent juvenile Atlantic-type margins at their

earliest stage of development.

There has been a tremendous a accumulation of sediments on the East
African coast since late Palaeozoic times, but the oldest of these ( the
Permo-Tiassic Karroo Series) have been preserved only in tectonic troughs.
In Kenya, these rocks are represented by the Duruma Sandstone Series
(Caswell, 1953, 1956 and Thompson, 1956). Middle Jurassic-Tertiary sequences
overlie the Permo-Trias with a fairly pronounced unconformity, and partially
cemented or uncemented Quaternary sediments of the present continental

shelf overlie these Mesozoic-Tertiary strata.

The present shallow-water sedimentation rates of the East African
coast can be generally regarded as fairly high, but they do not attain the
magnitude of those of the northeast Indian Ocean (Ewing et al., 1969 and
King, 1975) as the estimates in Table 1 show. There is a major drawback,
however, in that very little is yet known of both bottom and suspended

sediments off the western shores of the Indian Ocean.

_able 1. Kelative volumes of two sedimentary zones of the Indian Ocean.
3

Volumes 10 m %_22;3233;_
Submarine delta cones: Indus 2.12 9.9
Ganges 7,28 34.2
TOTAL 9.40 Ly,2
Afro-Australian
bordering basins: Africa 4.81 22.6
Australia 0.4y 2.1
TOTAL 5.25 24.7

Source: Based on King, 1975.
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Figure 1. Physiographic map of Eastern Africa, its submerged
continental margins and the west Indian Ocean.

Source: Heezen and Tharp, 1964,
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Figure 2. Map showing part of Eastern Africa and the west
Indian Ocean.
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Source: Shepard, 1973,
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MORPHOLOGY OF THE KENYA SHELF

Topography .

Topographically, the submerged continental margins of Eastern Africa
are generally described as Atlantic-type because of the relatively dissected
nature of their continental slopes (Heezen, 1974). The principal erosional
features are submarine canyons which are also characteristic of continental slopes
off eastern North America., However, unlike other Atlantic-type margins which
typically have wide shelves, the shelf off Eastern Africa is narrow (Figures 1
and 2), In the Malindi-Mombasa area of Kenya, for example, it is only 3 to
25 km wide, while that off the eastern United States is about 30 to 130 km
wide. A fault origin has been suggested for certain straight parts of the
Eastern African coast where there is hardly any shelf at all. Considerable
widening occurs only in Mozambique south of the Zambezi River mouth, where
the shelf bulges ocean-ward to about 130 km between 20° and 26°S latitude
(Shepard, 1973), but even this is intervened by a narrow stretch from about

21° to 25°s,

The continental slope of the Eastern African shelf plunges to varying
depths with maximum slope base levels about 3,000 m. The shelf itself can
generally be described as shallow. Shepard (1973) presents an average depth
of about 55 m for outer portions other than those off central and southern
Mozambique, where the shelf is widest and has marginal depths of about 380 to
550 m, It widens again to about 240 km off South Africa south of Natal where
its outer portions exceed 130 m in depth (Dingle, 1970). In the Malindi area
the shelf break generally occurs at about 50 m (Figure 3).

As typical of Atlantic-type shelves elsewhere, the shelf off East
Africa is generally characterised by gentle gradients and comparatively little
macro-morphological variety, except where the continental slope is terraced
and where coral reefs are present. The continental slope off Malindi town is
terraced, with two to three shelf breaks at various depths. With the possible
exception of those off Somalia and South Africa south of Durban, continental
slopes off Eastern Africa are believed to be relatively gentle, especially

in the Kenya-Tanzania region.

Coral Reef Morphology

Along the Kenya, Tanzania and Malagasy coasts, as well as in the
Red Sea, reef development is nearly continuous except in the vicinities of
creeks and estuaries, A fairly extensive coral reefcovered shelf surrounds

Malagasy and the Mafia, Zanzibar and Pemba islands off the Tanzania coast.
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In Kenya few live reefs are found north of Malindi because of the sediment-

laden nature of shallow-water environments there.

East African reefs can be divided into two types on the basis
of location with respect to the shoreline - the fringing reef of the innermost
shelf environment, most of which is composed of dead coral in the intertidal
zone, and the outer reef which is composed of live coral. There are also the
more isolated patch reefs with steep flanks which may attain slope angle values

up to 507,

As a whole, the coral platform in the Malindi-Watamu area exhibits
a gentle gradient from shore to ocean-ward outer reef edge, but its surface
is extremely uneven with great micro-morphological variety and unsurpassed
scenic beauty. The distance from shore to the outer reef edge here varies
from one half to three km. The outer reef in this area does not attain nearly
the magnitude of the Great Barrier Reef off Australia, and can thus be

described as quasibarrier type.

Other Submarine Topographic Features

Other prominent topographic features which break the otherwise
gentle relief of the Kenya shelf, as observed off Malindi, are elongate sand
banks. These occur at variable distances in near-shore waters and may be
partially exposed during low tide. Others are the long-shore troughs which are
elongate depressions in near-shore or inter-reef areas (Figure 4). These
troughs become swift-flowing channels (tidal channels) during the rise or ebb

of the tide.

CURRENT SHELF»SEDIMENTATION

Depositional Environments

Sedimentation rates off the coast of Eastern Africa are notably high
in the vicinity of large river mouths, such as those of the Tana and Sabaki
Rivers which are the largest sources of terrigenous sediments for the Kenya
shelf. Huge amounts of clastic sediment are poured into the Indian Ocean by
these rivers, which are known to have formed large submarine deltas (Figure 5).
In Mozambique the Zambezi River, however, terminates in a submarine canyon
along which turbidity currents sweep sediments from the continental slope to
the deep-sea floor where a large submarine fan of clastic sediments has been
formed, The other major sources of sediment on the Kenya-Tanzania shelf are

the coral reefs which provide the bioclastic component.
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Figure 4. Submerged topographical features in near-shore
waters off Casuarina Point.
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Figure 5. A diagramatic sketch section of the submerged
Sabaki River delta (not drawn to scale).
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The shelf off Kenya includes a range of typical shallow-water
depositional environments in both the inter-tidal and sub-tidal zones. These
include, for example, tidal flat, beach, off-shore bar and coral reef

environments,

Depositional Prccesses and Sediment Distribution Patterns

Terrigenous sediment particles conveyed to the sea by rivers are not
carried away off-shore as easily as is commonly presumed, but tend to be
trapped or retained in near-shore waters or estuaries by shore-ward or
upstream movements of saline bottom water (Postma, 1969); this is caused by
the differences in density between fresh and salt waters, and culminates in the
so-called 'salt wedge' which is characteristic of many river mouths (Postma and
Kalle, 1954). This may have been a crucial factor in the formation of the large

terminal bar and submarine delta at the mouth of the Sabaki River near Malindi.

A different from of sediment entrapment is caused by asymmetries of
tidal currents in near-shore waters and on inter-tidal flats (van Straaten and
Kuenen, 1957). Consequently, more of the fine sediments are carried shore-ward
with the flood than ocean-ward with the ebb. This may have been an important
factor in the formation of the finegrained deposits on inter-tidal flats of the

Sabaki River mouth.,

Long-shore currents constitute an additional decisive factor in -
sediment distribution in the shallow near-shore waters of this area, and the
siltation problem of Malindi Bay may perhaps be largely attributable to them.
Northeast current- and wave-generating winds coincide with the main Sabaki floods
and hence the sediment-bearing currents and increased turbidities of waters in

the bay °

These facts are not meant to imply that all the terrige<ns1:XMLFault xmlns:ns1="http://cxf.apache.org/bindings/xformat"><ns1:faultstring xmlns:ns1="http://cxf.apache.org/bindings/xformat">java.lang.OutOfMemoryError: Java heap space</ns1:faultstring></ns1:XMLFault>