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The .thas is dtscus se s the process of change in legal reasoning.
\

Legal reasoning is understood as a process whereby' the facts of a case
•

.ere categorized by precedent in order to effec ta settlement. ' Precedent

~Isundcrs tood as a range of phenomena - ideology, customs, standards
, .

of behaviour, laws, prior cases, etc. It is suggested that the nature
I' ,.

'of the jud icte) dec is ion-rnak inq process is dependent in part on the
, ", ,~ . '"

defe.e 'df precision in the t..:;tatement of the precedent. Two types of

-, .!,

decisions are cons idered - comprorn ise s and unilateral dec is tons ,

While compromises are associated with Imprectse.lys tated precedents,

unilateral dec ls ionsere associated with prcc Ise ly stated preoe de nt s ,

The process of change inJegal reasoning is to be seen in the

.estatement of precedent in terms of greater precision.
". ~; :.. .

'the Kips iqi s of Kenya are a politically acephalous society. In

the absence of coercive sanctions' and precisely stated precedent in
" "~ , , " '

certain domains" of litigation~'efforts are made to achieve equitable.. '. . , ' ..
, '

compromises Inorder to maintain the p'eace.
'. • • ,',' '. )''!i,.,

This is achieved by

:..i, ,; ,- '.'~...". :~. ... ..

'-
"'.' .'.1

'. '. '.' '. . .::'.' .' :." ~. ,

, .' '.



C(lteg-orlzing the case by (1 number of alternative precedents until a

.sattsfactory cornpromt ic emerges.

Contact with the British radically affected the Kipsigis economic

system, as .expre s sed in a movement from a predominantly pastoral
•

economy to one based on mixed farming and pcriphere l as socta tion

, .with a network of national markets. Vlithin 30 years, Kipsigis
. .

economic. interests shifted from a focus on cattle to intense interests

. in land and ca sh; In the traditional economy land was communally

. owned for grazing, but it is now individ17011y,owned •. It was during

..."this .per iod that the Kipsigis developed a corpus of Ia nd law.

, Tht~.development wa s not achieved throuch 1egisla tion~y th.e
).f ;.

colonial authorities, but VIas generated out of the restatement o'f
-

certain principles indigenous to the customary Jaw. Customs govern-
z , (;.. . .

, ing.usufnictuary rights in land for secondary cultivation were restated

,tn. gr<::ater precision so that the end product was a series of precise
.. .:.:' ::.: .. . :-...- . . ~

.qual iftcat Ions determining individual land ownership. These

,resta terne nts were responses to meet the contingencies deriving from
'., . '. .

, land enclosure and drspute s arising out of conflicting claims of owner-
. :~. ". '.,~

'ship. }~uJes of }~nd inheritance v!ere _derived analagously from rules
. :".:i: .:, "

,ofca ttle Jnherttance and veete appropriately re s tated,
.... -

The .Brltts h.matntemcd ~',~'dualtt system of courrs , which
-~.'-,' :.~i .:.. " :;-

, "

-sanctioned the administration of customary law in the African courts.. . {~ .' .

It was t' 'n'p inter action 'oc"'",r",pn' ..•.1....,.., ;ndi'"'"enOI1c; ,-pmcrl" rinC>l"It-c and the:>. \,k't.:.\. .••. _ •.... _ L\lil_" . tlll:;;; J •. ~.-.~ ".- .•••• - _ ---"--.1 -:::;J_.- •........._ ..•._ "".•.•_
. . . . .

£.formally cons tituted and sanctioned courts that facilitated the
.-;. .. ; ... "'-.' .,.~: ".-' '."-

i.1ormuJ.atibn of these more precjse precedents, in lieu of Je9islntj,on.
. ". .,!:: ..:: ....

:;'~herelationship betwee-n court and traditional remedy agents has served

"



to mainta in the persistence and development of customary law •. The

court will not try a civil case without a prior hearing at the local level

andIn the major ity of case's there is concurrence in the decisions at

.both .levels.
,

. The growth of precisely stated precedent has led to a higher

.freque ncy of unilateral decision making in the judicial process. This

Is demonstrated in the study of three Kips iq is communities that

display markedly different economic structures. ' The first community

, is representative of the trad it icna l pastoral economy. The second, a
-.;-. ",':'.

reserve community, represents a mixed farming economy peripherally
•,asso'cia ted with the national economy, while the third community, a

.qovernment settlement scheme, is also a mixed farming community

t is more closely linked to the national economy _and the bureaucracy.
. . .~. }....•. :'. . .~. :.. .•.....~.;. - ',., ,';. .

The nature of legal reasoning in each community, given the' different
. ' I C' ,.

economic bases of disputes, are significantly different. This poses

,a model of a continuum through which the chirig!~s in KipsigIs legal

. reasoning are demonstrated •
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