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The thesis d:’scusses the process of change in legal reasoning.

% ’

'gal reasomng is undersmod as a process whereby the facts of a case

y

Te categorlzed by precedent m order to effect a settlement. - Precedent

S-understood as a range of phenomena. = ideology,, customs, standards
fbehavieur, laws, prior cases, etc. It'is suggested that- the nature

‘f the judima} demsmn—makmg process is: deoenaent in part on. the
egree df plec151on in the statement of the precedent. Two types of |
4eciswn¢ are con ed - cowpro*mses and umlateral dec¢isions.

ile compromises are. a;soczated with 1mprec1sely stated preceden s,
nilateral dec1smns are cssoma‘ud thh ptecisely stated precedents.
The prOLess of change in legal reasomna is to be seen in ‘the
V%staxement of pxeche‘tt in Lcms of gre er 'precimen.

The KlpSlgls of enya are a potltlcdly acepnelous society. | In

e absence of coercwe sanctlons’and prec1selv stated precedent in

cértain do.;.awns of htleatwon efforts are made to ac}ueve equitable

comprom1ses in orae; to malmam thc Deac Thls is achieved by

oy




C«Ontu""l with the ?rmc;h radically affected the Kipsigis economic

System, as,expressed ina n*ovem“ut Trom a prchmmanﬂy pqsLoral

2 - 1]
: ec:ono‘my {o one based >N mupd furmmg and pcnpberal as sociation

with-a netwom of natlonul mar/et \vltnm 30 ve 2ars, Kipsigis

economiciinteres.ts shifted from a focus on cattle to intensé interests

“in land and cash: In the traditional gconomy land was communally

owned for gra 'firg, but it is now md v1dually owned. - It was durmg

ﬂ"thJs penod that t‘le Kioq gis devemp@d a corpus o‘f_ land law.

x ‘I‘h{s_develcpmen’c was not acmevea through Ieglblatxon by the

‘r -

col nial author*tles but was gennrdted out of Lhe xc"*atement of

certain pr}nc‘:iples indigenous to-the customary‘law. Customs govern-

' iiig.ilSuerictuary rights in land for secondary cu‘tw:l tion were restated

& in graater prc‘,cxsxon so that the end proauct was a series of procue

-quahhcadons determining md1v1du:11 Lmd ownarshm. These

-restatements were respon es to meet tho cont1ngenc1es domvmg Irom

¢

3 lcmd onclo.)vre and dis putes arlsmo out of confh ting clams of owner-

,A‘I

'ship. ulec of lano inheritance were o’enved ana agously from rules

: o; Cc.itle mherltance and were appzopmately resta Led.

be B"itlSh main wed & "dual" ystem of ccurts, which

7]

canf*tloned the adminis Lratlon of custormry law in thc Mmran courts.

It was tre interaction obh‘rwn ne indigenous 1errea agents and th
3’~forma11,y constituted and Sdnr-nonod couns that facilitated the
o) 9 ) \\‘ v . ;

#formulation of these more preq;jse precedents, in lieu of legislation.

“The relationship between court and traditional xemccy agents has served



to maintain the persistence and development of customary law. - The
-COm'f will not try a civil case without a pricr hearing at the local level
' and in the majority of cases there is éoncurrence in the decisions at
‘,bo.th.}levels. _ R e T s T Rt
' 'l“.he ‘growth of precisely stated precedent has ied to a h‘igher

.frequency of unilateral decision making in the judicial process. ‘This
1s demonstrated in the study of three Kipsigis communities that
display markedly different economic strljctufes. The first coi"nmﬁnity
is representative of the traditional pastqz‘al economy. The second, a
reserve community, represeﬁts-'a mlxed :f.tc;s.rming ecconomy peripherally
\assé’c.iateci with the national econom&, while the third community, a
v.governmeh.t settlement scheme, is also a mked farming community
.‘qt is m_Qré glosely linked to thé r.lation'al‘ economy and the bureaucracy.
The nature c;f iegal reasoning in each é:%orﬁinur;isty;, given the S e
.économic bases of disputes, varé sigr'l‘i::ficéhtly different. - This poses

-a model of a continuuni through WI’HCh the c}‘mi’:iir'fg!;es in'Kipsigls legal

i

reasoning are demonstrated.
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