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ABSTRACT

The law and management of forests in Kenya »
D.M, Kamweti, Linacre College .
M.Sc. Forest law,1979 .

In part one, cnapter one introduces the problem of reduction of
vital forests and the consequential threat to wildlife conservation anc
environment, Law is only part of the solution but important nevertheless
especially vhere it gives more weight to the public interest in case of
corflicting needs. Chapter two analyses the current forest poiicy whica
again euwpnssizes that in managing forests for Lhe direcc ana inairect
benefits, greater common pood of all shall be given priority.

In part two, chapter three to six, analysis and interpretatiom of
legal provisions is made in the light of four major forestry practices:
Reservation of land for forestry; Protection of forests against destructive
agents; Utilization of forest resourcece; and the role of forest officers.

In part three, chapter seven criticizes and gives proposal fer refom
of legislation on forests, The Forest Act which ought to deal exhaustively
with forest issues is sketchy and applicaocle cnly to the statutorily
dedicated_forest areas, a mere 2,7 percent of the country. As if that is
not enough, the reserved forests are easily relinquished for other purpcses
incompaciole wich forestry. Most of the other statutes do not regard
forests as property and in other cases are silent on practices detrimental
to forest conservation. Extension of forest law to the whole of the ccuntry,
permanency ¢f vital forest areas, thrifty utilization of forest rescurces
and inclusicn of environmentally oriented provisions are sore of the remedies
suggested after examination of the relevant legislation.

Chapter eight concludes that the current forest legislation is
inadequate, legal interference with professional discretion is necessary,
there are means to cope up with extra work in case of legal coupliance
and certainty of law is essential for effective enforcement,
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CUAPTER  ONE

INTRODUCTION

The subject of this thesis fs "The law and managnment of forests
in Kenya." 1In the study, it is the statutory law that 1is examined as it
affects forests in the country and evaluation of the law as it ought to be
for better realization of forest banefits is mades The term "management' is
hereby used to mean all modern techniques of ha;dling forest resources zad
soil to produce maximum forest products in quantity end quality. The forest
products visualized are the indirect and direct benefitll and there 1is én
underlying committment that these benefits should be realized on sustained
basis and without unnecessary impairment of forest resources and the soil.
he ideal guiding principle in management of forest resources is that the
Eoresﬁféfrﬁbsacrequqplic trust to be handed over to the mext generations
it least undiminished in value if not lmproved.2 The term "“forescs' impiies

ireas of predominantely woody species regardless of ownership status and ic

11so includes lands Groups of trees or single trees especially for aesthetic

ralue fall under this term.

What is the basic problem with the forests in the country? There

as been net loss of forests through excessive use and destruction of forests

-
-t

o make room {or other purposes such as agriculture and urbanization.
onsequently, in the foreseable future there is a justifiable fear of a A
hreat to the very existence of forests and by implication to that of wild-
ife and natural plant species, with all the repercussions that it =might

ntail.
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A few facis about the country help to demonstrate the magnitude
of the problem the forests are facing. Th2 total area of the country is
4
582,646 square kilometres, and out of this, the statutorily dedicated

forezt arca 4s enly 2.7 per cert (17,000 zq.lm.).

Thes2 forests are
scattered as can be seen from figure one (sce page 3), On the whole, these
forests are found iﬁ the high potential agricultural iand, and hence great
pressure to convert the forest area into farms. The populatior of the
country is about 14 =million people with a record growil: of 3.3%. 2y the
year 2000, the population is expected to be 2841 million people. Approxi-
mately % of the country is either semiarid or arids and tﬁg country 1is ;
essentially agricultural with very little known mineral re#ourccs. The
economic and social needs of the people on the other hand havn changed.
The exponential increase in &emand on forest resources mainly as a result
of steep increase in population and a rise in living standard calls for a

reassessment Oof means to cope with the demand without unnecessarily pre-

judicing public interest in forests.

To avoid sacrificing present and future interests in forests the
concept that there is a minimum area for a viable biological system to
survive should be borne in mind when making decision to decrease the area
of any given unit of férest- The concept has practical application in the
country, for the fact that the forests are scattered makes them more
vulnerable to various destructive agents than the case would be if they were
large blocks. What may not appear to be a useful protection fqrest6 may
perform a valuable function as a back up to the actual forests playing
prétective role. The concept of one formation acting as a shield to another
has deeper significance in marginal land of the country. In the dry area,

the frontier vegetation protects the interior plants from the dry dessicating
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wind and ég;s prote~ts the biological system from desert encroachment.7
-There ls evidence that desertification is mainly a result of occupation and
use of this marginal land by paople.8 Even uﬁere desertification is not
entirely the result of m;n’; activities, the phenomenon is essentially of
frontier vegetation first succumbing to the dry conditions and the main
body being subseguently affecteds If this concept of vulnerability of
biological system when they are reduced below a certain level i{s borne in
mind, decisions to deplete some portions of forests of no apparent protactive
role would not have been taken so lightly. Destruction of some forests
could lead to some unfavourable side effects such as pockets of desert,

»
a common feature in the country.

The other spillove£ effects of destruction of forests is the
environmental deterioration. There are many environmental issues but they
all revo};e around water and air pollution; land impairment and destrueiion
of vegeéétion; Forests are inextricably interwoven with all these major
1ssueé'and it 1s unimaginable to come to grip with environmental problems
without serioﬁs thought to forest conservation. 1In deed, forests, soil and
water form an indivisible whole.9 Indiscriminate depl @ 4.tlon of forests is
bound to have adverse effect on soil and water, so vital for the quality of
environments Change of tropical forests is of such concern that it is une
of the items traced in Global Environment Monitoring System (GEMS) in
Nairobi by the United Nations Environment Progrnmme.lo The burning of
forests pollutes air bi smoke but the worst effect {s water pollution. When
forests are burned or destroyed in any other way, suspended matter in
running water which is otherwise trapped by vegetation finds its way into
fresh and sea water, making it unfit for a variety of uses. In steep
erodible areas, it is Inconceivable to have any meaningful soil conservetion

programme without the aid of forests. Loss of fertile soil is the worst
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form of damage to land productivity,

Land degradation especially when it is irreversible 1is very
serious in a country like Kenya where approximately 90 per cent of the
population lives in rural area. The role of forests in protecting rural
environment fits in very well with the.overall Government policy of giving
rural areas priority in development. Indeed the importance of forests la
protecting rural environment also indirectly benefits the small urban
population by provision of relatively unpolluted water.
i ]

Recently the environmental issues have assumed much greater
importance because they concern the longterm quality of life. So important
is the issue of protecting, maintaining and improving environment that
the Natiogal Environmental Policy Act of 1969 in the United States ctipulotes
among ogéZr issues that all policies, regulations and public laws of the
country must as much as possible be interpreted and administered in
accor&ance with the Act.ll In fact a recent judicial ruling in the United
States has gone further by compelling the UeSs Government agencies to
pPrepare environment impact assessments also for activities and pro jects
to be undertaken by them in other countr:les.l2 Keaya does not yet have an
environmental laws This i{s the progenitor of all the environnental laws-.in
the United States and other countrifes and its implicaticn 1is that progratmes
which fail to consider ecological deteriation can be challeged on environ-
mental grounds. It is therefore not far fetched to review forest leglsla-
tion taking into account the environmental protection in the country. After
211, 1t 15 a t#cit assumption that the proper.end of human activity is
survival.13 A law that does not cater for environmental protection is not

idequate for this end.
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'Eﬁo may legitimately ask what is the role of law in forest
management? Among the various means used to achieve effective forest manage~
ment, forest laws role cannot be underestimated. In the first place, Kenya
i3 fortunate that there was & forest law which Scacutorily zeserved lauu for
forestry purposes and gave some orotection. In retrospect, without such a
law, it would be difficult to visualize the country with anything like
forests bearing in mind the desire people have for using land for agricul-
tural purposes. To be comélncent with these laws however, would be to assume
that there has n;t been significant change of people's needs to warrant
a modernization of law. As yesterday's laws were written for yesterday,
there is a constant need for reassessment of forest laws in the light o}
ﬁresent and foreseable future circumstances.

*

e wnThe law. in this case which governs the relationship between man
and forest resources is very much influenced by the needs of man. The
assumption that these needs are about the same in different countries led
to the importation into Kenya of extracts from Indian forest law, Cap. 7,
1878. The neads of the people are different and the Qmphusis in prierits
of the role the forest should play were different from those of India and
have indeed changed considerably since the time of reception of the forest

law, like many other colonial laws which were inappropriately imported by

hard-pressed colonial administrators.

The forest law envisaged is certainly not meant to be a substitute
to any sound forest management tools such as financial incentive, education,
propaganda or any other form of motivation for the welfare of forests. It
Ls recognised that the legislation is only part of the solution and that it
st be accompanied by public education, incentives and disincentives (taxes

ind tax relief, grants, subsidies and loan on soft terms), investment in
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resources that can be substituted for forest products such as geothermal
and solar energy and hence minimize pPressure on the scarce forest resources.
The law 1s meant to be a complement and to be applied especially where
Zrreversible biological damage might occur if the issue is to be left to
education propagandq and financial incentive, the methods which, however

sensible, might take longer to achieve the same relulﬁ.14

What is envisaged is more positive law with alternatives n fa=
example dry areas where people cut the only surviving trees for shelter,
energy and forage. Under these circumstarces the culprits know the'usg-
fulness of trees but the maxim "necessity knows no law' could not be more
valid than in such cases. A law which permits ForestLDepa;tment to
systematically close some areas from grazing and planting of fast growing
hardy species rather than merely prohibiting use of the only available tree
is likely to be more effective under the circumstances. This {5 haw=sn 4
mind during the current study. 1In other cases extension of the forest laws,
especially where land owners might destroy protection forests, yould be
morally justified. Land ownership involves some social obligations anyvay
and the minority have no legitimate reason for undertaking activities whose
consequential damage cannot be undone. Ecological balances associated with
forests take hundreds of years to restore and where such balance has sone
practical significance, its destruction is tantamount +o robbing the naticx
of its invaluable heritage. It is only fair that rights in property should
be subordinate to public interest where exercise of such rights 1f unchecked
would prejudice the public benefits bestowed by the forests.

In this study, no effort has been made to evaluate social costs and
benefits of forests in the country. Such examination would be a seperate

topic in its own right and would roughly indicate whether forests should be
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continued’i; be managed in the present forest arzas or the land should be
used for other purposes. It is a fact that there are inherent problems
in estimating market values after for example, thirty years, the period most
of the trees take to be harvested in the couatiye. Any analvsis of such
future costs and benefits is more guesswork. The exercile.is further
complicated by potential inaccuracies in evaluating indirect benefits such
as environmental protection. Indeed prediction of some uncentrollable
factors such 2s weather, fire and other destructive agents for such long=term
projects makes the exercise more of academic interest than practical use=-
fulnesse ) ; '

In view of the fact that the stactutorily deaicatéd forest areus is
too small in relation to the'size of the country,ls there is a case for
maintaining the areas managed as forests. Otker areas in the country which

are evidently not suited for any other purposes should be used for water and

soll conservation, where the climate is suitable,

Uﬁregulated forest conservation will lead to highly degraded
environment and any argument to future generation that forests were depleted
simply because they coﬁld not meet the standard of intermal rate of returnm,
will be absurd. The impression the writer got during a tour of German
_forests is that internal rate of return of Eores:s_is not a criterion in
forest management, and, yet Germany is reputed as having very sound econom'y.16
Security factors, like when availability of wood would be threatened by war
or embargo by neighbouring countriesl7'nnd genetic preservation, some of
which may in future be very important though of no apparent use now, are

all factors which underscore the necessity of wise forest conservation,

independent of the traditional economic gauge.
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~It 1s for these reasons that in examination of Fforest policy,
in the next chapter, only the forest benefits are emphasized and the

opportunity costs are left out of acccunt.
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= FOOTNOTES

1. Direct benefits are the actual wood which {s used for various
economic purposes such as energy, constructlion and household items.
Indirect benefits come in as provision of clean water, retention
of soil institu, recreation and wildlife use of forests.

2. The idea is borrowed from Francois, T. (December 1550). Foresc
policy, law and administration, p.33. .

3. Between 1963 and 1977 there has beer a net loss of 50,442.5
hectares of gazetted forests. This {. an average of 3,362.8
hectares per year.

4, Kenya Statistical Abstract (1977): p.5.

5. Lind, E.M. and Morrison, MsEsSe (1974). East Afriean Vegetation,
pP+59. Also see figure 1. Semiarid and arid here means area with
less than 500 m m. of mean annual rainfall,

6. Protective forest is one used for water and soll conservation. Wind-
breaks also comes under this ambit.

7. In global terms, toc reclaim land which has been lost for 20 vears,
it would cost one billion dollars (§ 1000m.), (Tolba, M. Director
(UNEP)). The Times, 30th October, 1978.

—8e-. —« Ynizcd Naticns Conference on desertification in Nairobi, 1977.
9. Frangois, T. (December 1950). op.~it. n.12,
10. The Times, 3rd October, 1978.
11. Title 1, Section 102,
12. Sand, PoHe (July, 1976). Environmental legislation and
3 technical assistance. p.ll.
13, Hart, HeLeAe (Feb. 1961). The concept of law. p.187.
14, Education for example is effestive in capturing young peoplets

imazination. It takes long for them to have a say in conservation,
Financial incentive also are slow beczuze pecple liave Lo wail luug
before harvesting trees.

1s. Percentage of forest land to total land in some countriest
Cameroon 63.1%. Liberia 43.7%, Tanzania 13.9%, Nigeria 10.0%,
Ghana 9.3%, Adeyoju S.K. (1976). Gabon 74.7%, Ivory Coast 37.2%,
Angola 34.67%, Sweden 55.0%, West Germany 29.0%, Spain 30.6%;
Finland 69.0%, compare Kenya 2.7%.



16.

17.

11

In fact, the German Federal Forest Act stresses that foreets ave
to Le maintainea for environmental values besidesecoromic use.
FeAeOs, June 1976, Fd Acric loniel, 25(1), ».60

At the mémnnt, thr border batween Kenva and Tanzania 1s closed
and the conseauances would not be difficult to imacine 1if
Kenya relied on Tarnzania for wosd requirement.
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CHAPTER TWO
FOREST POLICY
INTRODUCTCORY
1. Before embarking on forest legislation, it is appropriate to

examine the forest policy in the country because management decisions are
supposed to be based on such policy. Government has various policies on
different issues in the country, but in the case of forest policy as noted
by Worrell, the term "forest policy" connotes a settled course of action
with regard to the use of forest resources which has been adopted and .
followed by a society.l In this study, it is the official government vicw=
ﬁointz on forests which is borne in mind. The official stand is in forum of

»

principles which govern action directed towards desired ends.

(2) ﬂﬁntil'1957, Kenya did not have any formulated forest opnlirr ~nd
forest ﬁ;nagement practices were based on recommendations by various experts
who vigited the country3 and in other cases the chosen course of action was
in accordance ﬁith forestry practice in other parts of the world.4 The idea
 of having an official forest policy seems to have originated during the

6th Commonwealth Forestry Conference in Ottawa, 1952.5 Under the chairman-
ship of Mr. Waterer, then, the Chief Conservator of Forests Kenya, the
committee on forest policy submitted a recommendation which led t5 a final
resolution that each country should publisk a statement of forest policy
urgently and that the statement should be implemented by the governments
concerned. Hence Kenya implemented the resolution in 1957 and the policy

was restated in 1968 by the Independent Klnya,6

(3) The officially declared forest policy states that for the greater
common good of all, foresta‘in the country should be managed in accordance

with ten critical principles. These principles aret Reservation of land for
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forest purposes; Protection of forest estates; Promotion of wood using
industry; Provision of adequate finance; Employment relief; Advise to
county council and private forests; Public amenity; Rekeafch and education
fecilities. These are the stereotype principles which many countrise wew *o
follow in management of forest resourcﬁs. As these principles are directed
towards provision of optimum forest benefits in perpetuity, there is not
much dispute about the statements. It is however noteworthy that the
official vie; on private forests is purely edvisery. Rather than wullie
itself to officially reserved forest land, the forest policy should un=-
mistakably address itself to private land,7 instead of being content wi?h
the advisory role. To make ground for necessary legislation and other
legitimate forms of government intervention on some rights ~f land ownership,
two principles should be e#tended to private land. A land owner may use
—his lant as he wills, provided he does not destroy or damage it. Secondly
any individual should manage his lond In such & way that he does not aaversely
affect his neighbours or indeed anyone els: with some interest on the lind
in question. Here lies the key to proper utilization of forests on private

land, hitherto the victim of various abuses - as far as forests are

8
concerned.

(4) The other principle; do not lend themselves to criticism because
they are merely 1deal propositions in order to achieve certain goals. Some
of these principles are means to other more ultimate objectives. In this
respect provision of funds and research coupled with education are clearly
means to the ultimate goal of maximum forest products. Whether the more
ultimate objectives will be attained depends on degree of implemention and

rational ranking of priorities especially where objectives such as amenity
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snd Industry promotion are ﬁutually exclusive.9 Legislation is one of the
main tools of implementing forest policy and it is ;he theme of this study.
In passing, the anomaly of the main current forest legislation is evident
vhken it is remcmhered that it predstea the formuleted forest nclicy 224 hencs,

it is not framed to meet the current aspiration of the forest policy.1u

The basic reason of articulating forest policy and giving it effect
with appropriate forest legislation, coupled with all administrative preogra——e
of conservation, establishing and maintaining forests, is simply because
forests are believed to havu some social benefits. These .5c1.1 benefits are
essentially the overall objectives of the forest policy and:any telev;nt'
législation. The various benefits both of economic and indirsct value are

briefly analysed under forest bolicy, for they will have to be borne in mind

throughout the subsequent chapters.

2. MAJOR FORFST BENEFITS

The forest benefits can conveniently be divided into direct and
indirect benefits. The direct benefits represent the various forest products
‘_uhich are used to satisfy immediate economic needs. The indirect benefits
on the other hand, cannot be evaluated in terms of economics easily. The
benefits are longterm by nature, and mainly benefit the public rather than
1ndividua1s.11 In this study, protective forest is emphasized. <TLhesc are
the forests whose primary function is wacer ard soil conservation and in some

cases such forests have salutary effects on local climate.

DIRECT. BENEFITS

(1) Energyt
In the absence of coal and oil in Kenya, the country has heavily
xelied on wood for energy raéuircmnn:s and the role of forests is bound to

{ncrease significantly as world inflation continues to bite. Firewood is used
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directly for cooking and industrial Eaating. The current estimated con-
sumption 1is /26 million metric tons per year.13 while the recordad consvmption

is approximately 24,000 metric tons from the fﬁrest area.

Charcoal is also widely used and the fact that charcoal at times
can sell four times its official price in the black markctla indicates the
importance of the commodity. Indeed,/::e hierarchy of basic human needs,
wood for fuel comes next to food.15 Charcoal produced officially 1s 15,640
metric tons while estimated consumption is 310,000 metriec tons.16 Approxi-
mately 294,360 tonnes comes from outside the gazetted forests and usqllly no

replacement of trees thus consumed, :

One unf#rtunate feature of wood fuel utilization 1is that t#ere is
great waste which 1is at times conservatively put as high as 9072.17 With more
efficient/gtili:ation methods, forests can be expected to play even greacer
role as ﬁ;re people switch to wood as a source of cnergye. In fact as noted
by Euqréy Symposium, held ;n Nairobi, for Kenya, a country without fossil
based fuel and on the other hand overly concerned with balance of payment,

- the energy policy, now underway will have to settle on renewable resources
mainly from forests. Scarcity of wood will be tantamount to energy erisis

for particularly rural people (90% of population) in the foreseable futuce.

(2) ~  construction and Joinery woods
Kenya does not import wood for all comstruction and joinery work.

. The wood 1s produced locally from the fo:ests.lg Besides the wood obtained
from indigenous forests, there has been a crash planting programme of mainly
exotic soft wood to meet wood raquirement.zo A hectare of exotic soft wood
on the average can attain a mean annual increment of 15m3. The present total

plantations therefore when put on sustsfned 7Leld level could have a potencial
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of 1 million cubic metr;s, giving allowance for delayed planting and some
{ncidental losses from fires, windfalls and pests. Annual increment from
indigenous forests now 1s conservatively estimated to be 150,000 cubic metre%%
The gazetted forests therefore have 2 potertial avallability of 1,15 millior
cubic metres annual}y. The volume available annually however would not be
enough to meet even the estimated firewood consumption of 1.30 million cubie

metres per ycar if the families and {ndustries relying on firewood tried to

get all the material from the gazetted forests.

(3) Plywoods
Currently, there are three plywcod mills and their output almost
meets the country's need. The plywood production goes to blockboard and

tea chést manufacture. See t&ble 2.

iy, s i e s T -t

{4} Puip and Paper woods
| fhc‘mill can now take plantations at a rotation of 15 years and

consequently more wood can be obtained from a unit area as the harvesting

{s done before annual increments begin to decrease.

(5) Posts and Poless

Posts are still the main material for fences. Poles are used for

power and posts transmission, as well as in other construction industry.

(6) Christmas trees?

v 4 . The demand is not very big. It is however an {mportant market
as it can be satisfied with either branches of trees or young trees Rrown
within a short period. This is in contrast with a number of other forest

products that take a long time to produce.

.




(7) .'Tgssential 011;3

Cedar wood (Juniperus procera) is curte;tly the most popular species
for production of cedar wood ¢il., The oil is extracted by use of steam on
wocd and subsequent condensation. Beckley lists other specics which eonld
be used for oil production.22 The importance of these essential oils lies
mainly in the fact.that these oils have distinctive épalitieu, not easily

duplicated cn commercial scale.

{8) Medicinal product;;

A number of species have been known and used by herbalists for
medicinal purposes with some successe Even the pharmaceuiicai deplrtmn;t
"4n the country does recog;ize the importance of such Planc; of medlicinal
interest. According to Professors C.Ke. Moitai and S..Talaia, University of
Nairobi; (personal communication), a number of plants are known to contain
- substantial ingredients of medicine and further investigation could poeaibly

lead to comaercial utilization of such plants for medicinal purposes.

In his treatise on poisonous properties of some plants,
Professor C.K. Muitai describes a number of plants which are widely used
for arrow poisons (see table 3). Since the difference between poison and
medicine is not clear cut, the plants with poisonous properties could very
well be of useful pharmacological properties, Mos® of *he plants known *o

contain ecsential oils are also of some medicinal interest.

The fact that some plants such as creepers and climber323 often
found in natural forest biomas have high potential for medicine further
makes a strong case for preserving substantial indigenous forests. At least
this 1s also a wish of experts in pharmacy who also concede that chemical
substances of plant origin could in some cases be superior to synthesized

madicine.
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TABLE 13 FOREST PRODUCTION

W—

jcts 1973 1974 1975 | 1976 i 1577

coal () 163,000 | 139,000 | 12,000 ; 115,000 ! 57,643
s00d () | 42,000 73,000 84,000 | 64,000 32,420

1 wood (m°) ! 269,728 | 204,44 ! 150.679 { 408,682 ! /.‘)':‘-g::'—'m
od () - ho,s72.905 | 11,005.99 | 11,870,580 { 14,486,052

r produced . 3 .
i E - 13,000 | 34,000 43,000 | 50,000
rboard (tonnes) | = - 196.83 | 3,171.98 | 2,894.60

r & Telegraph

TN 13,414 | 12,000 | 35,352 221,000 | 61926 (Ru)
rove poles (uniz)| 129,000 | 109,000 3,000 ac 4 -

e posts (m°) —! 605,000 | 183,000 | 21,000 | 78,000 | 117,143 AR
r oil (Kg) . 22,528 12,056 9,042 27,916 | 231.828

Source: Fileld research and Central Bureau of Statistics.



19

TABLE 2: STOCK OF wCOD IN FOREST AREAS

1973 1974 1975

1976 1977 1978

PLANTATIONS (HA)

128,000| 134,900 142,500

149,400 | 156,400 | 162,717

AREA (HA) | MERCHANTABLE | ANNUAL INCREMENT
VOLIME (M°) (M)
Indigenous forests 47,754,000 150,000

1,300,000




TABLE 3

[ OF PLANT

ycanthera sp.

insonia digitata
nium volkensii
stolochia petersiana
oparia tormentosa
ssia occiden:alis.
:al;ptus globulus

phorbia spe.

teorhiza palmata

ytenus buchananii
ntha sp.

modora m}fiética

mordica pterocarpa

rsine africana
rium oleander
unus africana

nwolfia rosea

raphanihus SPe
rychnos sp.
phrosia vogell
ginea sanquinea

rhugia ugadensis

Source?

MEDICINAL PROPERTY

Professors C.K. Moitai and S. Talala;

Cardlac glycosides

local medicine

Cyanog:aic glycosides

Snake: bit2 antidote

Iocahly-used to treat fever synlrome
Purgattive drugs

Volatile oil of medicinal value1
Milky latex capable of causing
inflammation of mucous membrane of
eye, lips and stomach

Medicinal plant

Anti cancer drug

Volatile oil

Volatile oil

Masaf medicinal herbs. Can induce

vomiting

locally used to get rid of tapeworms
(Oleandrin) potent heart poison
H@dicinal value

(reserpine) an alkoloid used as
tranquilizer in mental patient

Cortisone druge
(Strychmine) rodentcide
Fish poison ;
Toxle cardiac glycoside

Uleﬂ in common remedy.

-

The Arrow Polsons by Maitai C.K.
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3. ~INDIRECT REVEPITS
- G ——

(1) Climates

Forests have a moderating effects on climate mainlv because of
the effect they have on temperature and wind. Forests by phrsically Intar-
cepting sun enerey have a blacket effect on the air belorr the canonv.,
It is an obenrved fact that there are less extremes of temperature in

forest areas than in the open. In fact, the function of trees for shace

purposes has long been known to mankind.

(2) Winds:
Y ] ¢ .
Vhen wind is unchecked, it can have two major consecuences;' it

can dessicate land or physically damase the property as it has kinetic
energys Trces planted as wind breaks or in any other form tend to check

the velocity of wind. Evapotransoiration is accelerated by net radiation,

air 1nfc1r;h1ation, (7ind), and humidity. Checking the wind valecfss 2=

=
turn reducns cvapotranspiration"s thus leavine more moisture for plants,

all other factors remaining equal. It is on this srinciple of checkinn
winds that windbreaks are effective defense against desertification and

general da~ages caused by winds.2

(3) Rainfall:

The oronosition that foreste mavr inereracs rainfall 2z Li-11--

\a

controversial. The argurent arsainst this nroposition ~enerall: noints out
that forestc are vhere they are because like any other vesetation natter,
they are there b ecause of rain arc-not wvice versa. Suffice it to say that
tﬁerﬂ is no cunclusive scientific nvidence that forests incrcase rainfaill
locally (Dr. Reynolds, personal communication), but there 1is strong reason
to believe that there is a regional or continent-wide effect at which seale

experiment 1s not possible. It is noteworthy however that, while the writer
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is not aware of any proposition that forest dec-vase rainfall, there are
well argued claims that forests seem to increase rainfall under some

conditions.

(4) Water Conservations

Forests are efficient mechaniem of colvlection, infiltration and
orderly discharge of water. The key rols of forests here is storage capacity
and hence while rain falls periodically the Iiow pattern on streams and
npr{ngs is rel#tively iegular. Even though in absolute terms forests
decrease the amount of uater,za this disadvantage is usually offset by
need to have regular flow. Various users of water need constant suppl;

because when it comes in floods 21l at once, most goes straight into the

sea, salt lakes or underground deposits.

e o o | e . S Bt

Forests increase infiltration of water because roots break up
impermeable ground, and thé decayed roots also create channels for water.
Generally, the top soil resulting from decomposition of litter has also

more water holding capacity.

The quality of water is also indisputably improved by the presence
of forests. Forests trap the suspended cediment, leaving relatively pure

water for various uses.

When temperature is high, forests tend to moderate the temperature of
water and-this 1is important to fish mithtionzg'aé well as reducing any

30
toxicity which might be accelerated by increase of temperature.
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Water is a scarce commodity im Kenya and quite often the limiting

setor in industrial siting and other projects such as {rrigation.

~casional water rationing in towns 1s common knowledsee The importance of

srcets in conscrvation of this vital rescurce can hardly be overemnhasai=ad.

t is for this water conservation role that some forests are cherished ind

eferred to as water catchment in this studye.

5) Soil Conservationi
Soil erosion is primarily caused by moving water and to a lesser

sxtend by wind., Forests by breaking the velocity of wind minimize wind

-

. 32
erdosion. Forests physically minimize soil erosion by reducing the

nd hence, the eroding capacity. According to the laws

[

of hydrauliecs, there is correlation betw

velocity of water, &
een velocity and the amount of work

JEQFGQ_SEﬁJQQ,in the erosion process.33 The veloecity of water is governed

by slope, nature of surface and the volume of water, In 27 Bavil. wscay

considering slope and volume of water as constant, the surface of the

ground depends on whether there are obstacles such as forests or not.

Forests by creating obstacles to moving water considerably reduce erosicn.

Because of extensive root network, forests also hold soil together

in place. In fact for other engineering ﬁrojects such as terraces and

contours, they must be accompanied by vegetation cover for stavilitye

4
Why keep the coil in the place of formation? When top 50113 is

. moved, plant nutrients are washed away” and produntivity of an area, even

th_ ough with enough moisture 1is considerably diminished. 35 then parent

rock 1s unloaded of its top soil, damage may be irreversible.

i
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The other relevant fgcc is damage the sediment does to lakes and
riverse Siltaticn is a frequent consequence of soil erosion. As noted
by Pa:ha?,36 forests are by far the cheapest tool in the hands of soil
eoncervatiordsta of preventing sed?mentation In slozage dums, water

reservoir, river channels and any water works. Besides such forests could
provide some necessities of rural people. It has been estimated that Lake
Baringo will silt up in a not distant future unless drastic steps are taken
to conserve soil, currently finding its way in:o the lake. The lake depth
§as been reducea from io'metrei to 337 metres now and it is this rate of
silting that is of concerne. Fisher1e§ and the use of this fresh water in
an otherwise fairly dry area will be in jeopardy. Sand rivers are b
'features in Kenya, all mainly due to daforestation on eritical steep hill-
side;.as Water pollution'caé ba-sttribuced mainly to soil erosione
(63 Recreation and Wildlifes

| Forests provide amenity which is increasingly needed by modern

socieity. In accordance with the forest policy, areas of unique scenic

value and flora and fauna have been i{dentified for use by campers and

picnickerse

The amenity provided by forests is undoubtedly enhanced by the
wildlife.éo Since the forests form the habitat for these animals, any
benefits derived from the wildlife could be attributed to the forestse.
Pourism is an important revenue earner and tourists come to the country not
; mefely‘bccause of beautiful beaches, comfortable hotell and good climate ;
but mainly to see the wild animals, so rare elsewhere. In fact Kenya leads
all the Black Africa countries in tourism. In 1977 the number of recorded
tourists was 344,400 and there has been a general increase over the last fei

- gt

years:”qfhe revenue earned by tou&iéifzuring 1977 was £50 million.
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€1 Keaya ;oﬁnd {5 approximately 1.33 Brit?sh pol.mci).‘..l The revenue comes
in form of foreign currency and its importance can hardly be emphasized in a
sountry facing problem of balance of payment due to heavy imports. Forests
have = contribution to other economic benefits of wild animals as consequent

on hunting, sale of trophy, and meat production. Recreation and wildlife

4s a legitimate multiple use of forest areas.

(7) Grazing:

Grazing is essentially an agricultural activity bu? forests have
played an important role for communities without adequate grazing ground.
Forcsts have been particularly valuable during dry seasons when caérying
ecapacity would otherwise damage land in especially dry areas likc Samburu

districte. - yi

— e —— e

(s) Employment

" In eVery country employment is an major social issue. Kenya is
not an excep:ion. According to Labour Offfce Official, J.W. Omedi, approxi-
mately 2 million pedple are actually looking for jobs. (personal communi~
cation). The situation 1is aggravated by the fact that another large nuaber
of people are under~employed though they are mnot classified as unemployed.
Forests play a crucial role in alleviating the truly explosive social problem
for a total of 15,901 people are on wage employment in the putlic secter
indusﬁry.éz Forestry is the second largest public sector employer as far
as industries are r.:onf:.e'l:xwd."3

At least another 10,000 people find employment on wood based

{ndustriesz. Considering the number of dependents on the forest employees,
forestry is an essential industry from the employment point of view.hk y { ]

is common in the country to justify industrial projects on the grounds cf



unemployment relief., If there is such industry to be maintained by
Government from the employment point of view, its forestry whose employment
benefits mainly fall on the needy rural reople. Some towias suci as

Elburgon and Webuye owe their existence to wood industries.

-

[ MINOR BENFFITS

The Foregoing are the major benefits of forests in the country but
‘by no means exhaustive. For especially the local community, forest products

such as fruits, fibre, gr;ss, gum, leaves, litter, moss, séedlings)}esin,
?ubber, honey and wax are fairly important for domest;c purposes. For
people withsimple needs, some of these mfnor benefits are more important than
for example, sawlogs and they certainly see the role of forests from point
of view of these minor benefits rather than other purposes such as soil
conservation., For these major and minor benefits to be obtained on susrained

yileld basis, land for forestry purposes should legally be set aside. Tiis

is described in the next chapter.
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2 FOOTNOTES
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L. Worrel, A.C. (1970), Principlies of forest policy. p.215.
2 o Policy is viewpoint among aiternatives. If there is only one cnoice,

there is no policy issue. Clawson, M. (1977). p.42.

3. . logle, J.P.W. & dyscn, W.C. (1962), Terestzy im Heajae pele
e Most of the earlier colonial forest officers had worked elsewhere

in British colonies.

Se 25¢th session resolution on statement of policy. 6th Commawe.
; Fors Confj; 1952, Ottawae.

Go A foiest policy for Kenya, Sessional paper no. 1 or LY08. YPe

e Private land, embraces land under control of individual and county
muncil .

8. Michigan Environment Protection Act, 1970 authorizes any person to

bring suit against anyone damaging environment.

9 Use of forests for recreation and amenity is incompatable with
{ntensive industrial use.

10. The Forest Act, Cap. 385 first enacted in 1911.
11. ;ﬁdividual here includes corporations.
7
12. ‘Mainly, sources of enerzy in Kenva are 3 Fuelwood, charcoal, sawdust,

/ agricultural waste such as cow dung and stubble, gas, oil, elect.ri-
city, solar, wind and hydro. Geothermal and nuclear energy are yet
to be.developed.

13. Source: writer's field research. An average rural household
consumes 375Kg of fuelwood per month. L

l4. Charcoal was selling at 125/= in Nairobi. Daily Nation, 25/4/1978.

15. Somecne especially in warm areas will obviously opt for firewood
to cook food rather than clothes and shelter.

16, = Ndegwa, C.M. (1977), Kenya Forest resources and forest produce
marketinge pebe

17. French, D. (June 1978), African Report p.1l.

18, Sunday Nation 10/12/78 = Towards an Energy Policy for Kenva. pe5.

19. See table 2 on wood production.

20. See table 3.

21. FeAeOo, (27 July 1971), Kenya Forest Plantations project. Sawles

and pulpwood availability and marketing prospectss Pele
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Beckley, V.A. (1931), Essential oils. The species aret M eromeria
microphylla, Mentha sylvetries, Ocimum canum, Eucalyptus species,
especiallv E. globulus.

Aristolochia petersiana and Excoecoria madacascariensis have some
poisoncus proparty. Maital, C.K., The arrow poison. pelbe

For example body gets rid of plant chemical substances fairly rapidly
and they are not persistent chemicals like DeDeTe and the heavy
metals, all of which could be wvulnerable on accumulaticn.

Mark, A.F.(1975), Man and the environment.

In tropics conditions may be conducive-for all the preclpitation
to be evaporated. |

The U.S. Government spent substantfal amount of money on shelter=-
belts across the country during time of depression. Potter, B.G.
(Jan. 1976), The Dirty thirties shelterbelt project.

Nicholson, J.W. (1930). The influence of forests on climate and
water supply in Kenya, p.ll = 4, claims occult precipitation is
fncreased by 25% and monsoon rains 1s increased by a maximum of

3%, His claims cannot be dismissed easily as thev were endorsed by
Mr. Walter, then Director of East Africa Meteorological services.
Mr. Walter had similar observation when comparing rainfall in
forested and defowrested areas in Mauritius.

A positive role of forests on rainfall is also confirmed bv
Hursh, C.R. (1952), Forest managenent in relation to climate ard

soil resourcess

Deforestation, overgrazing and subsequent soil erosion deprives
ground of the stored moisture and the suns energy, instead of
evaporating moistuve to form cloupds, the ultimate rain, does the
work of heating ground and air alone. In regional terms this could
reduce rainfall, Stewart, PeJs (1976), Erosion in the weather
machine.

In some cases, forests have low albedo than the light coloured
deforested areas. Low albedo seems to be associated with more rain-
fall than the case with high albedo. Increase in albedo reduces
rainfall. Charney, J. et al (1977), A comparative studv of the
effects of albedo change on drought in semi~arid regions.

Dr. Leyton, L. (1978), Lecture on water catchment.

Trout fish for example don't like warm water and pockets of such
warm water restricts migration. .

Hith higher temperature, toxic substances tend to be more toxie
and oxygen using decomposition takes place in water. Solubility of

. oxygen decreases somehow with increase in temperature. Reduction

of oxygen in water does qualify as pollution.
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32.
33.
34.
35.

36.

37.

39.

41,

42.
43,

ST

“The ultimate develooment of Turkana and other semiarid parts of

Kenya will indisputably depend on harnessing of the available water.
Constant supply of the ecritical rivers will depend on wise water=-
catchment forests management.

In bare grounds especially with loose scilz or sand, dust Io votlen

is a common feature especially in dry season.

Beckley, V.A. (1935). Points that work done X v2; carrying
capacity X vo; and size of particle of vO. p.8.

It takes 250 years to 1000 years to produce a single inch of soil
by normal process of rock weathering. Beckley, V.A. op. cit. p.16.

Pathak, S. (April 1974), Rele of forests iz soil Couservacion witn
special rererence to Ramanga watershed.

The bare unproductive parts of Baringo District often visible
especially from the air is due to unchecked soil erosion. In some
cases, deserts are consequences of soil erosion. v

Mukolwe, Mo (1979) (personal communication, P:ovinéial Director
of Agriculture. '

Two thirds of the country is dry and sand rivers are the main
feature. When floods come water overflows spoiling adjacent land.
People can only get water by digging away sand.

Sedimentation also settles in vrivers covering aquantic life with
consequential decomposition, all making water unfit for consumption
and other uses needing unpolluted water.

Besides amenity, wild life assist in seed propagation especially
for seeds that have to pass intestinal tract to zerminate.
Sackey, V.A. (1976). The relation between forestry and wildlife.

Chesire, R.K. (February, 1979). Kenya tourisim top in Black
Africa. The standard 2nd February, 1979.

Kenya Statistical Abstract 1977. p.269.

Agriculture has 20,548 people on wage employment., Statistical
Abstract. op. cit. p.269.

On the whole many more people find employment on wood based
industry. Approximately 150,000 people cet employment from
forestry activities. Muslim, A.F. (1975). The law and the

environment in Kenya. pe&4é4.
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P " CHAPTER 'THREE

RESERVATION OF 1AND FOR FOREST2Y PI"RPOSFISI

1.(a) Statutory reservation of land for forescry purposes is indisputably
the first lcgical step for any meaningful forest management in any couLLzve.
Forestry practice in Kenya is so tied up with the land teanure that it is
appropriate to menﬁion the status of land in which forest areas are situated
today., In 1896, when the British Administration had penetrated the
interior of the country, by then known as East African Prctectorate, theay
extended the Indian Land Acquisition Act, 1894, to acquire compulsorily
land for railway, Govi.rnment building and other public purposes. There was
@ need to attract settlers to make the railway project viable. Th; law
officers adjusted laws in favour of the Administrators wishes and this led
to enactment of the Crown.Land Ordinance,2 1902 which essentially claimed

all land, except the coastal strip, to be erown land whether occupied by

————— s —— T i

the Africans or note.

(b) The Coastal strip was leased from the Sultan of Zanzibar sub ject to
the rights of occupiers. To overcome the problem of land ownership in the
Protectorate under the dominion of the Sultan, the Land Titles Ordinance

was enacted in 1908. The ordinance made provisions for the adjudication of

rights by a quasi-Judicial court presided by the Recorder of Titles. Where

- - ’ * -
tegued with a cevtiflcate

(R}

claims of interest suceeded, the claimants wer
of title, either for freehold, mortgage, or a leasahold. All land that was
not sucessfully claimed became crown land. For a claim to succeed it was
usual to prove interest in immovable property. It is significant that
tr;es, except coconut trees, are exgenmpted from immovable property under
the ordinance which was made specifically for the 10 mile strip, by then
under the Sultan of Zanzibar.3 Thus private interest was recognized on
the coastal strip while no such interest was initially recognized in tho

interior.
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(c) ziﬁe Crown Land Ordinance, 1915 replaced and repealed the crownm land
ordinance 1902, The CsLeOo, 1915 reserved some laﬁds for Africans with a
provision that when such land was wanted for lease or sale to settlers, it
would be taken away from African recervaticne Oaly when the land thus %oken
away significantly reduced the total reservation could the Government think
of adding a1ternat1§e land from the unalienated Goverﬁmnn: lnnd.“ The

Africans were tenaqt-at-will and did not have any right to alienate the

land thus reserved.5

Besides reservation of land for Africans, the Ordinance dealt with
disposal of Crown Land by direct sale or 999 years lease to European
‘Settlers.6 Plots in township were offered on 99 years lease. The Act also

gave the Conservator of Forests the right to construct roads of access to

any forest area.

'(d) Theré was much discontent among the Africans on the CeLeOs, 1915 in
as much as ic did not recognize the rights of Africans on land. The policy
of allocating land to Europeans only was much resented and thq various land
problems especially in the Central Province led to the Morris Carter
Commission, in 1932. The Carter Commission recommended division of land
into various categories that would cater for the interests of Europeans and
Africans. As a result of the ?ecommendation, there was a spate of lezis-
lation in 1939 defining the "Highlands" = exclusively for the Europeans
and the "Native Areas" for the Africans. The Crown Lands (Amendment)
Ordinance, 1938 was passed with schedules of land categories and also the
Native Lands Trust Ordinance, 1938 was passeds The Act declared that the
Trust Lands were no longer Crown Lands. There was however some provisions in
the Trust Land Act (as it was called afterwards) for the setting apart of

any land required for public purposes. Ali the land under the jurisdication
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£ the jiative Lands Trust Ordinance, 1938 is vestod in the county council

£ the area. The council holds the land for the benefit of people ordinarily
esident in such area and, when need arises, the councils gives effect to

{ghts or interests on such lend to tribes or individuals in nccordance with

ustomary lawe

Section 52, of the Native Lands Trust Ordinance make provision for
overnment with the consent of the Land Board (orfginally Trustes of Tris®
and) to declare a forest area from trust land. The net profit from such

orest areas was to be paid to the county ccumcil concerned.

Customary law among the various tribes does not recognize individual
wvnership of land and up to 1956 all the land under the Trust Land Act

cemained trully trust land governed by customary laws and individuals had

w titles Fé land.

le) " In 1956, Native Land Tenure Rules were issued under the authority

yf Native Lands Trust Ordinance and a process of adjudication of right of

wmership of land was started in Central Province. Individuals who claimed

Interest over several parcels of land had them consolidated and a single

sertificate of ownership granted. Since the trust land was under custonary

law which does not recognize individual ovnership, the process of ad judicatlion

o f claims was illegal and it was legalized by enacting the Native Lands

Registration Ordinance in 1959.8 As soon as any trust land is thus registered

under any written law, it ceases to be trust land and it becomes orivate

llﬂdog
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(£) Hﬁ;;e consolidation of land in trust land is not appropriate, Land
Adjudication Act, Cap. 284 was enacted in 1968 to deal with such land. Both
the Land Consolidation and the Land Adjudication Act make use of the arbit-
ration board as opposed to Land Titles Act, Cap. 282 which used the Court to
iscertain various clgims to land. Therefore the application of Land
sonsolidation Act and Land Ad judication Act have meant evolvement of private
land from Trust Lan§. On the other hand, in the Highlands most agricultural
land was allocated on a leasehold basis and in a few cases there were outright

;ale when individuals got freehold titles.

. b ¢
g) On the attainment of Independence in 1963, there were therefore three
ain c2tegories of land in the Colony and Protectorate of Kenyalo namelys

(1) Government land.n
(11) Trust land'?
(1i1) Private lend??
ection 203 of the Independence Order-in-Council confirmed all estates,
nterests or rights in or over land., It meant that all the interests and

itles dealt with by coloniai government were honoured by the African

overnment in entirety.

. FOREST RESERVATION

1) Parallel to this development of division of land between Africans and
uropeans (Asians were not allowed to own land except in towns) there was a
radual build up of forest areas, statutorily reserved under powers of the
arious Forest Acts in force in the years in question. Regard to suitability
£ fo;est was more important than the ownership status of land where the land
as either Trust Land or unalienated Government Land. The forest areas, thus
reated by various proclamations happened to be on Trust land and on une

lienated Government Land.
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The earliest forest ?eservation vas made as far back as 1902 when
first Conservator of Forests, Mr. Elliot mace arrangements for publication
the Forest Rules. The 1902 Forest Rules containe& forest areas. They also
tained provisions of veverting the land thus gazelted fur eotiicr purposes.
fact some fores: area;,la were proclaimed during that year. Prior to the
ing of the Conservator of Forests, trees rather than the land were legally
ecveds The mangroves trees, so far used for commercial purposes were
erved and also trees within two miles of Uganda R;ilway-line-were reserved.
2pt on private lan&, to pfovide the necessary fuelwood for the locomotives.,
During these early years, reservation of land for forest purposes

made by proclanation and the boundaries were rather approximate. It

usual ﬁo describe the boundéry'from hill to hill or along some major rivar%?
ther cases a straight line would be mentioned and this was not preceded
round survey. It was also usual to proclaim some forest areas by reference
arms ownéd b} cettlers and the ferest boundaries of the land thus pro=
med remained fluctuating depending on whether the adjacent farmers needed

land or not. In proclaiming forest area, the main oﬁject initially was
ave enough forests to supoly timber to the colony. It was therefore the
of the Gﬁvernment to proclaim mainly the areas with closed farests. In
se of proclamation however, a number of open glades were included in the
st areass Especially where the land was occupied by Africans, forest
lamation, like any other form of alienation of land was a source of
atisfaction. The right of local people on forest areas has been such
1ant issue in forestry management that even now there are still some people
irgue their rights in some forest aréas have not been dealt with satis-
rily and in some cases, some rights of local people in some forest areas

‘ecognised 1egally.16 At independence in 1963, Regional Governments were

mplated in the country and that would have put the forest areas on Trust



35
Land under various Regions. To make the position clear, thf Hinisteri_
declared all forest areas to be Central Forests. The notice was deemed to have
come into effect on 1lst June, 1963, the date the country got Internal Sell-
Covernment,
(c) Todate therefore about forty-four percent of all statutorily reserved
forest areas acre on Trust Land and for all practical purposes, they are managed
like forests areas on Government Land. The Government has an interest In
these forests while the land is vested in the local county councils for the
benefit of the people who are traditionally resident in such forest areas. 1In
practice, the Forest Department does not consult the local county councils
£o¥ the activities gonnected with development of forests. For the use of land,

for activities not connected with forestry management such as tourist hotel

construction, a third party has to deal with the county council in question.

f;
/‘/

F

(2) Hﬁéreas in the past forest boundaries were approximate, the various
forest éfeas now have well surveyed forest boundaries with beacons and in some
cases when fundé permit, boundary lines are cleared to avoid any uncertain ty
as to the extent of forest areas. Section 8.(1)(a)(xii) of the Forest-Act,
Cap.385 makes it an offence for anyone to remove or interfere in any way with
beacons or boundary marks. A fence along the boundary or any other notic:

should not be shifted or interfered with.

The section is meant to guird forest areas against encroachment, a
very common offence by the adjacent farmers who do ené?nch on the scattered
forest areas either intentionally or accidanta}ly. The Forest Officers also
need to know the boundaries for all the forest management activities and of
course the Officers maintain maps of the forest areas under their jurisdiction.
[here are cases of lost beacons, when the survey léction is normally asked to

determine the position of missing beacons.
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(3)(a) CAE;cc:cd with the overall issue of reservation of forest arevas 's
the major problem of excision of the land thus reserved for forest purposes
for other uses such as agriculture and urban, or even for some public build-
ings such as schools, hospitals and churches. Section &4 of the Forest Act
empowers the Minister to declire any unalienated Government Land to be a
forest area. By giving twenty=eight days notice in the gazette, the Minister
can alter boundaries of such reserved fofest areas and can also declare them
to cease to be forest areas.

-

(b) Considering the great pressure there is for land in Kenya, and the
ease with which the forest areas can be excised for agricultural and ;:h;r
uses, the gradual net loss of forest land threatens the entire forests in
the country. In pfactice, most of the Legal Notices nowdays in connection
with forests deal with exchange, addition and exclusion of forest areas. The
overall trend during the last few years has been nett loss of forest areas.
and excis{:; of forest areas for agricultural purposes have been made on
fragilef;nd unsuitable land, better left as protective forests.ls See tible
4 which gives details of additions and excision between 1963 and 1977.

(4)(a) While the main reservation of forest areas does not take into account
details of rare scarce species of some plant formation, there is statutory
authority for the Minister to declare any forest area to be a nature roserva.
Sectioﬁ 6. of the Forest Act specifically empowers the Minister to declare
any suitable forest area to be a nature reserve. The Minister also has power
to declare that such forest nature reserve shall cease to be and revert to
norm#l forest area. The main object in declaring such nature reserve is to
preserve amenities, flora and fauna therein. Nature reserves are made only

from Forest Areas. The nature reserves are left to natural evolution and 1if

there is any activity permitted by the Chief Conservator of Forests, it is
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TABLE &

EXCISTON AND ADDITION: 1963 - 1977

TOTAL EXCISION , =
TOTAL ADDITION T =
NET LOSS =
AVERAGE 10SS PER YEAR =

"108,772.2 Ha.
58,329.7 Ha.
50,442.5 Hae

3,362.8 Ha.
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only with‘ph; aim of ultimate conservation of flora and emenities of the
reserve. Section 6. of the Forest Act specificall? forbids any cutting,
grazing, fishing, hunting, remcval of forest produce or eny form of
disturbance of fauna unless the Chief Consarvator and the Chief Game
Warden are of the opinion that such species ought to be reduced. The

word "forest produce" has a wide meaning in the Fotesﬁ‘Act.lq

(b) There are today some nature reserves within the forest areas.
The reservation of forest nature reserves is comparatively temporary
because as the need arises to convert such nature reserve into a production

forests, the Minister declares them to be ro longer nature xesérves.- )
Besides providing amenities, the nature reserves are sgpposgd to contribute
to scientific educational and"historical value. Light touch management

is the underlying principle. Apart from the conservationists, the majority
of the public do not appreciate the value of nature reserves cad thoy 2u.
quite often h21ld as land reserved for some future projects and a2 good
target for excision. The nature reserves also act as habitat for the
wildlife, although this is not the primary purpose of nature reserves.

3. NATIONAL PARKS

(a) Similar to the nature reserve are National Parks and National
Reserves which have statutory backing. The main ala of reservation of iang
for NaL10na1 Parks and Reserves is to conserve wilﬁlife and create recreation
area. Of necessity, vegetation provides the habitat for the animals and
therefore reservation of land for wildlife management. However, unlike the
Forest Act which empowers the Minister to declare forest areas only from

the unalienated Government Land, section 6. of the Wildlife (Conservation

and Management) Act, Cap. 376 empowers the Minister to declare any area of
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land to be a National P;rk. He only has to consult che reievant compeceac
authority. The term "competeht authority" means the owmer of land.21 If
tle competent authority refuses to co-operate, the Act give the Minister the
power to make a reservation declaration order, provided the National
Assembly has approved the draft of the order with or without modification.
In the case of Trust Land, the land can be set apart in accordance with
section 118. of the Constituticne. The relevant part of the Constitution
stipulates that the President after consultation with the County Council,
nay give written notice to the County Council in which land is vested, to
the effect that the land is required for the purpose of Government. In the
case of the private land, the Minister still has the power to apply the.
provision of the Land Acquisition Act, Cap. 295, section 6.

(b) Sect1§n 6. says that the Minister of Lands may ask the Commissioner
;E—iéggzu;a?a;quir; i;nd ;ompulsorily for n public bedy whers weasan~ fr-
such acquisition justify the subsequent hardship. Any acquisition is of
sourse, accomranied by full compensation (land Acquisition Act, section 3.).
Fair compensation of the property acquired is a constitutional right as
smbodied in seoction 117(4) of the Kenya Constitution. Section 12. of the
Land Acquisition Act also makes it possible for the Commissioner of Lands to
sompensate the person dispossessed of land with land equivalent in value in
l{feu of money. The Land Acquisition Act repeals the Land Acqufziticon fzot

1894 of India but confirms all the acquisition proceedings started under

the Indian act.

fc). In addition to National Parks, the Minister is empowered by section i8.
»f the Wildlife (Conservation and Management) Act, to declare any arca of land
20 be a National Reserve with the agreement of competent authority. Such
igreement. would include restrictions and conditions of National Reserve in

he area thus declared.
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d) Io glve a greatér depree of nrotection to some animals, the Minister
wmy 2ls3 reserve some specific areas, each not exceeding 2,600 hectares to be
local santuarics. The reservation of a local santuary also hes torbe with

he agreement of a competent authority, pursuant to section 19. of the Act.

(e) The process Qf relinquishment of the National Parks, National
leserves and Tocal Santuary is much mqr; ccmplex than excision of forest
areas. Before an area ceases to be a park, reserve or santuary, the Minister
sith an agreement of the competent authority has first to give 60 days' notice
»f the intention, inviting objections by notice in Cazette and newspaper
Ath a circulation in the whole country. Finally after 60 days of such’
phbli:ation of order, the Parliament has to give consent by a resolution.
(Section 7. of the’kct. Alteration of boundaries would also follow the
same process when such alteration means loss of the area thus reserved.

/
(£) In practice some forest areas have been excised for use as National
Parks{fonless such excision interferes with protective forests, it is a loss
which has not been very se?ious since trees are preserveds In reserving land
for wildlife the factors mainly considered are the presence of a substantial
number of wild animals and the possibility of recreation as in Nairobi
National Park. As far as the forests and trees in these areas reserved lor

wildlife are concerned, there is an unwritten pelicy of lalssez~falire Uy

the Department concerned with the wildlife management.

4, PRIVATE AND TRUST LAND i

(a) As for the private and communal22 lands there is no statutory reser=-

vation of any area for forest purposes. Some individuals reserve some wood=-

lots in their farms but may practice crop rotation unless some portion of the

land is suited only to trees. The Forest Departm@nt role 4s only an advisory



41
ane as {5c as resevvation of private forest is econcerned. Some Truet Iande
have some portions of forests which have been reserved along with the other

contiguous land for use by the local people in accordance with the customary

law. 1 a number of communal lands such forests have been depleted. ther
fores™ soncentraticas such as in Masal srea In Narck are €ast dizappearing

primarily because of lack of legal protections The communal lands in Trust
land zreas are governed by customary law. Generally, olanting of trees is
not zpproved by customary law in a numbey of areas because it is viewed as
an atiewpt Lo assert individual land ownership, & concept chac is ceriainliy
{neonsictent with customary law among various communitiess In this respect,
custor.ry law has not been of much assistance in establishment of férests.
Legallw, customary laws are valid so long as they are not repugnant to any
written law. In the absence of statutory forest reservation in communal
lands, the practice of customary law, however undesirable cannot be declared
to be repugnant or illegal.

(b) 'f On the good side of customary law, there were some sacred portions of
for;sts in most parts of Kenya. Such sacred portions of forests were of
{mmense spiritual values and local people used to perform their ceremonies in
such forests. Remmants of such portions still persist especially in communal
lands snd where christianity has not prevailed. The respect for such sacred
forests was so strong that even statutory reservation of any forest area was
not as effective. For example, a Mr. Leith of the Imperial British East
Africa Company cut down a tree for a flagstaff for the fort in 1892, taking
the tree frcm an "ithgmbd' in Iveti and this led to an attack of the fort by
the infuriated Wakamba.23 "Ithembo' in this case Qas a sacred portion of

forest, preserved through generations. locil people are also punished

severly if they cut trees from such sacred forest.
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FOOTHOTES

Acknowledgement: The writer is indebted for the account of this

Chapter to the following authorst-

Chai, YePse and McAuslan, JePsW.Bs (1970). Public law and politizal
change in Kenyaj;

Jackeon, T. (1976). The law of Kenva. An introduction.

Maini, KMo (1967)., Land law in East Africa.

Ridall, JeG., (1974). Introduction to Land Law,

For understanding some legal terms such as owmership, trusteeship
and rights, so important in land law, reading of Salmond on
jurisprudence has been of considerable help.

Ordinance simply means Act. After Independence "Ordinance" was
changed into "Act." LeNe2/1964, For historical conveanience the
various Acts passed before Independence are referved as Urdinances.

Land Titles Act, section 3.

Unalienated Government Land means povernment land which for the
time being has not been leased to anyone or in respect of which the
Commissioner of Lands has not issued any Letter or Allotment.

Crown Land Ordinance, 1915, section 54.

Freehold titles were in some cases granted instead of leases.

Crown Land Ordinance, section 86.
J

THe Aot was ultimately called Land Consolidation Act, Cap. 283,

/ The private land thus registered is now governed by the Registered
Land Act, Cap. 300,

The term Colony and Protectorate of Kenya was adopted in 1920.

Government land means all land in the country which is neither
private land nor trust land. Area is approximately 117,378 sq.km.
Source of areat Kenva Statistical Abstract - 1977.

Trust land means all land in special areas which for the time beinz
are vested in County Council of the district in which the land is
situated. 'Special areas" means the areas boundaries of which were
specified in the First Schedule to the Trust Land Act (a) as in
force on 3lst May, 1963. Approximate area is 457,633 sq.km.

Private land means any land for which a freehold title has been
granted by Government or the one in which a freehold title has been
granted under Land Consolidation Act, or the Land Adjudication

Act. A land that the certificate of ovmershio has been eranted

or any such claim of ownershio has not been disallowed is a orivate
land. (Legal Notice 589/1960). Area is approximately 7,135sq.lkm.

Forest area means any area of land declared under provisions of
section 4., Forest Act, Cap. 385, to be a forest area.

logie, JePeW. and Dyson, W.G. (1962) opecite 906.
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The Forests (Elgeyo) Rules gives rights to Elgeyo people to use
forest areas for various purposes.

Legal Notice 174/1964, !

Lake Nakuru Forest Excision is on very poor agricultural iand,
(L«N. 185/1972).

Fore:or Produce in Forest Act means: trees, timber, charcoal, fire-
wood, plants, bark, leaves, litter, gum, fruits, seeds, moss,
erecrer, withies, resin, galls, grass, fire, reeds, rushes, rubbler,
sap, spices, canes, earth, peat, sand, murram, stone, limestone.
honey, wax, and other items as the Minister may prescribe in the
Gazetize.

Kisera Nature Reserve, (LeNe 22/1967) which has an area of 466
hectares. South-Western Mau Nature Reserve, (LeNe 4/1961) which
has an area of 42,240 hectares. .
“Competent Authority" means: for the Governmment land, the Minister
of Lands.,

For the Trust Land, The county courcil.

For the private land, the owner of the land. 1In this context,
private land includes any Governmernt land which has been alienated
to anyone even in the cases of leased land.

SR A

Communal (and means any land which 1s being used by a community fu
accordance with custcmary law but the iand is technically vested
in the.county council of the area. Communal land also refers to
any l:nd being used by a group of people who are registered as the
owner: pursuant to Land Adjudication Act and carries their
activities such as ranching in accordance with the Land (Group
Reprezentative) Act, Cap. 287,

Penwil, D. J. (1951): Notes taken on Kamba customary law in
Machakos District.

- A

—
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FOREST . PROTECTION

1. INTRCDUCTORY

(a) Trees and forests cannot be statutorily protected against destruc~
tive natural forces such as storms and unusual drought. Legislation sor
however be applied to create shelterbelts and preserve forests. Shelter-
belts min?mize the storm effects and vegetation well p?esetved is thought

to moderate the severity of drought.1 At the other end of the scale is the
legal protection of forests against pilfering of minor foresi produce suil ds
small bundles of firewood from dead branches of trees and other items such
as grass and withies. These minor offences against forest produce ;eaLLy n?e
not a threat to forests and trees in the country, although ;hey are offences.

Expensive protection is only justified in the sense that if the practice is

tolerated, it may lead to bigger forest crimes.

(b) The rcdl threats to the existence of trees aud [ocrescs in tne
country are destructive cutting of forests, burning and overgrazing (which
includes destruction of vegatation by wild animals such as elephants and
buffaloes). The legislation in Kenya in essence tries to curb these factors
as a result of which a considerable amount of the renewable natural reserves
have been depieted. To some extent, diseases and pests that adversely
affect plants are dealt with in some legislation, especially with reference
to agricultural crops. tting, buruing and grazing, when done in moderation
are perfectly legal forestry practice. When excess is involved either
illegally or because licensing policy does not take into account the guiding

principle of sustained-yleld concept, a high degree of protection becomes

necessarye
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-
c) As far as the diseases are concerned the main object, even though

ot stated in the Forest Act, is to avoid an epidemic outbreak of any
lisease or pest. Foreign diseases are dreaded because if i{mported, there

ould be outbrozlks due to lack of their nutural enemies.

e CUTTING AND RELATED ACTIVITIES

4% Forest Areas and Unalienated Government Land:
(a) People cut trees because they want forest produce such as chareoal,

firewood, or sawn timber, or alternatively they may be interested in clearing
land for growing crops or for other purposes such as building. In forest
nreas,z the Forest Act, Cap.l385, makes it an offence for anyone to fefl or
&amage any forest produce (section 8(a)(1)). Section 8(a)(vii) also makes it
an offence for anyone to clea;, cultivate or break land for any purpose.
This subparagraph is mainly used today to protect forests against the illegzal
3quacterfﬂgho have contributed to substantial forest destruction. The
maximum ;enalty stipulated by the Act, (section 14) is a fine of three
thousa;d shillings or imprisonment of six months. There are no reported
appeal cases ;n prosecution of illegal squatters because the convicted people
would rather pay the nominal fine usually imposed in Magistrates! courts.

In 1977, there were 214 cases'successively nrosecuted by the Police in Molo
area alone. All the cases were in connection with illegal squatters who had
erected buildings and cattle enclosures contrary to section 8(1)(a)(i11) of
the Fsresc Act. (Police reference PeCeRe folio 1-615), Molo Police Station.

All the cases were disposed of without any appeal.

(b) The activities of illegal sguatters that lead inevitably to

cutting of trees in forest areas are many. Conviction of illegal squatters

1s usually based on evidence of occupation and cultivation of forest land



46
sithout a licence. In the case of Musoke V.R.,3 a conviction on the chirge
of clearing and breaking forest land for cultivation or any other purpose
vithout a licence was set aside on appeal because there was no proof that
the accused did any of the illegal activity on the date in question. T&
sould have been a different case if the charge was that the accused had
naintained cultivated land in forest area without a licence. The words in
section 8(1)(a)(vii) of the Kenya Forest Act are similar to the words in
section 14(2) of the Uganda Forest Act, under which Musoke was charged, The
phrase clear or. break up any land for cultivation or any ather purpogd'
has hence judicially Leen construed to be a wider meaning than simply hoeing
and weeding for purpose of growing crops, the traditional practices used by
the illegal squatters in the forest areas. Evidently for a charge to be

successful, it should be more.specific on the activity for which a forest

licence would be required.

-y iR D e

(¢) — Section 14(3) stipulates that any person convicted of occupying
or cultivatiny forest area should be given a certain time to move out of
forest with his property. If he does not move out within the time stipulatec
by the court, his property becomes Government property and may be disposed
by the Chief Conservator of Forests in a manner he deems fit. 1In practice
when illegal cquatters are fined, they argue they have a crop which is not
mature. They are then given time to harvest their erops. By the time
harvest time comes, some other.crop i{s not yet mature and in any case, the
small fine is already forgotten. Another operation is needed usually with
the assistance of Police. The staff of the Department have been unable to
expél the illegal squatters when they are in large number. In fact soae
officers have been beaten and others threatened to such an extent that
their jobs of forest management are seriously hindered. Section 14(1)(d)
of the Forest Act in trying to avoid this type of situation makes it an

offence for anyone to cbstruct a person in execution of his duties under the
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Forcst‘AFE;. It is the writer's experience that illegal squatters
contributes greatly to the distruction of forests‘in forest areass Some of
them genuinely think they have some rights in forest areas which ought to

be recognised and others think they can gain owmership of land by rdvares

pussession.

(d) - Section 8(1)(b)(i), Forest Act ext;nds some protection of trees to
the unalienated go§ernment land.q The subparagraph prohibits cuttiing or
damaging any tree on unalienated land. The protection is specifically
limited to trees as opposed to the broad spectrum of fore;t produce pro-
i ; N
tected in forest areas. In practice, the protection is ndt very effective
‘because there are many activities vhich are not prohibitediin unalienated

land all associated with destruction of trees. It is .a lower form of

protection whereby any activity is permitted unless specifically prohibited?

€2) National Parks:

The Kenya National Parks constitute a substantial amount of
forests in Kenya. Cutting of trees-in National parks is briefly forbidden
by the Wildlife (Conservation and Management) Act, Cap. 376. Section a(v)
stipulates that it is an offence to cut or damage any vegetation in a
National Park. Paragraph (j) also protects trees from cutting by prohi-
biting any clearine, cultivation or breaking up land in any National Tark.
Any of these illegal activities would constitute an offence ang liability to
a maximum penalty of ten thousand shillings or imprisonment for a temm of
one year. The Act protects animals in national reserves and local santuaries
butris silent on vegetation in these areas. Section 15 of the Act stipulates
that the Minister after consultation with a competent auchori;y6 may restrict
gome acts on the areas adjacent to National Parks, National Reserves, and

Local Santuary for the purpose of ensuring securiﬁy to animals and vegetation
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1
in the areas rcserveds The activities contemglated by the legislature
are burning which 1f out of control can damage animals and vegetation else=-

where., Outting is an activity which could hardly be stopped and the power -

is not generally exercised by the Minizter.

(3) Trust Lafxdt

There are portions of forests im Trust lands and exploitation of
those forests are meant to benefit the people ordinarily rcsideat im such
forests. Section 61(4) of the Trust Land Act, Cap. 288 stipulates that any
traveller who does damage to anything growing shall pay compensation to the
District Commissioner who in turn will dispose of such compensation to any
; person who is a right holde~ of such land or to the county council in a
fair proportion. Section 37(1) of the Act also makes provision for erploi-
tation of trees under a licence. In practice the local people would not
need aj;icgnce to get material from forests, to which they are anyway
entiqigd iﬁ accordance with the Trust Land Act which recognises customary
lawéi There is therefore no protection of trees against indiscriminate
cutting andﬁeven where cutting is done under a licence, no orovision for
replanting and in practice there is a systematic depletion of those various
portions of forests which have not been set apart for forest purposess
As population increases, forests in Trust lands are converted into culti=-
vgtion land very easily with subsequent clearing of forests.

/

(4) Private Land:

Elsewhere in the country, trees and forests which fulfill the
protective function of soil conservation are given some kind of protection
by the Agriculture Act, Cap. 318, The Act 1is a comprehensive system of
control of agricultural land use and is administered by offigial and admini-
strative bodies for the coﬁntry as a whole, prﬁvinccs and districtse
Section é? of the Act empowers the District Agricultué;l Committee to

_establish an agricultural subcommittee for any particular area.
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(a) - OF particulaf {nterest to tree conservatlon are the powers ol the
Minister of Apriculture to make land preservation orders. The underlying
concept in che Agriculture Act is that land should be used for the pro-
duction of various crops without loss of seil fertility and productivity
and such standard should be maintained in the future. Section 48(1)(a) (1)
therefore stipulates that for the purpose of the conservation of soil, the
Minister with consultation of the Central Agricultural Board may prohibit
the breakin; or clearing of land for the purposes of cultivation. Paru=
graph (b)(i) of the same ;ection may require the owmer of land *o o
afforestation and reafforestation of any part of the land. If thf oﬁner_
of land fails to carry out any of the soil conservation measure as 3
stipulated for any particular piece of land, the Minister, through his
agents, may carry out work in accordance with the Land Preservation order
and fhe cost-of such work.shall be deemed to be a land preservation lozn
4n acesrdanc: with section 56. The land preservation loan is regiscered

and becomes an encumbrance on the land that survivee any land

made subsequéntly.

There is sufficient degree of delegation of powers to make rules
and by-laws to the District Agricultural Committee and County Council
respectively. The Director of Agriculture can make a land preservation
order on authority of such rules and by-iaws and anyone aggrieved may
ap;eal to the Minister and if dissatisfied with the Menigter®s decislon,

may éppeal to Agricultural Appeals Tribunal which 1is final.

(b) If the system is applied, it can effectively protect trees from

cutting on steep slopes as it {s also provided by the Agricultural (Basic
Land Usage) Rules made under section 48. The Basic Land Usage Rules make
it an offence to cultivate on land with a slope exceeding 35 per ceént -

without written permisiion from an authorised officer. An authorised
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ion thft soil erosion might take place can

th a slope of down to 12 per ceant. Cultivation

ater course or cutting down of any tree is for=

sion Lrom an authorised officer. Where a water-
ide, the protected distance is equal to the

jeect to a maximum distance of 100 ft.

t also has a prevision for management order,
ulates that i{f the Minister 15 of the opinion

s being mismanaged or superv:lsid;n has ceased,

11 agricultural committee, he may manage suc!.:
proprietors The mimnag&ant activities are
':ic;n of land and although not specifically
stective trees would constitute an act of mis-

) of the section empowers the Minister or hie
icluding the timber on the land. Depending oa
vgraph is applied, it could be destructive rather

ale 1is not done sparinglye.

srotected by various by-laws of the municipalities
event destruction of trees in parks and in
n 18 of the tress planted by the local authoritic:s
~its which deals with ornamental trees in

sgal protection of trees om private plots and

, not have to have any authority from anyone to
te plot for various uses which are otherwise in
wing Act. Developers can therefore clear portions
1ilding site without environmental concern and

: 4n the land would not have a legal



king t; stop such environmental degradation as far as the forests are
lcerncd.g The unwritten polic§ of many land developers in towns is to
istruct first and leave landscaping which does include planting of trees
11 after the buildin

28 are completed. Inevitably, complete restoration

environment is slow if not imposstbleolo

) A£ opposed to protection of trees, the Electric Power Act, Cap.3l4
sowers any authorised distributor to lop or fell aﬁy tree that might
trerfere with any electic supply line. Usually the owner of such tree is
ven twenty-one days notice to fell such obstructing trees and if he does

t comply, the distributor fells such trees or lops them asithe case maybe.
étiﬁn 64 of Electric Power Act stipulates that the iopbing‘«hould be carried
t in woodmanlike manner and a;y damage done on the land shall be made

ode The power to clearfell trees extends to countryside when electric

ne mavbe constructed. In practice there ic an outstanding acreament =itk
é municipalities that an authorised distributor of any electric suoply
nes may trim or cut trees as they see fit to prevent interference with
ectric supply lines. As most of the electric supoly lines are above

ound rather than underground, considerable numbers of trees in szreé? and
ghways suffer this fate. There was a public outecry when aesthetically
luable acacia trees were destroyed under the Electric Power Act at

{vasha, Elsewhere in the country essential trees such as windbreak have

en cut to make way for power lines.

FIRE

) Generally peoole set fire to rubbish as a part of preparation of
nd for planting crop and in case of pastoral tribes, they set fire to
ass in order to get fresh succulent grass for their livestock. This lead

seasonal grass fires which are also meant to kill ticks which cause

rious kinds of diseases. For whatever reason a fire is started, it at times
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gets oaéf;f control anﬁ destroys cousiderable wealth of the country. It
1s estimated that ash constitutes only about one half per cent of the total
content of most wood, and when there is near complete combustion, most of
the QFH minerﬁlfll anyreay ses blown by wind, leached or washed sway by Jule
water. To start -rith, burning associated with shifting cultivation impove-
rishcs soil and when the tree crops are planted more minerals are drawm
by such trees. Fach subsequent harvesting in various rotation mean mining
solil nutrients and when ecoupled with burning, soil reaches an irreversibie
position. A litcrature study done by Wolfson in’ limestone soil in Latin
America showed that it roughly takes about ten totwelve years to regain
potassium after burning. (personal communication). While on the other hand,
4f & tree dies and decomposes there is a recycling or nutrients activated by
nicroorganism and no drasticlloss as that associated with burninge The
various legislation, dealing with the issue of fire can best be analysed -
in term5/§£ land usagelz which may result 4n fire outbreak. The land usage
can conééniently be grouped under Lagd preparation; Honey hunting; Camper
and tﬁg travellers; and on occasional cases, Profit motive, when people
deliberately set fire to property as opposed to other forms of land usage

when there is no intention to do any damage by the fire thus used.

(2) Land Preparationt

(a) Because of many agricultural activities in which fire is used to
burn the unwanted trash, the largest category of fires in the country would
£all under this classification. ‘People set fire to vegetation not tc cause
damage intentionally. Because of innocent mind such people do not hide
and are often caught. In ﬁther cases, the cglprit may try to hide when he
‘realizes that the fire is out of control and is 1ikely to cause damage.

In forest areas, section 8(iv) of Forest Act prohibits burning of grass,

undergrowth or any forest produce except on a licence from the Chief
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COHSLIvdL;;o Lo turther protect forest areas, burning of vegetation on
any unalienated government lénd within the vieinity of a forest is also
prohibited when such burning would spread to the forest area. Section 15(a)
(111} of the Forest Act also empowers the Chief Conssrvater to ask any
licensee to ¢ssist in control of forest fire or prevention. The Wildlife

(Conservation and Management) Act, Cap. 376 has also a provision on section

13(3)(c) which prohibits setting fire to any vegetation in National Parks.

Ky
(b) Elsewhere in the country, except in the case of reserved lt.ll,la

section 4. of the Grass Fire Act, Cap. 327 stipulates that one must. give
notice before burning vegetation on one's land. Section 3. of the Act
stipulates that one may only burn vegetation which is one's property'nnd

should not kindle fire which may endanger the property of other people.

According to subsection (2) of section 4., although it is a defence to say

i —— .

Eﬂat one gave necessary notice, such defence shall not affect the rignt .o
any person aggrieved to receive compensation for any damages incurred as

2 result of such fire. The Crass Fire Act recognises the rule of absolute
1{ability established.by Rylands v Fletcher.lh Section 17. of the Act
confirms 1liability by stipulating that anyone can receive damages by civil

action for any loss sustained as a result of a fire.

(e) Liability for the consequences of fire which has spread is a settled

law evén‘in cases of where factors such as whirlwind unexpectedly take fire

13 a defence on

20 someone else's property. In the case of Dawson v Onslow,
hirlwind did not succeed and it was held that the rule of absolute liabilit~
!staglished by Rylands v Fletcher applied. Even the case of fire caused by
ocomotive sparks falls under the rule established by Rylands v Fletcher. It
8 generally held that where such spark fires catch grass on the railway

eserve and such fire spreads and causes damage to adjacent lands, the rail-
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ay bccéﬁes liable for the damages incurred. 1In the case of General
lanager of the Uganda Railway v H. Tarlton,16 it was held that although the
ailway had statutory power to run the loccmotive, it was liable for any
parks which caught inflammeble grass and spread to the adjoiaing land.

hese are old cases but they have stood the test of time.

(d) As the Chief Conservator of Forests is recognized by the Act as an
wmer of land, he could under the Grass Fire Act, successfully sue any
serson who sets fire in such way that it causes damage to forest areas.

) i r
' .
»

On forests serving a protective role in agricultural land, Land

presc=vation Rules, section 48, of the Agriculture Act%also:prohibits

burning on such vegetition.

(3) Honev huntings

éa) ‘ Honey is an economic commodity of high value and people are pre-
pared to travel to most inaccessible forest areas to get honey. As the
hunting of honey 1nvar{?ly {nvolves the use of fire, there is legislation
forbidding uncontrolled collection of honey in forest areas and also in
National Parks. Section 8 of the Forest Act generally prohibits honey
hunting activities both in forest areas and on unalienated government land
unles; one has a licence. The honey hunting activity i{s associated with the
use of smoke in driving away the bees. loney hunters go to very inaccessible
areas and there is a high probability of dropping fires which if the vege=~
tation is dry can start fire. Careful honev hunters, especially when they

are on a licence and know it will be ascertained when they start forest

fires, take much care while smoking bees with the consequence.that forest

fires are very rares
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(b) The Grass Fire Act, section 9. also recognises the inherent
problem of fire spreading from honey hunting activities. The section
stipulates one needs permission to use another's land for honey producticon.
the section cpecifically excludes the reserved areas. 1in reserved areas
burning by the nomadic people is an accepted practiceQ}’ Honey collection
in the National Parks is also objected to by the Wildlife (Conservation and

fanagement) Act on the same grounds.

Due to the high probability of forest fires associated with honey
wnting, section 11(f) of Forest Act empowers Forest‘Offic;;s,'ﬂagisttafe,
Justice of peace and Game Department officials to destroy any honey equip=-
pent found in forest areas and also on unalienated govegnmcﬁt land 1if placed

sithout authority. However expensive honey collection equipments may be,

Lt should be destroyed if found unlicenced.

(4) Campers and Travellerss

Campers, picnickers and travellers inltransit have at times been
responsiblé for forest fires. The main point in section 15. of Forest Act
In empowering the Minister to make rules in regard to camping and pienicking
Ls to control.campers from causing negligent. fires among other things.
[n practice everyone is supposed to extinguish fire after usce in farest areas
50 that there is no possibility of fire starting after the users have gone.
'he Forest Act is even more strict by stipulating no smoking in some forest
ireas. Section 8(v) of the Forest Act makes it an offence to carry matches
r ahy lighted material without a licence by the Chief Conservatcr of

‘orests in any forest area.
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b) There are other accidental forest fires in forest areas such as
aused by bottles. Leaving pieces of bottles in forest nréas by anyone using
orést is objected to in principle mainly to avoid forest fires. Forest
ires started by for example bombing exercise are expected to be extinguished

y the people doiug the exercise.ls

5) Profit motives
a) Where forest produce is scarce and the Forest Department is ctrying

o conserve such produce, people may deliberately.set forest on fire to

et forest §roduce such as burned logs either at a reduced rate or free. In

A

uch event, land for cultivation would be available and all those factors

ay nake someone to set forest to fire. Such malicious forest fire which is

et with the intention of causing damage, which in fact results in arson.

e issue is a serious one and is dealt by the Penal Code, Cap. 63, Section
l34(c) of tHc Penal Code stipulates that anyone whe wilfully and unlawlully

sets Eire to any standing trees saplings ov shrubs, whether indigenous or

10t, upder cultivation is puilty of felony and is liable to imprisonment for

fourteen years. The type of trees protected are those that have been

planted, regardless of whether they are exotic or indigenous species.. Trees

growing naturally seem to be excepted from this provision.

(b) Malicious fires in the countryside are rare except in case ot

revenge. In the forest areas such malicious fire would occur when people

would benefit from such fires by for example getting employment of putting

off such fires. It is writer'!s experience that some forest fires in

Nyahururu were started in 1972 with anticipation of getting land to cultivate

especially near the town where "shambas" 4 were scarce. Elsewhere, people

can start fire just as a revenge on an officer who may be qnpopular with the

commynity.
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(¢) . On the issue of getting extra money fzghting forest fires,
attention is given to the fact that, although it is ardous and risky job,
generous allowznces are not made as this would have the opposite eff;ct of
encouraging fire. In fact, the Grass Fire Act, Cap., 227, the main Act
dealing with fire control, stipulates that any owner of land may require
anyone in the vicinity of ; fire to assist in controlling such fire. Xf
a person refuses to comply with such request, he would be guilty of an
of fence and liabie to a fine of four thousand shillings or lmprisonmenc ol

one year. The 'owner" as used in section 12 of the Grass Fire Act includes

the Chief Conservator of Forests. .
L

In practice there 2re not many cases of the prosecution of people |
for causing malicious fires. It is difficult to detect someone wishing to
~ burn forest in some remote corner where, since it is his intention, he

/"_/
would phturally avoid being seen. 23

,
(6) Fire Preventiont i

(a) Most of the legislation is jdeally aimed at fire prevention because

once fire has started considerable damage and expense on fightine such

fires do occur. Section 5 of the Grass Fire Act gives Director of Agricul-
ture power to declare fire danger in any particular area. The order and

the conditions under which burning may take place must foresee about fifteen
days in advance, for it cannot become effective until at least fourteen ?

days have elapsed before commencement of such prohibition. {

On ihe whole burning of vegetation is mot prohibited in .the
country provided one gives a notice that he is to bumn his land. Ths is of
course provided the fire does not happen to be prohibited during that

particular time by the Director of Agriculture.
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(b) To protect forest areas from this burning of the adjacent farns,
there is a standard practic; of early burning around the forest area and
hence, creating firebreaks. Within the forest areas, various forest plan-
tations are separated by firelines, either of eround cleared of inflamable
materials or with evergreen vegetation. The Grass Fire Act, section 8, with
the exception of reserved areas, makes provisinn for establishment of fire
breaks, thirty feet wide on either side of boundary. In fact, if one
neighbour is uncooperative in making firebreak;, the Grass Fire Act empowers
the cooperative person to enter the land of the other person, without B?ing

charged with traspass, and construct the necessary firebreak. He can legally

recover the cost of such construction.

() Although a neighbour is bound to make a firebreak on his side of
the lﬁzd,‘Pe nevertheless can claim for damages for any fire which may come
from his neighbour even though he may not have constructed the necessary firve
breakdéﬁé; such damaging fire occurs. In the case of Cullinan v Vair, it
was held that the absence of a firebreak around a house ‘which was burnecd by

fire from his neichbour's land does not constitute contributory negligence

on the ovmer of the house.zo It is the last act of negligence which matters

because without such fire, the house would not have burned, even though over=

grown with i{inflammable grasse.

(@) There is also a standard practice of declaring a fire season by

Divisions in a forest area. When such declaration is on in any particular
forest area, no burning is tolerated in the forest area. The order does not
extend beyond the forest area's boundaries. The various county councils are

empowered by section 11 of the Grass Fire Act to declare a state of danger

on any area and they have discretibn to exempt some people from the provisior

of such order.



e ;'"fﬁe Forest Act also generally provide: cleosing of any parc of a
forest aréa to pecple and the main aim in a situation like that 1is to
yrevent forest fires. The highly spsceptible forest areas can hence be
losed during the fire season. For the general safety of public fro= forect
fires, the Chiicf Conservator is empewered by the Forests (Closing of Roads)
ules to close any specific rbad leading to or passiné through spots of

‘ire hazn;d.

te © GRAZING

CGrazing becomes objectionable when the c;rrying capacity of any
irea is exceeded. The damage to such land is to a lgrge é;Fent proporélonal
-0 the number of animals that have cxceeded and the feeding habit of such
inimals. Where regeneration of vegetatio# is wanted, it 1s.wise to keep all
inimals away for some time to allow establishment of vegetation. Essentiaily

‘orest legislation tries to avoid a situation where grazing is inconesisr nt

rith proper fcrestry practice.

1) Forest Areas:

a) In forest areas section 8(iii) of Forest Act stipulates that no one
1ay erect a cattle enclosure without a licence. The word “eattle" has a wide
aeaning.21 Tﬁe use of the Act here is to curb the activities of illegal
Jquatters nowadays who besides carrying on other destructie sctivities move
0 the forest areas with their livestock. Subparagraph (vi) of the section
1so prohibits any unauthorised srazing in the forest area and subsection (2)
f the same section stipulates that the ovmer of anv cattle found in the
‘orest area is liable together with the herdsman unless the owner proves that
he cattle are in the forest contrary to his directive. Section 11(e)
uthorises some officers to seize and detain any cattle found unattended in

he forest area. In practice when the number of cattle is large, officers

ind it cumbersome to act in accordance with section 11 of the Forest Act.



v . 60

P
L

It is usual for the herdsmen in general to run away leaving cattle unattended
when they suspect that they might be interrogated or arrested by forest
officers. Such unattended cattle occasionally do havoc to forest plantations

-,

1f they are in the vicinity of vulnerable trees.‘z

(b) Although the Forest Actldoes'not specifically say goats should
not be grazed in the forest areas, Qhere {s an outstanding principle that
goats are nct allowed in forest 2reas. Taelr browsing habit wmakes tnem
undesirable in forest areas especially on young-plantacions or where re=
generation is taking place. In some countries goats have been statutoyily
barred from forest areas.23 Camels can also be objected on the same

grounds as they prefer the species that eventually grow into trees.

Grazing when done under control is not a serious problem. The
/
/
Forest’ﬁ%partment employees keep cattle in the rorest areas in accordance
with the recommendation of Veterinary Officers who take into account the

quantity of grass available.

(c) There is occasional damage by the wild animals such as buffaloes
and elephants which are given legal protection by the Wildlife (Conservation
and Managemeat) Act. In fact the Forest Act leaves the entire questiom of
wildlife to the Game Department., Section 8(viii) of the Forest Act pro-
hibits the hunting of wild animals subject to any provision by the Wildlife
legislation. Forest legislation protects forest only from the domestic
animals and for the wild animals orotecticn is left to such devices as
£encesza when feasible and justified. As a matter of practice, there are
some birds which are extremely useful in preying rats which kill especially

young seedlings., These birds are encouraged by establishing perching poles,
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especially on grassland planting but any regulation of these birds is dealt

with only by the Wildlife legislation.

(2) Naticnal Parkss

In National Parks, the Férests are statutorily protect;d only
from domestic an!mals. The Wildlife (Conservation and Management) Act,
section 13(f) specifically makes it a forfeiture offence to introduce any
domestic animal into a national park. If such domestic animal is found in
the National P;rk it can be impounded in accord;;ce with section 17. of the
same Act. As for the wild animals, there is a laissez-faire attitude for
the Act does not make any provisidn for reduction of the wildlife in the
National Parks. In this respect, wild animals have at fimes contributed to
a gfeat deal of vegetatioh d;struction as‘ anyone can notice in Tsavo
National Parks. There are also peak periods when these animals also die
due to lack of enough food especially during the dry peri.od.25 In preetics
there ;s ﬁo enrichment planiing in the National Parks and the idea of

introducing any vegetation in the National Parks is statutorily prohibited.

(Section 13(f) of the Act).

(3) Countryside (Private and Communal Land)

(a) Grazing elsewhere in the country is a major problem the wvecetation
faces. The problem is aggravated by other repugnant activities that go
along with the grazinge. Such practices as firing to get good grass and
lopping trees to provide fodder for the animals contribute greatly to
desertification, not mentionine the serious soil erosion, also eubsecuent

to overgrazing.



(b) "'f&he Agriculture Act, 1967 empowars the Minister to make land pre-
servation order for conservation o} soil. Among tLe steps the Minister can
take in accordance with section 48.(1)(a)(ii) is t; prohibit grazing or
watering of livestock on areas where soil erosion can take place. The land
preservation orders were usually meant for large scale farmers and in
practice, for smali scale farmers, all the Agricultuégl Officers can do is
to advise. There is no statutory classification of areas where soil erosion

can be a menance. Identification of such areas is left to the discreaifon

of officials and of various bodies such as District Agricultural Committee.

: '
(c) The problem of the destruction of vegetation 1n{;he-1and ﬁelé and
used communally is a worrying facter. The Trust land;Act,ECap. 288 generally
makes control of grazing only in various patches of concentreted settlements
such as areas of irrigation but for the rest of the areas, control for the
number of livestock and the kind is not legally catered fove Goats whish
seem to withstand drought conditions more than many other domestic animals
are widely kept. It is widely held that goat economy has significantly
contributed to desertification in Kenya. Some other African countries are
contemplating enacting laws to do away with goats in their countries.

Some communities who hold land communally and use it in accordance with
customary laws are registering for group ranching. The Land (Grouo
Representatives) Act, Cap. 287 however conceras itself with menbershio,

!
reglstration and accounts and is silent on grazing management.

S. DISEASES AND PESTS

(1) Disecases and pests are among the natural calamities that destroy

forests. Althouph the problem cannot be solved by legislation, precaution

of plant disease is embodied in the Acts and to this end, laws have played a

large part in control of diseases and pests, which if epidemic would cause

o ———
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avoc to plants.z' The main act dealing with diseases and. pests is the
lant Protection Act, Cap. 324, As trees are plants, in theory the act is
upposed to cater for the forests in the counﬁry besides any other leéis-
ation providing protection gf Lrees against disease and pe:ts.zs Diseases
nd pésts are endemic in any country and provided there is no epidemic or
igns of epidemic levels being reached, eradication costs are not justified.
ntroduction of foreign disease or pests is particularly objected to beciuse
he organisms might in fact find the new environment verv conduciwe *o
ultiplication with subsequent undestragle effects from the increased

opulation. i

2) Preventions

-
-

The maxim "Prevention is better tﬁan cure" is certainly most
ppropriate in case of forest diseases and pests. It is not only expensive
0 cure 1qgésced plants but it is a gamble to treat effectively the uu=-
ealthy pfénts'considering the field is quiti wide with many factors tha:

annot  be contfolled.

) Section 15(a)(iii) of the Forest Act empowers the Chief COns;rvatot
> ask only the licensee29 as a condition ofllicence to assist in reporting,
ntrolling and eradicating any injurious insect or fungi.

) : The Plant Protection Act, section A. stipulates that every owmner

' land shall take all the necessary measures in identifying and forwardine
)@cimen of diseases. As for the infested areas, the Minister can make

1les forbidding either taking plants to suchtareas or removing plants from
e infected areas. He also has power of quar;ntining the infested areas
nerally as per section 3(k). To further make prevention of disease

fective, the Minister can also prescribe hygilenic ways of planting, growing
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~and harvesting of crop (section 3(g))s He can also regulate the licensing
of nurseries which specialise in seedlings for sale, all, in an effort to

prevent the spread of any disease identified or IUSP.cthoao

(e) - Section 7.(1) makes it an offenca for anyone to introduce ary
disease into a cultivated land punishable by a fine of two thousand

shillings or six months 1mprisonment.. At any time the Minister can make
rules on treatment of any building, vehicle or any other container which

might be contaminated by plant diseases.

(3) Treatmentt
Finally, when prevention is not successful and a disease brezks

out, the 1nspec£or is empowered by section 4. of the Plant Protection Act,

to ask the owner of land to take all the necessary measures for eradicating
the disegse.31 I1f the owner does not comply with the srdex ol Che :ha;:ctor,

the Ingﬁgctor may enter such land and carry out disinfection, fumigation and

any oéﬁer form of treatment. If treatment is impractical, the Inspector can

ord;r destruction of the infected plants. The owner of land is liable to

the payment of costs of doing the work, notwithstanding any penalty .ne may

have to incur for failing to comply with the order of the Inspector.

Section 6. makes provision that 1f the Minister thinks fit, he can
eompénsate farmers for the crops destroyed in course of such treatment, but

this does not usually happen.

For the purpose of carrying out treatment or inspection of affectec
area, the Inspector has power to enter any building or land and 1f the
owner is present, he can inform him. Section 5 stipulates that the only

building he should not enter is the one used for dwelling, otherwise he has




65
power of entry at all reasonable hours, If there is any obstruction of the
I

inspector in course of his duties by anyone, section 7(2) provides a penalty

of six months imprisonment or a fine of two thousand shillings.

(4) Importation and Exportations

(a) Because of the inherent problem of disease associated with impor-
tation or exportation of plant material, section 8. of the Plant Protection
Act makes scr%ﬁgeﬁ:COnditions which should be observed in course of
importation and exportation of plants. As soon as material is at the

port of entry whether for export or is being imported, the custom officers

are requested to cooperate with the inspector. The inspector inspects such

materfal and 1f found infected, they are treated in accordance with

ol

- section 3. of the Act.

——— e — D

(b) The plants are also kept in quarantine under any conditions
preségiﬁéﬁ by the inspector. The containers which may have been used for
such material are also properly treateds If in the opinion of the
inspector, the material cannot be treatecd effectiveiy, he can order such
plant material meant for export or importation to be destroyed and in this

respect, there is no compensation for the material destroyed.

In all cases a certificate of inspection is i{ssued and olants can
only be exported or imported at specific ports in the country and in this

case, the Act recognises only Mombasa, Nairobi and Kisumu.

It is an offence to break any of these Import-Exportation rules.
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(c) The Timber Act, Cap. 386, recognises a disease in wood as a
defeect which should be identified by a grader. Section 13(h) of the Act
prohibits sale of wood or wooden good which are infested by insects or

discase generally harmful to wood. Such infested wood should be treated or

destroyed to avoid contamination of other healthy propertye.

(d) In practice, the Plant Protection Act is drafted with the
Agricultural crop in mind as is also evident frou the subsidiary legislation
which exclusively deals with agricultural crops and the common pests uhich
affect for example coffee and maize. The Timber Act deals with the w?od
vhich is being marketerdl to the world market. To compete internationally
high grade wood, naturally free from discase apart from other defects 1is

the main object of the Act. The Act leaves other details of disease check

__to the Plant Protection Act, which has wide ranging powers on disecases

affecting vegetable matters
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FOOTNOTES 1

See Chapter two on role of forests on clinate.

Forest area is any area declared to be a forest area as per
section 4., of the Forest Act.

Musoke v. R (1958) E.A. 751,

Unalienated government land is used in Forest Act to mean land
for the time being vested in the Gecvernment which is not subiect
to any convenvance, lease or occumation licence from the
Government. It also excludes land declared as a forest area and
land set aside for public use ex=ept the outspans which are
included as unalienated government land.

In statutorily reserved forest areas, high degree of orotection
means any activity is forbidden umless soecificllly oernitted
either on a licence or without. : i AT

kil 4
Competent authority means for the government land; the Minister
of Lands; for Trust land, the Local Goun:y Oouncilg for privatc
land, the owner thereof. ; \ .

Central Agricultural Board; Provincial Agricultural Board;
District Agricultural Board.

General nuisance bv-laws made under the Municipality Act,
Ceps 136, forbid damage to trees in towns.

Muslim, F. (July, 1977). The legal perspective.

Valuable indigenous trees have Leen destroyed by various
developers in towns.

Constituents of ash vary considerably devending on soecies and
local availability of minerals. The major constituents of ash
are however calciun, potassium, magnesium, sulfate, ohosphate,
carbonate and silicate.

Most of the forest fires is rooted in human activity. Edgell,
M.C. and Brown, E.H. (1975). The bushfire environment of
South Eastern Australia.

"Reserved areas" means Trust land in the North Eastern Province;
Isiolo, Marsabit, Turkana and Samburu Districts.

Rylands v. Fletcher, L.R. (1863) 3 HeLe 330. 1If one brines or

uses a thine of dancerious nature in his land, he must keeo it at
his ovn veril, and if it escanes and does damage to his neighbour,

he is liable for the consequencess
Dawson v. Onslow (1931), 13 K.L.Re 32,

General Manager of the Uganda Railway v. Tarton (1912), BE.A.
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8.
9.

1.

22,

23,

24,
25.
26.

27.

28.

29,

3.

32.

The Grass Fire Act, Cap. 327 specifically excludes reserved

areas from the fire provisicns. section 4.

Bombing exercise did cause fire in Haral;l forests in 1976.
“Shamba' refers to land usually under shif;;.ng cultivation.
Cullipan v. Vail (1922) 9 KiL.Re 46,

MCeattle" means all horned cattle, assess, bulls, camels, goats,
sheep, horses, mules, oxen, geldings, pigs, mares, cOws, and any
young thereof,

Though unconstitutional, forest officers have at times craved for
legal power to shoot sfiray cattle intentionally unattended b¥
nomadse This is 2 view shaved by Gordea, 2 lawyez and fowestlin
when recommending solution to overgrazing by Masai of Tanzania.

Gordon, W.A., (1955). The law of Forestr/e. p+397.

In France, goats have statutorily been keot out of forest areas
since 1669. Provisions of Article 78, Code Forestier barring
goats from forest areas still in fcrce. (6th ed of Code Forestier

Fence includes ditches, hedge, lime of trees close enough to
obstruct movement of animals anc any other structure which mavbe
constructed with the aim of keeping animals from certain area.

Approximately 15 per cent of eleohants died in Tsavo Nationai
Parks during the drought of 1970 = 7l. ({3,000 eievhants out or
20,000). Haitai, C.K. {1973). The arrow poilons, CpPe cita _DQ‘US-

Dr. Ndiritu of OsAeUs on desertification conference, Nairobi..,l‘???.

WPlant'" means anv member of vegetable kingdome.

"Disease" means anv abnormal condition of plants which may be
declared to be a disease.

"Pést" anv animal or vegetable organism harmful to olants or
plant producte.

Wl{censee" any one who has lecally been allowed to carry on
activities in forest areas by being issued with a licence.

Disease is hereinafter used to mean diseases and pestse.

Inspector means the Director of Azriculture or his representative
duly authorised. :

The Plant Protection (Importation) Order, section 4.




(2) Unlilke mines and oil fields where any utilization means deoletion,
foreste present a renewable resource which, according to the ideal prinsciple
of sustained yield, could be utilised indefiritely. In Kenya, it is fair
to say that forests provide economiclgbods that affect the life of every
citizen. The depree of impact varies from the low income grouo, whose
yeliance on simple products such as firewood rar_:ks almost equal to that .on
food, to the relatively affluent group who depend less on forest prodﬁcts'
for their everday life. When other factors such as employment and the
4nfrastructure from the processed forest pwoducts are considered, the role
the forests play in social, political and economic development can hardly

‘be overemphasized., Forestry is a viable business.

y
' f{f Wich abundant forest resources, a mere reservation lar would be
enougﬁ:but as population increases and forest resources bccome scarce,
Iegiglation heede to become more stringent. The Forest Act, has a nrovision
which empowers the Minister to make rules om the rultiple use of fOﬁgst
resources in =rays that will best meet the meeds of the Kenyan neonle.
Section 15. of the forest Act empowers the Minister to make :ride ranging
rules on how each particular forest may be used. The Chief Conservator —aY
further decide on the aoproach to attainin~ various end uses of forest arcac.
Technically, a tree grows to maturity and if not harvested, will eventuallw
die and rot, and this is undeniably a -rarte of economic resourer.

Provided there is a provision of replantinz trees to replace the utilized
ones, utilization of forest resources i{s not incomoatible with forest
conservations Hence, even in protection forests, provided exploitation is

done very sparingly under close supervision, forests would produce wood

besides satisfying their other major purpose@.

‘ 69 :
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CHAPTER FIVE
% .I__I'E‘T'LI ZATION ' OF POREST RESURCES '
l. INTRODUCTORY '
;
]
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b) _ There are some non-plant derivatives produced such as sand, murran
nd stones and these are included under the broad heading of "forest
roduce" simply because they happen to occur in forest areas. They are
xploited in accordance with the conditions of a forest licence. In this
espect, utilization of this category of products is depletion of a resource,
ut their contribution to forest revenue is so insignificant that a state-

t that forest resources can be man;ged on renewable basis, remains basica-
|1y true. Urilization of mineral resources even in forest aress does net
fall under the purviev of the Forest Act. 'Hineril resources are Govntnntng

property wherever they may be found irrespective of land ownership status,

and are exploited in accordance with the Mining act.

»

(2)(a) It is appropriate to mention the lecal provisions that govern the
activities of the right holders in the Eorést areas. The utilization of

forest pf%duce‘by right holders falls in a unicue cetegory beezu the:ﬁ sre |
peOple who have lecal rights to use forest areas for various prescribed uses :
usually without needing to get a licence or pay for the ntoduce.1 Althourh

the Forest Act is silent on the extent of damage that can be tolerated,

there is an underlying principle that the right holders activity should not

be harmful to the forest.s.2 Repugnant activities could lead to extlnctton

of the rights that have been statutorily provided.

i
(b) In the sense that these rights outlined in various Forest Rules,

(see note‘l)‘are for the community of a pirticular area, they are easemants.

1f in these areas soneone has individual ci:le of owpership of land which is

not adjacent to the forest areas cerving as servient property, then the

tighfs are personal to such person. Since however the right are given an

a community basis, as far as a person belongs to that community his rights
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are inheritable by his issues. Unless the rights are extinguished as far
as the communities of the arecas mentioned by the Forest Rules are concerned,

the rights are perpetual. Although the legﬁl rights diminish the owmership-

of the property burdened, when exareised in moderation they can be corpatible,
with good forestr}'-. Most of these forest areas burdened with rights are on
Trust Land and occasionally the government legal interests have had to be
foregone when the land vested in the county council is granted to those
individuals either on lease or commonly as 2 frechold. In other czses,
excision of government lands has been made either to compensate the right
holders for their rights or simply because the legal rights are so dominant
that the ownership is nominal. In such cases, right holders obtain land by
prescriptioh or direct grant from the governmente.

(e) In general, to avoid conflict with other provisions of the Forest
Act, wh :ch otherwise stipulates possession of iicence for any utilization

"'-ti‘d-'zy in forest areas, these rules specifically say that in case of any

confiict, the provisions of right holders shall prevail.

(3) Outside the forest areas, where land is private, there is* no
statutory regulation of exploitation of forest resourcese On private land,
people can harvest wood as the); wish., Exploitation of trees is prohibited
by P:griculture Act when soil erosion would occur as a result of clearing
such vegetation.a A farmer may therefore decide to use his wood on a
sustained yield basis or use all of it now and buy wood from elsewhere in
future. The forest policy tries to encourane farmers to maintain their o-m
_woodlots as a part of good husbandry, minly to ease the pressure of wood on
forest areas and partly to make farmers realize forest products without
incurring the heavy costs associated with procuring wood products from

distant forest areas. The Agricultural Act, Cap. 318 also recognises the
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sortance of woodlot for houschold requirement mainly. Section 2(1) of the

t, includes woodlot management as a part of agriculture.

) Legal provisions of utilization »f forest resources can apororriate-

. be described by examination of licensing, actual timber exploitation

d the incidential use of land for agriculture, industrial and recreational

irposes. Section 15 of the Forest Aﬁt, empowers the Minister to make vide

mging utilization rules in respect of forest areas and unalisnated

swernment land.

. LICENSING
a) Theoretically any activity of utilization of forest produce

hould be done on a licence unless specifically exempted. A licence is

ssued gratuitously and it is a personal right which 1s not normally

t doas mot confer or

V4
:ransferggle.s A licence issued under the Forest Ac

iny licensee right or title to ownership cf land or any vegetation within

o the

the licence area.6 Title of any forest produce is transferred t

licensee onlvy after the measurements Thie means that for example in case

of timber in forest, although one may be licensed to fell and extract such

timber, it still remains the property of government until delivered to the

licensece at the time of measurement when title of wood thus cut opasses and

is vested in the licensee.

(1) Section 7. of the Forest Act empovers the Chief Conservator OY

his reoresentative to iscue licences for reomoval of forest nroduce or use of

forest areas for other purposes such as grazing, cultivation or recreation.

The section prohibits the Chief Conservator from {ssuing licences only in so

far as they affect the wildlife, in which case licensing should rightly fall
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under che Wildlife (Conservation and Mana~ement) Act. There {s considerable
amount of dele-~ntion in issuing licences among the Forest Officers, but
such licences must be issued under the condiitions aporoved by the Chief

Cons.rvater s per section 7. of the Forest éActe The licenses also must be

subject to @nv royalty or fee currently prescribed by the Minister.

(11) Ueually the degree of delegation will depend on the type of
1icence. A Jicence to extract minor forest-produce is issued locallv, under
the guiding orinciple of sustained yields When an Officer does issue a
licence con:rwfy to the overall policy of tiwe Department, he may be depzrt=-
mentally discinlined but usually such licences are honoured to avoi& .
;mbarrassmenu t5 the public and the Departmemt. Licences to ex rtract major
forest produce are usually ce;tralized espeéially where licence is for rore
than one year cduration. Most of the licences evnire at the end of one vear
and -ere ?éi;r .1y called short term licencesa Renewal of such licenenc
1dea11xJéepcnd on whether there is more av#ilable material which is not
commit;ed to lone term licensee who are supmosed to have made hicher

fnvestment in anticipation of sustained formst oroduce supply.

(b) licence Conditionst

Invariably the licence must have whe name of licensee. This is
eséential for effective control of all actfvitie; aseocliated --ith utilization
of forest resources., A licence also must E?ecif; the activitv for ~hich it
is issued, the duration.and the afca of op~ration in the forest area.
Connected with the area of overation is thn auantityv of the fore-t nroduce
that is supposed to be removed as per the liqence. The ouantit" to be
removed 1s essential because the main aim oE issuing the licence is to
regulate the rate of consumption. Licensing can'be very effective regulatory

machanism when dealing with renewable resources.
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) . In practice there are cases where licences are issued without
wowing precisely the quantity of a particular forest produce in a particular
rea. For example in a case of indigenous forest, an inventory figure 1is
1chly approximate when compar:d with a plantation inventory. A licence ia
jch cases would not state a very accurate quantity of material. Licensees
re aware of the problem of estimation gna the Chiesf Conservator is not
asponsible if they do not get the extact guamtity of material stipulated
n the licence.8 In a long-term licence, it %s usgal to stipulate the
{nimum and maximum quantity of material for the licensee. The Chief
onservator has power to reallocate material for which a long-term lieen;n
s issued.9 The situation usually arises whem a licensee does not take
aterial by the right time and .the overall gquantity is accordingly reduced.
here are also rare cases of accumulation of material when no other users
re competing for such material. This would msually occur in remote forest

V4
reas of the country or wvhere a particular commodity is not in big demand.

ii) ’ Licences being merély permission to do what would be unlawful in
orest areas, they diféer depending on the activity for which they are.issued.
ection 15 of the Forest Act empowers the Minfister to make rules on
ondition under which a licence maybe granted, refused or cancelled. The
inister also has power to make any resulatiom on how a licensee mav

onduct his activities in forest areas and he can also regulate the un=

lienated povernment land pursuant to sectiom 15. of the Forest Act.

liiij For example, one of the conditions on long-term licensees 1is that
hey should extract logs in such way that damage to the remaining trees is
ot sustained. They should also be careful about soil erosion. It is
;energlly stipulated that a licensee will be efficient in his utilization

ethod. He should hence cut trees very close to the ground and take all
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erchantable material and hence avoid wastage. The equtpmeﬁt for processing
ood products should also be efficient and any pollution as a result of any

ndustrial activity is normally prohibited as a condition in a licence.

(iv) For better extraction of forest produce, a licensee can construct.
roads or a light railwvay. The Chief Conservator can levy other users of such
road and pay the licensee such provortionate amount as reasonable, Otherwise
the Cﬁief Conservator has a control on such roads and has a free use of

¢hems When a licensee winds up his job the roads are left intact and he is

not entitled to any compensation for construction of such roacds.

(v) Any seribus breach of any rules made under the Forest Act or

provision of the Act itself could lead to suspension or cancellation of

licence. A minor offence will not usually result in drastic mezsuvre ruch

/4
as cancgﬁiation of a licence. In accordance with section 15 of the Forest

0"

Act, a licens2e can appeal to the Minister if aggrieved by the Chief

Conservator. For a Iong-term licensee, he can also give the Chief

e e

Conservator of forests six months notice if he wants to terminate the !
licence.lo Likewise, although it rarely occurs, the Chief Conservator can
give a licensce reasonable notice in writingz where the licensee has failed
to comply wita the provision of licence. In sexrinus hreach of lizence

v ’
conditions, the Chief Conservator can suspend the licence automatically ‘

pending investigation of the issue in dispute. "

() Truct Land Licences:

(1) The Trust Land Act, makes a provisiom of exploiting timber and

other forest produce under a licence. Section 37(1(b) stipulates the




- : 76
-

county council may issue licences for removal of forest produce, not
included in the forest areas. The removal of timber is subject to any
condition such as payment of certain royalty as the council may agreé with
the Minister. Subsection (2) of section 37. of the Act emnowers the ranme!?
to appoint a licensing officer for the purpose of issuing licensing for
grazing, removal of forest oroduce, taking of ainerals, and such other
activities such as wayleaves and tem§orary labour campss The licensing

officer appcinted is usually District Commissionars in vespec. ol giiilcs

and removal of forest produce from Trust Land.ll

r
A

(ii) Section 65. of the Act, stipulates among other things that the
Minister may with the approv?l of the council concerned make rules relating
to Trust Land in respect to issuing licence for cattle grazing and removal
_of forest produce in any particular area of Trust Lande He can extend any
provisiqﬁ:to the whole of the Trust land., Pursuant €6 seciion OJe, the
Trust };nd Rules for various concentratiors of agricultural activities nave
been';ade. Ip these areas, a licence which is very similar to lease 1is
issued for occupation and use of the plots for asricultural activities. The
conservation and use of trees on plots licensed to people are done s;rictly
in accordance with the licence. The licence entitles the licensee to
occupy land for the rest of his life and thereafter his nominated succes<or
for the remainder of his 1ife and this is of course subject to any condition
auch‘as pavment of necessary dues and any other condition which may be laid
down by the Sett:lement.ot'ficer.12 In some cases cle{rance of trees to malie
room for intensive farﬁinq has been made hr this licensine noli~—. Such
trees cut are used for building or for firewood. There is no replacement.
In other cases where adjacent land is fragile, farmers have been prevented

from exploiting trees as a condition of a licence.13 Generally wvhere the

intensive agricultural projects have taken place along fragile land especially
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on the major viverc, patches of forests have given way to agricultural
activities. Flsewhere in Trust Land, licensing is simply a means of
collecting revenue in practice. The licence itself is very simole and has
2 provisfon of only the name of licensee, the quantity of forest oroduce to
be removed anc the district where such produce is to be obtained. Conditions
can be made to pc along with the licensing, but as it is, it contains the

-

bare minimun information.

(111) Licensiﬁg for occupation and use of land is made vhere land is not
set apart.‘ When land is set apart in accordance with section 13., leases
are issued to the settlers in various plots. The settlers have also to
abide by anv condition that may be put by the Settlement Officer. As a
mattef of practice every settl;t is given a cony of rules which he under=~

takes to comply with vhile he continues using the particular olot of the

land.,
3. MARKING
(1)(a) Subject to the conditions of licence, forest oroduce in cases of

trees are marked individually by a forest officer. 1In case of indigenous

forest where a plantation of exotic species is contemnlated to be establi-

shed, an area to be exploited is delincated and it is an offence for a
licensee to exceed the area thus earmarked. Individual markine of trees is
used wﬁen thinnine is tc be carried out, whether the thinnincs are
merchantuble or not. The main idea here is to leave enoush room for the
Sale of the t“innin~s ir

remainine crop to imnrove in volunme and ruality.

only incidental and the more scarce the material is, the more it can be sold,

in any given locality, for various end uses.
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. Yery.
(b) ,“gection 9,.(a) of the Forest Act makes it an offence for anvone to
mark or affix on any forest produce, a mark used by the forest officers to
indicate that the produce can be removed or that it is a govermment property.
The section further stipulates that it is unlawfui te meddle with any malk
or document issued under the Forest Act. Section 9.(5) contains provision
prohibiting also remﬁval of any part of tree bearing n}stamp; or any rmark,
presumablf to avoid 2 loophole whereby one can ingenious chisel out a

mark on a long and dovetailing the piece thus cut info another logs. The
earlier legislaéion (Kenya Forest Oésinance 1911) did not have this
provision.la ‘A simple mariing involves blazing the tree tolbe removed or
any colouring can be made. Before removal, forest produce is arranged in

a convenient way for marking and a hammer with the depn?tmenial mark 1is

.

used.

(c) Subsequent legal identification of forest produce really denends

on the mark used by the forest officer, either before or after measuremrernt. ,
Section 13. of the Forest Act stipulates that in any proceeding, when the |
question arises as to whether the forest produce is obtained from a forest %
area, it will be assumed to be so obtained unless the cogntrary is proved. :
The section is meant to assist forest officers or anyone else authorised to
police forest produce which might be obtained illegally. In practics, if

the forest produce does not bear any forest mark, which serves as prima

facle evidence that it is a forest produce, it is very rarely that such

goods will be queried, although the law makes this provision. The provision

of section 13. of the Forest Act departs from the settled orincinle of la-

that one is innocent until proved guilty. Without considering whether the
provision is justified in holding this view on the undifferentiated forest

goods, any authorised officer would hesitate to interrogate anyone




79

~ .

o

jsessing unmarked forest produce for fear of excessive nuisance unless

» goods-are in the forest area or in the irmediate vicinitj.

) In private land, there is no legal provision requiring anyone to
rk his trees before utilization. Where trees are very few, the owner caa
stincuish the trees to be sold, and when they are many he may mark them

in the forest area or simply delineate an area of operation.

) Yan Trust Land, although there is a provision in the Trust Land Act

the unwritten policy

licence anyone wanting to remove the forest produce,

"Mhelp yourself with the cream." The forests or trees being exploited in

i{s case is indicenous species and payment is done on the quantity presented

T assessment by tﬁe Licensee.  There is no question of predetemining what

11 be removed in practice. Any situation where marking for better

{1ization would be made would be an exceotion rather than the rule.

V4

&

/" FELLTNG AND MEASUREMENT

.

1)(a) Section 15(1) of the Forest Act empowers the Minister to make rules

 felling and working of the forest produce. In practice an 1nventory_of

tock is made and felling programmes are made on the basis of such estima=

{ons of the volume of wood in the foreste Although actual sale of forest

roduce can be made on such estimated volume, sale of logs is dene on txue

easurement of volume after the trees has been cevered and crosscut into

onvenient sizes.

To have logs ready for measurement, the Chief Conservator has

bsolute discretion in case of indigenous forests whether to clearfell or

emove logs on a selective basis. In the case of a plantation, there is

n accepted practice whereby thinning is done in the course of the rotation.

hen the trees are mature, there is not much option left except to clearfell

uch plantations. The method is particularly favoured by the industrialist

-

-

- —

e —— g —
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from the logeing costs point of view, Besides costs of extraction,
produ;tivity is hircher in clearfelling than in selective cutting. Trom a
forestry point of view, the method is justified when receneration of
shade-intolerant species is desired. Also in the case of indigenous siecies,
the éesire may be to replace the trees by different species, in which case
clearfelling becomes necessary if the species desired is also shade=~
intolerant. It is quite possible in the case of indigenous trees to leave
some trees as nurses if the desired species is shade=tolerant. The establis®™.
ment of the current 162,717 hectares of plantat{on, mainly of exotic species,

rhas been preceded by clearfelling of indigenous forests and in some few

cases thers has been planting of open glades., These plantations have mainly

been monoculture and even-aged for each unit of plantation, and with proper

r

management a more ascertainable sustained yield is possible than with

indigenous forest which grow slowly with indeterminate composition.

/

V4

A 1
(b) Selling trees on standing volume is being contemplated 5but in
)
the meanvhile, the Forests (General) Rules 1969 stipulates that true volima

of lore should be obtained and the rovalty calculated should be bhased on cuc™

volume. Measurement is in metric units. A licensee is usuallw resnonsible

for arrancing wood in a convenient war before a forest officer can mesasure.

A forest officer has nower to refuse to measure w700d +hich it not convenient-

ly arranged for measurement surposes. In all cases of measurement, to avold

comnlaints on the volume comnuted, a renresentative of the licensee has

to be oresent and in fact has to endorse the measurement fisurer.

In arriving at the volume to charge, the Chief Conservator is

empowered to give defect allowances by the Forests (General) Rules either

for a certain area in general after sample tests or on an individual basis

pursuant to section 5. of the Rules. He can backdate such defect allorrance
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i1f in his orinion such decision is justified, Where wood is generally
deformed, the Chief Conservaior has power to have it measured in form of
stacks and anpropriate conversion factor derived experimentally can be
used to determine the true voiume of wood.16 Firewcod 1; conveniently sold
as stacks ard the rules have made provision for sale of small quantities
of wood.17 Other forest products better assessed in running metre oY weiecht
are correspcndingly stipulated in the Forests (General) Rules, 1969.
(c) Measutement on the Trust land is made when the aounty council
officials can manage and the Forest Department is not consulted to see the
measurement ‘are being &one accurately. In the countryside, it would be
‘very unusual for anyone to calculate the volume of a piece of wood before
selling it or using it for some other purposes. People versed with forestry
practice migﬁt do some measurement for the sake of comparison, but this
would be an ‘exception rather than the rule, Firewood sales however can ha
said to be based on a measured quantitye Similarly charcoal is sold in
bags and vhen marketed in any case there is a orice control based on weight
but regardless of the grade and the species from which charcoal is obtained.
Consumers however have tastes and given a chance to choose thev know for
example that charcoal from some species burns better and longer =~ piving
on the whole more calorific value than others. Some consumers certainly

would be willing to pay more for some brand 1f differontiatad in the marict.

!
i

(d) In practice, measurement of forest produce nresents a formidable
task. Many manhours are exnended in measurement. A curvel carrind out b7
the writer indicates that a forester in an average forest station spends
21 per cent of his time in measurement of forest produce (see table 5).
Therefore for about 100 foresters, it would mean 5670 mandays are spent on

.

forest produce measurement per year. A harrassed forest officer often usc-
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visual eatimagion iﬁs:ead of measurement snd this hag led to loss of
substantial amounts of money either to the Government or the licensee.

In other cases, use of defectlve measurement cannot be ruled out.la With
the present method of measurement, a forest officer in a busy station would
hardly have any time to do other duties and forestry practice is bound co
suffer somehow. For example a forester spares only 5 per cent of his time
to manage protective forests, important as they are.l (see table 5).
Ideally, measuremeﬁt of forest produ?e should not be delegated to officers
junior to a forest officer‘in a station. In practice however because ot
the amount of work involved measurement is delegated to junior officers
and the system fhen becomes fraught with mistakes especially on the juuior
employees who have had very little formal education.

\

»

(2) Working and Extractions

To regulate the removal of forest produce, section 15(a)(1) of

- the Forest Act empowers the Minister to make rules on working and removal of

logs. Generally in the forest areas, besides arranging logs in a convenient
way to be reasured, a licensee is not supposed to conceal any tree stump.
Section 9(c) stipulates that it is an offence for anyone to cover Or conceal

tree stump in forest areas or even on unalienated government land. He
!

should also not destroy or remove any part of tree stumDe. For inspection
purposes, a tree stump naturally should be acconpanied by lozs cut. If

during measurement, a forest officer sees a freshly cut stumo, he can demard

the logs and if these are not produced, he has a prima facie evidence that

timber has been removed {1lepally, Manv other deductions which are useful

for efficient management of forests, can be made by an observant forest
officer. Crown and branchwood remains the property of government and can be
disposed of by the Chief Conservator in any manner consistent with his

powers.l9 If other logs paid for are not removed after the exoiration of



TABLE FIVE

FORESTERS DISTRIBUTION OF TIME ON MAJOR

ACTIVITIES IN FOREST STATION

% TIME
SPE
(1) MEASUREMENT OF FUREST PRODUCE 21
(mainly locs measurement)
(2) DEVELOPMENT PROJECTS 17
(Buildings & roads)
(3) ESTABLISHMENT AND MAINTENANCE OF
PLANTATIONS 29
(land prenaration, silviculture work,
protaction & survey etc.)
[ '
(4) PROTECTIVE FOREST MANAGEMENT 5
/(water catchment and soil
/ conservation)
(5) MISCSLLANEOUS ADMINISTRATIVE 28

ACTIVITIES
(office work and general nolicing)
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licence, the ovwnership reverts to the GCovermment and the licensee is not
sntitled to compensation and this condition is notified to the licensee as

s condition of a licence or otherwise. The branchwood and any wood not

{n any manner consistent with his powerse

59 ILOYALTY AND FEES PRICING

(1)(z)(1i) Forestry as a business generates revenue in the form of royailies
and feese In Ken;ra royalty is payment to the Government as the landowmer for
removal and use of forest produces Royalty signifies payment for that type
of forest produce which can be expte'ssed as a unit volume or weight and
utﬂization usually involves removal of the produce either proccesed or &s

a rav material_. Fees on the ot.her hand, are payment for use of forest areas
for_ nctivities such as grazing and cultivation. Here the fees are based on

the mm:ber of cattle and the area being culéivated. Hence, fees are payment

for the use of forest tesources in situ. Section 15 of the Forest Act

empowers the Minister to make rules on prescribing fees and royalties which

are revised from time to time. Fees account for a very small fraction of

total revenue realised by the Forest Department (about 8%). The bulk of

revenue is from royalties, mainly from sale of logs and fuelwoodes

(41)  The royalty is fixed ome whereby the Government offers the

forest produce at a price currnetly fixed pursuant to the Forest (General)

Rules, 1969 and is uniform throughout the ceentry for any given grade of

a species. Sale by public auction or tender which would certainly mean

different royalties for the same grade of species due to proximity of market

48 not practised in Kemya. In fact, the Forests (General) Rules 1969

-

removed from the forest arca in time can be dlsposed of by the Chiel Conservalox
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which’ govern utilization of forest produce do mot apply in the case &
sale by auction, tender or any private agreementlresulting to higher

toy.lcy.zo

(2)(a) The Forests (General) Rules, 1969 which essentiaily make payment
of every forest étoduce mandatory, do not lie in ro;pect of some forest
produce when the user is a right-holder. The various forest rules on
right-holders stipulate that Afric;nl of the respective areas can take

free of charge dead wood for their domestic use. There is a constant
stress that such wood must not be for sale or barﬁar. The rules also allows
the right-holders to cut trees for building purpo;es frée and withcut'
licence, for building their own houses. There 1s-ﬁg 1imit of the number
of huts and this will depend on for example the numﬁer of wives a man has,
or the extended family he has to cater fore 1In most cases there are
schedules of trees which should not be felled without express permission
of the forest officer. It has been held that a right-holder who fells
such reserved prohibited tree without avthority is guilty regardless of

the size of tree cut-21

(b) wWithout a licence or charge the right-holder generally can
collect wild berries, grass for thatching houses and can also use forest
areas for honey production. Usually when it 1s a question of cuttin2
Utilization of

healthy trees, forest officers have to mark such treese

dead wood, honey collection and wild fruits need not be authorised.

I(3)(a) Initially royalties were fixed arbitrarily but nowadays, they
are a fuction of the average selling price of sawm tigber. To get the
average selling price of sawn timber, savmills are legally'bound to send
returns of their sale each year indicating quantities of timber sold'by

species each year. Section 8(7) of the Forests (Ceneral) Rules, 1969 makes
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4t an offence for anyone to send information which he thinks is false. Tne
sawmil}s are required by the same rules to send any other information such
as audited reports as the Chief Conservator may require and they have to

comply with such request.

From the information thus submitted, the Minister computes the
average selling orice of sawn timber ffee.on rail mill station, From this
information che rovalty of various séecies based on size of logs and the
grades are calculated.22 The royalties thus ealculated arc gazetiad at the
end of each financial year and are effective fro; 1st July of each:-year.
The Forests {(General) Rules makes this provision of revision. Section iS
(a)(l) of the For;st Act, emnowers the Minister to make regulation on sale
of forest produce. He can when it is necessary adjust the price of royalty
before the end of the year after consulting the Chief Conservator and the
people that are reoresentative of timber industrv. 1If the Minister is

/

satisfiqﬁvthat he has not had enough information in respect of cerctain

specie§ of timber, he can leave their rovalties unaltered and the last
o

royalfy to be revised stays in force.

(b) Other than the small quantity of’firewood which is based on
headloads per month, the Chief Consarvatorris empowered by the rules to
charge the rovalty he thinks is fair for the firewood. The Chief Conservntof'
s representatives authorised in writing can also fix a royalty on firewood.
The érovision is meant to make f;rewood fetch more mnoney especially in

areas near consumntion centres like Nairohi and other torms. Hitherte
production of firewood-has been a secondary objective in forest manaccnent
gince the earlier failure of firewood plantations to cater for railwvavrs

which suitched from wood burning to oil burning locomotives. If the orices

.
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rise high enouch management of forests for firewood vroduction could very

well compets with oroduction for other uses,

(c) Tn forest areas, thars are licencees who pay for wood on » curch
basis. Thece licensees cannot theoretically remove any wood until they
pay for all of it. 1f a forest officer allows wood to be taken without
payment and consequently the licensee defaults, the Forester is recronsible
and is subject to discinlinary action. As for-thc long-term liccnsees,
they usually ha§e a s:curi€§ wvhich they fcnew vearly. The licensees.can
take logs as soon as they are marked and the measurement entered in M
accountablc’document. They can then pay anytime before two months e:pire.
'If two months expire, then an interest of % per cent oer mont® ir ckaraed

on the unpaid debt., Of course, the Minister can waive any interest pay-

_able_under the rules.

(d) : ‘-mIﬁipracticn ﬁhc 11cnonsees continue pavin~ and as lonr as the
‘debt owine o the Government at any time does not exceed the security, the
licensens can continue taking loazs on a credit basié. tthen the debt just
equals or slichtly exceeds tha sccurity, narking of lons for the licensee
{s immediatcly halted and as the Government in this case is the only seller
of loes, unless the licensee is bankrunt, he .1111 somehow oay -rithout éolar'

-~

and markins is resumed.
i

/

(e). Other minor forast produce evech as stone and cut grass are
oriced arbitrarily and royalty is outlined {n the second schedule of the

Forests (Ceneral) Rules, 1969.

(4) In rural are;s,'the priée paid for forest produce depends on

barpgaining and the agreed price will usually depend on the scarcity of the

comnoditv., However, different nronle +ri1l ba able to fetch differe-t
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prices for their commodity devending on how well they barsain. The barecain

itself is naturally influenced by factors euch as whether the vendor is
desparately in need of money. In most cases, sale is per unit tree and

the quantity is assessed visually., One may also sell merchantable txccs

on an arca basis éithqut doing any detailed 1nvent§fy work. For both
vendor and the purchaser, valu?ble consideration is based on unit volume,
however 1naccura:é1y it maybe asses;ed. As for other surface resources

such as the murran vhose exploitation certainly may mean removal OL Crees,
the price obtained usually depends on how rmuch the user such as Road
Authority or any privﬁte road conxtrac:of is williﬁg to %ay; There 1; not
much 4in the Forest Law or other laws covering the-rgstorgtion of the surface
after mine working but it would appear that any roy;Lty if it takes account
of surface destruction and the impossibility of compiete restoration would
be considerably hicher and the tree util@zation mircht be more nrofitable
than the case is now. In other cases, clearing of forests for asricultural
purposes is considered as land improveme1t,23 and in such case wood may be

assigned gratuitously or in exchange for labour of doing the clearing. This

is a situation where trees which nay have taken years fetch less than ten

per cent of their value.

(5) The local authorites may charve a rovaltv for forest produce in
th; land vested in them. Section 37. of the Trust Land Act empowers the
county council to-#ix fees and royalty for amny of the forest produce in
Trust Land areas not catrred bty the Forest Act. Pursuant to this section,
the Trust Land (Removal of Forest Produce) Rules stipulates the royalty to
be paid for various species of woods The timber royalty per unit volume
within any species is on a pTo rata basis and grade i; jmmaterial. Fencing

posts, a major produce, are charged on the number regardless of size and
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there is some prade classification in case of roles. Generally, the
royalty is much lower than those charced in the forest areas and this

accounts for preferential exoloitation of forest produce from the Trust

Land. The possibility of not naving for all forest produce, & loophc le
-1nherent in the qverall utilization of forests in Trust Land, furthex

makes conditions conducive for exploitation of county council forests.

(6) Tied up with the timber payment is the question of trees which
necessarily have to be removed for various works which have legal rights,
implied or otherwises Section 90. of the Govermment Land Act, stipulates.
that when destruction of planted trees, bushes or shrubs occurs as a ;esulc
of activity for publie work such as telegraphpoles or dams, the owner of
trees shall be compensated for the trees at a reasonable sum not exceecing
market value. A similar nrovision is made in the Wayleaves Act, Cap. 292.
Sccti?; 6(1) of the Act, stipulates that Covernment shall make good famace
dong to any tree in course of installing sewer, drain, or waterpine. 1IN
the absence of recosnized orices in the rural areas, the narket value
should be ﬁnarly the royalty sovernment charaees in forest area and in cas®
of trust land the royalty tabulated by the county t-:ouﬂci.l.ul The emphasis
here is on planted trees and a body could very well refuse to nav for 2

tree occurine naturally, howrever valuable it mavbe to the o-meT. In thte

_event of disagreement on the price, section 146, of the Governmwut Land

Act makes a provision of referrins the matter to arbitration.

(7 In oractice the Forest panartment has been revisinz tae rovalse
of planted wood since 1969, and rovision provision is made by the Forests
(General) Rules, 1969. It was a condition of the second phase of the

World Bank loan, among other conditions, that the rovalty of plantation

‘ timber should be {ncreased at a compound {nterest of ten per cent olus an
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inflationarv rate for the-five years that the t0an would continue beire
dravm. The royalty for planted wood before 1969 was thoucht to he too low
to give {nternationally accepted internal rate of return. Hence the

rovalty had to be increased annuallj for the country to cuslify for the

World Bank Loan. There is nothing to stop the Governnent from making a

special rate for an¥ {ndustry in the country.

6. OCCUPATI0N OF LAYD :

(1)(a) Quite often, to efficiently carry out utilization of forest
resources, which are ocuite bulky in many cases, it is necessary toloccuoy-
government land. In the case of forest areas, section 15(a)(11) of the
Forost Act ennovers the Minister to make rules of ceneral asnlieation in

regard to. occupation and use of forest areas for various purcoses such ac

——cultdvat ion arazing and {ndustrial activitics. For the purnose of

establishment, mninccnance and nmarketing forest produce, the povernrent

employees'do stay in forest areas under the conditions aporoyed by the

Chief ConservatoTe

Significantly, the ororth of forest production has bann
accompanied by larce nunber of resident worlmaen and their frmiline in

forest areas. These neonls have haan enploved for nlantin~ and mnncral

activities accociated -s{th manasenent of forestz. The Forrzzs (Yer'men's
Residence) Rules 1965 made under rection 15 of the Act rtisulcstes that 20

_authorized officer may erant a licence to a forest worker, wharhar ratized

or active aorittine him to raridn 4in anv enacifiad fotentinzal and

carry on the activity of cultivating and grazin~ his cattle in accordance
2
with any condition imnosed by the Chief Conservator. g The shifting

cultivation allowad has been very useful in lowering costs of establishine

trees on the wHola, " The licence to cultivate docs not confer any tizht

over or in the land.
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The rules also stipulates that there sha}l be paid by the
licensce any fee for crazing and cultivatiag as notified in the anette.2
A breach of any condition could lead to termination of contract of service
4n which case a terminaticon noticze of one month is issued,

The foresf workman must then remowe himsclfkvithin the time
notified-and may aftervards come to harvest his crops in the forest aren.
Otherwise where there is no breach of contract, emﬁloyces continue enjoving
benefits as per the rules.zs Even vhen they retire, they still live in the
forest areas with their extended families., Similarly in étac;ice, althouzh
the Forests (Worlmen Residence) Rules stinulate family of ; deceased forest
Qorker should move out of the forest arca within nihe}montﬁs, family of

deceased forest workﬁen whether he was retired at the ‘time of death or

still working, do continue living in the forest areas.

.(b) Ap;rt from Forest Department employees, some ripht-holders have
statutory permission to live in the forest arecas without licence or oarment
of ground rent.29 Other rules in respect of risht-holders overnit
occupation of forest areas for ceremonial curposes such as circumeision and
general worship.30 Such rights of occunation are valid only during the
period of the ceremonies which from tine {-memorial have taken nlace in

the particular forest areas.

(e) _ The occupation of forest areas for industrial purposes is a
lepitimate purnose recoenizad by the Forne= Aect =action 15(2)/ii). For
example in case of savmills and other wood-using industries, a need to site
such industries in forest areas mainly to minimize the trnnsgortation cost
of raw material has always been a fact of forest manapement. Any wood-using

industry 1ﬁ the forest are; has to abide by conditions of licence. Such
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industriecs also emnloy a substantial numbar of sanlovees, The manaecement

is resvonsible for the actions of the emnloyeaes in accordance *+ith mastev~
servant rclationship.31 Usually there is a condition of licence that 'the

Chiei_Conservator has to apnrove the labour village layout. In all casrs

for occunation of land for industrial purvoses, there is payment of oround
yent for the area occupied in such way that it cannot he urnd for other

forestry activities. In case of a sawmill, the fee is fifty shillinas

per hectare per annum.

2
(2) Temporary Occuvation of Land: il
(1) The Government Land Act, 1970 makes a provision for the

Temnorarvy occupnation of any unalienated povernment land. Section ¢0. of the
Act stipulates that an annual licence continues in force until one is piven
_three months notice to cuit. There {s also a orovision that the benefits

/
of such I4ceace can be transfrrred with the consent of the Comissionar and

P
4
0

convergely the benefits are resistrable and conditions bindin~ to succescors
o "
includin~ ninors-32

(i1) It is a condition of licence that a rent or any other rhar®e

shall be naid when due. The 1icensee should also keeo the arra occunied
reasonably clean and dumdin? of rnfuee and rubbish is manerall:- forbidden
as- per scctions 2. and 143, of the Act. Failure to observe these
conditions can lead to forfeiture of licence and such forfeiturr doe= not
extinguish the debt owing to the'Governnﬂnt. Section 79. of the Act refars.
then forfeiture is coﬁmn:ced, anv aceantance of nurchase mon~7 Aane not

33
signify waiver of the forfeiture which 1is already commenced.

-

- —
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On the expiration of a licence or wvhea the licensee wants to

leave -~ tand, he can remove his temporary structure or any building ke
may ! crected. If the building is not reomoved, it becomes rovernment
pro: &nd no compensation is made to such a licensees In the casc of 3.
leas: . : is entitled to remove one's property three months after the
term?~ ‘on of lease.

(1i3) The temporary'occupation licence is issued to people wishing to
utili  ‘orest resources or to carry out‘welfare activities in the forest

areas. .n the case of forest arecas, the Commissioner of lands would nor="
"’

mally - ar with the Forest Department to ensure that issue of such

tempor occupation licence {e not ineensistent with good forestry

_practf ~ Unlawful occupation of government land would lead to prosecution

—withaul svocf of damage.

6b§upation of T;ust Lands is catered by the Trust Land Rules
where v :oole have to be resident on land either set apart or not set anart.
Exploi:--ion includes utilization of forest resou;cns. Pronle wantine to
remove -imber from trust lands can easily mot a licence to ~rnable then to

occunr -and for the purposes of for examnle, extracting and sa-rine tinmber.

(3) Private Land:

(f) On private land there is no orobhlem of occunation for utiliratfon.
On rare occasions a pitsawyver may wvant to camn in a olace for convertin=~
lop~ to “oardsz. This {s horsaver a ~rivete contranrt and any hrerch nf

such a--:ement would be dealt with as a civil matter. Otherwise peoplc

use tl : ~éo& in thair smallholdings and any unlasful occupation of land
amount- -0 trespass. For nevly acquired farms, the ovners may have to

asres - :h the squatters on the land. Usually, while such squatters cannot




. - - —— i S ———

a4
be eviet~d until they get an alternative nlace to occuov, their activities
are linitved., Nevertheless, they have utilized forest nroduce to a conside-
rable de-ree especially for fifcwood and gharconl both for sale and their
use, 1In other cases, especially on big farms, scople cccupy land earzyine
on activities of cﬁltiyation and of necessity exploit trees for various
purposess 1f left uninterrupted for fairly lons, the§ hope the adverse

1

possession will riEcn to prescrip:ion.35 In an effort to have undisturbed
possession, activities cuch as cultivation, buildinz, ereation oi cementeries.
211 of which involve clearina and use of good, ar;‘?one p;ina facie richts
of occunation. If the occupation and the associaceh acti%it{cs are- Y
" acquicsced in for 2 reasonably lonz time, owmership of the particular land
can be coined and the cettlers continue using the laéd unicss one with a
better title establishes a case. Today, Forests on 5}ivatc land have been
overeynloitad mainly throush the nrocess of adverse possession.1‘ T-» over-
" exploitation has heen rost sieonificant on larce scale farms mainly durinn
the trancfer and transnission or usually when an?’ disnosition i~ contenn<
lated bv the resident employccs.aT_ Exnloitation of even thclprotoctivc

forects han been a comion feature in the countr’. In this resoect, the la--

can facilitate forest conserrvation b allorrina death duty to ta maid anle

at the tinn of harvecting timber and not at the time of deatk of the ¢"mer

38
as is the case with other real nronerth. In Kenva death dut™ 2n eyt

pro;nrty ie pavable within tentv-cinht davs after assessment :et*:ﬂ.qo
Provision of payine 3 acual {nstalaant at “% {nterest i the only provirion
of daferring payment. In practice an {nheritor *rould have to £all tirder
to pay death dutys On the other hand, {# the Estate Dut? Act macde nrovicion
for defcrring payment of death duty up to the time of harvestinz timber,

most nrivate people would be encourased to conserve fornsts, Ac it is, even

deferring the estate duty for 5 equal payment is complicated by the vossibi-
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lity of drmandine a security. A failure to may estate duty when due,

|
further connlicates the relief, for an interest of 9% is charﬁnablr.hn

(11) Even the owners of large scale farms which are mainly ecovecnment
leases do ovorcyoloit wood in anticipation of disoosition. Theoretically
where the leace is silent on the Doctrine of Waste, the lessee should be
impeachable for waste, in accordance with common law which is applicable
in Kenya when Acts are silent on any matter., It is a settied nrincinie
that when a tenant is impeachable for waste, some. proportions of money
from sale of ‘timber should be capital to protect 1nher1tance and eenerally
’
the remainderman or the reversioner., In most cases thr;e quarters is
set aside as a capital and one quarter_&f proceeds ﬁoes'Fs rent and nrofits.
Section 29 of the Trusts of Land Act, Cap. 290, impéses a duty on the
trustee for sale to act in compliance with the Doctrine of Waste in
apportioning three quarters and one quafter of timber rewvenue to cacvital
and income respectively.hl A tenant who is not impeachable for waste can
utilize trees as he likes without the obliesation of setting aside sone

money as capital. He would howevar be liable for eouitable wraste {f therna

{s harvesting of ornmamental trees and other plantations such as windbreaks

which are.not meant to be harvested.

(111) Where however the land is used primarily for growing wood which

{s harvested periodically, the Doctrine of Waste does not anolwv, The

Doctrine of timber estate seems to have had an early lenal attention and

the view of the common law here is that the harvestin~ of a ti=hear cr22

does not injure the inheritance because there is a normal succession of

timber t.-.'::-:ops.‘lz it 1s‘iike any other form of cultivation and the tree

A ;
harvesting is a part of annual fruits. 2 Although common law in the last

.



96

~ -

rcﬁort;kquld apply in Kenya, the meaning of "timber” would certainly have
to be redefined because common law recognises timget as beins only some
temperate spccies and this also dqpended on the locality-aa

For tenants impeachable for waste, tne common law view holds
that they can cut{wooq for general maintenance of ;State and thinnings
generally do not fall under purview of the Doctrine ;f Waste. Section 33

i

(1)(a) of the Trusts of Land Ordinance concurs with the views of cor=on
law by stipulating that Trustees for sale can fell timber or cut uncerwood
from time to time in the course of repairs or ot££¥wise.f Underwood here

would include thinniﬁgs and any other wood whose removal'would improve the

remaining crop. Underwood may or nay not be marketable.
" . i

(iv) In practice farm leases are very long, 999:ycars, and the
proprietors of such leases behave like proprietors of freehold. It is only
the trusteds for sale who seem to be impeachable for waste according to The
Trusts of Land Ordinance. In most cases for short subleases in towns it is
usual to put a clause of non-destruction of orn-=mental trees, and even with-

out such clause such covenant would be implied in accordance with eouitable

waste.

(v) In any case o proprietor of land or lease may pive anvyone a

liéence to occupy land for utilization of forest produce. Such licecce is
not reqistrablc.as 1f any activity by the proorietor would adversely affect

the licensee the course open to such licensee is to lodee caution nursuant
to section 131 of the Registered Land Act, 1977.

Te CRAZING A'TD NI TIVATION

(L . gection 15. of the Forest Act empowers the Minister to use forest

. area for grazing and cultivation purposese In this way a fee is charsed for

the use of forest areas for agricultural activities. The Forests (General)
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Rules state that the cultivation fee is fifteen shillings per hectare. The
licence is on an annual basis but can be renewed as long #s the land is not
required for planting or for some other purposes. Such licence congains
any.condition that Chief CGonservator may want to imnace. The epecinl
-conditions which oo along with the licence for example are to pay the fee
demanded and give an undertaking to surrender land when asked to do it.
Other activities which are inconsigtent with pood forestry are forbidden.

In this respect forest areas have contriluted groatly towards the countiy’s

food production.

/

A fee of one shilling per head of larger animals such as cows

and ho rses (bovines and equines) {s chareed per month. For sheeﬁ, the
fee is twenty cents per head per month. The youne ones are chareed like
the adults. The sscential element in a erazing licence is that animals
shoulg bp keot away fronm the trees that ﬁQed protections The licence is

SUb;ect to availability of grass and the herdsman is required to refrain

from burning or cuttin” ‘vepetation unlawfully. 1In this context forest

oreatly especially where the surroundine community

areas have contribhted
are short of land. There are cases where the forecst officers --ould

hesitate to olant trees for fear of denrivinez the adjacent cormunity of a

grazing facility. In orincinle, nlantins of trees takes orecereandes OVAT

orazing.

(2) The rules that covern the activities of the rioht=holdars o2na=

fally allow free grazing of cattle on open srounds to the comunity as a

whole. However, this is usually in reference to open glades usually

adjacenﬁ to the connunal land. As for the nladns in the {nterior of

forest arcas there is more restriction. Grazing is opeh.to gome varticular

:ecogni:cd usars and in this case the local administration assists in

keconine a re~icster.
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rhe earryinn capacity of anv area is a prime consideration and

sats arc rrnerally forbidden in the forest lrens.bﬁ Other richts of

]

erazing in the forest are given vhere there is a necessity to have access

to watovins »oints and salt ldeks <hich from time irmemorial hawe »eon

lé
used ccnwunallyﬂaccording to customary laws of various lreas.‘T

The Suk tribe and the people of the Baringo are alloed by the

respective rules to cultivate forest areas which have been chosen by the

local-adainistrative officers or forest officerse.

8. MULTIPLE USE OF FOREST RESOLTCES

(2) In practice any plece of forest area can be‘used for various
furpoqns, the weight of each use dﬁﬂ?ﬂdin" on the objective of the
rovernnent and usually on the pressure various users are havine on the
1imitrd natural resources. The Forest Act itself does mnot stinsulate che
miltinlc-tice of forcst.' Conflict begins when two uses cannot be accon=
modated at the same tine and then the various usars naturally exert
pressurc, each group trying to have its use bniné ~iven nrioritr. The

Chief Concervator has absolute discrntion in deciding to rthat use each

forest should be pute

(b) Besides use of forest areas for the purnoses mentioned above,

forest arcas are used for wildlife and recreation. These uses ere

sccondary in forest arcas but are nrimary in national oarls. The Forest

Act ackno-rlecnas use of forset arras for 41811~ ~nd reer~-t1°" e Lt

provisions which prohibit huntint unless authorised under the trildlife

(Conservation and Mana~ement) Acte The creation of nature reserves in

aimed besides other uses at providing amenitv. Amenity

forest arcas 1is

{s difficult to define and it i{s just as well that the la'r does mot 70 in
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it because it is very much a matter of individual taste, Hovever, it is

. - ——

senerally accepted that amenity is that apprearance and lavout of to'ms

and countrv-sicde vhich gives a comfortable and pleasant experience to an
averare nersr:aﬂ.l‘8 To manv peeple, seme combinatlon of trees either occurineg
naturally or plantgd can produce the amenity value. ::reeless landscanes are
monotonous and lack the variety and life of areas thaf are adébcd ith
forests, woodlots, shelterbelts, orchards and ornamental trees., The Forests
(¥airobi Arboretum) Rules under Torest Act are neaﬁt to regulate use of

the Nairobi Arboretun for the recreationll-purposesf This unit of forest

arca is hichly used as a park mainly by towns people and tpur;sts. e

() The Forest Act also recopnises the importinée of::nmmercial fish
production. The Forests (Fish Hatcheries) Rules made pursuant to section 15.
of the Forest Act stipulate that the Minister can by a licence ;-aulato the
use and occunation of a forest area for comercial fish hatcheries. 1In
ﬁractice, thefe are a number of fish hatcheries in the forest areas. In
principle fisheries authority can identify anv area they want for fish
farming and provided they or any other group of peoole do not brhave contrarvy
to the various conditions of the licence, they can carry out fieh farmine

" 4n forest areas. Trout particularly like the cold unnolluted water ~menerally
-

found in the forest areas.
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FOOTNOLES

——— ——a——

1. The folle-inn rules give various communities legal right to utze
forest areasi= H
The Forests (Lembus) Rules, Can. 176(1948) Sub.leg.
The Ferests (Nandi) Rules, Cap. 176(1948) Sub. leg.
The Forests (Eleavo) Rules, Can. 176{1049) Suk,le1,
The Forests (Tumen Yamacia) Rules. ON 70471040 X
The Forests (West Polot) Rules, GN 1648/1954
The Forests (North Mvanza, Kakamena and Bunvala)Rules, LeNe275/1959.
The Forests (Meru) Rules, LeNe 502/1959
The Forests (Kirale) Rules, LeNe 424/1960.

2. Richt-holders are not owners of oroperty and the exercise of
these richts should not ewallow or rendar oroperty valucless.
Badan Povall, B.He (1882). Manvul of jurispiudelce rui Lviess

Officers. D. 102.

3. A total of 6,128.1 ha. were excised in Lembus for the use of
right-holders: LeNe 207 of 1965.

4, Section 48(1), Agriculture Act, Cap. 318.

L 1 Unless statute says'otherwise, licence is personal privilere and

comes to an end on ceath of licensee. Roger, M. (1969). An
Outline of comercial law in East: Africa.

6. Condition 54 of licence to extract and mill timber.

7 hﬂCondifion 19 of timber licence, delivery OL lOPSe

8. /“ Condition 25 of timber licence, shortfall in timber estimated.

9. ' Condition 14 and 15 of timber licence, withdraw of clearfells
and thinnings.

10. Condition 52 of timber licence, termination of licence.

11. 1icensing Officer appointed under section 37(2), Trust Land Act,
Cap. 288. _

12, The Trust Land (North Yatta, Yatta Plateau and Ithanca) Rules,

seciion 8(g).

13, / Section 8(g) of the Trust Land (North Yatta, Yatta Plateau and
Ithanga) Rules, LeNe 181/1959.

14, Someone did actually die out a stamn mark and fixed it on another
lo~, Ha escaned liabilite under seetion 27 of Kenya Forest
Ordinance 1211 = hecause the accusnd could not have counterfeited,

altered, obliterated or defaced the mark.
Gordon, WeA., (1955). The Law of Forestry,op.cite. p«372.

15. Measurement on standine volume being done for pulp and paper
mill.
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16. Section #(3), The Forests (Generz1) Rules, 153 of stacked wood
is anprovimately eruval to 0.56 m~ of solid wood, Forest Depart-

ment Ceneral Order no. 206, Measurement of Timber.

17. With axes and without, four and tio shillines. per month resoect-
f;eéy, second schedule, item 16. of the Forests (General) Rules,
1969.

18. Tt happered in Elburgon on measurement of Sokoro Savmiils logs,

1977. Writer's personal expericnces

19. Section 10 of the Forests (General) Rules, 1969.
20. Section £(1)(i1i) of the Forests (Ceneral) Rules.
. Kayemba ve B. 1953, 20 EsAcCehs 138 '
22, The rovalty per unit volume increases on & eraduated scale

with increase of size of logs. Broadlv, the grades are based
on the pruned and unnroned loes. Pruned lors have branch scars
comnletely occluded and are more exoensive than the unoruned
logs which are generally charged at a price of one class.

23, Covernment Land Act, Cap. 280, section 33. First schedule r.2.
2L, A rational tree valuation hesides considerine the market value of
its wood should consider sneciers, assthatic function, scarcit,
s =giie and any other uniaue charseteristic of such treee esnecinlly

«Men ornamental iscue is at ctalkr. Raad, Ae (Senteumber, 19/ute

o G i 4

Tees in Torms and thelr valuatioie

25. Puip and Paner Mill gets consicnrrably reduced rovalty.
26. Le~al Notice 190/1965.
27, Section 6 of the Forests (“orknan's Residence) Rules, 1945,

nensionabla emnlorenre nf rha Forest

28. Forest workman means any mnon=
de a casnal labourer and un=

Denartment but doee not inclu
established subordinate servica.

29, The Forests (Test Prol-ot) Rules allowrs Su!- tribe to 1ive in
forest arras. Section (b)Y, Sinilarly t-» Forasts (Turen=
¥rma=1n) Pules, section g, and 7. imnlies on poseihilit of

allo--in~ annroved forest cultivators to live in thr forn-r ATRAS.

30. Tha Forrete (Meru) Rules, Section 3(e) and the Foracts (Trmen=
Kamasia) Rules, section 5(1).

31. Condition ¢3 of licence to extract and mill timber.

- 32, Section 72, 73 of the Government Land Act, Cap. 280.




33.
34,
35.
3.
37.
3.

39.
t0.

41,

&2,
[§3 .

44,

45,

46,

‘l? .

48.

Section 80 of the Governmont Land Act, (Can, 280.

Smetion 130 of Covermment land Act, Can. 280, Tuildinr alzo |
forbidden by section 8, TForest Act, Can. 285. Aav bufleif-a is 2
prima facie evicence of occupation at lcast for soma tirr.

Uanvoilte v. Beverly (1965) E.A. 514, Clain of o mershin =V
prescrintion dicallored and bulldozin~ of hute was justiicds

Private land in this contertineludne Govcfp:ent Land ~1:ich is
leasea to any nerson Or a bodyv. '

Transfer, trancnission, disnosition used to have meanins 2s
assimned in Ranictered land Act, Can. 300.

Cordon, W.A. (1959). Som2 theoretical influences of le~i-lation
on British Woodland Management.

Estate Duty Act, Cap. 4983, section - Lo Atk H : oy e

Section 39 of the Estate Duty Act.

The section ic hi-hly i{nfleeneed by the UK. Settled Land fet.
1925 -sich makes one quarter to thren-cuarters Tulc on income
to capital reasnectivelrs. Gordon, "T.A. (10¢5), urtainad ~irld
and the Lavw.

s F“rrnnnd Ve '-’11190'-1 (1q”~5) 15 IJ.J.C“! L1,

Vony-rood Ve Hon-rood (1874) 18%¢. 30%.
Timher means ~oneralls oal, eln, and agh, Meanin® af timher

A4 ffere in differont locnlitins in Us'e Cordon, "T.A. (1 n=5).
The lair of Forestry on.cit. - 117?-3. 1Ia Karya Forsst Art, tinber
sirnly means any tree «hich har effretively Dren envarnd £ro7

the eoil and nart therrof and alro arnt of 1ts nro-uct
fashioned, The word tree docsy inclun both timber trec and other
woody nlants 2t anv eparn of dnunlos—ant. fnction 152, DReosiptaral
Land Act conendes ultimate a-nlication of eorion las- to Uenid
Land Law in the absence of anv other -rritten law.

Ra~ictared Land Aet, Can. 209, sectic= 100,

\1ag snncifically alle-re african of
ten in the

The Forests (Tu~en-Kanasia) R
Barin~o Disztrict to herd roats {n the waterins rou

forast arrace.
The Fornsts (M~rn) Rules. Firet schr-mle outlinar ~toc! routes
{n ~rent 2agaile,

Mellosrs, A.R. (Nove. 19064). Preservation and felling of trens.
9.65. y
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CHAPTER SIX

ROLE_OF FOREST crriceRs!

DFPART ™ NTAL RGANTZATTON A FI™CTION

e

The Forest Act, Cande 335, which mainly eoverns the activities °-

he Forest Drpartment does not createthe Denartment as such. In fact the

epartment ijs the nroduct of various recommendations made by forest exnerts

2 L
uring the colonial periode One of the major recormendation that has Fad

ar reachinn consecuences is the extemsive nlanting programme . Besides LU@
3

ioloeical and utilization considerations, the orojected plantinz nrograr—e

ro meet the country's recuirements of timber has jnevitably mecant {ncrezsed

re been 2 corresponding {ncraase

work for the forest staff. There has therefo

of staff to match with the work of establ

-

ishment, maintenance and narketin”

s well as the oroduce from the existins

of the resultant forest produce a

4ndisenous forestse The desired olanting prograTe has meant increase of

th!’prUfFSSionél cadre to puide the work and the inavitable onenine un oI

/ 4 il
new forest ctations, the lovest adéministrative unit in the hierarchy ot tne

Forest Denartment. Each extra station means extra labour and this is
t machinery of recuestin~ evtra etaff

achieved through the normal Governmen

vhere work iustifies, funds pernittin?. The country is divided for forestT”
purnoses into Conservancies, pivisions and Districts. The eorrito-inl
orcanization of the Demartment is based firstly on the amount of trork and

secondly on foo~ra9hica1 distance.

(2) To date, the Desartment 18 manned at the ton by profn-’*ﬁnallv

qualified st?ffs and lower dowm by officers +~ho arn" technically rmalified

either bv trainineg or throurh eznetience-b ?he actual manual ~ork i{s done

by subordinate e-mloveeses A1l the Fornst Departnent employees are part of thn
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civil cervice and coverned by the same code of rerulations as civil
gervants in other Demartments. Forest Officer; have no porer of aonoint-
ment, promotion and retiremeﬁt of staff., For senior officers, the vower
45 westcd in the Puklic Serviece Corrission which doss Anlacare netiers nf
apoointment, orcmotion and retirement to authorised officersv in the case
of junior officcrs.8 Such delecation does not orevent the Cormiseion from
exercising such powers in respect of the junior offtcers.9 Although forest

. . e ]

officers nave no sLatulory DOWETS of appointment, prowsiici L. TLiiss

of Department staff, their role is a big one as they are the ones who mage
recommendations on the necessity of appointnent or other staff maﬁa1émeﬁt
hatters. It is the duty of forest officers to make an annual assessment,
each of ficer reporting oﬁ,his junior cfficer. It is on such assessment, -
theorcticélly that oromotion of of ficers should be made. In »ractice,
1éagfhb6f—éer§lc;, merit and ability, and ace of officers are criteria for
promotion with the lenoth of service beina given more welehe il culciasdl
with Public Service Commission Rerulations, section 13(1), which ctipulate
that proved merit and suitability for thn vacancy will be eiven creater
weight than seniority. It is also the duty of the Forest Denartment of~
f{cers to implement various Government directives mainly in form of
circulars and to manaze staff throush consultation with the object of
sustaining noraig, motivation and productivitye

/

(3) " The Forest Act does not confer on Chief Conservator statutory
power, avnart fron that of issuin~ licences to do various activitiace in
forest areas and on unalienanted Government land.10 The nower of the

Chief Conservator to do various activities in the forest areas stems from

the Minister who 1s responsible for all the activities of the denartment



to Parliameont and LL» ™ b‘ic. .&ﬁc Act givc:'thf Kini;}n- pardone wide
powers'of ¢oine many functions in forest arcas«s Even thouch in practice,
the Minister does mot delegate his powers to the Chief Conservator fornally
there is a doctrine of implied authorization flowing from the Minister
to the Chief Conservator-and his team of staff. The public is not ssare
of the definition of the powers forest officers have and, in oractice,
they assume the forest officers have the powers tﬁéy purport to possesss
Unless officers do things which are contrary to the Forest Acty, the
Minister ic in accordance with the decrrine of ministerial vognonsihility
accountable for their activities, even though hé may not be convcrsant
with the detail. The various activitiss in forest areas are carricd out
n power of licence, but since the land is not vested in the Minister,
any disposition of land iuch as lease would be uléra vires if purported
to be done by the forest department officers. The Department therefore
has custodial functions of the forest areass As soon as the land 1is
legally reiinquishcd pursuant to gection L, of tha Foract Act, 1e Aptamoa
tically reverts to the Commissioner of Lands. For all other forests in
private 1and and Trust land, the function of the Department {s ourely
advisory through the arm of forest officers posted to promote forests on
areas outside pazetted forest arcas.11 These forest officers have no
statutofﬁ powers On the areas of which they are in charee.
(ﬁ) Cu:rently, there is no statutory provicion for on advicoTy

board to advise the Minister. The function of advising the Ministet is

done by thn Depsrtment throurh the ministerial machinery. The Minister

is not obliged to take such advigce. As 2 politician, the Minister has

to weigh political consideritions against Departmental advice which is

uysually based on policy and technicalitye. The Dapartment 18 bound to

comply with the Minister's decisions 1f the Authorised Officer disagrees

with such decision, the only remedy for him is to record such disapreement

and then comaly rrith the dnzisione.
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(5)(3)} " Another incidental function of the Danaytment 43 te process L¥ase
disnutes in accordance with the Trade Dispute Act. The tean of staff
through which the Chief Conservator does various management activities can
conveniently be divided between management and labour.. Ex~ept casual
{abourers, they are all eivil servants and entitled to join Union of Renya
Civil Servants.lz There are various levels of dealing with industrial
disputes, the lowest being at the forest station. While a forest officer
will hand over the matter he cannot solve to the {rmediate boss, the stoo
steward can bypass normal channels and take the issue to the highest level
and he will have a hearing. The practical {molication of this ability of
the Union to bypass the chain of command is that even the most unwilling
officer is bound to meet and confer with umion renresentatives on a number

of issues, if he does not srant to lead a hostile labour forces

not major issues of collective barrainine because they cannot be discusred
4n isolation by any one denartment. Disoutes however do croo up when sonn
employecs think they oucht to be on a different salary scale, cormnneurate
with the job they do. The main industrial disnutes are in relation with
workin~ conditions, task -or'z, different Fforns of victiniration by forest
officers and the general welfare of the emplovees euch as acdecuate housin~
and provicion of protective elothina. Gan-era‘ll_\_-, funds perrittinae. foreet
office.r-; have wide discretionary mnnsnrns theyv can rake to sariefr union

demands. The act of collective bar~ainin= is verv much influenced by the

personal charactarictics of the trade uniom renrecentatives and tha favect

officer. To a forest officer some trade enion renresentatives are chronic

complainers and nuisance to proper manacerrent of labour and deserve seveTe

est onportunity. To the trade union reoresantative,

punishment at the earli

-
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some officere are stumblins blecks to the saléare of the rorkers, 771

trade unionirs

t« also rurse hooes of nolitical »over and resent onporition

to these aims, The union leaders therefore becone bent on exposing all

the weakness

of the particular officer baeddes mekins other-~oloyees uwace=

operative. The option left to an of ficar L3 to concede that the unica is

here to stay

and nesotiate or firht out the hattle. Officers with many

weak points likely to dama=e him if exposed, in nracticec are 1ikely to

vield to the

point vhich is on the whole dintrimantal to cood forastiy.

Even an olficer with an unblemished record ic likely to yield to somn

extent before he can get 2 reasonable prodiucticn and in any case %o aveid

any blackmail.

() In
and in these
settled they
reco;éilcd.

arbicration.

the +-hole is

any drastic action suek as a strike or sle-+ do-m, the nac

exhaucted as

Covernnont as far as ]

practice, forest officers hold regular meetings with the vnion

Sa

rectings differences are colvmd and for thosn --hich cannot
are referrad to hicher levrl of indurtrial r~lation to B¢

Tt is rare for a disoute TO r~ach the Industrial Court for
The machinery however exicts and collective burcaining on

~ovarned 5y tha Trade Dismute Act, Can. 234, Bnfora takis~

hirary murt 22

1aid dovm in the Trade Digrutns Act,l3 which nlen =ipds

e ~overnment emnlovmes 2are concerand, néficers nlco

14

help in collection of union dues.

2. REVENIE AMD wypErMITIINE

Forect Officrrs are aleo antructmd

csith the rol- ~n€ enllrccie=

|

of revenue which is resultant from cale o€ forect producc. Balow the

Minister is the Accounting Officer, S

delenates his powers

o desienated by the Trrasurye He

of revenue collection to the Chief Conservator. T-e

Chief Conservator in writing, for each finmancial vear, delerates the

power amonz his officers,

dovm to the level of forest officers runnin?
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forest staficns. Each officer must acknewriedee in writing the duty of
revenue collection. Besides the revenue collection, the forest officers
are permitted by a form of Authority to Incur Expenditure to soend the —oney
which is vearly approved by the Parliarent. The cfficers as a matter uf
duty have to account for the money thus snemt and collected to the satis-
faction of Controlier and Auditor Gencrals Officers are also obliged to>
submit their individual recuirements in the form of vearly estimates., The
estimate is subnitted to the Treasury for eerutiny and prunine to the Teval
ghe government can afford, taking into accomnt the averall ministerial

requirements in the countrw, There are financial instructions to ruide

forest officers in course of duty. , .

3. OUALITY CONT20L OT-TIMBER

5:41) Thé Timver Act, Cap. 386 empo'rers the Chief Conservator to

I S -

o
o
.
-
.
»

')
-~ d -
epecil

control timber cuality resardless of ormaorship rtatus 22D
meant for cxoort. Timbcr15 in the Act doas not inelude wood carvin~, 2

product made fron valuable rrood and mainly for exnort market or at least for

sale to tourists, Pursvant to the nowers eonferred hy the Act, tha Chint
14

Conservator maw authorise any nerzon to ba m erad~r. In arratic~, befor~

euch puttoriration. one of the foreet offiesrs conchee and eventnally tr-te

candidat~- con -radins of tinber. 1t i< the succ--=ful candidate” rhat tT

L 2 b bl | - i

Chief Conrrrvator zuthorirers to ks nrsd-rr. I£ the fracer
incommetrat 4n “is etatutor: duties of eyxading, the Chinf Conssrvater =37
?

~uenend or rovo'tr “is autoriration {n re-mmct of errch prader, The g++der

L€ Adgertinfird wWirh the decis'~ o€ the Zhief Conservoto~ mgappml te

: 13
the Minister -ithin thirty dare,

(?) The greder thus gnnoint~d kas po~=rs un@rr the Act to rrfuse to

! 19 - anil phe
gprade any timber he thinks 1= not »ron-rl- areeented, and ma+ recurct t

ormer of ecuch timher to arrannte {t in a way 1t can he ineconcted, nirce b
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pcc. For any disputs that picht arise between the grader and the timber
rchant, the latter can aopeal to the Minister 1f unhappy with the decision

' ¢he Chief Conservators The appeal may reach the Minister only 1f the

{ef Conservator confirms the decision of the erader. The decision of tue

Vil 20
nister is final. In practice, this dispute in comnection with greding

arely occurs because there is a great cooporsti.on and in any case the graders

re cuployees either of the timber merchants or of the owners of +he timber

o be graded.

3) On the part of the timber perchant, he is prohibited by the Act

o use any prescribed ma:kn used by a grader unless the timber {s hence graded

ecordingly. He may also not tamper with any special mark made by gradere

Mhen timber is offered for salé, it is an offence to use & term that could be

confused with any term implying a grade of timber, when actually the timber

being narkgted 1s not gradeds 1t means that if aa owneE does mot Llnk

timber tc be of any grade, he can sell it locallye. Anyway there is no

restriction on moisture content or the prices in any markete It is mandztory

to grade any timber going for the export markets For such timber export,

permit and grading certificate are pretequi.slte. 1f in the course of handling,

the condition of timber significnntly changes from the original condition when

the Chief Conservator may cancel the export permite

grading was done,

(4) The Chief ConservatoT, in the naoe of the Minister, may exempl any

timber from scme OF all the provisions of the Acte He may also make rules

its; places of export} prescription of grades of

in regard to export perm
ctors to see that timber is being handled

timber; and the appointment of inspe

. 4n accordance with the provisions of the Timber A.ct.23
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(5) Ié-practicc. 1f the tizber 4s cut to the sizes it purports to ho,
and is of desired moisture content, grading is based on the strength and the
appearance of timbers On the whole, grading on strength is given more weignht

than appearance gradings Theoretically, the better grades'of timber should

fetch more money but no price control on various grades of timber.

be POLICING
(1) Besides the active management of forest areas, the forest of ficers

as custodian of forests have a major role of policing all the [oresc areas

in the country. Essentially they are supposed to prevent and detect qffencc%
in the forest areas. The offences are in relation to forest produce, in ]
forest areas or in transit. There ara also offences against forest areas
without immediate proof of damage. Earlier forest legislation contained
provisions on trespasszs bue recent legislation has dropped the word "trespass"
_because L£ zpplicd strictly, the use of forest areas for recreation and other
uses would be unnecessarily jeppardi:cd. Activities such as 1llegal occupation

of forest areas and grazing are specifically forbidden rather than using the

term trespass which has wide legal meaning.

iz) There is no investigation unit as such {n the forest department
organization. HMost of the police duties are dome through the arm of Forest
Guards and the forest guards assistants commonly known as patrolmen. The
forest guards are uniformed and wﬁre initiaily engaged on military terms.
They nré now ordinary civil servants and except in some remote parts of the
country, they aré usually not armeds Besides other technical duties as
reporting diseases and fire hazard situations, the forest guards are each
glven a beat which he is supposed to supervice constantly to see that there

are no illegal aéfivitios taking place. The Forest Act today recognises a
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foresc gim-_:d-as a forest officer and thereiore he has all powers couferred
on forest officers by the Forest Act. Section 9(:!). makes it an offence for
anyone to impersonate a forest guarde The forest guards usually report any
illegal activity either to their Foresters who are their immediate supervisors

or to the Police Officer near the scene of an offeonce.

(3) Section 11. of the Forest Act empowers forest officers; among other
officers such as Police, Magistrates and Came Wardens, to do police duties in

forest areas. A forest officer may demand authority from anycne doing any

activity in forest areas and on unalianated government land if such activity
requires to be licensed under the Acte The officer can als"o ask anyone to
prove ownership of an-y forest produce in his possessions The section further
empowers forest officers to arrest and search any person on suspicion of

a forest offencee. The officer has power to seize and detain any forest
produce togcther with toels used in the cormission of offencos In the Cozc

of forest guards and other officers not being employed by forest departmant,

they are supposed to hand over the matter to the nearest magistrate or a

forest officer with pbwers to compound ~'.>£fem:es.25 Where a person may abscond

the officers have power to detain such person instead of relying on the

personal details which may be false or where a person is suspected of not

27
likely to honour his promise to attend court.

(4) The police powers which forest officers hase do not extend to
court prosecution. The forest officers subject to the provisions of section

10 of Forest Act rely on police who are empowered to prosecute any suspected

offender, on behalf of the Public Prosecutor.zs The duty of the forest officer

here is to supply the relevant evidence to sustain prosecution and naturally

he may be called as a witness to corroborate any fact in connection with the

.
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- i . : l
proceedingse Section 13 of Forest Act stipulates thac in any procetdings |
thé forest produce is assumed to be obtained from forest arcas and the :
|

onus of proof of ownership is on the person in possession of such ferest

producee

: |
(5) Related to the court prosecution is the power of forest officer:
to compound offencess This is not technically a judiciel function be=
cause the settlement is voluntary both on the suspected cffender and the

Gfficer compounding the offence. Section 10 of the Forest Act stipulates

that any forest officer who has been gazetted by a Minister may with the

consent of the Chief Conservator accept a sum of money by way of compen=
sation from anyone who has comaitted a forest offence together with the
forest produée if any. The compensation is limited to a maximum of five
times the value of the estimated damage and if the estimated damage
ca:u'xgl'.': be valued accurately, the compensation should not ewssed trm hind-
red"'!shillings for each offences On this basis, the gazetted forest
of"ficers, regardless of their rankzg esk for compensation for a varlety
of cffences committed in forest areas. Theorectically if the damage can
be estimated accurately, the fine can exceed two hundred shillings
depending on the damage causeds In practice, the fines are fairly small,

much lower than two hundred shillings. Forest Officers usually take

-nn-d',--i Cone 4 € -cn—'la

into acccunt the ability of people to pay the compeniaticn, =of == ple

suspected or having cormitted an offence fail to pay the compensation it

would mean starting a time=-comsuming legal process and the provisicns of

compounding offences was made precisely to mininize litigation. The

offenders are usually forest employees and their dependants and adjacent

farmerse The offences are usually of minor category such as grazing in

forest plantation and other offences related to use and occupation of
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forest arcass

Settlement by this process of compounding bars further legal
proceedingse If one refuses the verdict of forest officer, the foresc
officer cmnpoundhg is logically bound to forward the case to court for
prosccutions Isupounding of offences is a popular exercise as can be seen

from teble 6. Tha number of cases prosecuted in the court is relatively

small, Sece table 7.

(6) - On the whole policing is meant to prevent and detect theft of
forest produces Depending on the gravity of the offence, the offenders
may be dealt with by compounding process or they may be taken to court for
trial, The Forest Act does not define vhat constitues stealing. ™A person

who fraudulently and td.thout: claim of right t.akes3o anything capable of

B

being stoien or frauduleatly coverts to the use of ainy persou, wiuci Lhan
the general or the special owner thereof, eny propertys i3 said to steal

that thing or property." (Penal Code section 268(1)).

Analysis of the above definition would reveal the circumstances

under which forest produce would be considered stolens As for what can be

stolen, ary inanimate thing which is a property of any person is capable of

being stolien when it is movable or is made movable in order to steal it.

-
%

Also any &nimal whick is under control of any person can be stole.n.3‘ A

tree though biologically living falls under the category of inanimate

propertye. When a tree i{s severed it becomes movable and hence capable of

being stolen but not until it is felleds "'Pravdulently converts' commotes

an intention of a person taking a thing to convert {t in such way that it

cannot go back to the owmer in the original state in which it was takene

Someone who takes lomgs from forest area may saw then 4nto sawn timbere The
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ABLE 7 CASES PROSECUTED I CCURT
i

1974 1975 1976 1977 TOTAL
UMBER OF PROSZCUTIONS| 920 926 TP GO D i
ALUE OF FINES 85,737.00 {48,038.00| 62,630.90 | 48,201.25 | 244,607.15
OTAL NO. OF MCNTHS
ENTENCES AWARDED 164% 166% 219 63 613
ALUZ OF CCHPLCNSATION ' 73,568.00 | 490.0c | 11,572,501 17,835.75 | 103,466.25
— i = 4

.//
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law proviées that such poeds can still be rccOV;rad if they can be icentitied
no matter to what extent they are converted as for example in case of furni-
ture and fence posts, or charcoa1.32 Fraud 1s an essential element {f taking
ie to be considered as stealing. l/hen one sincerely claims a right of
ownership, however unfounded such claim may be, one cannot be deemed to steal,
Fraud is inconsistent with a claim of right made in good faith for an act
compiained of. 1In this respect, a farmer who fells trees in a forest area
adjacent to his farm and who in good faith belfeves the trees are on his land,
cannot legally be guilty of theft. Here ignorance of the law significantly

influences the subsequent legal process in favour of the person who has done

the act being complained of.

(7N Traditionally many people still regard trees in the wild as no=

body's property and hence believe that they are entitled to take such forest
“produce free and that the activities of forest officers in protectins fawnrcs

produce-like any other property are unjustified. Examining the sections in

the Penal Code that deal with theft of property, trees do not seem to have

been in the minds of the 1eg£slature.33 That the natural forests were not

considered as anybody's property is evident from section 334(c) of Penal Code

which prescribes a punishnent for anyone damaging trees only when they are
under cultivation. The major problem of effective policing is the shortage
of staff especially in the forest guard cadre. The faet that fove-t -ozac 2ol

scattered and hence have longer boundaries to police makes policing even more

complex,

) Forest Officers also have wide powers of policing under the Wildlife

(Conservation and Management) Act. Section 49 empowers any authorised

officer3a to detain any person found doing any act for which a licence is
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required ;;r.d.ér the Acte I an officer suspects that a person nay NOL uppear
in response to swmons, he can arrest him without .am.ttant. An authorised
officer is also empowered to inspect any (:'l:o[:hhy.:;'s licence and any item vused
in connection with hunting. He can seize and detain any item for which he
suspects an offence has been cowmitted. To facilitate this police duty, a
senior n:)fficel:'36 1s empowered to erect a temporacy barrier across any road
and anyore approaching such barrier is bound to couply with the search
instructions. The section is meant t.o minimize iliegal hunting and poaching
in general. In practice the duties of search and arrest are carried om by
the Game Department employees and the police who have been very active in
preventing and detecting poaching crinmes especially in resi)cct to elephant

tusks and any other valuable trophye.

-

(9) In sharp constrast with the Forest Act,:” the Wildlife (Comservation
and Manarement) Act has provision for any warden to prosecute for eny pffornce
against the Act.33 Subject to the directions of the Attoney General, a
warden has ail the powers conferred by the Criminal Procedure Code, Cape 75.
The Trout Act, Cap. 380 which technically should come under the wWildlife
(Conservation and Management) Act, gives forest officers g power to interro-
gate anyone found fishing trout to produce a licence. The same powers of

search and arrest of any suspected person together with tools used in connec-

tion with the offence of unlicensed fishing can be Anpormded.

(10) The main similarity in the policing of wildlife and trees is that
since wild animals and trees do not seem to be under the direct control of
anfone, they are all regarded as natural gifts. As the forests make habitat
for these animals, forest officers'! powers to police them mainly from this
point of view of integrated use of forest resources scem to be most logical.

They are all in any case renewable wild resources.
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(11X(a) B;‘si-_'-;:. preventing and Jetecting evimes by the pu'uli::,"1 forest
officers have a duty to see that the Forest Department employees themselves
do not get involved in criminal misappropriarion. The officers therefore
carry periodical checks on revenue collected by the offiecrs lower in rank
as well as to sce that various projects are properly completed. There is an

obligation of forest officers to sec that the money earmarked for various

Jjobs such as salaries and other item of expenditure is properly spent.

(b) . In practice what happens is that when an officer collects revenue
from sale of forest produce, he may spend some of it hoping to return it at ;
a letter date. The amount taken out of the safe may become fairly large and
may subsequently be discovered before he refunds the money.az Such money
shortage may be discovered by the immediate superior either in the course of
his usual check or acting on infornation. Such shortage can also however be
“;l?sut.:o;e—fcd.gy“ the“Go*vernﬁent Auditors in the course of their pariedis che -
The shortage can also be discovered by police usually when informed either
by a forest officer or by employees junior to the officer vho is suspected
of having comnited the crime. There is also policing on the government
employees to minimize mischief associated with other government property.
The provision of the Forest Act, section 9 which makes licence, and any other
document lawfully issued, sacrosant is an effort to minimize fraud mainly by

o T

employees who can freely issue them without the necessary cutlicoTIily

o 'Pamsas
« O3 uql-urﬂ&

with the accounts.

Before an officer takes over a new station, there is a procedure of
taking over and all the accountable items are systematically checked and 1f a

loss or fraud is discovered, the outgoing officer is asked to account for

such discrepancy if anys It is a standing instruction and a forest officer

»l ,\\Rom
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is g-,':.n;.:-':illy duty-bound to ensure that the procedure is followed by officers
junior to him, Fear that theft or genuine Losses will be discovered before

an ofiicer leaves a station helps to prevint misdemeanour.

5. DISCINMLINARY PROCEEDINGS

{1} It is an important role of forest officers .‘to ensure that there is
no serious breach of discipline among the employees of the Forest Department.
It 45 their duty to initiate diseiplinary proceedings sgainst say ofllces waw
breaches discipline, The punishment available for breach of discipline,
depending on the seriousness of the matter, is dismissal, demotion, s;ilzhholdir
of salary or increment, reprimand and surcharge either of la token amount of
money or to cover the whole cost of the item associaéed with the bteach.a
Disciplinary power to inflict any of the mentioned punishments is vested in

Public Service Commission. For junior officers, the Public Service Cormis=-

sfon has delegated some of ity power te the authwrised oiiicers

(2) In administering tte various punishments there is a disciplinary

procedure which must be followed and any noncompliance with the procedure may

invalidate the decision taken. In all cases regardless of the seniority of

an officer, the suspect must be informed ¢f the reasons the disciplinary actie
is being contemplated. He is gi.ven'l chance of a hearing and it is up to hinm

to exculpate himself., Where it s the fecling of the autkorised orricer that

the accused cannot express himself well, espeecially in the case of junior
officers, the authorized officer has discretion to allow such accused officer

to be represented by another public officer. The right of being heard is

usually offered during the reading of a charge sheet where the accused is

supposed to exculpate himself within a short time. The disciplinary procedure
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for tho sonlor ollicer 7 Las wore safeguards against injuscice. The Pubiic

Service Rerulations stipulate that in case of misconduct \ihich 1f proved
would justify dlsmissal, the officer initiating disciplinary proceedings shall
consclt the Attorney-General on the framing of the charge and the seccus:d has
a duty to exonerxate himself on the charge sheet and eventually to a comiittee
set up to investigaﬁe hi.m.'!'6 Neither the head of Department nor the authori-
zed officer is ; member of such coﬁni'tt.u which is supposed to inquire with-
out bias. The committee sends its findings to the Commission with judgement
but leaves sentence to be decided by the Commission on all the relevant facts
of the comnittee's findingse. Appeal to the Commission is allowed within six
wecks. Tor a junior officer, the procedure leading to dismissal is leu‘

complez. The decision to dismiss him can be taken by the authorized officer.

The accused officer is however given a' right of hearing.

(3) Yor some other disciplinary action, other than dismissal, the
decisiun";.nay be taken by the authorised officer after studying the represen=-
tatiop'by the accused officer. In some cases, reprinand in form of sevire
warning is given to an ofﬁcer after the alleged misconduct. An officer thus
warned may refuse sucﬁ warning 1f he purports to be innocent and a further
investigation may then be carried out or simply his denial may be accepted.
Usuzally warnings have a cumulative effect and they indicate whether the officer
is a habitual offender or he has simply lapsed temperarily into crize. A
future discimplinary action will consider whether one has had warnings and
generzlly for same offence, different officers might be awarded punishment

of different severity depending on their past record.

(s) Besides the diseciplinary proeudinés initiated departmentally, an
officer may have criminal proceedings in court, initiated usually by Police
for various eriminal offencess If the crime 1s not serious, the authorised

officer may interdict such an officer and 1f it appears serious, the accused
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officer is suspended.“v If during the trial, the officer is scquitted, lis
full status is reinstated anﬁ he cannot be punished apain even by the Depart-
ment for the same alleged offence.&a If an officer on the other hand is
eoavicted, the Commission is given all the facts of cout; proceedings and
then decides the puaishment it will award besides the sentence awarded to the
officer by court. -fhe cormission reserves its punishment decision until after
the appeal. For criminal offences, an officer is usually dismissed. Yor
junior officers, the authorised officer makes the decision en the punichment
to award to the convicted officer. Minor offences such a; those under the
Traffic Act and by-iaws do not warrant the Department to inflict additional
punishment on the convicted officer. It is the offence triable under tﬂ;
Penal Code and other Acts which are of concern especially where one may be
'1mpr1soned without the optioh of a Eine-&g The Penal Code takes a more
serfous view when for example stealing is done by government employees who

L - sl o i 0

comes across the stolen property by virtue of hie enployment.5

(5) In practice even the junior officers are aware that there is a
disciplinary procedure laid dowm that must be followed before a disciplinary
action is tuken. An officer, apprehensive of the safeguards and possibility

of acquital usually on benefit of doubt {s bound to consider it very carefully

before initiating disciplinary proceedings. As the forest officers do not

heve powers of punishing anyone, the easiest method of punichment 4= to post

an officer from his duty station to another one. The fear of such disturbance

or being posted to a remote disagreable station is meant to deter an officer

from misconduct. The unfortunate consequence of such movement is that abidine

officer 1s unduly affected. Usually such postings is done with the excuse

that it £s in the interest of work. An officer may also be punished by being

put under close supervision of another officer where he is divested of all of

his power or most of it. In case of gross inefficiency, compulsory retirement

can be initiated by the forest officer, senior to such an officer. The ainm
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of the punishment is to deter crimes and other forms of misconduct as well as
teaching a lesson to other officers, especcfallly those with inclipation to

commit similar offences. Hopefully punishmemt can also reform the offender.

In practice, where disciplinary proceedings are abortive or dis=-
continued at an advaﬁced stage due to lack of adequate evidence, the accused
officer is subsequently treated with suspiciom and it is not uncommon tc
punish such an officer by other indirect methods such as posting to another

station. The same case applies to an officer who is acquitted by a court.

6. PUNISI2ENT AND CORDERS

(1) As for the various offences against the Forest A.c:t, the Act makes a
general penalty on pro rata basis. Section 14 of the Forest Act stipulates
that anyone who breaches any of the provisions under the Act is guilty of an

of fence punishable by a maximum fine of three thousand shillings or tu laprison:
ment of a teru.: of not exceeding six anhs:SI' The various provisions of the
Act therefore do not have specific punishment and it is up to the court to
determine the degree of criminality. It is for example an offence to graze
cattle in the forest without a licences The law does not distinguish the
difference of whether the animals being grazed are goats or sheep or indeed
whether grazing is on plantaticn or on open glade where damage would be very

little., Besides the punishment stipulated the section also stipulates that

one is liable to forfeit any forest licence issued in respect of which the

offence is committed.

The section also stipulates that the court may in addition order
the person convicted to pay the Chief Conservator the equivalent of the value
of the forest procuce which has been damaged or removed. Where an offence is

{n connection with occupation of government land, any property not removed by
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the time the court has ordered, becomee gover-manne o

voperty 20 Lo dlsposci ws
the Chief Conservator likes. The Act has no provis':lon for forfeiture offences.

Restitution of property is however in practice implemented when practical.

(2) There 1s also s provision for the court to award s maximum ofr half ot
the fine imposed to anyone who may have supplied the information which leads
to conviction. Section 12, of the Fc:resc M.;.t further stipulates that tha
government employees are not elegible for this reward. In practice this 1s
nct paild because in any case, most of the court proceedings are started on
mf?rmation provided by government enployeu_ as a matter of duty.

(3) There is a general penalty for breach of any c_;f the provisions of
Iinber Act, Cap. 386. Section )12 of the Act stipulates ‘a maxinum fine of six
thousand shillings or imprisonment of six mo;tths. The Minister in this respect
nay make rules on the penalty for a breach of any condition of the Aet bur he
cannot make rules with severer penalty than those stipulated in section 12. of

the Timber Act.52

4) Unlike the Forest Act which stipulates one general punishment ard
ourt orders for various offences, the Wildlife (Conservation and Management)
ct has a wide .var:lety of penalties for various offences against the Act. Thle
enaltics are also generally severer and the severitv denends on the tyne of
ffences There are alsc specific offences for which besides fine and imprison=
ent, the items used in connection with commission of an offence are forfeited§3
ike the Forest Act, in all cases of conviction, the licence for the activity

0 quéstion if any is automatically forfeited. Most of the offences against

54
e Act are 1llegzal hunting and unlawful possession of a govermment trophy.
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7. DEZPART. ENT2], DEPRESENTATICH IN UTID2 BODIES

(1) The Forest Officers are also Depart:zental representative in the
country especially on the issues that affect forest managemente Usually depen~
ding ca the personality of 2 local forest offfcor, the influence of the Forest
Department can be far reaching as far as the overall development of the
country is conce.rned. In many cases, there is no stz;tutory requirement that

a forest.ofﬂcer be a member of any committecs or boards in the couatryside
even where the interest of forests would be at issues In fact it is oniy the
Agriculture Act and the Water Act which have some provisions for including
senlor forest officers in some of the bodies created under the authority .of
the respective Actse Section 22(2)(e) of the Agriwlture.‘.lsct, Cap. 313
,stipulates that the senior forest officer in District shall bz a member of the
District Agficulture Board and as a matter of practice, this 1s inplemented.
Similarly, the senior forest officer in a province is by statute a member of
the Provineial Agricultural Board.55 Most agricultural activitie: acc
adnministcred by these boards and an effective forest officer chould be able

to express views particularly on forest conservation. It is a duty that the

forest officers concerned should attend meetings of these boards without

fail.

(2) The Water Act, Cape 372 theoretically divides the country into six

water catchment areas,56 and for cach water catchment, there is one Lorestc

officer as one of the members of the board cixeated under section 23 of the

Water Act. The duty of each catchment board {s to advise the Water Apportion-
ment Board on the use of existing and potentfal water supplye The board also
advises on adjustment of licences {ssued for the exploitation of water in
their area of jurisdiction. Section 24 of the Act also creates a Regional
Water Committee with a stipulation that one of the members shall be a forest

of ficer nominated by the Chief Conservators The main duty of the commililee
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{s to advise the llinister on ct:*use'r:i.r:tt.':i.on,:'7 daveiopment and use of water.
The co—mittee has other administrative duties such as nomination of members
to serve on the Vater Resources Authority which is the supreme body created
under section 1Y ot the Acte The Chief Uonsexvator is a member of the Waces
Resources Authortty._ss At least, in practice the Reéional Water Committee
and the Catchment anrds‘arc not active and the only ﬁctive body is the Water
Apportiomnent Board created under section 25 of the Act. The Vater Apportion=
ment Board, which does not have a forest cfficer as. a member unlike the other
water boards has to sanction any use of water in the rcuntry. A permit is
not required esscentially only when any "works™ ” are und;'rtaken not fecr,
_ut:ﬂization of water.6° Drawing water from amy body of water using a hand
utensil or allowing animals to drinrk directly from such boﬁy of water docs

. i

not require a permit from the Water Apportionment Boarde.

(3) In practice there are forest officexws in nost of the dfstricte rrd
they should attend various district developmemt cormittees when invited by the
adninistration where there is no statutory regquircmente In these meetlngs
forest officers give valuable advic-e on the imterest of forests especially on
private land and also on the Trust land forests in some cases. In passing,
it is notewdrthy that trees are as a matter of practice harvested before
transfer of land pursuant to Land Control Act, and unnecessary harvesting of
trees prior to or after sale of land could best be pravented by proper
représentation of the department in Land Contwol Boardse Forest Officers

are not members of Land Control Boards. It Is a weakness in a forest officer

to be uncooperative with the various levels of adainistrative hierarchy, for

meaningful results can only be achieved throuzh cooperation. Cooperation with

other officers is so necessary that it is one of the factors which is usually

considered during the annual assessment of an officer.
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R . It is a ministerial policy that the forest officers should not
communicate with the press and other media of communication without express
authorization. For less controversial issues and where it is a matter of

L
-

J

professional promotion of forestry, forest officers have cccassional
advanced the causec of forestry. Staff strength permitting, there was an

officer designated for public relations work. Such public relation officers
have now had to be withdrawn for more pressing forestry work. Each officer

regardless of the job speciality 1s expecied Lu pruwoie forestry in scigois

and other public gatheringe 3
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¥COTNOITS

The Chapter touches on administratiwve law, erininal law and evidence.
In course of analysis of the role of forest officers, the writer
has been influenced by the following authorsti=
Foulkes, De (196) = Introcuction to acministrative law;
Browm, DeCe (1965) = Crininal procedure in Uganda and Kenyaj
Morris, HeFs (1968)= Evicence in Last Africaj
Hart, HeLeAs (1961)= Punishment and responsipilicys
- Essays in philosophy of law.

Mr. Hutchins in 1902 =ecommended establishment of more forest
stations and irricated nurseriess In 1922, Troup from Oxford
recomended expansion of the Department.

First formal decision to plant 2,400 hectares per annum made atter
second world war pursuant to a recommendation by Forestry sub=
cormittee on duvelopments

Forest station is manned by a forest officer, his assistant, forest
guards and labour force depending on the approved strengthe

Professionally qualified people normally have to have Bsc. Forestry
and in this catcrory, the Department has 1 Chief Conservater, 2
Assistants, 9 Conservators in charge of various specialities and
below each Conservator, two to eight Assistant Conservators of
either grade one or two.

The officers who are technically mualified hawve dinloma in forestry
In this

categories are foresters with a range of four gradeses Below the
foresters are one to two forest assistants in each forest station ,
a nunber of forest puards and the subordinate staff, Besides the
peonle actively engazed in forestry manarement, there are supportive
staff in the catesory of Executive Officers, Accountants, Clerks,

Secretaries, Typists and Driverse

wAuthorized Officer' means an officer aopointed by the President
and is in charge of one or more departmentse In the case of the
Forest Department, he is the Permanent Secretarye

"Junior Officers" are all the officers with salary below £45€ per
annume. Public Service Commission Regulaticas, gection (1)

[

Public Service Commission Regulations, section 2(2).

The Forest Act, Section 7.

There is an intention of havinz at least one forester in each
adninistrative cistricte. Currently, most of the districts have
a forest officer, styled Rural Afforestation Extension Scheme Offlcen

Union of Kemya Civil Servants 1s not affliated with the Central
Organization of Trade Unicn (Cu0sTeU.) which is the major unicn
amalgamating several unions in the countryes

The Trade Dispute Act, Cape 234, section 19 y

Section 36 of the Trade Dispute Acte
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“UTicber" under the Timber Act, Cop. 386 masns the wood of e toc

grevm in Kenya, Tanzanis or Ueranda, whether such wood 1s unsawn,
hewn, sawn or nachined and includes lumber, shooks, slabs, blocks
box boards, flooring strips, shingles and sleepers, but does not .
iuclude any other article manufactured from such woods

Section 4(1) of the Timber Act.
Saction &4{3) of the Timber Acte.
Section 4(4) of the Timber Act.

Section 5(2) of the Timber Act. For example timber which is
undersize and diseased is unfit for grading.

Section 5(4) and (5) of the Act.

Prescribed mark here means a mark prescribed in the Timber Rules
for ' placing on timber of a specified grade or origin.

Section 7 of the Timber Act forbids immitation.

Section 13 of the Timber Acte.

"Offence" 1is as defined in Penal Code section 4. It is an act,
attempt or omission. punishable by law.

The Forest Act, Cap. 3, 1911 section 4(f).

"—Campounding of fences" means to acceot summarv fine 4r 140y ¢

court prosecution pursuant to section 10 of the Faress A-e, ¢
accused may refuse the settlements The officer compounding has
also discretionary power to compound the offence, or hand over the

accused to court for trial.

Criminal Procedure Code, Cap. 75 stipulates that one raust be
handed over to a magistrate with jurisdiction within twenty-fcur

hourse. Section 32(3).

Criminal Procedure Code, section 82(2) stioulates that the Police
Officer must be of the rank of subinspector and above.

The Uganda Forestry Act had different ceiling for compensation thus

reflecting seniority of diffzrent officers,
""Take'" is when person moves the thing or causes it to move. FPenal

Code section 268.

A wild animal in 1its natural liberty 4s not capable ¢f being stolen.
Its dead body is however capable of being stolen.

Penal Code section 268(3).

Section 275 to 279 tabulates penalty for stealing various items
but no mention of trees is made.

Authorized officer here means & forest officer also among other
officers pursuant to section 2 of the Wildlife (Conservation and

Managenent) Act.
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"Trophy" means any protected or pame animal, game bird, or any of
its durable portion such as tusk, skin, claw, tooth, bone, hair,
feather, egg or hoof.

Senior Officer in case of forest officers means Officer of a rank
of Assistant Conservator and abov:.

Under Forest Act, Forest Officer has no power to procecute in court,

Section 54 of the Acte.

Forest Officer included among competent luthoftty = under the

Trout Acte
Sections, 10, 11, 12 and 13 of the Act.
Public here refers to anybody apart from the [orest empioyees.

It is still a theft even 1if one wants to refund the moneye Peral
Code, section 268(e). i

Public Service Commission Regulations, section 26(1).
Section 39(2) of the Regulations. :
Senior Officer with salary over £1348 per annume

Section 34(2) of the Regulations.

During interdiction an officer thus incerdicced is encitlea Lo ac
least half of his basic salary, while if he is suspended he 1s not
entitled to any salary during the period of suspensione During
interdiction or suspension, an officer may not leave his duty
station without permission of authorised officer. Section 23 and

24 of the Regulationss
Section 25(3) of the regulations.
Section 41(3) of the regulationms.

Pensl Code, section 280.

Cf. Chana Forest Act, Cap. 157 which imposes a maximum of 5 years
imprisonument or fine of £4395., 1 British & is equivalent to

15 Kenya shillings.

Section 13(f) of the Timber Act. Also section 8(3) makes provisicn
for forfeiture of timber or its egquivalent value if offender is not

the owner of the timber.

Section 45(5), 40(5) and 13(2).

Destruction of trees in practice is mot an issue in National Parks.
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Section 29(2)(e) of the Agriculture Act.

(1) Lake Victoria (South) Catchment Board;

(2) Lake Victoria (North) Catchment Boards

(3) Tana Catchment Board:

(4) Northern Ewasonyiro Catchment Board;

(5) Athi Catchment Board;

(6) Rift Valley Catchment Board.

vwyater (Catchment Board) Rules, LeNe 146/1964/65."

Conservation here has a meaning of rational use of water.
Saction 19{3)(c) of the Water Act.

"yorks'" means any structure, apparatui, contrivance, device or
thing for carrying, conducting, providing or utilizing water,
excepting hand utensils or any contrivance that may be specified
by the Water Apportiomment Boarde

Section 38 of the Water Acte

-
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Section 29(2)(e) of the Agriculture Act.

(1)
(2)
(3)
(4)
(5)
(6)

Lake Victoria (South) Catchment Boards;
Lake Victoria (North) Catclment Boards
Tana Catchment Board:

Northern Ewasonyiro Catchment Board;
Athi- Catchment Board;

Rift Valley Catchment Board.

""Water (Catchment Board) Rules, Le.Ne 146/1964/65."

Conservation here has a meaning of rational use of water.

Section 19(3)(c) of the Water Act.

"Works" means any structure, apparatus, contrivance, device or
thing ¥or carrying, conducting, providing or utilizing water,
excepting hand utensils or any contrivance that may be specified
by the Water Apportionment Board.

Section 38 of the Water Acte
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- CHAPTER STVEN
CRITICQUZ AND REMEDY OF PCRZEST L’TGISL\TIMI
1. INTRODUCTORY
(a) The criticism of forest legislatiom is minly.critichm of the

Forest Act because it is the one which decls esseatially with the forestc
gssue. Other Acts give only scant consideration to forest affairs. The
Forest Act would therefore be expected to be self-contained as far as the
forest legislation is concerned. It is nota- The Act is drawn so broadly
¢hat most of forest issues are left to tne absoliure discretion of the
Forest Department. While too detailed legislation would not be desirable,
too broad legislation like the Forest Act does not adequately serve t.h;
~ public intereste It is the sound balance that must be sought in the manage=

ment of forest resources, in which the public has so much at stakes

) “A striking feature of the Forest Act is that it does not impose
duties on the Minister, and by implication, the Forest Department. There=
fore even in. a situation where omission of a certain action would be
detrimental to the public interest, an ordexr of mandamus would not lie.
There 1s no failure to do a statutory dutye. To whom does the Act speakl
It speaks to the public by its various prohdbitions and suggests to the
Minister the powers he may exercise. In the exercise of these powers there
is an underlying implication that they are mot mndutory but permissive.
Throughout, the use of the temm "may"' in respect of power is the order of

the Act. "Shall not" is used only in connection with the various prohibi-

tions to the public in section 8.

(c) A salient feature of such skeleton legislation is that most actions
by the Forest Department are discretionary and usually based on expediences

There are no standards set by the Forest Act against which the performance
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of the D-epattment. may be measured. In sucie sitvativus, il wouid be Cilli~
cult to sustain an injuntio.n against aduinistrative actions for in the
absence of statutory guidance, there would oe no law being violated by the
Department's actions, however improper such conduct may appear. Tha Daparte
ment has its own internal orders usually actuated by real or imaginea
mistakes in the f!:eld. As the civil servantc come and go, and bearing in
mind that what is panacea for one eivil serwant may be anathema for another,
4t would be unwarranted gambling with forest resources to maintain such
broad legislation. The Act should mandate tihe Department with powers and
duties, pointing for example to the practices that may not be licensede
As it is, any exploitation even if it means 4rreversible and 1rrettiev;b1e
' damage to the environment, can virtually be carried out, provided the
agent has a licence from the Departments
(3) The othe-r_-majcvt shortcomming of the Act {e that it is aonlicable
only to the Forest areas = and gives som® scant protection to trees on
unalienated government landcz In practice this means that trees and forests
outside the realm .o£ forest are353 are not protecteds Corollary to this is
the fact that the nonmonetary benefits accruing from forests in the country
and which do not respect man-made boundaries are seriously jeorpardised by
this lack of statutory protections Because of these indirect benefits the

public has legitimate interests in the fore~ts rasardless of avmorehin-

In the light of these generalizations, examination of reservation,
protection, utilization and the role of forest officers does highlight

gome of the major short~comings of legislatiion covering forests. In each

case, remedy is suggested where the law is silent gnd in cases in which

compliance with legal provisions would entaill poor forestrye




2. . ~“RESSRVATION
(1) When the Forest Act was modelled on the Indian Forest Act, Cap. 7,

1878,‘ one of the provisions that was forgotten was that of inquiring of the
c.r.ust.omnry rights in forest areas and subsequent settlement of these ri.ghts.s
The Forest Act dees not centain this provision, nedther Las il eves said
that the rights are extinguished. The legislative qversight has had serious
repercussions on the forest areas. Because there has never been on;:e-and-
for-all legal determination of various customary rights, some forest areas
Lave had to be exelised to satisfy some of the right-noiderse Because of the
lack of earlier determination of claims, excision of forest areas has
triggered unfounded claims over various parts of forests. Even now there
are squatters in some parts of foresets hoping to acquire land ownership at
sone opportune time, The Act should urgently extinéuish officially all
customary rights in connection with ownership of land either by compensation
in monetary terms or by a mere declaration in the public interest. Txa
activities of squatters with lingering hopes of eventually acquiring owner=
ship of land in forest areas has been an obstacle to forest management. and

is certainly detrimental to environment.

(2) The other minor oversight was the failure to reserve some forests
for the cor;nunit:y around villages, distinct from forest areas, but with
some protection. Such forests areas nmight have created more awareness of
forest uses and would also hav? eased some pressure on the current forest
areas. Such village forests are now only possible in the case of Trust Land

and should be given priority in the event of reserving Trust Land Forests.

(3)(a) Section 4(1)(a) of the Forest Act stipulates that the Minister may

declare any unalienated government land to be a forest arca. The sectiom

1imits the Minister only to the unalienated government lands There is there=
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fore a very limited amount of land that tle Minisrer is empowered Co cr.ace
forest arcas from. The section is therefore seriously inadequate in the
sense that it does not empower the Minister to declare any other land to be
a forest area even where the public interest would dictate. If one lools to
the Land Acquisition Act for help, one firds that among the purposes that
would qualify for pﬁbltc interest, afforestation is not ome of the purposes
that would justify compulsory acquisition of land pursuant to section 6 of
the Act.6 Instead Qf confining the Minister to the unalienated government
land, the section should extend the provisions of the Land Acquisition Act
to the acquisition of land for forestry purposess This would enable the
Departuent to acquire some of the land which is best suicea for afforest;:ion.
Such extension would particularly be ideal for some of the trust iend forests.
It would be in the spirit of ‘the constitution because in any case section
118 of the Constitution stipulates that land can be set aside for govern=

ment purposes., Forestry purposes eould be-understoed under goverpmon®

purposes which in this respect is not enalysed.

(b) Section 4(1)(b) stipulates.that the Minister can alter the bourida=-
ries of forest areas and section 4(1)(c) goes further than that by empovering
the Minister to declare that a forest area shall cease to be a forest areae
In other words, he has power to reliquish any forest area. All he needs 1is

~eeidn gndl mlsde prpap—y

to declare his proposed sction of alteration of boundary o SuUtT- e enel

sion by giving iwenty-eight days notice.’ The ease with which the forest

area can be relinquished threatens the foundation of forestry practice with
all conceivable repercussionss Meaningful management of forestry must be
done on a basis that is as far as possible permanet and this can only be
realised with a settled land statuse with the current provisions of
excision, use of any land for forestry purpose can be viewed as potentially

temporary. More safeguards should be made by requiring a publie inquiry
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to be conducted. There th-uld be & perfod of £ix months in which ebjeiticnc
to excision are entertained. After the end of six months, six alternate
weekly Gazette notice with an environment impact statement should be issued.
After that, the matter should be takenm to Parlianent and excision or any
alteration of boundary causing material decrease of forest area siwuid vaay
be effeccted after Parliament has by resolution consenud.a Failure to
comply with the procedural requitmtlat‘should invalidate the excision.
There is no conceivable and justifiable hurry to dacrease the already over=
strained forest area. See table 4 on adaition and excision, lhapter Js
(&) In declaring a forest area, the declaration is for the block as. one
unit without legal differentation of various categories of forest areas. It
is only in some cases that an area is declared as a nature reserve pursuant
to section 6 of the Forest Act. Whether an area is used as a water catiment
or productive forest, the reservation of land as such is entirely at the
discretig;\ of forest officers. Lack of statutory provisions for classifi~
cation of forest areas has meant that some dominant end uses may prevail
at the cxpense of others even 1f public policy would say otherwise. Forest
land should cssentiaily be classified legally into Productive foresti
Protective forest; Nature reservej and Wildlife and recreation areas. For
any proposed excision or alteration of boundary, the uses to be effected
should unequivocally be detailed in the public intereste When classification
is discrationary, it can be challenged as being a m?tl:er of opinion and
convenience, thus possibly altering the menapement systems 1f the challenge
has a commodity interest, 1t could mean exploitation of protective forest
and if he is conservationist it could meanm withholding legitimate utilizatio=n
of forest resourcess. Different forest officers could also have different

management techniques depending on their {nterpretation of the concept of

multiple~use.
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()03 In rorurvation of a nature zeserve, typical of thc Tozest Lily
gection 6 si-plv and briefly says the Minister may declare any forest area
to be a nature reserve with the object of preserving flora and fauna. The
arca flrst of a1l should be a forest arca and as described above the decla=
ration of forest area is severely lisitede There is thereiore uo pruvisiva
to acquire and protect statutorily unique ececlogical systems outside the
forest area, even where irreversible damage is foreseen. That is nol all.
Even in the forest area section 6(2) prescribes no cutting, grazing or
yemoval ot forest produce and in the, same paragraph, it gives exception to
some cctivitics provided onzhas the permission of the Chief Conservator.
fh: requirxement that such action have object of conserving the flora and
. ¢auna does not make prescrvatlon of nature reserve any more secure because
wany radical activities can indeed be done in the name of "conservation."
The word has a recent connotion of rational use.lo Actions such as those
T aimed uzqéén;tiﬁ lmprévemcnc would certainly and approoriately fall uader
conservation. Genetic variation which 1s man-induced is inconsistent with
the idea behind the creation of a nature reserve, SO also are other activi-
ties such as the removal of dead trees if cone vith object of conservation.
The objeet of a nature reserve should be preservation of primeval characters

11
where the forces of mature alone interact without man's interference.

(b) The section also fails to require that a study should be carried

st to dalimit a manageable and functional ecological unit. what is the

conscquence of this omission? Many nature reserves are described on a map

without enouch ground work beyond that of recosnising a few soeciess There=

fore boundaries have been arbitrary and it beconmes extremely difficult te

protect such nature resexrves from destructive agencies usually associated

with utilization of the adjacent forestse with proper study, nature reserve

would as far as practical be bounded by a topographical feature such as a

ridge, river, or road and should be of sufficient size to sustain the speciles
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to be protected. Such boundary would chen isolate a nature reserve [rom
detyfrontal impacts such as fire, accidental grazing and the felling of
trees. Proner legal provision would hence assist in the maintcnance of en
intepral nature reserve with distinet ecolopical and geosraphical iden.itv.
Unclear classification of nature reserves in practice had meant total reli-

nquishuent sometines after encroachment by irreversible and irreparable

impalrmente.

(c) In other cases, the nature reserves are inordinately large and were
declared pending future use and not with the aim of preservation of-piistine
characteristics of vegotation. They have therefore been a fluid rathe;

' than a permanent feature, detracting from their value for scientific study.

»

For proper maintenance of the integrity of a forest area without

(6)

the cncrcachiments which have plagusd the forestry managsment, 28 &8 e&=brelol
that surveylbeacons and any other boundary mark be maintained unmistakably.
Section 8(1)(xii) prohibits meddling with the survey beacon, again speaking
to the publice Thére is no duty imposed by the section on the forest officer
to inspect and report periodically that the beacon i{s intact. As quite a
number of boundaries do not have natural features because of practical
problens associated with early reservation:,13 there should be stipulated

by regulation a minimum distance between beacons on any such Uniacusal
boundarys The beacons should also be numbered serially for each fore:zt area,
for case of checkinge Maps of forest areas showing beacons are maintained
as a matter of practice but not as a statutory requirement. Neither does

the Forest Act make provision for updating maps of various forest areas.

1t should do this by regulation.
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(7) Tﬁ; ;roccdu:e used In determinatio: of rights in land, pursuant to
the Land Adjudication Act, Cap. 284, does not take into account the inviola-
bility of forest areas in a numler of Cll.lmla Section 6 of the Act requires
establishment of a locul committee made up of at least ten people resident
within {he adjudication section. There is no statutory requirement that a
forest officer should be a member of such committee to .guido the members on
asreas that. should not be parcelled out for fndividual ownership. As a matter
of practice forest officers are not members of such committees. What are the
consequences? ~-‘While consideration 1s given to provisions of schools and
trading centres, no land i{s reserved for forest purposes. Some .xt.remaly'
steep arcas fit only for protective forest are alloted. Hht;r catchment 1s
also not given consideration as most land is practically claimed and it is
only in the case of an obvious ‘body of water that land may be left for public
purposes. Mandatory presence of a forest officer, familiar with the local
conditions, cculd advance the public interest batter, PRelated te thic
edjudication process is encroachment of forest areas by various claimants
and, in other even more serious cases, adjudication of forest areas in com=
plete defiznce of legal status of land or, in some cases, in good faith that
the land belongs to the claimant in accordance with the customary rights.
Even 1if the loqal forest of ficer is not a member of the local committee,

he should be given a hearing. A provision thet in each adjudication area,
before claims are finalised a forest officer will appear bofore tlhe cowalitee
and be heard would be apposite. It is rather complex, once certificates of
owvnership are issued, to regain the status of forest area and the matter is
made worsc by absence of any clause in the Forest Act stipulating that any

adjudication of forest areas is null and void until the formal excision

procedure 13 followed.
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(1) _ Cutting:
(a) In forest areas, one can say forests are reasonably protected from
cutting. Except in nature reserves where cutting Lls epecifically t'm.-bi.ddetlx5
no trce in tha forest arca {5 {moune from 2 licensee, as can Le inlerred
from section 8 of the Forest Act which prohibits several actions if one has
no licencee. As there is no legal differentiation of, for example, protac-
tive forests.m it logically follows there is no legal protection of such
forests agaiust licensees. They are protLected at the discretion of the
Departments. The degree of protection is certainly influenced by officers’
personal judgement on what they consider to be water-catchment. As v

mentioned earlier, legal classificatfon of forest areas should be a pre-

requisite of forest management.

S/pmo protection of trees on unalienated government land 1is prowvided
by secti'o;{ 8(b)e Since unalienated government land excludes government land
dedica'ted for public use,n it logically follows that trees on sensitive
areas such as roadside reserves are not protected as far as the Forest Act
~ 1s concerned. Unalienated government land should be expanded to include
all govermnment land not yet leased to anyone or for which no letter of
allotment has been 1ssued.18 The fact that prohibitions of other potentially
destructive actions such as burning and grazing are not extended to the
unalicnated government land, mk.es it doubly difficult to visualize eflec~

tive protection in conformity with section 8 of the Act.

(b)(1) The Forest Act has no provisions for protection of private
fc:»x'ests.19 The Agriculture Act is comprehensive on the promotion of
agricultural crops. The Act recognises retention of woodland and generally

2 -
forbids cultivation which might result i soil erosion, v but 4t 1s silient
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on total destruction ol ';6;-e-sts :cx--fa.mins Purposes. Ccé;id:.-iz.h the
views of aﬁricultural officers who are committed to production of foot!:,21
and the statxﬁry requirement in the Government Land Act which recognises
clearing of forests for asriculturai purpoces as permanent improvement,

it doecs not szem that forests on private land are protected adequately.
When forest lands are cleared, there is no restriction on, for example, the
minimum number of trees that must be reserved per hzcténre. The law should
by regulation stipulate the minimum number of trees that must be left and
require submission of detailed plans for tree preceryation and enil
conservatione

(ii) The various financial incentives advanced to farmers in accordance’
with the Act for the varioué. agricultural cmps""3 are not esctended to
afforestation schemes in private £orests.' Cne cannot ;mduly blame the
Asriculture ict, for laws on planting of tirees would rightly be expected to
be dealt with by the Forest Act. They are not., The Act is totally silent
on this question. A scheme of financial incentive for private ivieses eyl
" significantly enhance effectiveness of the forest conservation. Man has a
tendency to discounting over time wi_th a natural preference ror present
value over future value which is fraught with risks and wcertainities such
as inflation and loss OF deterioration of «as;sets.24 A scheme of soft loans
or free grants for private afforestation would be a desirable logal frame-
work on private forestSe Inadequate provision in finance acts for the
peculiar nature of forestry and afi‘orestation 1s a serious fa:i.lure.?'

(c) There are some scarce species of trees in the cowntry that are in
danger of extinction and it would be in the pubdblic jnterest to preserve such

s'-pe':i.es;.26 Undeniably, such species are scattered in the country regardless
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of land cwnership scatuse ’ic high degree of protection afforded in the
nature resezve is therefore imadequate when the country is taken as a whole.
The Forcst Act should explicitly tabulate such trees species and give them
higher degree of pretection by rgulation cspecially in the coumtry=sfdc.
A stipulation for t_:xamplo that when such a protected tree is cut at least
three rore trees cf the same species will be planted on the same site would

contribute to the prctection of scarce valuable spociu.n

(d) consid:erable numbers of trees have suffered from the statutory
provision of the Blectlr:lc Power Act, Caps 314 which provides for the lopping,
topping and felling of trees that interfere with the electric supply. There
‘a':o two issues involveds On the one hand is public safety and on the other
§¢s the camaging of trees 'mi'ntained for easthetic and other purposess While
4t is indisputable ‘that public safety should prevail, section 64 of the
Electric Power Act, should stipulate that detailed studies of altermative
routes m;;'.t _.be prescntéd before destroying trees.za The costs of destroylng
trees must be shovn to be less than those of re-routing of supply lines.

The methods used for lopping and felling by the power agents leave much to
be desirede. Although the section makes a provision that would should be

cut in a woocdmanlike manner,zq all the agents need to have is cuttlng tools
and willing employeese The section makes a provision for compensation, and
anyone aggrieved by the conduct of the power agents may appeal to the
Hinister.m The Minister may then direct what action shall be talen after

a hearings The agent may then give a reasonable notice to aggrieved party
after which he proceeds with his proposed courses There is an assumption
here that the Minister gshall agree with the agent?s proposals as indeed
would most likely bee There is a further provisiom that one can eventually
go to court 1f unhappy with the Hinister's decisiones Even though an exparte

fnjunctionwould stop cutting, the section fails to say that if one is uu=
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happy with the Minister's decision and is seeking a court injunction, the
proposed felling of trees should not take place. The term “reascnable notice¥
is indeed vague in this respect because even before one files a suit, the
grees may already be felled which may be virtually an irreversible process.
Money damages may not be a satisfactory remedy. Certainly, the massive
Electric Power Act is meant to advance the interest of‘power distribution
with ss few obstacles as much as possibles There have mot been reportec
cases in connection with power supply and destruction of treas that rich*
interfere with mainﬁenanr: and ;onutruction of power lines. Few individuals
would be inclined to start litigation with the power corporation, a s
£Lnancial giant that would anyway set off such legal expenditure against
profits for tax purposess The Forest Act';s silent on the destruction of
trees in connection with power supply and indeed with other agents with
statutory right of ways It is ironical that the Power Company which is
dependent uﬂ;dﬂ orderty flow of water, a mejor vole of fareste, bhns cheem
no interest in forestse A legal arrangenent should somehow be made where=
by the Power Company directly contributes towards afforestacion and protecs
tion of water=-catchments. It is thé Forest Act which should initiate the

relationship, as the Power corporation would be most unlikely to initiate

a schene that will be another call on its purse.

(2) = Fire: |

(a) Typical of the Forest Act, section 8 of the Act prohibits un=
authorised burning in forest arease. On unzlienated government land, one
may not burn in the vieinity of forest areas in such way that such burning
would jeorpardize forest arcase The Act howewver, fails completely to concern

jtself with land use practices that have accounted for most of the devasta=-

\
ting forest fires. For example, shifting rultivation antedates forestry




practice and forestry managemenc has found it a convenient tool without any
legal restriction. Essentially, pefore establislhing a new plancacion, pevpie
set fire to 1ndig;nous forests to clear the land lnd_tuo or more agricultural
crops are planted before the trees are planted. Thellnw should restrict

the use of fire for land preparation, for in practice it gets out of control
and burns areas not intended to be burned immediately and drastically alters
the microorganism and wildlife balance, reached after thousands of years.
Besides, when trees burn, most of the essential nutrients, notably nitrogen

. zompounds, are volatalized. A new Forest Act should seriously curtail the

|
use of fire in shifting cultivation in view of the consequences.31

(b) The Forest Act is also silent on fire breaks. The firebreaks

provided for by the Grass Fire Act, Cap. 327 are mainly on the boundary of
peoples! property.32 Besides such boundary on the outskirt of forests, the
Forest Act should stipulate by regulation minimum internal fireoreaks. As it
is, it is left to the discretion of the Department. 1f in one area such
firebreaks.are not given appropriate priority when compared with other manage-
ment activities, considerable forest rescurces may be lost. There are for
example in practice no firebreaks within indigenous forests and establ ishment

of such firebreaks when fire is raging is usually futile.

1t is a failure of Forest Act to ke so inexplicit on contiguous
lands as far as fire is concerned. By reascn of fire getting out of controls

burning within a certain distance of forest area should be forbidden with-

out the express permission of Forest Officers. There is the same prohibition

of burning in the vicinity of forest arezs fn case of unalienated government

land. "Vicinity" is a vague term and a definite term such as two kilocretres

from the forest boundary would be more apprepriate. As for bumning on other
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land, likely tc jcopardize forest arcas, if onc looks to Grass Five sct
for .hclp one finds that provided one has given two days notice to owners
of land within half a mile from property, one may burn. Half a mile is
indced a dangerously short distance for grass fire spreading and fo'rcst
could be B}Jmed just outside the half mile limit., To make matters wnowee,
burmning in reserve nreas” is excepted from provisions of the Grass Fire
Act, exce;;t only for the land within half a mile of land outside the
reserve area. Lack of legal fire festrlc:ian in reserve area, both by the
Grass Fire Act and the Forsst Act subjects protective fezszis such az. in
Samburu and Harsab;it to unfair risk of burning;

»
(c) Section 15 of the Forest Act briefly stipulates that the Chief
Conscrvator may ask any lirfensee to provide assistance in preventing and
fighting forest fires. The licensees should not only assist in fighting
fires bgt each wood processing mill in forest areas should have to fit fire
ﬂ'g)mti.ﬁ;g equipment. The law should go further and stipulate Uial fuicsc
ofﬂc'ers may close any mill for failure to clear debris and any other waste
whi;;h may cause firese 1f there is noncompliance with tire prevention
measures, the licence should be forfeited after some given periods. During

the fire season, the licensee should monthly submit a report on fire

34
prevention measuress

The effectiveness of fire prevention and fighting depends on che
cooperation of the publice The Forest Act fails to stipulate that besides

the licensee, the public should co-operate to fight fire within a certain

definite distance from fire spote Section 12 of the Grass Fire Act linmits

the people who can be called to assist in fire prevention to that section

of the public in the "yicinity' of fire. Apart from the occupier and

ovmers of land there is a.very limited number of officers” who can.autho=
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ritatively nsk public to assizt in fighting Lire iikely to be dangerous.
The Administrative Officor is an obvious omission. It is unfortunate that
the Forest Act gives rights to some communitias and no corresponding cuties
to help in preventing and reporting fires which would threaten the very
forest rcsources over which they have some legal rights. In fact, failure

to comply with such fire control duty should be sufficient cause to extin=

guish the rights.

(dj3(1) As a matter of practice, when forest vegetation dries and risks

of forest fires become great, various forest officers declare a fire season

L

in otheir jurisdiction when burning of all kinds in forest areas is prohi=
bitede There is no coordination betwcen the forest officers declaration of
¢he fire scason and the legal prohibitions of burning pursuant to section 5

and 11 of the Grass Fire Act. The declaratioms by the forest officers are

co:muunicatigx;_ﬁithin the department and are of no legal effects The

administrative directives mainly meant for the licensee and employees likely

to use fire aré issued on a discretionary basis and the Forest Act 1is also
silent on this issue. The legal prohibition Zn conformity with the Grass

Tire Act becomes effective after fourteen days of publication in case of those

emanating from the Director of Agriculture, and for those coming from the

local authovities the notice becomes effective after seven days. One wonders

why the prohibitions cannot take effect immediately, Such delay =Ight i fact

result in indiscriminate burning to beat the deadline and this could very wall

have the opposite effect from the intention of prohibition. The exception

of some people from such nrohibitions as stipulatcd,:san unfortunate loop=

hole‘which could lead to abuse of the provisions meant to minimize fire

hazarde.
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(11) Tho Forest Officers declarations should have lesal effnct ond L
sanctioned by the Forest Acte Such declaration should also bind the public
within the area specified by such notice. Such declaration should be supple=-

mental and not in derogation from the provisions of the Grass Fire Act.

(e) In an effort to stamp out various unauthorised activities associated
with the use of fire, section 11 of the Forest Act empowers Forest 0££1cer21
to destroy any honey barrel (hives) placed without licence in forest areas.
The provision is 111-advisea and contrary to the spirit of the f:r"’““"'éa
which guarantees protecti.n of property. The only circumstance under which
the constitution visualizes destruction of property is when the proper;y is
injurious to the health of human beings, animals or plants.39 A honey
b;rrel or indead any other receptacle meant for collection of honey does
not pose a threat to snimals, people or plants under normal circumstances.
The destriiction ie therefore not justified as stipulated in the Forest Acte
In praetice officers weuld find inmpoundinz s‘uch barrels inecomwenieont, Dul
should not be qh excuse for pfactices contrary to the spirit of the consti-

tution. The appropriate thing would be to charge the culprit or remove

the barrel to be disposed of like any other propertye

(3) Crazings

(a) The major issue here is not such much the need to check the number
of animals on any given area of land as that some animals 2r: more destruztive
than otherse 7he Forest Act does not specifically exclude goats from forest
areas. The policy of the Forest Department in keeping goats away from

forest areas nas no lezal backing and could very well be challeged as ultra
vri.r:es..‘!'1 Goat keeping is inconsistent with scae forest management practices

and the Forest Act should stipulate the conditions under which goats may

not be kept. The provisions of the Act on grazing are fairly general and not
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only fail to outlaw graziug im scue protective forests, but doss mot
stipulate grazing reassessment to avoid the eonse(zuenccs of exceeding the

carrying capacity of any given land.

While the Agricultural Act makes provision for controlling iive=
stock in the countryside to avoid soil eros:l.onl'z it has no provision for
protcctir_mg potential trees from livestocks. In fragile areas goat husbandry
is inconsistent with the conservation of forests and indeed any vegetation
essential for the protection of the envircnmant. Goats are an integral
part of livestock and the Agriculture Act does not visualize conditions
under which goats may not be kept, présumably to avoid conflict with 30'.‘:;
f:munities for which goats play a mcjor role in .the economys Lf goats are
not outlawed, legal provisions Erescribing the m.axﬂmnﬁ number of goats that

may be kept in any given area should be made to avoid further desertifica-

tion attributed to their feeding habits.

-~

(b) ‘.l'he:-e are some occasions when wililife poses a threat to vegetation
but vhile there is some control of domestic animals, it is apparently
difficult to control wild animals because Zn any case any population census
on the animals is an approximate estimate. Migration of animals also makes
eny populatioﬁ estimate very imprecise. The problem associated with the
determination of optimum level of animal populations should not be an excuse
to adopt a laissez-faire policy on the interaction of animals and vegeta-
tion in the parks and also the land outside the National Parks. It is
common knowledge that elephants have destroyed most of the trees in Tsavo
National Parks and no efforts are made to protect even those trees along
the Nairobi-Mombasa highway. Provision for fencing around some aestheti-

cally valuable trees especially on the road reserve should be made, whether
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indigeno s or planteds Some other trees should have wire gauss o proweil
debarking by some animals, a feeding habit which ends up by killing the main

tyeces 2he Wildlife (Conservation and Management) Act should mandate the

Game Dc:thz:._ent: to protect scarce species in danger of extinction due to
their polatabilitye Forest Officers should have the duty of Ldeuiilying
endangered gpecies'and of initiating of tree nurseries in parks for enrich-
went plantings When the views of fo;ekt officers and game officers conflict,

there should be an arbitration board to settle the issue.

(e) Yo Hational Parks, destruction of forests by cutting and burning
mainly associatec} with utilization of forest resources is rare and done only
clandestinelye The major possible destruction is from the animals, the
dominant resource in the National Parkse. Protection provisions should there-
fore be embodied in the law. Any protecticn of fem:ing‘!’3 means to some
extent, gurtailment of frecdonm of movement bgwild animalse Such restriction
ok anin*_.;;is {s inconsistent with the concept of wildlife and in the absence of
express stipulation the circumstances undar which it may be applied, ary
fencing to protect vegetation would be ultra-vires. There is a widespread
practice by the Forest Department of constructing fences to keep awa.y wild=
1ife., On examining the various purposes for which the Forest Act empowers
the Minister to make rules, and bearing in mind the rule of ejusden generis,
1t 1s evlident that construction of moats and any other form of fence to keen
off the wildlife from forest piantations is beyond the scope of the Act.

It is a sensible and perhaps the only practical action in some circumstance,
but i{llecal, all the same. The Forest Act should contain provision for

fencing somea plantations or some valuable ssecies which could otherwise be

devastated by wild animals and livestocke
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Teken as a whole, the Wildiife (Conservation and Management) Act {is
thoronch in licensing and hunting procedure, but it fails to sce the role
of forests, so essential for the welfare of animals. As the pressure for
land use increases in the country, more and more private land is being
withdrawn from the use of wildlife by other uses such as wlcivntion.“" There
is also a growing izos:i.ltty between ranchers, especially in marginal land,
and the Cama Departments Ranchers lréue there is undue competition beZween
wild animals and the livestock on the available forage and that any compens
sation scheme as provided by the Act is unsatisfactory. As 4is evident in
a number of local meetings“s where confrontation between the two groups has
generated more heat taﬁhcr than light, the future of wildlife lies in che
‘parks and forest areas and mot in private lands. The Wildlife (Conservation
and Management) Act should unequivocally mandate the Forest Officers with the
duty of all forestry management techniques in national parks other than

exploitation of treess The Forest Aet as a matter of urgency should € 2.l

/7
its protection provisions to the national parkse

(d) In communal Innd.s, the main shortcoming with legislation is that no
balance is sought between customary grazing rights and the carrying gapacity
of land. The matter is aggravated by the fact that even in group ranching
pursuant to the Land (Group Representatives) Act, Cape 287, ownership ¢f live=
stock is individual while owmership of land 1is co:r.r.r:ml.l'6 Tie act is silenc

on destruction of trees and possible afforestation.

(4) Diseases:

(a) It is a major legislative oversight for the Forest Act to fail to
5s* 5l

come to grips with the issue of forest diseases ¥ which indisputably could

wipe out the many monoculture plantations, established over many years at

a great cost. The indigenous trees similarly are not immune to tree diseasnrs.
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Scetton 15(33(ay(ii) of the Forest Act in passing reminds the Chiet
Couservetor that he may ask-any licensee to assist in control of noxious
{nsects or fungi when the Chief Conscrvator has declared such disease in the
Cazettece This provision is binding only to the licensee and does not ;ive
the Chief Comservator wide powers of prevanting, detecting, inspecting and
trcatment of tree aiseascs iﬁ the countrys
(v The Plant Protection Act, Cape. 324 is detailed in protection of
plant diseasuss” As is evident from the reference to Director of Agriculture
and indeed the various diseases delt with by the Act, the provisions are
meant for agficultural‘diseases and not forest diseases. For the Forest
Department to rest on the provisions of the Plant Protection Act is taﬁta-
mount to acmitting that there is no difference between agricultural diseases
and forest discasess There is a very great differences Forestry profes=

Q*Mﬂls tend to icnore a-ricultural problems in training end similnarly
agricultufe'érogession training does not concern itself with trees other than
those which are fruit bearing. Forestry looks at trees from a timber point
of viewe Although-there may be some overlap of discases, this is the
exception rather than the rule. The Forest Act should therefore be elaborate
on forest diseases to guide the research unit within the Department.
(c) Without laid-dowm standards of disease control, recearch officers
who tend to be individualistic in research proiects may overstep their limits
in good .‘.'ai.t:h.l'8 As it is, eny form of research on diseases can be under=
nken 1n accordance with the Government's declared policy that research
should be carried oute Related to research 1s importation of vegetative

matter eithef as seeds or cuttings. The imported material 1is for experimen-

tation or for direct planting in the case of the material of proved
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superioritcy. The I‘orc;é Act is sileat on this fmportation Issue of euvttiny’
and sceds.. It is usual to hear the research officers reaffirm their avowed
policy of following {nternational standards of plant health and quarantire.

Who is to measure the performance of research officers against the inter=-

national standards? It is left to themselves to judge their procecdure

against international requiremnr.s.m The Forest Act is very much silent
on this issue, even though it could mean i.rrevetsibl@ damage to forests. ,
The fact that there has not been any very serious loss from diseausso

ghould not be an excuse to omit such essentfal provisiens from farast lavs.
The provisions for treating or destroying infected wood 1n the Timber Act,
Cap. 386, are actually meant for timber which is being e;porl:ad. As far as
 the Forest Act is concerned, it does not provide protection against intro-

duction of diseases to the countrye

- (d) The Forest Act should have provisions with necessary safeguards

2hae

. against imparf.cd disecascse Prefersbly guarantine ausss suld be fer frem
the site where the plant material will evemtually be trieds Such areas
should therefore be {solated by natural features as much as possible to
minimize accidental spread of diseasese There should also be provisions

empowering the Chief Conservator to seek assistance of anybody in eradica-

ting tree diseases wherever situated.

bGe | _U'_I.'IL'IZ\TIC'.! OF FOREST DPRSUURCES
(1) The four traditional uses of forests are production of wood;

consexvation of soil and water; scientific, research; educational and
historical interest; recreation and wildlife. The four types of forest
classification to meet these uses would be as set out on reservation.
A provision in the Forest Act that each type of forest will only have

gtipulated use as dominant would ensure that there is legal provision
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prcventing..' for example; large scalc exploitation of timber from pretecti-<
forests. As it 1is, the entire range of utilization decisions is discretionary
by the Department entrusted with management of forest rescurces. The essence
of classification is that s wrong use maybe difficult to rectify an;l the
damage may in fact be {rreversible. Conflicting interests can also e
accormodated side by side rather than resorting to short term measure which

ultinately may not satisfy any interest fullye.

(2) Another serious omission in the Forest Acc is working plans
provision. Working plan is the basic tool of forest management and it is
the backbone of ‘f.orestry profession. The Forest Act should make it obiiga-
. tory to have a working plan for each forest area at least before any utili-
 gation activity. The working plan must contain the following details as
standardi=
(a) Maximm area from which forest produce may be disposed;
4 (b) Maximum quantity of forest produce or the allowable cutj

(c) Silvicultural operation to be carried out;

(d) Protection and development operation to be carried out.
The plan may of em.lrse contain any other detail but failure to have the

above information should be non=-compliance with statutory dutye

It 1s indeed difficult to visualize the concept of manacement of
forests on sustained yleld basis, witheut au up-to-date working plan. As a
matter of practice the Department uses working planse. There is however,
no statutory requirement that such plan must be up to date or must be made
for any new area. What is one of the conseguences? The Department has
been using some forest areas without working plans and in many other cases
the plans have long expired. Because of other duties, this field of
p_rofessional discretion has suffatad.sz The private forest owners and

county c¢ouncil officials wishing to manage their forests in an orderly manne:
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iva unlikely to do so 1f working plans are mot mandatery pursuant fo rhe
ro=art Act which does mot in short recognize working plans. Provision of

worliing plans should be a prerequisite for forest managemente

(2) Polatad to the working plans s communication between the Tovest
Decartuaent and the wood using industry in forest areas. One can safely say
that there is very little, and this on only one d:l.re-cticm. Apart fron
sending information in connection with determination of selling price of
cuabor, which is done yearly, cthe wood using fndusiries are uoc Vuiljaced
to send returns of their performance. The only other return required is in
connection with the export of timber, a very rare thing indeed. 'th-e Yorest
Act should have a provision that each wood usir;g 1ndusl:t.y will monthly send
aron other details, the quantity of ra# material ol;tai.ned, the quantity of
end product, the quantity sold and monthly returns of employees. Fron such
hard facts, ossuming them to be reliable, analysis would be able to illumi-
pature the conversion rate, and the efficiency of industry ‘with possible
yeredial action. The Department would also be able to have countercheck
figures and such information could expose any mistakes or mischief in

conne ction with measurement of forest produce. Also redistribution of
relevant information to the wood industry would possibly make some industries
reassess their performance. Hence, legal provision of such commmunication

would be in conformance with the Department's avowed policy to promote

wood=using industrye

(4)(a) The Forest Act empowers the Chisf Comservator to issue licences and
:‘i.n this respect he can delegate.his powers There is no qualification as to
what may not be subject to a licence within the scope of the Forest Acte A
14cenece is a double-edged swords While it is an efficient tool for regula-

ting various utilization activities, it can be abused in the field especially
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when delegated to an officer lacking in visfon. The Forest Act should scace
the gircumstances under which a licence may not be {zsued for some activities|
For example, issuance of licence fcr exploitation above allowable cut seems
espentially bad forest.ry. Similarly there are other aceas where presarvation

of wegotation would be parsmount and any licensing shonld be made ultre

virese
(b) As the Porest Act is applicable only to forest areas, it has
aecessarily failed to regulate private forest utilizaticn. There shoull Lo

a provision that private owners of trees shull'need a licence to cut wood
above a certain quantity which should depend on domestic requirements and
the reccmendatlionl of the local forest officers In comnection with private
forests, some reservled trees may be cut only when it is completely necessary

and provision to replant such tree should be one of the conditions of a
permi.t:.",r’3

_-/",
(c)‘ The Trust Land Act makes unfortunate provision that the licensing
of.“.i.cer is either County Coumcil employee or an adninistrative officer for
utilization of forest resou:ces.sa when it is a question of grazing, the
county council should make use of professional agriculturalist as .licensing
officerse When it is a questioa of timber utilization, a forest officer
with the necessary professional expertise should be the one to handle the
licernsinge It is common imowledge that unplanned licensing in county council
forests has resulted in unwarranted depletion of timber in several areas

under the jurisdiction of various county councils.

(5)(a) Utilization of forest resources by the right-holders leaves much
to be desired. Essentially the Forest Act stipulates that certain people

may use forest resources without licence or payment of royalty or fee as
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the case maybe. While one may not quarrel with non-payment provision for
forest resources, it makes ;t very difficult to police forest resources if
one group needs a licence and another one does not need a licence to do
warious activities in forest areas. There is uncertainiry to policins

according to section 11 of the Acte Any officer charged with a duty to

ask for a licence ;111 be puzzled to find that for example an inhabitant

of Baringo > or Nandi Land Unit>° may cut and collect y skesa D sie e
tree without permit or charges There is mo cérresponding provicion fer =n
{nhabitant of Kericho, thought it is difficult to distinguish the two. This
uncertainity makes policing ineffective for anyone traditionally brought

up with the rule of law. All right-holders should get whatever they are
‘entitled on licence or permit. This would also enable forest officers to

know what 1s being removed ffom forests, besides making supervision and

e .

(b) The other feature of these customary rights which have been
fegalised 1s that the forest resource rust be for personal use and not for

barter or sales Some of these right-holders are rich business peoples They

qualify for these rights by virtue of being born in the particular area. 1f

one has an industry which uses firewood, as may well happen, and the end

product is for example bricks or a local btrew such as "buzan"ST, he can

legally get all wood free. It 1s for his personal use, nur for salie or
barter. As the industry could be kis personally, he will not have contra=-

vened provision of the Forest Acte This indicates that the quantity should

be limited to avoid mischief and abuse of the rights. There is also migration
of people from one area to another and giving legal rights to an unspecified
pumber of people is ill-adviseds These rights should be given on personal

basis with a clear indication whether the rights are inheritable or die with

the holderse
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(6)(=>" In cnumerating the rules that the Miniater may make, the Foresr A-r
starts off with felling and does not look at what precedes felling. Before
felling it is customary to park the trees which are to be felled either

{ndividually or as an areas For an idencifiable area to be clearfelled

&
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there is mno need to do the marking. In e2ze of thinning:
done by blazing the trees to be felleds The principle behind this silvicul=
tural operation is to remove weak and deformed trees leaving more ToOom for
the vigorous trees to grows It is therefore necassary that the trees to be
felled be properly brandede A user requires & better Lree and can casiiy
blaze more trees for himself, and once on the ground one blaze looks like
another one, leaving no evidence for a breach of Deparmental rulese (;ver-
. thinning is not uncommon and the Forest Act should t’ort.hrighl:ly say by

regulation .a special hammer, mark shall he used for branding trees above a

specified ninimum size before being felled in any selection cm:l:!.ng..!”3

adapnd

(bv) For the exploitation of indigencus trees; tha svas ¢ta he ovnd
4s delineated on a mape A licensee is supposed not to go beyond such linits.
In practice this limit is exceeded either {ntentionally or in good faithe
Whether such conduct of going beyt-md what is prescribed is accidental or
intentional, the result can be disastrouse It can upset the whole exploi-
tation plaﬁ, if any, and it may also mesn exploitation of protective forests
which should on no account be destroyeds A provision that a licensee must
physically demarcate his area of opesration 22 2 copdist:n of utilization

would not be far-fetched.

(7)(a) logging is not objectionable per ses When carried out carefully, i

- 4s an inevitable utilization practice. It usually involves a choise of

either clearfelling or selection cutting. Each of these approaches has
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edvantages and disadventages. It else invelves a declslon of when Lo ul
treese The choice of the method to use and age at which to harvest treece are
at professional discretionm. A provision stipulating for example the minimum
age of trees for various uses and where for example clear felling may not be

practised would be in the iaterst of good [orestry.

(b) i The Forest Act ;mpoweﬂ the Minister to make regulatioms on logging
but apart from a condition in the licence that a licensee may not cause soil
erosion, the activities of licensees are controlled mainly from the utiliza=-
tion point of view with little regard for environmental problemsy Supervision
of licensees is usually to see that large stumps are not left and that :
minimm top diameter conforms with licence. Never is the issue of soil
erosion or water pol.lutionGo- raised. Similarly some logging machinery
would cause more environmental damage than others and a stipulation of what
may not be used under different forest areas would be aopropriate.

¥l
1 The Forest Act is silent on the amenity sone that should be left
along public-highways, and logging in some areas adjacent to roads has been
inaesthetice A buffer zone of riparian vegetation should in cases t:e
stipulated for it is such zone that would shade water and trap the suspended
gediment, and the intact forest biomas would generally minimise soil erosien
on river bamks.61 By prescribing that the minimum width of protective
gtream buffer should be determinad, teking into account topography,

susceptability to soil erosion, height and density of ambient vegetation

the law would contribute to maintaining water quality.

(d) Logging is also inevitably associated with skidding and the law

45 silent on the maximum distance logs may be skidded and on whether they

should ba skidded downhill or uphills “In the absence of such guidance, a
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llcu;;see heavily influenced by logging costs makes use of grawvity 2=l =
central landing point is usually situated lower down. Where there is a
strecam such a landing site is hence very close to such stroame Skidding
involves dragging logs on the forest floor and the gouging action creates
an inecision vhich channels water. If skidding fs uphill, fau-shapped
distribution of skid trails would disperse water downhill rather than
concentrating it into an erpsion agent as is usually the case of downhill

Skiddiﬂgo

(8)(a) The road system in logzing areas especially for removal of logs has
been knowd: o A major contributing factor to soil erosion and subsequent

. stream sedimentation.62 A licence ro utilize forest resources implies
nuthorizanien té construct logging roads and this is encouraged by the
Forest Departmente The result is that a licensee constructs roads to extract
his raw :naterials without consideration of the environmental impacte In fact
his co_n'gidemtion is cost and provided his trucks can use the road in
question, he will build the road. Each road should be subject to a li:ence,
disiinct from the overall utilization licence. Before such licence is issued,
a licensee thould submit a plan of the road layout with an environmfn:ul
impact statement, Failure to make maximum use of contours to avoid steep
gradient and unnecessary cuts and fills should be a ground to refuse comstru=-
ction of such roadse An Officer authorizing such road should be required

to certify that he has walked along the proposed site and that, it is the

best route under the circumstances.

(b) Even where the Forest Department has been building forest roads,
the main consideration in the layout of roads is whether logging trucks
can go up a particular gradient when loaded. 1f the answer is yes, such

road i3 conmstructeds Sowe roads have steep gradients, big cuts and fills witl
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the resui; chat ducing downpour of rain, they Decows walercourses, La'sdug
tons- of loose soil down to the streamss Deep cuts expose loose soil beyond
the bounda of root biomas and such soils are easily washed away. The Depart=
ment itslef gives insufficient attention to environment, and a stipulation

that an environmental impact statement ehould be tiled by the Departmant

would possibly meen more ground work before a road is constructeds

(c) In the other parts of the country, road construction has undoubtedy
contributed to soil erouon. A stipulation in the Roads Authority Act,
Cap. 401 that before siting a road, alternative routes which do not advetuly
affect water=catchments shall be examined, would minimise the harnfull
effects assoclated with planning such roads mainly on the basis of econcuys
Land res:oratidn along new roads should also include afforestation as
recommended by the Forest Departmente The Act is silent on this issue.

J/f
(9) - The mining of forest areas for various minerals may also be very
desﬁructi.u. The Forest: Act does not refer to minging. The fact thac the
forest areas mre undet the same Minister who is also in charge of mining
should not be an excuse for the Forest Act to be silent on an activity
which can drastically alter forest uses Mining of, for example, murraa,
sand or any other mineral {involves stripping off the surface cover wich

all the tcp soil either by dirging or by the use of earthemoving eguirmente

Section 7 of the Mining Act outlines the areas that can be
excluded from minings Water gatchments are not among the areas that can be
excluded, which is not surprising since even the Forest Act does not

recognize the water catchmentse While sec.tion 14 of the Mining Act qonudn:
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prospecéir;é to be subject to uny forebt law, sheze 45 zeslly mo laow 2n
mining in the Forest Act and all that would happen in practice is that any
such mining may be subject to conditions at the whim of the forest officer
concerneds The Forest Act among eny other details should contain ﬁrcvision
for surface restoratiome The restoration and reclamation sheuld be dous

" as much as is pra't:t.i.cal..63 Miners should be asked to deposit a bond
refundable after nt‘i-sfactory :euqtit:lon c»-f the surfaces Route of #ccess
and the type of vehicles to be used should be specified as part of plans
for the proposed activitye Failure to submit _such a report with otner
essential details of environmental impact would be a breach of regulations

and might lead to refusal to get material from the forest areas

~ For inining in protective forests a special report om alternatives
should be submitted before any authorizatione. Section 32 of the Mining Act

stipulates that the Licensee may cut any tree for his use in connecticn
/rt
with fininge A provision in the Forest Act that such trees shall be subject

to -ﬁpecial permit would stop or prevent indiscriminate cuttinge In county
council fores'ts, clearance with the Forest Department as & condition of
mining would be in the interest of forests and environment as a whole 1if

such provision were included in the Trust Land Acte

(10(a) On royalties and fees, section 15¢1)(a)(viii) of the TForest Act

‘cmpowers the Minister to prescribe royalty. The Forests (General) Rules

1969, made under the authority of the section, are not applicable to the sa’

of forest produce by tender, public auction or in respect of private treaty

where a high price would be obtainede 1t seems that specific rules should

be made in the event of selling forest prbd:uca {n any manner other than the
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one outxiﬁ‘éd—.m the Forests (General) Rulcse Tho rules essencially scipulace
a fixed royalty for each spe;:i.u throughout the countxye The problem wich
this method is that it essentially regards timber as being like mineral cepo=
sits, and the same rough and ready method of royalty determination has per=
sisted up to: this periods In fact the royalty of timber has been so low that
an afforestation pr;agrmo could not qualify for the World Bank loan without

the drastic change which was introduced about seven years ago.“'

"
o

(b) Aduittedly, the several methods of woyalty datcminati.on are

fraught with problems associated with accounting and analysing various

components which should be considereds An effecient royalty determination

method should take account of parket value at any time which will anyway be
dictated by external factorss A fixed royalty does not adjust to changes in

demand. A reasonabla r.mpromise in the case of plant.ations near the centres

of demand woul.d be to fix a reserve price and then call for tondars, The

4ntroduction of tendering would automatically mean a change in the measuring
systeme. Trecs would have to be measured standinge Considering the time=

consuming problems of measuring individual logs, there need be no regrets if

4n some cases this ardous method is replaced with a quick and equaily reliable

mthod.66

(c) In other cases it would be necessary after heving detsrmined a

reserve price, to auction forest produce either standing or as logss Ia the

case of felled timber, the reserve price would include logging tosts, while
tor standing timber both the tender and the auction reserve price would be in
effect the present royaltye In this respect, it would be necessary for .the
Forest Act to stipulate that a forest officer may suction forest produco

i

without the necessity of obtaining an aucticmeering licence as demanded by the

Auction Acts The nuction. prdcedurc would also be ideal for the recovered

forest produce in case of thefte
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(4)  Such a procedurc of selling forest pro wce by tender and auccivn
besides résulting in higher revenuc, would give a sense of fairmess to
various competitors. As it is, it is really the diseretion of the Department
to decide who will get .thn raw material. Possibly for maintaining confidence
4n the wvood industry, the long=tem liconsees would continue getting mof ardal
at a fixed price but for any extra material mot nomlly offered to short=
tern licensees on the basis of availability, fair mp«:ition should be
{ntroduceds Material in remote parts of the country might be utilized more
and there ara some cases where efflciency of wonversion would cccul i e
face of free competition of raw materials Forestry is a long-temm enter'priu
and it is reasonable that after waiting for aibout thirty years, one should
get a fair price for timber. - : ‘
1)) When trees are destroyed because of a public project such as sewer,
waterpipes, survcy:lng,e., electric supply or any, other form of development, &
.question of compensation arisess It is also surprising because cune roxesc
Act, which is supposed to give guidance on winat should be paid, is silent om
this issue. In the absence of any .gui.danca people tend to think of the value
of the timber that is contained in such destroyed trees The fallacy of this
is that it is not only the value of timber tihat matters, but other factors
such as rarity of specles, location, 1;; heallth, formation either in groups
or singly, and aesthetic wnl.ue.e'8 This is especially important everywhere
where trees have the functional value of for example, a windbreak besides
the timber and firewood value. The Forest Act should certainly contain these
provisions with a range of monetary values that may be assigned to trees

under major circumstances and indicate a procedure for valuing the lost trees.

The unfortunate effect of current law is that before compensatiocn
the question asked is3 Did s.aneone plant the tree in question? If the answer

is yes, then he can qualify for damages which should not excced the market

T —— e
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velue of the standiag trees,  under section 90 ¢f the Covermment land Arct.
If the answer to the question is no, one would have a hard time in showing
that one has suffered damages. In fact, the Penal Code also envisages a

fine only in respect of damage to planted trees.

(b) The question of compensation raises the issue of valuation of the
trees destroyed or to be included in any transaction. It is fair to genera=
lize that laymen are unlikely to make a true and fair assessment when it

comes to valuation. A general valuer would tend to look at *he tree onlv
from the point of view of its timber value or the cost of establtshmcnc in

the case of a planted treee It would be in order if the Forest Act stipulated
_that valuation of trees shall be done by qualified forest officerss Section
29 of the Trusts of Land Act, Cape 290 stipulates apportionment of timber
money between the capital and incomes Any catting scheme should be n:pend.sed
by a forgst officer and valuation should be made only after the hearing of

expcr:‘_.ﬁpin_i.or'z.

5 ROLE OF FOREST OFFICERS

M
(1) Jt has béen mentioned that currently the Forest Act does nol. make

provision for an advisory body to the l'ﬂ.n:l..".l:er..’0 He is advised solely by
the Forest Department on forestry matterse It is a fact that the forestry
professional has generally tended to be biased in favour of the {ndustrial
gnter.st of forest resources and teo Aivorce this propensity from the advice
the Departnent gives to the Minister would be an exception rather than the
rule. To reconcile the public interest, which is usually in the indirect
benefitsn of foresfs, with the industrial 1m:arest,n provision for a
properly constituted advisory comittee would be appropriate in the Forest

Acte Omne of the unfortunate amendments to the Forest Act was to delete

73
provision for an advisory comittee from the earlier legislation. ‘The
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comnosition of the committee as previcusly stipulated would not any.iy :....-;
served the public interest well, The Comaittee was essentially composed
to scerve the interest of industrialists in complete disregard of the
preservation, protection and improvement of the environment. The com.ir.tee.
hereby envisaged should include environmentalists and industrialists with
the Chief Conservator as an ex=officio member. Such an advisory committee
representing various’ interests would be able to present the Minister with
recommendations based on thorough discussion, enabling him to make a

balanced decision without undue influence £rom ome Intewast proup.

(2)(1) A glaring example of an industrial influence either through
such previous advisory committee or otherwise is to be seen in the forest
qfficerls role in the quality control of timber, pursuant to the Timber
Act, Cape. 386. Firstlly one wonders why the Act omits wood carving from
o _the smplization of its rules. Wood carving is an industry essentially
cxport“__o‘_:iemd: Procurement of raw meterials alze mzanz selictlup pee-
cious, rare and quite often difficult=-to-establish speciess For an Act to
leave out such an industry, is to ignore an issue which has great impact
on forest management and the export markete Listing of the species that
may not be used for wood carving and statutory provision for the grading

of wood carvings, if incorporated in the Timber Act, would be a fair

compromis¢ between the interests of environment and business.

(i1) The Act empowers the Chief Comservator to appoint graders and
does not stipulate the minhmm qualifications, ostensibily not to disappol
sawmillers who would like to see their employees appointed graderse In=
stead of relying solely on the Chief Conservator's power to revoke appoint
ment for incompetence, the Act should stipulate the minimunm qualifications

of a grader for the sake of efficiency. Related to the appointment of a
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grader are the powers he is given to grade any timber, There {s an {mnlied

authority for a sawmiller to grade his own timber and a danger of collusion
where one sawniller grades for another. This is a typical case wvhere commod{t)
intercst offends against the principle that no one should be a judge of his
ovm carca,  In the emercise of his duty, he 45 bound to be biased because os
his pecuniary intereste In other cases the grader is an employee of timber
merchant and is bound to be influenced by the views of his employer. Dis-
regard for this rule of natural justice means possibly marketing timber of
quality different from ¢hat which it purports to bee The Act should clearlv
say that no one should yrade timber in wh:lt;.'h he has an interest. Recourse
to an independent grader who is paid for the job or to a c:l_.vl.l SGW&I:II'. would
be preferable to the appointment of a grader from among employer or employees.
(3) The purpose of l::l.mb;r grading is to ensure that the timber in
question conforms to the desired grades. Objective decisions by a grader
could rharefore mean the rejection of the timber that otherwise would be
ﬁluable, esp;cially in the export markets Dowmgrading of timber can thus
mean considerable lossesy and controversy is likely to resulte Naturally,
no such controversy occurs in the present process of grading as the owners

" of timber are not likely to do anything which is adverse to their business.
A provision in the same Act which says that the decision of Minister in any
controversy is final, does not meet with objection from anybody.-"’ Witk a
proper grading procedure, the Act should not by=-pass court appeal, bacsusee

the Minister is himself an interested party where timber comes from state

forestse

When the Act is read as a whole, the bias towards timber merchants
{s evidenced by facts such as that for local sale one does mot need to grade

the timbere Grading is only mandatory in case of the export market. There 1
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also r.o restriction on the meisture ccn:cnt.’s of tizber Lefore 1. as
sold, an issue which, though essential in the timber, is omitted by the
:1‘1mber Act and other legislation. Mandatory grading of timber for all

markets would be a compliance of public poli.cy.76

(&) Policings
In everyday policing, the Forest Department makes extensive
use of forest guardse Only a few of these are armeds In view of the
unique work thev do and to make them more effperive, the Torest AsC
should make special provisions for the forest guards especially in armir
them and requiring a discipline similar to that of uniformed uﬂtce..
Tha forest areas to be policed are far and scattereds A special invest!
tation unit within the Department with special powers of arrest without
warrant where forest offences are committed would greatly supplement thi
work of the under-staffed forest guards. At the moment, section 11 of
thy":‘Fo::est’ Act empowsrs varfous offfsers o zrTict WS SLLUCL enywae
sﬁspected of having comitted a forest offence. Any arrest and search
"requires a warrant from the court unless there is a specific authorizat
to search or arrest without a warrante The section does not mentlon
warrant and by implication it means any of these officers need.a warran
from court before exercising their power of arrest and scarch. Provisi
should be made for arrest without warrant to make the issue clear., Un=-

lawful arrest or search could backfive and auy uncertain ty in the

exercise of power would tend to deter such an officer from complying wi

the intention of the section.

(5)(a) However, a culprit is arrested, he is either taken to court ©
to a forest officer with power to compound offences." In forest areas

compounding of offences is the order of the day. The compounding of
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offences' {s a necessary evil to be watched with misgivings. The transaction A

4s only between two people; the suspect and the forest officere The pro=-

cedure is certainly ocpen to abuse and should be done only where the alcerna=

tive course of action is too expensive and will resvlt in delay. For rome
degrée of safeguard, another Department employee or a local resident saould |
attest such settlements The popularity of the procedure evident from the

large number of cases dealt with,n and a general lack of subsequent

"

complaints on amount of compensation leaves lingering doubte as to whethe

justice is properly administered.

(b) Section 10 of the Forest Act does not specify the seniority of
‘fores: officers in compounding offences. Senior officers should be able to

ask higher compensation than the junior officers. As it is the Chief

Conservator has no more power than a grade three forester provided both

are empO}{é':Bd to compound offencess

o,
7

6) Disciplinary Proceedings
(a) If there is alleged misconduct by a forest officer, the usual

practice is for the immediate superior to {ssue a charge sheet to the Junior

officer suspected of the breach of discipline. The charged officer is asked

to exculpate himself, usually within fourteen days. In fact, when an officer

decides to serve a charge sheet to his junior orficer, he has alrecady made
up his mind that the officer being charged 1z in fact guilty unless he proves

himself innocent. This is contrary to the principle that one is inmocent

until proved guilty. 1f one fails to reply to the charge sheet to an officer

charging, such silence signifies that the junior officer has pleaded guiltye

As if this presumption of guilt is mnot enough, the immediate

superior who i{nitiated the charge sheet 1s in pfacl:i.c.e required to recumend
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the pm'is'hmem: that should be awarded to the .c!'lprlt. The charge shen*
{s then forwarded to the Permanent Secretary through the hierarchy of the
Departmente Each senior officer is supposed to comment and the usual
practice is to endorse because in any case such chargel sheet does not

contein enough evidence on which to erriwe ot umblazed Zoolislisn.

(b) " In fact this practice whereby the person who charges is the same
that recormends the disciplinary measure that should be taken is contrary
to the spirit of the Public Sexrvice Comulssion i.ugui-uiun-.?o Suteiivwy
through usage, it has become the standard procadure. Administratively
charge sheets without such unequivocal recommendation are referred back

to the sources

.

(c) ‘The other common feature associated with exculpation is that the
=== officer trying to exculpate himself may incriminate the officer charging
him with mi?conduct completeiy unreiated to the content of the charge
sheetes On such inadmissible evidence, the Department has occasionally
inflicted ultra vires punishment on the ineriminated officer. Depending
on the seriousness of the issue raised in self defence, whether irre levant
or pertinent, the original issue of the clharge sheet may be eclipsed, a

consequence which is in favour of the officer charged.

' Any appeal in corm;cr.ion with disciplinary proceedinss lies with
the Public Service Commission whose decisfon is prlvlleged.ao For a
breach of discipline which if proved would result to dismissal, there is a
‘diaciplinary proceedure whereby the officer charged can rebut evidence
against him as well as cross examining any witness. FPor other less serious

8
misconduct, the Department is content with lesser justicee.
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(7) .~ Punishmeat nd Orderss
(a) The main feature of the penalty avallabic for any kind of forest
offence is that it is wvery light. The penalty has not changed since 1911
legislation. Without differentiating the seriousness of the various offeaces,
the Act stipulates that the maximum penaliy for any orfence is six months
inprisonment or a fine of three thousand shi!lingl.a? Stipulating the
minimum.penalty would be resented by the judiciary as a fettering of tﬁcit
discretion. A stipulation of higher maximum penalty, depending on the
gravity of the offence committed would indicate the seriousness of the issue.
For example, illegal squatters who build permanent houses in the forest
area and try to gain ownership by adverse possession shau@d be viewed ;cry
. differently from someone who grazes in some open glades in forest without

permissions There are other major offences such as intentional burning of

indigenous forests to which the Forest Act does not give special attention.

-(b) Although the Act stipulates that any property used in the
commission of forest offences may be seized and detnined,83 it does not
clearly mandate forfeiture of the property thus detained should the person

°ueaguilcy.‘ In practice there is

suspected of offence be eventually 4
restitu:ton_bf property. For major offences such as illegal squatters in
forest areas, forfeiture offence should be stipulated. 1f stolen forest
produce is mixed with genuinely acquired property, the whola conziznnent

gshould be forfeitede.

(e) The court may-order the award of up to half the amount of the [ine
tﬁ anyone who provides information leading to conviction. The award is

limited to non=civil sntvants.86 It should be extended to surbodinate staff
for the sake of cooperation in policing the forest areas. 1f the provision

is properly administed, it should be useful in preventing of forest fires.
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FOOTNOTES

‘For the account of this chaoter the writer is influenced by a munber

of legal periodicals on environmental issues particuiarly those under
the heading of Forests in Indext to Le=zal Periodicalse. The articles
analyse, interpret and criticise narticular aspects of forestry

prectices The most influential authors have been put under the ele-

. rences A number of relatively developed fovest laws in other countries

have also begn of somz aide

Unalienated government land in Forest Act excludes land dedicated for
public use such as roadse

Forest areas less than three per cent of the country area.
Troup, ReSe (1929). Colonial foresc adminiscrations peside

Comparatively, Nigeria Forest Act exhaustively deals with determination
of rights. s -

Purposes for compulsory acquisition of land are defence, public safety,
public order, public morality, public health, town and country planning
or the develorment or utilization of any property in such manner as to
promote the public benefit.

Sectiom '4(2) stipulates twenty eight days notice in government gazetice.

New Zealand Forest Act, Cape 19 stipulates alteration of forest lund
to be done only by Parliament. se 19,

Due to conflicting interests discretion on use of forest areas should
be narrowed to avoid cenerality, varueness and ambineuities.

Miller, We Re Jre, (1974), Judicial control of forest service discre-

tion under the multiple-use actes

Olindo, PeM., .(19714). Protection problem - marmals and birds, p«2.
Also Dasmann, R.F. et al (1973)s Ecological principles for economic
development, ps 17.

Foote, JePe (1973)s Wilderness, a question of purity, pe256.

Wolcott, E.S. 111(1973), Parker v. United States. The Forest servire

~role in wilderness preservation. pe 164.

Reservatioﬁ done on straight lines frem hill to hill in the absence
of detailed maps, Efforts were made afterwards to adjust the boundary

to follow natural features wherepractical.

The Act is applicable to Trust Land which may have forests and in other
cases such land is adjacent to gazetted forest arcas.

Section 6 of the Forest Acte
Section 2(4) . supra.

See footnote 2 supra.'
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The necning should be the one conveyed in Covernmeni Land Act.
Cape 20U, section 2 on interpretatione

Private forests mean lands held under freechold or leasehold status
either by individuals or bodies,

Section 48, Agriculture Act and the Agriculture (Basic Land Usage)
Rules.

It 1is in nature of their professior. to think in te:ms of food
production. - Quite often, the forests are obstacles to food production.

Rule 2, First Schedule, rules made under sections 32 and 33 of the
Government Land Acte

Guaranteed minimum ' return loan advancnd-for wheat, maize 2ad barlcy.
Section 116 of the Act. Currently five hunired shillliys per heciaies

Weather changes, ourning, fear of future changes such as nationaliza-
tion make some peoole hesitate in long term projects which do not start
yielding income until some twenty years or so. .

Financial iuncentives are provided to private forests dedicated to
forestry purposes in U.K., Forestry Act, Cap. 10; Cananda (Quebec)
Forestry Credit Act allows reduced interest on private forestry,
FeAeOs (Dece 1976) Fd Acric lecisle 25(2)s ps75; A well worked out
schene of forest taxation has salutory effect on forest management,
Hensel, J«Se (1977)s Techs Release. Am Pulnwood Ass. vol. 19, 21, 22,

~2%y=25

Such enecies such ast muringzs, =mulri, mbamubakoii, munuhu, ana some other
species for example of medical interest. Preservation of some tree is
basic provision of Forest Law. Frangois, T. (1961). What should a
basic forest law contain. :

For example Tree Preservation Order made under Town and Country
Planning Act, 1962 in U.Ke is useful in preserving trees for amerity.
The order also makes provision of planting such trees if cut down.

1f the provision was there the precious Naivasha acacia (fever tree)
would not have been destroveds The damage was irreversible and
irreparable for it will take many years to get similar trees of the
same species (Acacia xanthophloea). _

Woodman=1ike manner has been held to mean cutting wood in a way 2
prudent forester would cut for example in pruning. Unwin v. Hanson
(1891) 2 QB 115.

Section 64(3).

This is not total condemnation of fires in forest management. Fire
management concept is that fire can contribute to ecosystem. dynanics
Barney, J. (1975), Fire management. In fact some species may need fire
for proper propagation, Gill, A.Me (1975)s Fire and Australia flora.

Section 7 and 8 of the Grass Fire Acte
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'Section & of the Acte

In comparison, Australian forest laws sre elaborate on fire prevention
and requires that industries in forest areas to keep fire fichting
equipment in serviceable condition. Victoris State, Forest Act,

Cape 62543 New South Wales, Fores- Act Cap. 55; and Western Australia
Forest Act Caps 8

Police Officer, fire ranger and honorary fire ranger.
Prohibition only in repard to forest areas.

Besides forest officers, police officer, Chief Game warden, Ser.dior
GCamc warden or Game warden may also exercise the same powerss

Secticn 75 of the Kenye Constitutfon.
Section 75(6)(v)> of the Constitutionm.

Honey barrel (hives) maybe destroyed when bees stinging is a nuisance
either to public or animals. The owner however would be given a
chance to remove such-barrel before destruction.

The fact that the Act includes goats in its definition of cattle and
grazing is subject to licence, excluding one form of animal would be
anomalye All the same, Foresters do not like goatse. At one starge
Australian Law stipulated shooting of stray goats which are difficult
to impound. Baden Powell, BeHe (1882)s A manual of jurisprudence
for Forest Officerse

Section 48 of the Act on Land Preservatione
Fencing = see protection, chapter 4, note 18.

Wheat cultivation in Narok has reduced grazing land both for
domestic and wild animals.

The writer has been a member of asricultural meetines where' the gap
between the Ranchers and Game Department Officials has not yet Deen

bridgede.

land either registered in the name of many ranchers or land still
vested in county councile Individual ownership ol 1ivescoch wallie
land is cwned collectively is a cc==on feature in Afzlca 2+ moted vy
Mifsud, FeMe (1967)}s Customary land law in Africa.

Discases here include insect pests, bacterium, fungi and virus.

Many lay people in the countrv believe most foreion diseases are
{ntroduced in ccurse of rescarche 4t least whooly aphid started

around research station, Mugugae

This is a violation of natural Juittco rule that one should not be
a judge in his own causes

Dothistroma and whooly aphid are not local diseases. They are inaport

Production, protective forests, nature reserve, recreation and
wildlife.
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_x.®, -x 21 (1974). Clear cuttings Can you see the forest fortress?
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vew Zoanland Forest Act, Cape 19 claborates on werking plams which
must be complied with in management Of forestss 3

wpeormit' is used to denote there is no royalty payment in connection
with private forests., Other detail may include for example the
minimum diameter for trecs needing permit to be cut.

—

Scetion 37 of the Trust Land Act, and the Trust Land (Removal of
Forest Produce) Rulese

The Forests (Tugen-Kamasia) Rules G.Ne 331/1949,

The Forests (Nandi) Rules, Cap. 176(1948) sub.leg.

"Buzaa" 4s a local brew made from cereal flour and is guite commom !
in arcas of those righteholders. Its preparaticn requires considerable
amount of firewoode

The Swedish Forest Law, 1948 goes further by stipulating that marking
shall be done at the root and at breastheight; section 27. The
provision is for ease of checking that the desired trees only are
felled.

Clearcutting is appropr:ate for; shade intolerant species regeneration;
lower logging costs, minimizes disease effecte On the other hand,
selecticn cutting is appropriate for maintenance of amenity, less
detrimental impact of ecological balance, and maintenance of normal
forests, with diversity in species and ages of trees. Bermstein,

pe 103 = 25,

Water pollution is said to take place when a discharge into water,

either directly by man or man-induced makes water unfit for intenced
use., Hence man pollutes water when he alters either physical, clhiemical, |
biological or radiological integrity of waters

Soil erosion and subsecuent siltation of streams are recurrent
environmental problems associated with logcing methods. Lundmaric,
T. (1975). Regulation of private logging in Califonia. p. 156 =€0.

Some observation of various logging methods in watershed areas
revealed that road construction sienificantly increases sediment load.
Wilson, LePe (1974). HMan's activities in watershed areas. A need

for Plannings pe 242.

In some countries law requires a miner to restore surface as soon as
it is practicable. Elliott, D.He and Metcalf, LeCe (1976)s Clousing
the mining loophole in the 1964 Wilderness Acte pe48l.

The main concern is royalty in respect of exotic species such as
cypress and pineses The royalty had to be increased gracuallye

The major methods of royalty determination ares _
a) Resicdue value which is selline price of converted timber less all
logging and conversion costse
b) Cost of growing timber plus reasonable profits.
¢) Market value of standing timber which fluctuates with overall
econorzy and the locality of trease. ilanson, A.Ge and Leslie, AeJde

(1965)« The Determination of stampages
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1~ takes 21 per cent of a Forestexr™s sts to do messuriment of fr=aef
produces See table 5 Chapter 6 cn distribacion of Foresters® Ciaes

The Survey Reculations, made under section 45 of the Survey Act,
makes a forest officer as a reconcliler in case of compensation for
damapged treee (Section 31(4)(b))s Forest Officer can only go by
yoyalty guide which does not take into account the other values of
srce cther thar rimbers. Reserved trees should be subjzct to corpensa~

.....

={on even thouch damaped within triconomentrical station. The Lurvey
Regulations, section 31(5) stipulates no compensation.

Del Alamo, Ce (1975)s Calculating conpm:sauén for loss of
qrnamental treese

Trees include shrubs and bushese

See chapter ¢ section 1(4)- \

Benefits such as conservation of soil and water, recreation and
wildlifee. / .

) k
Bias in favour of commodity interest by professional agents incharge
of forests is 2 world=wide phenomenae It is what a number of reputable
environmentalists have been trying to f1pht againste Clark, Pe Se
(1975). Sierra club ve Dutz; Industry fights backes

Legal Notice 236/1964s deleted section 3 Forest Acte

Section 5(5) of Timber Acte

if wood is not properly dried subscquemt shrimiags == ]
decreases may cause serious defects devending on the use to which
wood is pute Furniture industry tequires reasonably dry woode

It is public policy to promote various industries in the countrys

See chapter 6 section 4(5)e

In 1977 a total of

Sece table 6 chapter six on cases compounded.
£ 99,575400

1,727 cases were compounded with a total compensation ©
ehillingse

Section 34(7) and 16(9) of the public Service Regulationss

Service Commission Accz, Cape 185, section Te

Cenerally if one does not prove himself innocent, particularly for
junior officers, punishment is iaflicted without proving factse

Section 14, Caoe 11 of 1911, Imprisomnment of six months oT fine of
one thousand five hundred ruppes which 1is equivalent to acout three

thousand shillingse

Section 11(c) and (d) of Forest Acte

Section 12 of Forest Acte
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CHAPTER ETCHT
) CONCLUSION
1. From the foregoing it has been demonstrated that forestsare extvemely

l
!
r
inportax... {n Xenya because ef their direct a=d the indlvect bemafits. Cptimu '
|

)

realization of these benefits in perpetuity does greatly depend on the legi~ %
i

slation applied in forest management. Here the pertiment questionsare whether !

the law on forest management is adequate and whether it does allow som2 r

permanence in forest management in order to realise the beneflts in pecpetuityet |

Equally relevant is justification of the law to interfere with professional

discretion and means to cope up with the extra work occasioned by compliance

of new duties imposed by such lawe

2. The function of £ores.t legislation is to give effect to forest policy
which in essence stipulates that the forests should provide its resources to
the- pctgl-ic {n a sustained and maximum yields There is no dispute on tue ead
objective cf the policy; but whether the ideal goal is attained or approached
.at léast, will depend on the management technique applied under various
conditions. ; An ambitious and imaginative law would be one which prescribes

the ma jor practices that must be carried out to realize sustained forest

From the previous criticism

production without impairment of capital, (land).

and propossals, it is evident that forest legislation leaves a great deal to

be desired. A more effective forest legislation can be inferred ifrom the

eriticism and from the proposed changese

3. One may ask why have forest laws at all instead of leavins most of the

{ssues to the Forest Department decisions? The main issue is that soue

permanence in forest management 1is essentiale Growing trees takes some

generations and a mistake made now may not be remedied for many years to comee.
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Damages associated with for example a wrong decision to clear a certain
i.ndigehous forest are indeed irreversible as far as plant species and soil

1
microorganims are concermeds A law that creates some permanency in forest
planning would ninizize the mictokes likely to cccur Irom the doclslons wiid
are essentizlly made on policy and exigence. An adequate law would tend to
fntroduce management by objective as spelled out in policy as opposed to

management by reaction to crisise

[ A forest law that introduces concepts of duty, where none existed before,

as well as prescribing the management system that should be followed in |
relatively more details may be viewed as fettering the decision of the profes-
sionals. Since t;he attainment of volicy goals depends on the means used, it is
reasonable to curtail the dis.cret:lon of the professionals where there are
several alternatives some of which would be prejudicial to the public interest
if chosen, The fact that the forestry profession is inherently biased In
favour of timber utilization and that environmental considerations are second-"
ary, Jtends to justify more elaborate law in forest management, especially where
it is a matte::- of balancing direct and indirect uses of forest areass A law
for example which stipulates the minimm age of a plantation before dlearfell
and the maximum allowable cut in a period may certainly be welcomed even by
the professionals who find it difficult tc convince industry not to g9 heyond
thgse‘utilizar.ion limits. Some members of the public whose interest in forests
may be affected by the reform of forest law may resent some of the provisions.
Like some Agricultural legislation once hated and now hailed as a catalyst

for economic developmenl:,z people mizht come to adnire a forest law whose

main objéct:ive would be to enjoy forest resources in perpetuity, rather than

‘omm that lays undue stress on present consumption.
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54 A mjc.r {ssue that would be connected with law reform would be

{ncreased amount of work for the few staff. The Forest Department has grown

from skeleton staff to a fairly large department and there is no reason to

believe that it cannot grow further. More staff establishment ds justitied

by extra essential work would be inescapables As suggested in the description -

~

and criticism of forest practice, a change from the present method of measuring

£€lled logs to measuring standing trees for royalty assessment purposes would -‘i”"
r

mean a saving of about 5,670 ma'ndayss and this conld be deployed towards the “:
: -

extra woric occasioned by compliance with up~to-date forest legislation. Tied

up with the issue cf consequential extra work is the question of setting and

maintaining reasonable standards in forestry practice. This is a field where

ﬁtot'essional forestry society could be of some help. Statutery formaticn of

such a body, preferably prece&ed by a voluntary organization of foresters,

would augment the effectiveness of forest legislation especially in the fields

of privat/e:‘ forestry and valuation.4 The law might specily that certula

ltat.ul:o:‘%r forestry duties must be done to the satisfaction of Forest Department

or teg’istered forest officer in accordance with standards set by such a

forestry societye Another ootential source of labour that should not be under=-

" yated would be the organization of various groups of people in the country to

perticipate occasionally in forestry projects.s In fact it is through such

participation that people might 'become more aware of the role of forestry

and consequently assist voluntarily in caring for crees wnerever tounds

6e Finally, there {s the important issue of the enforcement of the

envisaced lawe. This would mainly be carried out by the Forest Departmente

The success of activities such as expulsion of illegal squatters from forest

areas and general policing especially in remote parts of the country has been

achicved through the cooperation of the Administration and the Police Depart=
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mentse As a matter of Eac.r., these departments have been sympathetic towards
the forestry causes The dapartments will however take prompt action only i
they are certain that a particular treatment of forests is a breach of law.
Othemrisc, 4f there i3 doubt en the legality of {nterferense with some apnarent
abuse of forests by anyone, the departments will not act, mainly for fear of
public complaints which might lead to political problems. This underscores
the urgency of the recommended provisions for the sake of clarity and certain .ty
Also, to make the way still clearer for enforcemrt., a stipulation te tha
effect that the forest legislation will prevail in the case of a conflict with

enother law on all issues concerning trees would be quite appropriates

Te The views expressed in this strdy afe 4nfluenced by ten years of field

experiences During the six y;ars as a Gons_'ervato'.-, the writer has participa=

ted in meetings of local leaders where the shortcomings of the forest legis~

lation have been an issue, especially in relacion Lo WaCer=CatUllbily - o ==
land, and in dome cases fores: arcas. 1In addition to the literature ciced,

the writer has sound_ed the views of local leaders of various major geographical
areas and gen'erally {t has transpired that the publié {s in favour of some
control of f.he utilization of trees on private lands. A legal direction and

control would to some extent reduce the prodigal exploitation of trees

especially on private lam:l.6



1.
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" Table 5 shows distribution of a forest officers! time. Since a forest ‘.'

There has been several efforts to form a forestry society by th: Feses
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FOOTNOTES

With indipenous forests the ranid recycline of minerals as leaves
drop and decompose means there is little loss of minerals. laen
forests aie clearec, icaching litezally means lczs of alneralse Thile
is nlso associated probiens ol lateslsativa vi s0id wuwu Luiesis osse
cleareds Dre Je Burley, personal communications

The Land Oons?l.i.dation Act, Cap. 283 was extremely unponular and even
recently some government officers have been killed in course of their
duty. Better economic utilization of land and possibility of raising
money by mortgaging such registered land has been indisputable benezit |
where the land consolidation has taken plac2 pursuant to the AcCe 1
Other essential cash crops such as cottee and tea have been promoted
through statutory provisionss Develooment Orders pursuant to the

Agriculture Act, Cap. 318, ss 64 to 109 are undeniably essential.

Compulsory soil conservation measures though applied at times improper f
during colonial period on the whole had salutory effects. .

officer is essentially the supervisor in most of forest operations, hov
he uses his time is critical in effoctive forest manasements A saving §
that "the eye of a supervisor fertilizes soil" sums up the role of
a foresters

. DPerhaps because of fear of some doubtful cualiric.cion
by some members in the department, the society is invariably to be
open to rank and files This prorensity for survival of bureauctracy
makes such society a failure ab initioce The writer has in mind a
society of academically qualified neonle, capable of orofessional
tackling many complex issues of forestry managements

There are several voluntary pro jects commonly known as "harambee
projects'" vhere people donate funds and others sacrifice to work withe=
out paymente The impact of "harambee'' projects has been phenomenal
on overall economic development {n the country since the independencee.

Where cuttingz would mean exceeding allowable cut or destructioa of
protective forests, other sources of enerov ench as methane nrocductiond
and effective utilization of sawcust and other waste could pe promoted

by the Forest Departients
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