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ABSTRACT

The project investigates the effects of individualization of land tenure on land use pattern among
pastoral communities with specific reference to Lemek location of Narok District. The area was
previously a Pastoral zone but is now experiencing changes where other forms of land uses arc
emerging bringing to the fore the systematic socio-economic changes that are taking place within
the pastoral set-up.

Pastoralism is an old activity probably as old as the pastoral communities, which practice it over
the years. The various socio-economic and political interventions that have taken place over the
years since the coming of white settlers have led to positive changes to the land use in the area of
study.

Land ownership has undergone several phases of change. At independence the native reserves
were administered through trust land Act that was entrusted to local authorities as trustees of the
community land falling within its jurisdiction. Later on Land (Group Representatives) Act [CAP
2860f 1968 revised 1977] was introduced in the Pastoral areas of Kenya to assign definite,
property rights to specific .. groups so that the consequences of misuse and return to
investments in future productivity are made specific, to the holders of those property rights;
(Davis, 1970 in J. Holland).

Ihe present system, which is believed to be the best type of land tenure, is the privatisation of
land ownership through the process of adjudication and registration of land.

The study comprises both quantitative and qualitative data that will be collected by the

researcher through interviews, questionnaires, field visits or obtained from relevant published

and unpublished literature.

Xiv



The study found out that the group ranch members themselves initiated Group ranch
subdivisions to individual titles in Lemek. This removed the communal nature of land holding
and controls giving the landowners the freedom of choice as far as their intended use of land and
its management are concerned. This encouraged landowners in diversification of land use to

other activities such as crop production and wildlife tourism



CHAPTER 1

1.0 INTRODUCTION

Basic dilemmas in pastoral society are the situation brought about by natural increase in
population and animal population (domestic and wildlife) against a finite resume base called
land. The situation is so serious since the only known source of livelihood in most pastoral
societies can no longer support everybody and therefore the need to diversify in order to make
ends meets.

Other factors such as socio-economic interactions, changing lifestyle can be linked to changes
that are taking place in the area. It is therefore imperative that there should be clear
understanding of the effects of individualization of land tenure on land use pattern in pa”™oral
areas.

The land tenure amongst the Maasai was communal and no individual owned land. All
community members used Land communally. After the coming of the white settlers land
Tenure in the whole of Kenya changed tremendously from communal holding to individual
holdings in most areas. The various forms of ownership manifested over the years brought

new land use pattern, which is currently taking shape.



\A PROBLEM FORMULATION

Land throughout the history of man has been a very important and special resource as it forms
the basis of all human existence. Before the advent of colonialism, almost all communities in
Kenya had their social and economic organizations based on land. Various groups of people
either practices simple forms of agriculture or were hunters, gatherers, pastoralist, etc.

Until the coming of the Europeans to East Africa the Maasai people were made up of diverse,
usually autonomous and geographically separate groups, sharing common language, and
culture. Each section had its own territory and autonomous political structure; each locality

was a self-contained ecological and social unit, which managed its own affairs.

A number of self-regulatory mechanisms built into the Pastoral mode of production ave
enabled these societies to maintain themselves through time (Hapland, 1976). The
mechanisms were supported by natural calamities, which slowed down the net growth rates
both in animal and human population for instance the rinder-pest and smallpox

epidemics in eastern Africa in the 1880°s.

The tenure ol land amongst the Maasai was communal and no individual owned land; although

people are given, chance to utilize land in the manner that is acceptable to the rest ¢ the

community.

After several hundred years of what seemed to have been a self-sustaining and well-balanced
mode of pastoral production, Maasai society has recently undergone dramatic changes. During
the last half-Century, however Maasai pastoralism has began to have detrimental effects on

local environments due largely to progressive over-population, overstocking and overgi ing



(hat have resulted mainly from the loss of highly potential areas on which their traditional
herding systems were formerly based. Paradoxically, much of the injurious effect has either
been caused or exacerbated by poorly designed and highly erratic development schemes and
policies that were imposed on them during this time (Jacob, 1975: 419).

A basic dilemma in Pastoral societies is the situation brought about by natural exponential
growth in the human and animal population against a finite resource base.

In 1975 it was estimated that there were 164,000 Pastoral Maasai in Kenya occupying about
40, 000 square kilometers (Dhyani, 1993) their livelihood was based on nomadic pastoralism
which refers to a way of life based on herding. It depended on mobility, which translates to

insufficient resources for people and their livestock to stay in one place throughout the year.

Since the coming of the White settlers, the land ownership among the Maasai has undergone
tremendous changes from communal land to individual ownership in some areas. With the
rapid changes in land management, the community pastoralists are left with less control to land
use pattern among the former communal land, which is now allocated to individual landowners
who would determine the best form of use to put the parcel of land under his/her control.

The various aspects of ownership manifested over the years have brought new changes to
otherwise Pastoral communities, new land use pattern are taking shape, and Pastoral-nomadic
systems, which were previously based on delicate ecological and social interrelations, are
starting to breakdown. Land that was previously used by Pastoralist during the harsher season
is currently being converted to permanent agriculture and Wildlife conservation. In more
recent times, the Maasai have lost additional, land through administrative decisions to keep

them out of the wildlife areas, gazetted as national parks and national reserves for instance



Maasai Mara game reserve, Amboseli National Park, Tsavo National Park and Samburu game
reserves.

The adjudication of pastoral areas thus portrays a serious implication both negative and
positive to people still depending in pastoral activities for livelihood. Since a large proportion
of the population has never been to school their income would definitely depend on livestock.
However, as noted by (Holland, 1996) "Participation in formal education and employment
often strengthen Pastrolism as it provides the resources other family members require to

continue a more traditional existence.”

It is therefore important to seek and establish the effects of land adjudication and consequent
individualization of land tenure on pastoral land use patterns. The study seeks to address this

guestion.

12 STUDY OBJECTIVES

The study aims to: -
Examine the changes in land tenure in Lemek location in the last 30 years.
Examine the changes in land use pattern over the last 30 years
Determine the effects of changes in land tenure on land use patterns.

Suggest ways of integrating the emerging land tenure system with appropriate land use

patterns.



1.3 HYPOTHESIS OF THE STUDY
Individualization of land tenure has caused major changes in land use patterns in Lemek

Location Narok District.

14 SIGNIFICANCE OF THE STUDY

Lemek is a unique area of study, since it is one amongst the very early areas of settlement of
Maasai community, when they were moved from Nakuru and Naivasha areas to create room
for the European Settlers. This later became one of most important areas for exclusive use for
nomadic-pastoralism and wildlife grazing (Ottichilo, 2000: Omondi, 1994).

Prior to 1968, the land within the area was owned by indigenous Maasai people on communal
basis and was held as a trust land for them by the local Authority (Gachugu, 1996). However,
at the start of mid 1960’s the status of land ownership was changed from trust land to j. oup
ranch through the land (Group representative) Act of 1968.

In 1986, a presidential decree on the land (Group representative) Act was issued, allowing for a
subdivision and adjudication of ranches, into individual parcels thus; allowing private owners
holding freehold titles to move in. This form of ownership, increases in human population,
permanent human settlement, agricultural activities, wildlife conservation and tourism are
increasingly putting a lot of pressure to the existing land use. The system of land tenure & the
context in which all these activities must operate. Thus, an investigation to the effects of land
tenure systems on the land use patterns would be useful for the development of the pastoral

areas sustainably. The study is important for land use planning and utilization.



15 RESEARCH METHODOLOGY

The study will rely on both primary data and secondary data. The primary data will be
collected through personal interviews and as well as administering semi-structured
questionnaires to various government officials, residents of the Lemek and interest groups in
the area of study in order to obtain views regarding land adjudication and registration and the
subsequent changes in land use.

The secondary data will involve the review of various written literature found in the libraries,
government offices, and other organizations involved in the various aspects of concern on the
subject matter.

The last stage of the research will involve personal observation and recommendation of the

changes which have taken place in the region i.e. study area.

1.6 SCOPE OF THE STUDY

The study will cover Lemek location in Ololulung’a division of Narok district.

The study will be looking into the effects of individualization of land tenure on land use pattern
in Lemek area. The issues to be covered include the historical background of land t .ure
before, through colonialism, and after independence. The various forms of land tenure reforms
that have affected the area of study, incidental factors such as the demographic factors and

geographical factors that have contributed in one way or the other to the change of land use

will be analyzed. Information will be sought for the last 30 years.



1.7 ORGANIZATION Ol IHL s11 DY

The study i organized in four chapters.

Chapter 1

Chapter 2

Chapter 3

Chapter 4

is the introductory chapter would consist of brief introduction problem
statement, the objectives of the study, significance of the study, and

scope of the study and research methodology.

Consist of literature review, which includes literature review, which
includes literature on various land tenures, concepts of land use in rural

areas, pastoral land use and pastoral economy.

Would dwell particularly in the study area and consist of land use in the
study area, population geographical and climatical factors, data analysis

and presentation.

Wauuld be the final chapter that gives the finding of the research,

conclusions, recommendations and areas of further studies.



CHAPTER TWO

2.0 LITERATURE REVIEW

2.1 Introduction

4 man is the owner ofhis land ... hut in sofar as there are other people of his own flesh and
blood who depend on the landfor their daily bread he is not the owner; but the partner, or
utmost the trusteefor the others. Since the land is held in trustfor the unborn as well asfor
the living and since it represents in partnership the common life of generations, he will not
lightly take it upon himselfto dispose ofit. (Kenyatta, 1938:27)

Land is without doubt an important aspect of life of any society. In societies in which land is
about the only available source of livelihood and material wealth, the rights that the ownership
of it will confer on any individual or group are paramount. In Kenya the history of owneiship
of title to land is complex and starts way back to the colonial days when western powers had
justification for colonialism i.e. civilization* Christianity, education etc. Although these reasons

were given, it is important to realize that colonization was a logical development of capitalism.

Europe shared Africa between itself and laws were made to authorize the way things should be
done in the colonies and this was through adoption of African order-in- Council of 188s-, the
British Protectorate authorities introduced English law in East Africa. The order-in-Council
stated that jurisdiction should “so far as circumstances permitted be exercised upon the

principles of and in conformity with, the substance of the law for the time being in force in

England”.



Land rights by virtue of Protectorate status needed to be looked into so that the British
government could have radical title to land and it followed that Kenya was partitioned into two
regions namely the ten mile coastal strip and the rest of the area. A series of land laws reforms
that followed gave the colonial government considerable vast areas of land inherited from the
indigenous African people for the exclusive occupation of European settlers.

In the process of colonialization, Africans were continually pushed to marginal land, small in
area so as to create artificial land pressure and scarcity of land, which would impact on African

areas forcing them to move to white highlands in search of employment (Chemelil, 1984).

Colonial land policies created a lot of landlessness especially in central and western Kenya.

The colonial image of African pastoralists was that they were unproductive because they kept
excessive number of livestock that overgrazed and ultimately degraded the land (Charles Lane,
1996). The misconception about the nature of pastoralism has not only provided justification
tor its transformation but also alienation process as witnessed in 1904 treaty where a few
Maasai leaders agreed to sign the treaty that removed them from Nakuru and Naivasha areas of
Rift valley and a second treaty of 1911 which moved them from Laikipia highlands. In
exchange, their southern reserve was extended to include what is now Transmara District.
Throughout the colonial times, the Maasai continued relatively undisturbed to practice

pastoralism in spite of efforts by colonial government to get them to de-stock and use modem

livestock management (Fosbrooke, 1948).



2.2 THE CONCEPT OF LAND TENURE

The term land tenure is derived from the Latin word “tenere” which means, “to hold”.
Generally tenure is a rights term or mode of holding. Tenure defines the social relations
between people in respect of the object of the tenure, in this case land. “Those with tenurial
rights have a certain social status viz a viz natural resource in comparison to those without
tenurial rights to those resources” (Lynch and Acorn, 1994).

Land tenure defines the method by which individuals or groups acquire, hold or transmit
property rights in land. Property rights may include a variety of different rights e.g. to use, to
transfer, to build on, to mine etc. Commonly referred to as “bundle of rights.”

Formal rules of tenure define the nature, content of property rights, and determine how society
will allow individuals or groups to hold property rights in land or other resources and the
conditions under which those rights are to be held and enjoyed.

A land tenure system represents the relation of men in society with respect to that essential and

scarce commodity-land. (Okoth-Ogendo, 1975)

10



23 TYPES OF LAND TENURE SYSTEMS IN KENYA

Land tenure systems in Kenya can be classified as customary tenure, “modem " tenure and
public land tenure (Lynch and Arcon, 1984).
These systems have a direct effect, either individually or in articulation, on land use and

management conservation of environmental resources.

2.3.1 Public Land Tenure

Public land tenure refers to the phenomenon of the government as a private landowner. It
originated from the crown land ordinance of 1902 which declared “all waste and unoccupied
land” in the Protectorate “Crown land”. The concept of Crown land was defined by the 1915
Crown land ordinance to include land in actual occupation by the “natives”.

In 1938, the Crown lands (Amendments) ordinance excised native reserves from Crown lands.
These were subsequently vested in an Independent Native Land Trust Board by the native land
trust ordinance of 1938. At independence, land in nature reserves became trust land undti the
Trust land Act (cap laws ot Kenya) and was vested in the respective county councils which

hold the land for the benefit of resident upon adjudication and registration such land ceases to

be trust land.

2.3.2 Customary Land Tenure

Pre historical times, communities in today’s Kenya had their own legal systems based
upon their customs and practices. Elders or clan leaders who performed both civic and
pintual duties enforced these customs. The community determined powers exercised by clan

These powers included keeping of peace, settling disputes, performance of rituals.



protection of gods anc*shrines and guarding against drought, famine and other disasters. The
land tenure systems were communal; committees shared land under the authority and advice of
community elders. Different persons could hold bundle of rights including access and grazing
rights in the same land and group rights in land could be transferred from one generation to the

next. Gender, age and position in the clan and the family were all factors that played role in

decision-making.

Although the notion of land ownership as exclusive ownership did not exist in pre-colonial
times, there was a difference between Primary and Secondary interest in land. Most of the
tribal customs were based on patrilineal systems and the male elders usually managed the land.
Communal land ownership is based on the principle that land is a free gift of nature and
common asset for all beings. Every person has a right to use it and was recognized by the
community, a factor that gives maximum security to the individual.

As (Nyerere J. 1967) put it “To us in Africa land was always recognized as belonging to the
community. Each individual within the society had a right to use the land because otherwise

he could not earn a living. But the Africans right to the land was simply the right to use it”

The aim of official policy since the middle of 1950s has been to systematically replace
customary or traditional systems with “modem” tenure system through the process of
adjudication of individual or group rights under customary land and their registration.

ustomary land tenure systems in Kenya are a multiple one due to diverse multi-ethnicity of its
population. Customary land tenure systems have also evolved due to the demographic changes,

tensification and diversification of agricultural production and climatic and ecological

12



changes The dominant features in a customary tenure system are that individual or groups by
virtue OT H]SH membership in some social units of production or political community have

certain guaranteed rights of access to land or other natural resources (Okoth - Ogendo; 1979b:

97).

Rights of control are derived from sovereignty over the area. The control is for guaranteeing of
access to resources, which is dependent on land-use type and the social organization of the
community. Among the Kikuyu for instance, allocation of land rights and regulation of use was
effected by the mbaari (sub-clan) (Chege Waiganjo, 1993).

In pastoral communities such as the Maasai, because of ecological constraints and need for
wider access rights, control was located in sub-tribe. Resources that did not require extensive
investment had to be shared. The regulatory mechanisms imposed by the community such as
exclusion of outsiders, seasonal variations in land use and social pressure ensured sustainable

resource utilization.

The breakdown in traditional authority brought about by the systematic imposition of the
institutions ot modem states has undermined the capacity of community structure that
regulated land-use. Population pressure and tenure insecurity introduced by process of land
tenure reforms have encouraged competition for access to land and other natural resources.
The process of land tenure reforms has transformed the common property regimes to situation

of open access with concomitant adverse impacts on land use and the conservation of natural

resources.

13



2.3.3 Modern Land renure

Radical changes that have been deliberately initiated in tenure arrangements prior and after
independence in African countries have been justified on the basis of the expected
improvement in productivity, land-use planning and decision making which they would
generate The process of land tenure reforms initiated by the colonial government in Natives
Reserves has conferred individuals and corporate entities exclusive property rights over parcels
of land. Colonial legislation and post- colonial legislations outlines distinct stages in the
process of land tenure reforms. This include ascertaining of individual or group rights under
customary tenure, consolidation of all pieces of land over which each individual or group has a
right and the allocation to individual or group of a single consolidated piece of several units,

registration of existing rights and issuance of a certificate of ownership.

Land registration in the native trust areas (now trust land vested in the respective county
council before registration) was done in regions with high agricultural potential such as central
and western provinces and land with lower agricultural potential mostly arid and semi-arid part
ol the country where the dominant land-use is pastoralism.
A different torm of registration system was initiated 1968 through the Land (Group
representative) Act. Here the registration of group ranches was viewed as a compromise
between individual ownership and the need for access to wider resource in dry lands. Under
systems, Communal land is divided into smaller units (Ranches), which are registered in

names of the group representatives elected by the members of the group. Every group

n5en,ker has rights in the ownership of the group land in divided shares.

14



The Registered Land Act Cap.300 lays down the legal framework that governs registered land.
It rovides that “the registration of a person as the proprietor of land vests in that person the
absolute ownership of that land together with all rights and privileges relating thereto save for
the over-nding interests .

Registration transformed the legal status of registered land from one susceptible to customary
rights and interest to individual absolute ownership. The process also converted land into a
commodity, which could be sold, leased, charged or mortgaged at the absolute discretion of the

proprietor.

24 LAND TENURE SYSTEM IN KENYA DURING COLONIALISM

It is widely appreciated that land as a resource is unique in the sense of being significantly
different from other factors of economic, social and political life. Land is a platform for almost
all human activities from it we get everything we use or value be it food, clothing, fuel, shelter,
metal, precious stones etc. It is a means of life without which human activities could never
have existed and on which then continued existence and progress depends on. Land is part of
nature fixed in location, immovable and incapable of expansion in supply.

Land ownership in Kenya has undergone various phases of development before it reached the
Present land ownership furm of individualistic land ownership through the process of
adjudication and registration where most fertile areas in Kenya have applied this system. The

onialist who arrived in Kenya towards the turn of the 19th Century introduced the system to

Kenya.



The justification for colonization included civilization of “Backward Continent”,
Christianization of the Africans who were considered pagans, education opportunities,
humanitarian grounds to stop slavery and slave trade etc. It is important to realize that the
colonization was a logical development of capitalism due to the industrial revolution in the
latter part of the nineteenth Century. The European felt that there was a need to acquire land
where they could get new and cheap material resources for their new industries. The inhabitant

of these new lands would also provide a market for their surplus goods.

There thus arose the need to control land acquisition and utilization by the colonialist so as to
achieve their prime desires and objectives. One of the important legal themes was the desire to
colonize legally; many of these countries involved in colonialism want to have laws to
authorize the way things need to be done in the colonies.
The British government authorized the British East Africa Association to administer present
day Kenya. In 1888, the Association became Imperial British East Africa Company and Kenya
continued to be a sphere of influence until 1895 when Kenya became the British East Africa
Protectorate.
The other major task at the time of the newly formed Protectorate was to acquire radical title to
land and this could be done through conquest, agreements - (verbal), treaty and sale. They first
divided the region into two portions namely the ten miles Coastal Strip and the rest - under
natives. In 1887, there was an agreement between the Sultan and the British East Africa
sociation regarding the Coastal Strip, which was regarded as the Sultan dominion. It was
greed that the association was to administer the area. The Sultan vested all public lands in the

on and the rest ot Kenya was to be administered by it on behalf of the British
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was done under 58 of the 1884 Zanzibar order-in-Council and this order enabled the British
bEEOME British Protectorate. The Act was extended to allow British government acquires land
for public purpose The same Act was extended to the rest of what was to become Kenya.
However this was done without judicial basis. The British government extended its foreign
jurisdiction Act 1890 to apply to the colonies and therefore gives the crown power of control
and disposition of “waste” and “unoccupied land”. This was incorporated in the East African
«

(lands) Order-in-Council of 1901 and Crown Land Ordinance of 1902. But, even, before these
two statutes were operational, the East African Order -in- Council of 1887, which had been
made under the foreign jurisdiction Act. This order applied the Indian land acquisition Act and
the Indian transfer of property Act of 1882 in the East Africa Protectorate.

The Indian Land Acquisition Act enabled the authorities to acquire land compulsorily for the

construction of the Uganda railway (Public Purpose).

The 1897 East African order-in-Council allowed the sale of freeholds within the Sultan
dominion and elsewhere in the East African protectorate. The Uganda Railway Act of 1896
enable the acquisition ot land for private use in railway zone the reason of this was to make
sure that settlers use the railway for transport and thus enable the railway to pay for itself.

The 1901 East Africa (Lands) order-in-Council as well as the 1902 Crown lands ordinance
vested what was termed as “unoccupied” and “waste land” in the Crown Land. Through this
order, the Crown could give leases and freeholds to land. As of 1902 there were fundamental

ges to property jurisdiction in “Kenya:” The Theory of eminent domain was extended to

17



property V\\/Iv,flwge Crown owned the land in the Protectorate. Formal dualism introduced property
relations and law- One for Africans and the other for the Whites.
The introduction of a tradition instruments in the legal process, where everything was justified
if it was formally legal. Notices were advertised and issued after the introduction of 1902
Ordinance. In order to attract settlers there was added incentives in the way of free land grants
and flexible development conditions attached particularly on leases. There was also absolute
freedom for the settlers to decide whether to settler in the colony or not.
The crown land ordinance of 1902 was repealed in 1915.
When this new Crown land ordinance (1915) was enacted it provided for registration
provision. It declared;
1 All land as Crown land
2. Abolished freehold but established 999 years’ leaseholds with an option to purchase the
remainder and therefore have freeholds.
3. Introduced explicit discriminatory practices in colonial agriculture i.e. non-Affeans
were not to manage land in Highlands without governor’s consent.
4. Inter-racial transfer of land required the governor’s consent
5. All public auctions of land were to specify whether non-Europeans could bid.

6. Ensured that natives were tenants at Crown until their land could be leased.
British for instance recognized that some individuals owned land previously at th” ten-

coastal strip and that is why the land title ordinance of 1908 was passed. Its puipose was

ate the claims of those people who had private lands. The identification of such land
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s mostly done in mosques and therefore most land was registered under Arabs and Islamized
Africans Many Africans had their land registered under other people’s names.
The Colonial government created twenty-four land units called “native reserves” and their
administration was placed in government controlled Native Land Trust Board. Such land in
reserves was not in theory to be taken by the settlers.
The reserves boundaries were, guaranteed by the colonial government through the Native areas
order-in- council of 1939.
In African reserves customary land tenure continued to be in use. Colonial law gave Africans
beneficial ownership of land therefore these policies created a lot of landlessness especially in
central and western Kenya; Because of the resulting landlessness, a commission was formed in
1930 to look into the Land Situation in Kenya, this was the Carter Commission. It reported
back in 1934 after listening to the people concerned. The Carter Commission recommended: -
- Fundamental revision of colonial land law
- That it was necessary to strengthen the separation, which had been developing i.e. Land
Law for natives and Land Law for Europeans.
The Native Land Ordinance of 1938 was passed and removed the reserves from the armpit of
the 1915 Crown land ordinance and vested it in the Native Land Trust Board. Secondly, the

1915 Crown land ordinance was amended so as to set up Highland Boards meant to administer

the White Highlands. See Plate 2.1
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Location ot White Highlands.

SOURCE: Frank Furedi (1990). The Mau Mau War in
Perspective. Heinneman, Nairobi.

Map 2.1 Locations of White Highlands.
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In 1939 there were two orders-in-council, which explicitly provided for the boundaries of the
two areas. Dual system of land ownership emerged.

In early 1950s, colonial land policy changed to allow the Africans enjoy individual land tenure.
The change in policy was triggered by the colonial economy, which had fallen into general
disarray due to the 1930s depression. It became important that the colony had to achieve

internal self-sufficiency in terms of agricultural produce.

All agricultural potentials had to be mobilized. The Europeans had previously said that they
did not want to compete with Africans in Agricultural development and that their contribution
was sufficient for colonial agriculture since then their production was very low hence their
argument could no longer hold water. The government was forced into looking problems
besetting African Agriculture i.e.
le ~he government started tackling problems of soil conservation, water supply, and
landlessness by initiating settlement schemes.
Settlements schemes where it involved reconditioning and preservation of land through soil
conservation, prevention ol overgrazing etc. The betterment schemes failed to impress the
peasantry and it failed
Agronomic experts argued that the best way to approach African agriculture was to

xamine African land tenure and to see how best it could be improved so as to be the basis

ol viable agriculture
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fri nland tenure, which they characterized as communal