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C H A P T E R I 

INI'RODUCITO 

1.1. BRIEF' HISTORY OF' THE I C(]vtE TAX ACT IN KENYA 

The Inco~ Tax was f i r st introduced in Kenya in 1937 
through a Colonial Ordinance . It was introduced in Uganda 
and Tanganyika (nov/ Tan7.ania) in 1940. In 1952 the three 
Ordinancies which were similar were combined in what 
cane to be kno~,om as the East African Income Tax 
(Management) Act . However , each colonial government 

reserved the ]X>\o.er'S to f ix the rates and allowances in t he 
particular country. The tax was administered by the East 
African Income Tax Department which was under the East 

African High Commission formed in 1948 . 

In 1956 a cornnission v/as set up to inqulr e into the 

administration of the Income tax in East Africa. Its repor t 

was published in 1957 . To assist this commission , a select 
-Gonmi ttee was formed to f urther f ind out the nature and 
operation of the Income Tax Act . The two bodies came out 

with recommendations which resulted in the repeal of 1952 
Act and the enactment of a new Act . The Act was known as the 
East African Income Tax Management Act (1958) . The 1958 Act 
retained m:>st of the main f eatures of the 1952 Act . The 1958 

Ac~ wcs revised and variously amended . In 1970 the Act was . 
revised and it became chapter t\venty four of the La\oJS of the 

East: African Community . 

In 1961 the East Af rican High COmmission changed its name 
to East African Common Ser·ices organi~ation after Tanganyika 

becarre the f irst East African nation to attain independence . 

Cr1 1st December , 1967 the heads of state of the three East 

Afr ican countries signed a t~eary for East African Co-operation . 

The treaty became the East African Community . 
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I 
In 1973 the East Africa Income Tax Department was cl~sed 

and the Eas African Income Tax anagemenc Act ceased to ·3ve 

force in Kenya and in o her East African Conm.mity state~ In 

Kenya the Income Tax Act 1973 (No . 16 of 1973) was enact• '1 in 

Parlia-nent . Its date of assent was 21st December 197 3 ... d it 

commenced on 24th December of the same year . Since 1973 the 

Ineome Tax Act has been revised and variously amended . For 

example in 1977 and 1979 it was substantial}¥ revised and 1M) 

editions \\ere respectively published . In 1976 it was amended 

by an Act lmown as the Income Tax (Amendment) Act. This act 

repealed the Capital (";ains Tax as a separate tax and incorporated 

it in the Income Tax Act 1973. This was done by adding to the 

1973 Act the eighth schedule 'N'hich outlined the taxation of 

Capital f;ains . 

From the brief history, it is fairly explicit that the 

Income Tax Act borrowed much from its predecessors;- the 

COlonial inance and the East African Management Act . The 

COlonial Ordinance and the East African Management Ac-e applied 

to environments that differ from the one that the Income Tax 

Act now applies . This is so because the economic, social , 

political and cultural aspects of the country change with time . 

Because of the dynamic nature of various aspects of the country 

some of ~he tenets of the Colonial Ordinance and the East 

African Management Act adopted in the Income Tax ~ct are 

obviously obsolete . This is why the Income Tax Act has and is 

being amended . It should contain provisions that are relevant 

to the contemporary environment . 

1 . 2 . NEED FOR THE STUDY 

Everybody earning income in excess of threshold income , 

except those whose income is exempt from tax, is required to 

pay a certain amount of tax according to the rules and 

regulations set by 'the Income Tax Act . This Act which became 

effective after the cessation of the East African Income Tax 

) . . 
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(Management) Act has been revised and variously amended . A need 
therefore arises to find out whether some of these amendments 
aim at establishing tax efficiency criterion of equity which is 
one of the generally stated criteria of a good tax system. Tax 
is part and parcel of our political, social and economic systems . 
It is therefore necessary for a tax system to be fair so that 
the tax payers pay tax without feeling that they are being 
compelled to do so due to the unfair tax system. 

An analysis of the amendrrents in the light of equity is 
necessary because rrost of the amendments in one way or another 
aim at establishing , am:mg others equity . When the rates of 
capital gains tax are reduced the rationale behind the reduction 
is to establish fairness in the tax system. Some members of the 
society should not be oppressed by the high rates just because 
they engage in transactions generating capital gains . These 
gains, as was discussed in a paper on "The Development of Capital 
~ains Tax in Kenya'' 1 , are largely due to changes in prices and 
thus illusory . When the individual rates are changed the 
underlying principle behind the changes is to establish some degree 
of equity . When the system o~ asses_singC\·Afe' s.- e~loyment income 
separately is introduced the reason is to establish eq\.Uj;y. These 
few examples show that equity is a major consideration underlying 
the amendments . The question that one interested in tax asks 
himself is ;- do the amendments really achieve what they purport 
to achieve? Has the separate assessment of ~h·ifeJ'·s employ~nt income 
e;tablished the degree of equity it was supposed to establish? 
Have the changes in the individual rates of tax established 
equity? A need therefore arises to analyse some of these 
amendments and f ind out whether they have established some degree 
of equity which they purported to establish . 

1 See Appendix 



- 4-

l. 3. IMPORTANCE OF' THE STUDY 

This study is expected to be of interest to the following 

groups:-

(i) Tax Payers : These people are very much interested in 

matters pertaining to tax because they are the ones 

interested in knowing whether the numerous amendlrents 

which are made contribute to the establishment of equity 

in a tax system. They wuld like to see a tax system 

that is fair to everybody, that is equitable . This study 

therefore reveals to them the extent to which equity has 

been achieved by the numerous amendments. 

(ii) Income Tax Department: This is the department vlhich 

administers the Income Tax Act. It is interested in knowing 

the contributions made by the amendments to the attainment 

of a good tax system and in particular to equity. This study 

clearly shows to what extent equity has been achieved by 

the amendments . The study therefore enables the department 

to objectively assess its efforts tov2rds the attainment 

of equity . The study opens ne\v issues for discussion and a 

review of the changes which may lead to further . .; .... 

favourable changes . 

(iii) Tax Consultants : These are the people directly involved 

with offering professional services pertaining to tax 

matters . They are interested in knowing the extent to which 

the amendments have achieved equity because the amendments 

directly affect the tax position of their clients . The 

study therefore reveals to them the degree of achievement 

and draws their attention to certain areas which need 

their participation with a view of improving the Kenyan 

tax system. 

( i v) The Institute of Certified Public Accountants (Kenya) : 

This is a professional body faced with a task of developing 

standards crucial to the accounting profession in Kenya. 

The Institute through its Economic and Fiscal Comrnrrttee 

sometimes makes suggestions to the Income Tax Department 
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with respect to certain tax issues and the Income Tax 

Deparbnent to a certain extent incorporates these 

suggestions in the a~rendments . The study therefore 

shows the extent to which the amendments , have contributed 

to the establishment of f airness in the tax system. 

(v) ~.embers of Parliament : These are the people who pass the 

laws Ci1d regulations in the cotmtry. Most of the 

amendments to various Acts are discussed by them. The 

study therefore shows them the extent to v.rhich the 

amendments have contributed to the establishment of 

f airness in the tax system. 

{vi) The Treasury: This department is directly involved with 

the amendments in the sense that representatives f rom t he 

Treast.IJ:Y are usually members in corrunittees that discuss 

the arendments to the Income Tax Act . The study theref ore 

shows the extent to which the amendments have been usef ul 

in attaining equit y in the tax system and what areas 

need further discussion . 

1 . 4 . OBJECTIVES OF ':CHE STUDY 

The obj ective of this study is to establish whether some of the 

numerous amendments t hat have been made to the Income Tax Act have 

actually established an equitable tax system. 

1. 5 . METHOD OF STUDY AND ANALYSIS 

:'he _method of study has basically been a rev.iew of secondary 

data pertaining to the area under study such as finance bills , 

f inance ~ts , Kenya ga?.?.ettes , budget speeches , ·newspapers , 

journals , maga?.ines , Income Tax Act No . 16 of 1973, Revised Edition 

1977 and revised edition 1979 a~d various textbooks on taxation . 

The rrethod of analysis was both qualitative and quantitative . 

I have used numerical examples to illustrate the effects of the 

amendments where possible . The numerical exaTnples mainly illustrate 

t he tax position of the taxpayer bef or e and af ter the amendments . 
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C).;.. 

con id red h b v meth d ~ ~ ud apprup ia o 

thi tudy hen say analy ing d a :b cauD& E r ch tud 

u eful to he in ere · d paries a cr ical analys's of 

the exten o which the amandmen hav a hie ed equi y 

is required. In thi ype of s dy numerical examples 

are very requisite because they clearly how the effect 

of the amendments. 

SELECTIO OF 

Chapter four contains most of the amendments in the 

Income Tax Act from 1973 to 1982. Due to lack of adequa e 

time I have analysed only a few amendment in the ligh of 

equity. These amendmen s were not selected at random hey 

were selected on the ba i of how well the illustrate he 

equicy cri erion. 0 her amendments can best be analy ed 

in the con ext of o her criteria such a neutrality nd 

certainity. For in tance, an amendmen such as the 

bringing of the administration of capi al gains tax under 

the Income Tax Department can best be analysed in he 

context of administrative effciency. 

1.6 SUMMARY OF THE MATERIAL COVERED IN THE RE1AINING CH PtERS 

Chapter two contain a discussion of the themreti al 

criteria of a good tax system. The chapter makes the reader 

aware of the existence of other haracteristics of a good 

tax system other than equity which is the criterion under 

study. These characteri tics have also necessitated some 

changes in the Income Tax Act . For example eutrality has 

been a major force behind changes in the capital gains tax . 

In chapter three a detailed analysis of eqmity criterion 

has been done with a view of enabling he readers to 

understand the material that is covered in the remamning 

chapters. Chapterfour con ains a list of most of the 

amendmen s in the Income Tax Act from 1973 to 1982 and 

their effects . The reader is made aware of the fact that 

there are numerous amendments which, if there was ample 

time would all be analysed in the context of various tax 

efficiency criteria. In chapter five and six specific 

o be 
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am ndmen are deal "'i . h . hey ar an ly ed in th ontex 

of equi y cri erion with a iew 0 showing th X en 

0 which eq ity ha · been achie ed. La ly chap er v n 

deal with the conclu ions and l"mitat"on of the udy 

and recommendation for further tudy . 



CHAPTER TWO 

THE THEORY OF A ~OOD TAX SYSTEM 

This chapter contains a def inition of the term tax, a brief 

explanation of why taxes are imposed in a country and a discussion 

of the criteria of a good tax system . Each of the f ollowing 

efficien y criteria are discussed · neutrality, certainity, simplicity, 

administrative eff iciency and net expenditure restraining effect . 

2 ,1. DE:FTNITION OF TAX 

Sorrmerfeld , et al def ine tax as follows :-

A tax can be defined meaningfully as any nonpenal 
yet compulsory transfer of resources f rom t he 
private to the public sector , levied on t he basis 
of predetermined criteria and without ref e r ence 
to specif ic benefits received in order to accomplish 
some of c: nation ' s economic and social obj ectives . 1 

Some phrases of this def inition \.Jill be explained further . 

A tax is a non penal t r ansfer of resources because it is not 

devised t6 sole ly prevent a person f rom engaging in some 

specif ic act deemed detrimental to soc~~ - Tax is 

not iike a f ine imposed on somebody for possession of bhang 

or any other dangerous drug nor is i t the same as a f ine 

imposed on an individual f or assaulting another person . 

In surrmary the major dif ference between a tax and a penalty 

is e specif ic objective behind the exaction . The phrase 

"vr.i.thout reference to a specif ic benef it received" 2 merely 

tries to distinguish between the price that must be paid before 

1 Ray M. Sommerfeld , Hershel M. Anderson , Horace R. Brock, 
An Introduction to Taxacion . Harcourt Brace Jovanovich , Inc . 

ew York San Diego , Chicago San Francisco, Atlanta 
1980 pg . 1 

2 . See the def inition of tax .!lbove . 
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anyone can receive a private good and the cost of producing 

a public good . Private goods and services are defined as 

those that can be allocated arrong v.ould- be benefactors by 

means of a price mechanism; that is, by operation of laws of 

supply and demand . Thus only those who are willing and able 

to pay the market price can benefit from a private good or 

service . Public goods, on the other hand, are defined as 

those goods and services that cannot be allocated by means of 

a price mechanism. For example, it is impossible to allocate 

the benef its of a good police force or an army by means of 
a pricing mechanism. Everyone benef · ts from the existence of a 

public good, whether or not he or she has an immediate and 

direct need to consume that good or service . 

The phrase ''predetermined criteria" 1 means that tax 
unlike outright confiscation is ~evied on the basis of certain 

rules and procedures already set for example , the personal 

rates corporation rates and the types of income subject to 

taxation . The predetermined criteria make tax quite equitable 

because subjectivity in the determination of tax is minimi?.ed . 

The phrase "Economic and social objectives" 2 will be 

discussed in the next section dealing with the role of tax . 

2 . 2 . TilE ROLE OF TAX 

Today taxes are a major tool by which the government 

directs and influences the reallocation of resources necessary 

to achieve the nation ' s economic and social objectives . Some of 

these objectives are the redistribution of income, stabili?.ation 

of the economy, and provision of public goods . 

1 See the definition of tax on page 8 

2 Ibid 
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Redistribution of Income 

The r~vernment axes the rich people and distribu es 

the incom= to the less for tu1ate people either in the 

form of sub~idles or by providing services such as 

medical facilities ~ich the less fortunate cannot afford . 

Stabili ?.ation of the Economy 

Another important use of taxation is that of a tool 

aimed at improving the perfonnance of the national ec01 omy 

b such m=ans as altering the bald11ce betv~een current 

conswnption and capital investment . To reduce 

consumption the r~vernmen t can increase tax and conse-. . 
quently reduce disposable income . To increase investment 

the r.overnment can give tax concessjons to certain 

projects or , t hl"''ugh reduction of rates in certain indus lrics 

like mining , give tax savings . 

Sometimes r~vernrnents may adversely affect the economy 

by taxation policies which produce the \vrong redisposi tion of 

resources . However , it is extremely difficult to 

iso ate taxation as a casual f actor in any economic 

variation , good or bad , because so many other factors are 

at \o.ork and are inextricably interwoven . Attempts have 

been made to analyse the effect of particular taxes , on 

the premise that other factors ~m:.ri.n unchanged . one 

fundamental 'Weakness in these al t .mpts has been the 

premise tha other factors remain unchanged . It is 

misleading to assume that all other factors '-'':ill remain 

tu1changed because the taxution policy may he e f fective 

only when linked v.i.th these other factors . 

2 .2 . 3 . Provision of Pu lie r~s : 

Public goods s uld L~ provided by the r~vern~nt 

because their nature to a certain extent , p~ecludes 

the1r optimal provis·on by the Privdte sector . These 

goods are cons~d joir Lly by thr~ : .. )11lbers of the society . 
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For example, every one \vants defence and notxxly can 

claim to want more or less of it than another person . 

These goods are indivisible hence hey cannot be consumed 

by individuals in different annunts consequently they cannot 

be priced . In economic terms , there is no demand curve 

for these goods . However, quasi-public goods like 

education can be supplied by both public and private 

sector . This is so because , to a certain extent, 

they can be priced . 

vfuere goods are consumed jointly the exclusion 
principl.e cannot operate . This means that sorre people 

cannot be excluded from consuming a public good because 

of lack of m:mey. In the private sector when one has no 

money one is excluded from consl...llTling a conmodity. · 
The supply characteristics of the public goods also make 

them inappr~priate to be supplied by the private sector . 

They are very risky so the private sector is not willing 

to supply them. If they were to be supplied by the 

private sector they v.ould be very expensive to the . 
consumers . 

The provision of public goods is accompanied by some 

other unintended effects . These effects are external to 

the main aim hence they are lmown as externalities , 

neighbourhood effects , or spill-overs . They exist \vhere · 

an individual benefits but does not meet the costs . Por 

.~xample, if Mr . X constructs street lights to his home 

he cannot prevent his neighbours from using the lights . 

The r..over~t has therefore to tax all the citi7.ens and 

provide for ·hese externalities . 

SO far we have explained what we mean by the term tax 

and considered some of the reasoos \vhy taxes are imposed . 

·le are no ... going to deal vr.i th the criteria for a good tax 

system. 

NAlRUt 
1lll1lli!i Allti.HoU-c LIBAAIB 
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2. 3. CRITERIA FOR A r..ooo TAX SYSTEM 

Taxes should be lexie.d in a -' " y that make hem 

e fficient and serve the purposes for which they were introduced . 

The main aim of a taxation policy must be to impose taxes in 
such a way that they create the greatest possible advantage 

to the country as a whole . A good tax system should meet the 
theoretical criteria of a good cax system discussed below. 

2 . 3.1 . Simplicity 

Taxes should be simple so that the tax payers 

understand that they are required to pay tQX and are 

able to determine how much tax they are supposed to 

pay . The tax legislation should not be very complex 

especially in developing countries because a lot of 

manpower especially tax specialists , will be 

required to inter pret it . 

It is widely argued that tax systems are too 

complex and as a result people do not understand them, 

r equire advice to deal with them and tend to loose 

f aith in their fair ness . In the Kenyan tax system 

this argument can be supported by the volume and 

complexity of the Income tax legislation . The Income 

Tax Act chapter 470 Revised Edition 1979 consists of 

one hundred and thirty three sections subdivided into 

various subsections which are further divided into 

paragraphs and subparagraphs . There are seven 

schedules subdivided into various parts . Attached 

to the Act is also a subsidiary legislation of twenty 
four pages1 . The complexity is intensif ied by the f act 

that the legislation is expressed in legal language 

1 The Income Tax Act Chapter 470 Revised Edition 1979 (1977) 
Printed and Published by the r,over nment Printer, Nairobi . 
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and is not always organi7.ed in an easily follo\l.ed manner . 
Tax calculations should not be very complicated because 
f inancial circumstances of the majority of people to which 
they apply are not complex so there seems to be no reason 
why the tax calculations should be any rore complex . These 
people receive a wage or salary from one employer at a time 
and may earn income from other sources which is not 
difficult to detennine hence there is no complexity about 
the determination of income . Hov.ever , in Kenya these 
complexities arise essentially for tv.o reasons :-
a desire to be f air in an sorts of special circumstances 
and the carry-over of complexity f rom a British system that 
was originally designed for people in a much more complex 
financ · al situation . Efforts to achieve fairness are 
exemplif ied in personal reliefs for different categories of 
people . That is, family relief for the married people, 
single relief foJ. · the unmarried ones and special single 
relief for the unmarried people who have children . Also 
certain procedtn"es used in determining tax liabilities are 
a measure to ~hieve fairness for example , assessment of 
wife ' s employrrent income, exemption f rom tax of certain income 
such as prof its of an agricultural society , gains derived from 
transfer of land where the value does not exceed thirty 
thousand shillings . 

The second reason arises because Kenya was a British 
colony and the f irst ever .income tax imposed on the Kenyan 
people was through a Colonial Ordinance in 1937 . In 1940 
income tax was imposed on the people of Uganda and Tanganyika. 
In 1952 the three Ordinances were combined into the East 
African Income Tax(Management) Act . "lOst of the Provisions 
of the East African Incane Tax (Management) Act v.ere 
incorporated in the Inc<:x~e Tax Act enacted in 1973 in the 
Parliament of Kenya. The East African Income Tax (Management) 
Act borrov.ed much from the COlonial Ordinance thus it is a fair 
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conclus ·on to say th t th_ nc T x A t 

borro\~ d uch f rom the Col nial Ordinan •- . 

Tax avoidance ds co sider bly t 

legislation . t,. en tax payer"' take 
a tempt ·Jill be rn de to los it if it 
undesirable anrJ t:h · sour e of s b;;,tan ·ial los 
some cases it ~,~Jill inyol ve only a minor r 1 c.ln 11 t to 

.,'/ 

l 

in others ·it ·n invol1e s cial s ctio 11.hi.ch 'Y ·1s 
complex as the devices th y e in r.d'-'d to ~oun era~ 

2. 3.2 . ADMINISTRATIVE EFfiCIENCY : 

t . 

an 

In 
rdinq 

In assessing \·me ... her a ax ks ,-Jdmiois rat· f 
efficient or not .;e look at the costs of coll ·t.:.ng such 
a tax and the revenue derived from it . rrom ' ~ point of 
vie i of the r.overnment (i.e . coll ctor) the Tt1'' nue 
collected should exc&..~ the colJ ec .i un co ts . F c .. rn the 
point of view of the tax payer th- tux should not involve 
a lot of costs especially in f iling J e returr,!'~ keeping 
additional records and paying the tax . Th·> proc dure 
of paying should be simple enoug 1 so that the tax payer­
does not resort to th. assistance of the con.,ulta: ts 
because he may end up spending rrore on consul t.:mcy f ees 
than the tax he is supposed to pay. 

Where a tax i nvol ves very ' i.gh colle t i.on 'Osts it 
should be liminated . In this rec·pect the ~ra.dur.1ted 
PersonaL Tax ( ~ . r . ·. ) i · a goo -'XGI. nple . This tax was 
al:x:>lishe because Lhc costs \· r too high es. cially i!l thP. 
rural areas . The a.dninis :rati ve staff (Chief s , Su.t:>--ehiefs 
and th ir assi~ ants) spent ddys chasing the tax-payers as 
a n suJ · thPy did rot have enough t:.i.me to devoce o their 
office ...or k. On the oth r hand tl1e tax- payerc- spent days 
hiding f roTfl the chi• fs in ord r not to pay the tax and t his 
hind-ere t em f rom contributing to nation !)uilding in other 
Wd. 'S su··tt as v.orking on farms . 
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e atto p to P- oce fairne ha ed to very co plex 
tax p visions, is ... rat'or. of .mich absorbs high-
quality brainpower which in a way increases the adminis ra ion 
cosl:s. The fac- that high qual· ty manpo . .er is being directed 
to the adminisl:ration of taxes means thai: the c:; vernment 
places h·gh price on fairness . Attempts to achieve fairness ar€ 
evident in various aspects of the taxatior. system especially 
with respect to income tax which is the area under study in 
this paper . Changes in the individual tax rates: .a 11 d 

ohange in p r.._oi1al r.eJl· · f llr amoncr · h - man f Ol'tS 

med :hi& : r·c.i t•n ... . 'If hi,., i a a a n so 
then we are jus _;_f_~d i.l saying hat the r. vernment :.nd o:d 

places high pric~ n fairness and in aoing so ~ cannot avoic 
the complexity of admin.:.stering .. he ta;-:-s ar.d co se t;;th.l .. lL 
high adminis~ration cos·s . 

Adminis:rative costs are to a considorabl~ extent re,a ed to 
the nature of the tax base . vlhere tax is collected fron f:.\ 
points such as large and well-organi7.ed companies with de ailed 
records of the necessary i.nformation . the administrative costs 
are cheaper . This is the case with taxes on tobacco and 
petrol . Where the collection points are widely spread a great 
deal depends on the clarity and ease .Jith which the tax base can 
be defined . r~erally taxes on goods involve less administrative 
costs than taxes on rather vague concepts such as income. 

Comple~ arrangements to prevent evasion of tax also add to the 
cost of collection . Cases of evasion are prevalent in the 
enforcement of income ax . Employed as v.ell as sPlf-employed 
people alwayc- try to evade tax through nul'fl'>_rous ways and :ne Income 
Tax Department is forced to introduce complex measures to curb 
these practices . For example, on the issue of delibera :y 
falsfying the accounts, the assessors are forced to issue 
estimated assessments wh,;_ch lead to ax-censive coTTli'TU.1rlicat:.o!'1 
between the tax payers and the assessors which in itself _: time 
consuming on both parties . 
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2. 3. 3 . CERTAINITY 

The term cer ainity when applied o a tax system 

refers to he degree to "':hich the following aspects can 

be dete ·ned· who pays tax, how much, and when to pay . 

Both the tax payer and the revenue authority are 

interested in this aspect . The tax payer would like to know 

how much ax he is supposed to pay and \men . This knowledge 

helps in making the tax nnre acceptable to the tax payer in 

that he is aware of his liability. He is also able to 

plan his affairs well. For instance, if he knows \<klen 

he ·s supposed to pay the tax, he will make provision for 

it so tha it does not hinder him to attend to other 

coomitmen s that require cash outflows . Infact if a tax 

is certain, evasion on the part of the tax paye;r and 

malpractices on the part of the ~fial . \-fill be ~urbcd . 

Certaini ty of a tax system helps the government 

to plan its budget because here is certaini ty as to how 

much money will be collected in a given year . The 

Government is in a position to know how much revenue to allocate 

to various projects for example building new roads, schools 

and hospitals . Thus, from the point of view of the revenue 

authority, a certain tax is the one that has a higher 

chance of being raised . 

So far we have briefly defined the term certaini ty 

when applied to a tax sys em and why it is of interest to 

~he tax payer as well as the government . We shall now 

deal with specific aspects of certaini ty at length . The 

analysis of these aspects simply helps to clarify the 

poin s already highlighted above . The aspects dealt with 

below are: certainity of incidence certainity of 

liability, Evasion ratio and lastly fiscal marksmanship. 
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Thi. ff'rS to Lhc~ ccrtaini ty •( h which l1 ... 
authori tics can redict th ffecti · .i..nddcnc c f tax·.; . 
For instance if nt · ·ms a· 

heal h of p ple by n:;d • i nJ dt ink· ng 

lo do so wi 11 be com:;r.t~ain d by t . 

'tp'Utin the 

·r , i .s ·hility 

'l!hich th ffecti ve incid_r ce of v· r· o ·· tax .. s j · known . 
'l'o impose a tax that wj 11. enable ht; g .., rnr nt lu mec t 
its objec ti v~:;, knowledge of Lhe follovJing is 1 tni red : 
whether the Lax will be shifted ba--1"/...tr<.l, to thu brew~"'rLs 
by having them lov;er th~;.; prices, or v,h ther l t wi 1 l be 
shifted for'~.-Jard to the err.ployers of he beer drinkers 
in the fmm of higher ages so that t:hc .. y ca'l . till 
drink the quanti Ly +-hey .-; re drinking fore th •. 
jmposition of the tax . 

(b) Certainity of Liability : 

From the point of view of the revenue aul~l.nri cie;;:, 
this ref'ers to the eac;e and certainlty 'I'll t.h wn Lch Lox 
liability can be determined . In t-his c-'sp •cl: , s:llcs 
tax ranks higher than say a weal h tax ucau. rm~ l;he 
latter he tax off· cials would have to value the tax 
payers' property . Thi" would th'- ··fore involve a lot of 
subjectivity which woul'd simply crcaLe \..:hem:f·s for 
malprac ti .es such as br · bery on Lhc part of th ~ effie ials . 

Ft m ':ho pojnl. of view of the tax payC:L~, ~rrtainity 

of liabilj ty refer~ to the ease and cer aini ty vith whic 
he can de'·cnnine his tax liabilit.y . 'J~ ine the ±oo;e 
example , a tax payer is able to d"'Lermin~ wLU certainUy 
his tax li[;J)ili ty in casr-> of a ,...al~s tax but not; in the 
cac;e of a \ eal h tax . In the laLtcr· he would have t,o 
know the voluation of his propr>rty by tax offLcial::> before 
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detennining his tax liability. The tax payer would 

therefore , be left in anxiety and doubt about his 

liability . 

(c) Evasion Ratio: 

This ratio measures the certainity with which the 

goveiTl'Tlent can extract the revenue f'rom those liable to 

tax. In other words, to what extent can these people 

evade tax? In this respect, income tax is a weak tax 

because people often decline to disclose all their income . 

However , an indirect tax like tobacco duty is quite good 

because there is virtually no evation . 

(d) Fiscal Marksmanship 

This refers to the certaini ty with which the 

authorities can predict the revenue that will be collected 

in a specific year . This will depend on their ability to 

forecast the values of the macro and micro-economic 

variables upon which the tax revenue · depend . For 

example , the certainity of the revenue from income tax 

depends on the ability of the authorities to forecast the 

income . Forecasting income entails detennining the ta.x:IDle 

units . The existence of tax files aids authorities in 

determining the taxable units . Also the employment records 

kept by employers assist them . In this respect, capital 

gains tax is a poor tax because no files exist before the 

transaction that generates the gains . The authorities rely 

on the legal docunents to effect t he transfer . However \vhere 

the transactions are "under-the counter" transactions, 

it is difficult for the authorities to determine exactly 

what the gains are . 



2.3.4 . 

- 19 -

NEUI'RALIT'f: 

Neutrality can be defined as the extent to which a tax 

avoids distorting the workings of the market mechanism. 

A tax which is neutral is the one that leaves the allocation 

of resources as they were before. 

'!here are many channels through which a tax system 
may af'fect ~he -~co-nomy 1 s -~lf_fic ien.cy. It ca~ hav.e. important 

effects on incentives and opportunities to work, to save, 

to invest in capital developments, to take risks and 

innovate, to use resources efficiently and to allocate 

them to uses which best serve the needs of society. Where 

a tax causes a reorganisation of consumers' choices, it is 

said to have substitution effects or announcements 

effects . When the tax is announced the consuner is 

prejudiced against the good which is taxed . The neutrality 

concept can therefore be said to be the search for a tax 

system which minimizes the substitution effects. 

Substitution effects take many forms . For example a wage 

earner may reduce his hours of work in order to substitute 

untaxed domestic leisure or do-it-yourself activity at 

home for taxed work. A housewife may substitute untaxed 

domestic work for taxed earnings outside home. A 

businessman may substitute an easy life for the energy and 

worry needed to irrprove. the efficient use of his resources, 

because the post-tax increase in his profit makes the payoff 

unattractive. A saver may substitute present consunption for 

future consumption by himself or his heirs, because of the 

tax on yield from his savings . 

Taxation may cause other kinds of distortion. It may 

lead to the substitution of one form of business organization 

for another . For exanple, differences in the tax treatment 

of unincorporated businesses and of incorporated businesses 

may lead to the choice of a form of business organisation which 



- 20 -

is not the rrost appropriate and efficient for the particular 

purpose at hand . Or taxation may lead to the substitution of a 

less profitable but steady business for a roore profitable but 

fluctuating business, because with a progressive tax system the 

tax burden on a given average income is higher if the incorre 

fluctuates than if it is steady. 

The importance to be attached to each of these possible forms 

of inefficiency depends upon the extent of each relevant 

substitution effect . Obtaining and interpreting the relevant 

information is difficult , and in fact little is known about the 

importance of these substitution effects . But in principle it is 

a question of fact whether in any particular sector of economic 

activity these substitution effects are large or small . 

Prof . Meade says that "Avoidance of economic inefficiencies would 

involve avoidance of high marginal rates of tax where these 

substitution sensitivities were great'' . 
1 

He further says that 

••to raise a given revenue by means of low rates of tax spread over a 

large tax base may be assumed to cause less marked substitution 

distortions than to raise the same revenue by concentrating high 

rates of tax on a .few ac ti vi ties . 2 To achieve Professor Meade's 

suggestion the erosion of the tax base through a multiplication of 

exemptions and reliefs should be resisted . In Kenya this is not the 

case . The tax base is being eroded by numerous exemptions and 

reliefs . The argunent .for this erosion is the attempt to achieve 

equity which is one of the crd:terio~·· of a ...go?.d' :tax system. 

Professor Meade • s suggestion can also be achieved through reliance 

on a tax system which comprises a number of different taxes rather 

than reliance on only one or two taxes in order to keep down the 

marginal rates of tax on any one line of activity . This appears 

to be the case in Kenya. There are numerous taxes .for example sales 

tax, consumption tax, Hotel accorrmodation through which the 

government raises revenue . 

1 TI·-.e Structure and Reform of Direct Taxation , A Report of a 
Corrmi ttee chaired by Professor Meade, page 9 

2 Ibid 
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An exaJl)le of a tax tha is nearest to a neutral tax is poll 

tax which is discussed below. 

Poll Tax 

Poll tax was a tax levied on any adult not liable to hut tax. 

The Native Hut and Poll Tax Ordinance No . 2 of 1910 which repealed 

the Hut Tax Ordinance of 1903 for the first time introduced the 

principle of a poll tax to co-exist with hut tax . However, in 

practice a poll tax had been previously levied as early as 1903. 

The rate was first established at three rupees per annum for 

every adult who was not liable to hut tax . If a tax payer had no 

means of paying the tax he could work on public works to settle the 

payment . The period of work specified was one month for every 

three rupees . 

Poll tax was a neutral tax in the sense that it was not based 

on say income, number of huts or amount of goods or services 

consumed. It did not therefore interfere with people' s decisions 

regarding choice between work and leisure . Poll tax was unlike 

hut tax which discouraged improvement of housing conditions and led to 

overcrowding . 

NET EXPENDITURE RESTRAINING EFFECT 

In the context of taxes the above criterion refers to the 

extent to which taxes affect expenditure . For instance , if. a tax 

is aimed at reducing expenditures its effectiveness is assessed 

by the degree to which it meets this objective that is, has it 

effectively reduced expenditure? Establishing whether a tax has 

indeed reduced expenditure depends on who is being taxed . Some 

people vklo want to maintain their marginal propensity to consune 

will siiTqJly revert to their past savings and thus maintain their 

level of consumption . 

This criterion has been illustrated in a paper on "The 

Developrrent of Capital Gains Tax in Kenya" 1 which has been adopted 

as an appendix in this paper . 

1 See Appendix page 8 
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CCl'JCLUSI 

In this chapter ~ have discussed why taxes are imposed in a 
coln1try and the theoretical criteria of a good tax system . This 
chapter has shown that there are other characteristics of a 
good tax system apart from equity. These characteristics have 
also necessitated anendments in the Income Tax Act and quite a 
ni.Jllber of amendments could be analysed in the context of each of 
these characteristics. 



CHAPTER 3 

EQUI'IY 

This chapter deals with the theoretical aspec s of equity 
with particular reference to the Kenyan tax system . 

3 .1. Meaning of' Equity 

Somnerfeld, e al define equity as "the equal treatment 
1 of' similarly situated taxpayers". The major problem encount-

ered in implementing this criterion is that the def'ini tion 

fails to provide a method or basis for measurement to 
determine under what conditions two or rrore ax payers ar·e 

similarly si uated . However as the tenn equity is used in 
other discussions like in politics, it seems to imply that 
the appropriate measure is implicit in the tax base . For 

exarrple, a tax inp:>sed on the purchase of' a given corrm:>di ty 
is assumed to be equitable so long as all r JU\ly r .o. be 
iden ical corrmodity have to pay an equivalent tax. 

Similarly a tax irrposed on income is deemed to be equitable 
as long as two persons earning the same amount of income 

during a given time period pay the same amount of 
incane tax . 

Taxes should be equitable because if they are believed 
to be inequitable the consequences might be widespread 
discontent and evasion. The many suggestions, complaints 
and corrrnents in newspapers about how inequitable the Kenyan 
tax system is show the extent of the discontent about the 

system . 

A f'undarental question that one asks with regard to 
equity is· "Is the burden of taxation tolerable and is it 

fairly distributed?"2 This is a difficult question to 

1 Ray M. Sarmerf'eld, Hershel M. Anderson Horace Brock; 
An Introduction to Taxation . Harcourt Brace Jovanovich . 

I 

New York San Diego Chicago San Francisco Atlanta 1980 pg 2/10 

2 Davey Kenneth, Taxing A Peasant Society! The Example of 

graduated taxes in East Africa, London, Knight 1974, page 7l 
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answer in a country like Kenya ..here the incomes of a very small 

percent of population are accurately known . However, this is 

a crucial question in understanding equity therefore an attc t 

ITR..lst be made to consider it at length . 

A :fundarental principle of equity is that "az income 

increases the proportion levied in tax should not decline and 

should, if possible , ri'Se . , l The individual ta'< rates in Kenya 

seem to be in line with this principle as the table below shows . 

The tax on earnings within each income range is at a fixed 

percent . 

'Ihe Individual Rates of tax2 

On the first £1500 

On the next £ 1 , 500 

CXt the next £ 1 , 500 

On the next £1 , 500 

On the next £ 1 , 500 

CXt the next £ 1 , 500 

On the next £ 3 , COO 

On all total income over 12 , COO 

Rate in each 
twenty shillings 

2 .00 

3 .00 

5 .00 

7 .00 

9 .00 

10. 00 

12 . 00 

13 .00 

Within each income bracket various levels of income attract 

different tax liabilities . For example in the first bracket , a . 
person earning £700 will pay less tax than a person earning £1 , 300 

although they are in the same tax bracket . 

Tax on £ 700 is shs . 1 ,400 

Tax on £ 1 , 300 is shs . 2 , 600 

l 
;{ 

2 

Davey Kenneth J . , Taxing A Peasant Society, page 72 

Kenya Gazet;;e Supplement No . 52 (Acts o . 6) Printed and 
Published by the Government Printer , airobi . Page 35 ' 
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'There is fore prog ssi ve incidence within each income 
bracket . ~re is also p gressi ve incidence between different 
income brackets . For instance , a person in the first bracket 
will pay less tax than a person in the second bracket as shown in 
the illustration below:-

Illustration 

Mr. Yona earns £ 1 , 300 per annun from his shop in Mudoma 
village . Mr. Lubanga earns £ 1 , 800 per anm.ITl from his cotton 
farm in f.1ulwanda village . 

Their tax liabilities will be as follows :-

Mr. Yona 

Tax on the first £ 1 , 300 is shs . 2, 600 

Mr. Lubanga 

Tax on the first £ 1 ,500 is 

Tax on the next £ 300 is 

3 , 000 

900 

3 , 900 

Shs . 

cne tax which violated the principle that as income 
increases tre proportion levied in tax should not decline and 
should if possible rise was Graduated Per sonal Tax (G.P . T.) 
~ch was abolished in 1973 . G.P .T. violated this principle 
in t he following spect ; incidence was regressive within each 
income bracke and the lower limit bore high incidence than the 
upper limit . The table below shows the regressive incidence 
of G. P . T. rates . 
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Incidence of G.P.T. Rates , 
(Amounts in Shillings) 

Annual Incorre 1 

0- 960 

961 - 1920 

1921 - 2880 

2881 - 4080 

4081 - 6240 

6241 - 8400 

8401 - 10, 320 

10,321 - 12,000 

Over 12,000 

Annual Tax 

0 

48 

72 

108 

156 

240 

360 

480 

600 

1 

Percentage incidence is corrq:>uted as follows:-

Annual Tax 
Annual Income 

Percentage Incidence 

From To 

0 0 

4 . 99 2.50 

3 . 74 2. 50 

3 . 74 2.64 

3 .82 2.50 

3.84 2.85 

4 . 28 3 .48 

4.65 4 .00 

5. 00 

Regressive incidence is exe!Tq)lified in the declining percentage 

incidence between the lower limits and the upper limits of the 

income brackets . 

Regressive incidence within income brackets is an inevitable 

feature of the slab system that is levying fixed rates of tax on 

each range of incorre . This was the system being applied in 

levying G.P .T. 

From the above discussion on G. P . T. it is clear that the tax 

was not equitable and although the reason often quoted for its 

abolition is administrative inefficiency, one can be led to infer 

that inequity also contributed to its abolition . 

I. Davey Kenneth J, Taxing A peasant society page 76 
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The are 11 classes of equi y namely : - horizon al equity 

and ver ical eq i ty . Hor · zontal equi y describes ·he equal t atmen .. 

of equal people . Tha s if X and Y have the same axable capacity 

they should bear he same ax burden . Vertical equi~.y descr·bes 

he treatmen of ~ax pay rs ·iho are \..il1equal wi ... h he app ria e 

degree of i quail y • 'Iha is if X 1 c: .. axable capa.ci y is g _a r 

hat Y 1 c: . X s.l1ould bear greater tax burden a'id vice versa . 

However . to define taxable capaci y alway turn. out to b~ very 

diff" cul .. an· .. o b~ a a e. on \'.'h · c:1 o jnions differ w· d J.y. 

'lhe diffLw..~ 

con.side d in 

p 

Howe· e 

hese l 

in def·. : g axable c·. a i 

follow.i. s.,c or .. s . 

• )1" ha 

the · nco '¥ An obvious ase for a. lc!t'ger 

provid ·v n c.--an ard who. "'Cau 

f 

of i cap ci y of on~ k'n for Jp 

and at ention . h peopl as th eaf and the r,d ,ho d 

spec· al tax n . 

los ly t needs is he na ure of ·n a:t units o 

be ar · ng the ;ar.able capacity . S i:; hr~ 

f 

z 

individual , he clear family, the ex ended farn · ly or -h house old? 

In Kenya he nuc:!.ear family seems <A) be consid red . Horizon al 

equi .. y v-iher1~ two :a'Tlil ies have same taxable capacity is illustrated 

belo . 
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F· il'es A and B hate t sere total rcu:re out emn d 
di:ffe ntly. 

W"fe 

Fam'ly A 35,000 (:.. loymmL) 15 ,000 (fmploymen') 

am·ly B 30,000 (Employment) 20, 0CX) (Busin ss 
IncomE') 

'l'hc tax li e~>ili ties for th sc couples are det rmined as :follows 
ignoring any al1 o· r ces : -

Fa'Tl·ly A 

'I' tal ax&.> 1 e i nccm8 

Tax on wi fc 1 s r:rrployment income £750x2 

Tax on H~ maind r r. 1750 

'fotal tax 

.:_<nilyB 

'l'<:u: on 

I i " f' ,' £ 1,500 

0:1 1 _ n · Y t £. 1 , ()(X) 

'1' t.al 

£ 2 , 500 

Shs . 1 , 500 

3 , 750 

5 250 

£ 2 , 500 

Shs . 

3000 

3 000 - -
6 , 000 

Total 
Income 

50,000 

~0 , 000 

•· ref rc violated c:tu al thoug.l--t two families 
h:'.lve sl i r :_Q!, t.ht.y hear diffc .n tax bu i-:ns . 
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3. 3. VERTICAL EQUITY 

1 

Vertical equity describes the treatment of tax payers who 

are tmequal, with the appropria e degree of inequality. It is 

herefore a very good concept, but very hard to achieve in 

practice because there are so many views as to what is he 

appropriate degree of inequality. For some, the appropriate 

degree of inequality of income tax wi 11 be served by a propor­

tional tax, others prefer progressive income taxes as being 

more equitable . 

In Kenya vertical equity is P. u.r s .Led through a progressive 

inc<:llre tax . This is the tax in which the marginal rate rises 

as the income rises . However a progressive 'Cax has v.rhat is 

known as a minimax point and a threshold income . The minimax 

point is the point where the marginal rate does not rise any 

further . In Kenya this is at £12, 000 where the rate is 

shs . 13 in £1 or 66%.
1 Threshold income is the level of 

income where the tax is zero . In Kenya the level is shs. 600 per 

month or shs . 7,200 per year . At this level the tax is shs . 60 

per month and the allowance for a single person is the same 

amount and therefore it is a point of zero tax . 

The greater a person ' s income , the greater is the 

proportion of it that is collected in tax. Therefore the 

argunent for progression is partly based on the assurrption that 

as incorre rises its marginal utility declines . If income were 

merely proportional it 'NOuld result in a greater loss of 

utility or welfare for the poor than for the rich . 

However, although the progressive tax system achieves equity 

to a certain extent, it is not without its drawbacks, and it is 

appropriate at this juncture to mention a few of these drawbacks . 

Kenya Gazzette Supplement No . 52 (Acts No . 6) 
Published by the Government Printer, Nairobi . 

Printed and 
Page 35 . 



30 

'!he progressive system has sane undesirable economic effects . 

For instance, if the aim of taxation is to transfer purchasing 

power fran the individual to the State, increasing the tax payable 

by the rich however, may not reduce their actual consl.lrJl)tion 

of goods and services . The rich may turn to their past savings 

and thus still maintain their marginal propensity to consLJne. 

A tax on the poor, however, tends to remove spending power which 

would have been applied to personal consunption and it can 

therefore be transferred directly to public consunption . 

Another drawback of the progressive tax system is that 

the high marginal rates of tax on higher income levels can 

distort the choice between more income and more leisure in 

favour of the latter . Thus it is argued that progressive taxation 

reduces the gross output of the most skilled members of the 

working population . The high marginal rates of tax lead to other 

economically undesirable attitudes to risk and investment . All 

these negative reactions result into a reduction in 

national output . 

Another means through which vertical equity is persued is the 

giving of allowances and reHef's . Allowances and reliefs bring 

about vertical equity in the sense that where two people have 

the same income but have different obligations they are given 

different allowances and reliefs . For example, if ~ men have 

the same income but one of them is married their tax burdens 

will differ due to the reliefs available to them. The one who is 

married will have a family relief of Shs . 1,800 offset against 

his tax liability. Whereas the unmarried one will have 

a single relief of Shs . 720 offset against his tax liability. The 

rationale behind these different treatment is that the one who is 

married has more obligations . He has to look after his wife 

and children . However , this is not a fair assumption. The one 

who is unnarried might have rrore obligations than the married 

one . He might be having many sisters, brothers, cousins a.""\d othet.­

members of the extended family to care for . Kenya•s policy 
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of giving allowances and relief's is usually criticized on 

the grounds that there are few reliefs which cannot cater 

for all aspects of welfare . There should be reliefs such as 

the depend..aflt I 1 relief~ r , relief for blind persons, 

and o d age relief. 

So far we have discussed at length horizontal and vertical 

equity . In the following sections we are going to discuss 

equity and other concepts like administration , complexity and 

volune of tax legislation and tax avoidance . 

3 .4 Eaui~ and Administration:-

This section deals with the effect of equity on administration . 

'!he atterrpt to produce equity has led to very complex tax 

provisions, the administration of which absorbs high - quality 

brain power which some people hink would be better employed 

rrore positively. 'Ihe Income Tax Department employs many 

assessors who have to scrutinize the returns of various 

individuals and corporations so that fair assessments are 

made . The assessors spend time with either the individuals 

or tax consultants tying to get from them the infonnation 

necessary for fair assessments . This is done because to a large 

extent individuals as well as corporations avoid tax by 

deliberately falsifying the accounts to reflect low income than 

actually earned. 

3 . 5 . Equicy and Complexity and volume of tax legislation 

'lhe desire to be equitable in all sorts of circunstances 

has tremendously contributed to the complexity and volume of the 

tax legislation. The Income Tax Act is voluminous and is 

written in a legal language which makes it quite complex. The 

rationale behind the volume and complexity is to provide for all 

circunstances pertaining to the welfare of the tax payers as 

much as possible . Where issues are not clearly dealt with 

there is room for avoidance which as we shall see later leads 
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to inequity. New sections, subsections, paragraphs etc . are 

added to the Income Tax Act in order to curb tax avoidance and thus 

achieve equity . In the 1982/83 budget speech, the ttinister for 

Finance J:dosed: soroo loopholes in order to curb tax avoidance that 

had been going on . The ctlo j..n~ :lf these loopholes has of course 

added to the volune of the IncOI'I'e Tax Act . The f\mdanental reason 

behind all these measures is to achieve equity in the tax system . 

'!he loopholes closed by the Minister pertained to alimony and 

lease hire of vehicles discussed below . 

( i ) Alilrony 

Under sec ion 3(2)(d) alimony is deductible before 

computing tax liability . A loophole exists here in the 

sense that vlhere the recipiem: is a non-resident , such 

payments can easily escape taxation because there is no 

withholding tax on alim:>ny . Alimony creates another problem 

in the sense that by exempting alimony from tax where the 

person making payment is paying tax at a higher rate than the 

person receiving it, the Government subsidies the couple to 

the extent of the difference between what tax would have 

been paid and what has actually been paid. Finally, there 

is no limit on the am::>\.mt of alimony a person can claim to 

have paid and with collusion of the recipient the arrount can be 

inflated to evade tax . To close these loopholes alimony 

ceases to be deductible for tax purposes . 

(ii) Lease-hire Payments 

Lease- hire payments for non- corrmercial vehicles are not 

allowed as deductions from income for tax purposes . . Serre 

people have circumvented this prohibition by resorting to 

registering private cars as corrrnercial vehicles so as to get 

lease-hire payments deducted from income for tax purposes . 

In order to close this loophole coomercial vehicles which will 

be eligible for the deduction have been defined. 1 

1 See Chapter 4 Amendment No . 113 
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Sec io 12(1) (b) makes lease hire arrangemen .. s a tractive 

than purchasing asse~s , par .. icularly corrmercial vehicles . T'nis 

encourages ax evasion . In order o close chis loophole the 

law is to be amended to restrict the capital sum which can be 

included for calcula ion of tax deductions . 

3 .6. Equity and Tax Avoidance 

Tax avoidance occurs when an individual opera>:es within he 

law and reduces his tax liabli li .. y by aking advantage of the 

loopholes in the act . Tax avoidance resul s in inequity 

because much of the tax burden is lef~; to those people .... no 

have no means of avoiding ax such as the employed peoph. . Those 

individuals/corpcrta~·ons who/which can take advan age of -

loop les d:> not hes.:.state .. o do so . Th•- loophol·s closed 

d~ring h oudge speech deli·v"eredc. ra 17 h i 111 a1·ly d1 rm111-

~ 1 • how equi y can be ac i eved by e l · m ·nat · ng or m · n · m ·zing he. 

chances o-:- tax avoi a.,ce . 

3 .7 . 

Eq s an es sen ial c arac ri s~ of a. oo ax 5 ... 

And in the Ken an .. ax system quite a n r of awnci-re 1;.s 

have oeen d n o -=r to achieve ·q · ty 1 . As hP fo going 

discussion ows equity affec\:5 mos of he other cri eria of a good 

ax system while a gooa tax should be sim le as already discussed 

here should a trade ff be o en si pl ici ty and complexi t:y so 

hat equity is a cained. The Income Tax Ac ... s. ould be qui e 

compreher.si ve so that nothing pertaining to the taxation of income 

is lef \..ll'le piained, mere there are loopholes which allow 

tax avoidance .,he Income Tax Act should be amend d accordingly 

so that the loopholes are closed . Adminis rative efficjency 

s one of the characteristics of a good tax system . 

Sometimes administra ive costs are fairly high because the Income 

Tax Department has o endeavour 'CO achieve equity. 2 J-Jeutral· ty 

is another cri erion of a good tax sys em. Ho\\rever ~..here has 

Se Chapt r ~ 

2 See di si n on Eq · and Tax A oidan 
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to be a trade-off be · n qui ty and n r i ty . Ot I co <:"11'1 

although progressive ax system h' s r undcsj rable <:on mic 

effects , it is adopted he ln Kenya b catL.~c it is on of the 

ways of' attaining equity. 



CHA TER 4 

4 . • INI'RODlK.;TI I 

This chapter contaim a list r f · the 

Income Tax Act .from 1~7 to 1982 artd tht::i 1: ef1't.:ct It is 

intended to give the ader an ou llne of the a l·~uiments 

referred to in ch ter one . A de ta · lt:d <mal yo:>· s of' all 

these effects is outside the scor:x; of th is paper. However , 

it is my hope that the reader will find this ch<.:ptcr 

useful. Although the effects have lJe n analysed bri.efJy, 

they show the extent to which the Inc r.c Tax D~1 ).: bnent 

and the Treasury have tried to achi :vc a good ';ax system. 
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2) Sec ion 8(3((b) 
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BEFORE 'J·HE 
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D'vidend received by a The words ''t\ enty-fi 'E: 
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or services rendered :o 

ch~ comr.uni ty m· o. ·- of: 
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SECTIONS 
AFFE _EO 

3) Section 8(5) of 

Tnco:nc T<;tX Ac 

.:~ . 16 ~ _973 

4) e: r.tlon 1~( 2)( q 

Income T~ . Act 

:lo . 16 of 1973 

EFORE THE A!vtENDl•l • S 

b If' cciv d by a non-

resident indivi.du.al if' su~.;h i:r.d.i ­

~:d~al was resident i. K nya 

'irrrr.ediat;ely te!'oru "he 

es9~.ion of such emplo~n~ 

t r serv.:.ces 

1h~ ~1 ~t five thousand ~hillings 

of th~ to"Cal pensions dcri·,.;~d 

f'rc!"l K :1;Tc:l ar:d paid to a n n­

rcsid'"'n-: p .... rscn .:.n arJy year o_ 

... come sh'lll b drerod to · 

~ .. come:- .. he ga.inc or ")r~f.:. -c., 

chalg~<mle to ?.x the 
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. d:- Ln case o~ aD no·v'd ~ 

1

. 1 other -har: a:: c-rr:ployee \v!l) 
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~)ar . ar· h.:.p one oi ... h~ pr..,fe;::;-
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SECTIONS AFFECTED 
4) 

5) Section .34(2) 

Income Tax Act; 

No . 16 of 1 73 

lvan 

in the :fi:f h sch dule) a hn1. incr, 

deduction equal to fif:_ n 

percent of he gains 

or p fits fl~ his p 

or :fourte n thousand shillingc . 

which-ver is less 

Tax upon th income of a r 1 ,;11-

"Sid n r. n no hav · ng S"t 

permanen estahljsh n 

Kenya other han a per~ n 

rcsiden or having a 

establishment in o h r 

n 

n 

P t.ncr sta ·os which consi ·t~ 

-r ~ny mun1'l 

ssion~l fee c 1y yal y , C' ly 

n , p mi . d i vj d nd . 

d 

EFFECTS OF THE 
~T~S----------~--~--______ 5 ____________ _ 

of any such i ncti vidual wh n 

n?c i v .s j nc _ .from ny 

·mpl ymen1, and who also 

' curies fo sidential 

u oses p mis's provid d by 

h's employer , he housing 

d uction un r his 

paragraph shall be reduced 

or ex inquished as the case 

mav ) , by he value of 

he charged 

f r <:llly y·nr o-r income a h 
:Z..j p t 1 1 i a· n n-r;>si den ra .t 

rm 11 11 y C'll' uf' income '' . 
IP}l ( rucl ho fc,llowing 

,ub~ i u Pd 11Shall !) 

.d a I h c. 1p ri ate 

t n-1 :fnrc 

clFl 

1 'h in tl 

The rate in f 

time of paymen :is ·o 

u d ra r '·h n he r e 

for he year of income in 

q stion . Th chan e 

alleviates any p blems 

which would aris wh 

.h ha"3 been mo 

one non-resid n rat 

during he ye r 



SECTIONS PFFEC'I'ED Br.:FORE THF A:ilENll•1ENTS 

inter-... ::;t, pension or rctirc.:ncnt 

ar-.nui :y shall be charged for 

ony yt;ar of income at the appro­

prla<; •. non-resident rate for 

such ··..:;or of income 

6) Section 35( 3) I . Every person shall upon payment 

of c?ny arnou."'1t to al'ly person 

resid.:-nt or having a permo.ndn t 

es1;ablish'T~ent in Kenya in 

respect of any d1 vidend3 or a."'ly 

interest on a loan or deposit olhe 

theu& a loa"1 ft"'Or.'l or d~posi t with 

a"'ly f:r.an~ial institution speci­

:fied i:-: the :fourth schedule which 

is a residc.nt or which hac:; a 

pen-r.~.!".3~t es-cab:::.::.sh:n~nt in Keny.:l 

v;h~ch is chm--gecble to tax, 

deduc: th .. !": :fl--cra tax a-c the 

!:?.pprop:rin:::e resident wi th"1olding 

rate; provld~d that ~~is 
sectior-1 :::hall r.ot 8j--:>p:y to ony 

The words "four hundred 

shill i.ngs" Lind "thrx..? hundrud 

shillings" at'l:"' delett;::d t'n;m 

the proviso and tht fol!c; 1Lr.;:5 

words substi tued ''two hu..'idred 

shillings in the year" 

and "one hundr~d ~"":d ~ifty 

shillings in tt.~ ye<:.l!'" 

respectively. 

E: .. ..:~..~ .. .3 OF ..-'r.J. 

o:f d~::icLr t-
~ubj l ... r,, 

al'\ incrc: 



EFFECTS 0 THE 
SECTICNS AFFECTED BEFORE THE AMENDMENTS AMENDMENrS AMENDMENrS 

pa,yment of less than four hundred 

shillings in respect of interest 
or of less than three hundred 

shillings in respect of any 

dividend . 

7) Section 92(2) The tax charged in an assessment The followjng words are This amendment enables 
(a)( ii) other than a provisional assess- deleted "or on or before 30h the ax pay r to se tl 
Income Tax Act ment shall be due and payable June in such following year, he tax liabili y in I 

No . 16 of 1973 in all other cases, except in the whichever is the later . " A instalments ·hus enabling 
J). ...... 

case of an individual, within proviso is inserted at the end him to mee his other 
I 

thirty days from the date of of paragraph (a) ; Provided ~inancial commitmen s . 
the notice of such assessment or on that where a re tum of income 

or before 30th June in such year, has been furnished i11 

whichever is the later accordance with section 52 

of this Act, one half of 

such tax shall be due and 

payable within thirty days of 

the date of service of notice 

of such assessment and the 



SECTIGIS AFFECTED 

8) Second Schedule 

Paragraph 24 

Income Tax Act 

No. 16 of 1973 

BEFORE THE AMENDMENTS 

Investment deduction . in respec1 

of buildings and machinery at 

the rate of 20% is allowed . 
( i )on capital expenditure on 

construction of an industrial 
building where the construc­

tion commenced after 1st 

January, 1974 and which is used 

by him or by a lessee for t he 
purposes of an approved busi­
ness or on the purchase of 
machinery to be 

installP.d or used solely in 

such building for the 
purposes of such business or 

EFFECTS OF THE 
~~~s~----------+-~~~~~~~s ____________ __ 

other half on or before the date 
of expiry of a period of four 

months from that date. 

Paragraph 24 is deleted and the 

following new paragraph 

substituted. Investment deduc­
tion: in respect of buildings 

and machinery at the rate of 20% 
is allowed on 

(a)Construction of building and 

on the purchase and installation 

therein of new machinery being 
used by the owner or lessee for 
purposes of manufacture 

(b) On the purchase and 

installation of new 

machinery in any part of a 
building other than a building 

The anendment enabl s any 

any owner or lessee of a 

building used for manufac­
turing purposes to claim 

investment deduction 
i rrespec ti ve of wh n he 

building was cons cted . 

It also allows him o claim 
the allowance whe he 

building has been partly 
used. 



SECTICNS AFFECTED 

---· --

BEFORE THE Ar~m'S 

( 1 1) on capital expenditure 
referred to above incurred by 

the lessee . 

( i 11) on capital expenditure 
incurred on the construction 

~of a building subsequen~ly 

in use as a hotel, where such 

construction or extension 

comnenced after 1st January , 

1974 and such building or 

extension is certified as an 
industrial building. 

( i v) On the purchase of 

machir.ery to be installed or 

used solely in the hotel . 

(v)On capital expenditure 

incurred on the purchase of 

machinery to be installed in a 
building other than an indust­

rial building and the 

or any vUCh part previously 

used for the purpose of manufac­

ture such machinery should be 

subscqutntly usea for the 

purposes of manufacture and such 

mRchincry should not have been 

installed substantially in 
replacement of machinery 

p~viously in use in an existing 

business carried on by the owner 

of such new machinery. 

(c) On the construction of a 

hotel building which is 

cer~ified as indus~rial building. 

ThL. deduct'on is only allowed 

in the f:rst year of use . 

Paragraph 24( 2) is added C:tnd it 

includes the following :-

EFFECTS OF THE 
N.mm:.~s 



--

mach~nery is subsequently u9ed 

for the purposes of an approved 

business and such an 

expenditure has not been 

incu~red substantially for the 

replacement of machinery 

( a) vlher... under subparagraph ( a) 

of paragraph 24(i) , a building 

is used partly for ~~her 

purnoses , the capital expendi­

ture on which the deduction in 

respect of the building is 

previously in use in an existing calculated shall be the capital 

business carried on by such cxpcndi tur-e attributed to that 

owner or lessee . portion of the building which is 

used for the purposes of 

manufacture . 

However, where the capital 

expenditure so attributable 

exceeds nine- tenths of the total 

capital expenditure incurred on 

the construction of the building 

the whole building shall be 

4reated as used for the purpose 

of manufacture . 



(b) Where an existing building is 

extended by further con~~ruccion the 

extention shall be treated as a 

separate building . 

(c) Capital expendLture incurred 

on Lhe construction of a 
building does not include any 

capital expenditure on the 
acquisition of or of rights in or 

over any land. 

(d) Definition~ of the foJlowing 

words , building , installations 

manufacturing and new. 



9) Third Schedule 

Head B 

Paragraph 2 

Income Tax Act 

No . 16 o; 1973 

The corporation rate of tax shall 

be eight shillings in each twenty 

shillings save in the case of :­

a) the total income of a non-

re~;ident company baring a perma­

nent establishment in Kenya when 

the rate shall be rni! n e shillings 

and f.if t .y ce.tlt~ i.n. each. t_~.;ent.y 

shillings . 

b) that part of the total income 

of a company which relates to 

income derived from the rrdning 

of specified minerals when the 
rate shall be four shillings and 

fifty cents in respect of each 

twenty shillings of such part of 

income . 

1 

Paragraph 2 is deleted and the 

following new paragraph 

subs ti tued . The corporation 

rate of tax applicable to income 

for the year of income 1974 

and for each subsequent year 

of 1 ncome shall be nine 

shillings in each twenty 

shillings save in the case 

of 

(a) the total income of a non­

resident company having a 

permanent establishment in Kenya 

when the rate shall be ten 

shillings and fifty cents in 

each twenty shillings . 

_I 

The arrendment 

increased the tax 

payable by corporat ions . 



Provided that the rates shall 

be eight shillings in each 
twenty shillings of such part 
of the total income from the fifth 
ye~r and in each subsequent year , 
after the first year in which 
such company is liable or VK>uld , 
but for the provisions of 

subsection (4) of section 15 of 
this Act become 1 iable to oay 
corporation tax. 

(b) that part of the total income 

of a compMy which relates to 
income d t'ived from the mining of 
specified minerals when the rate 
!:\hall be f i VP sh i 11 i ngs and 

fifty cents in respect of each 

twenty shillings of such part of 
the total income . 

Provided that the rate shall be 
nine shillings in each twenty 
shillings of such part of the 

total incorre from the fifth year 
and in eEtch subsequent year after 
the first y Ar, in which such 
comp<.lny 1::; I i Etl)lc or would but for 
the provisions of subsection (~) 
of section 15 of this Act, 

become liahl~ to pay corporation tax . 



10)1hird Schedule 

Head B 

Paragraph 3 

Subparagraph (d) and 

(f) Income Tax Act 

No . 16 of 1973 

The non-resident tax rates shall be 

(d)in respect of any dividend 

twelve and one-half per cent of the 

gross amount payable . 

(f)in respect of any pension or 

reti ment annuity , twelve and 

one-half per cent of the a-nount 

payable . 

(c) the part of the chargeabl income 

of a resident Insurance COil'q)any which 

relates to its life insurance business 

when the rate shall be eight 

shillings in each twenty shillings of 

such chargeable income . 

The \".Crds "twelve and one-half per 
cent" are deleted :t'rom subparagraph 

(d) and the following words 

subs ituted : "fifteen per cen 11 

The words "twelve and one-half 

per cent" are deleted :from 

subparagraph (f) 

and the following words 

substituted "five per cent ." 

This arne n 

inc ax 
on d'vid n 

income and 

uces ax on 

pension or 

annui y . 

1 men 



11) Third Schedule l 
Head B 

Paragraph 4 l 
Subparagraph (d) l 

Income Tax Act 

No . 16 of 1973 

12) Third Scehdule 

Head B 

Paragraph 5 

Subparagraph (a) 

INcome Tax Act 

No . 16 of 1973 

I 

The interstate tax rates shall be 

(d) in respect of any dividend, 

twelve and one-half percent of 

the amount payable 

(f) in respect of any pension or 

retirement annuity twelve and 

one-half percent of the gross 

amount payable . 

The resident withholding tax 

rates shall be 

(a) in respect of any dividend, 

twelve and one-half per cent of 

the amount payable . 

The words "twe1 ve and one-half per 

cent are deleted from sub­

paragraph (d) and the following 

words substituted "fifteen per cent' 

The words "twelve and one-half 

per cent'' are deleted from 

subparagraph (f) and the 

following words substituted 

"five per cent." 

The .words twelve and one-half per 

cent are deleted from subparagraph 

(a) and the following words 

substituted ''fifteen per cent .' ' 

Same as amendment 

no. 10 

The withholding tax 

required on payment 

of dividends is 

increased . 



l3)Sixth Schedule 

Paragraph 7 

Subparagraph (b) 

INcome Tax Act 

No . 16 of 1973 

Where under this Act (b) any sum 

is deemed to be an amount received 

under an approved pension scheme, 

in any year of income prior to the 

commencement of this Act, then an 

assessment in relation thereto 

for such year of income may be 

made as if such sun or portion, as 

the case may be, had been income 

charged to tax under the 

Management Act . 

Subparagraph (b) is deleted and 

paragraph 11 is inserted 

irrmediate1y after paragraph 10. 

11) Wher-e, after the conmencement 

of this Act, any payment is 

made in respect of the refund or 

return of contribution made or 

premiun paid, prior to the 

commencement of this Act , 

under the approved pension 

scheme, approved fund, approved 

annuity contract, approved 

tTUst, scheme or approved 

provident f'und mentioned in 

subsections (1) (2) (3) nd (4) 

of section of the Management Act, 

such payment shall in the 

manner and to the extent 

provided in those sections, and 

in paragraph (c) of section 3 of 

This amendment increases 

tax on dividend income 

and reduces tax on pension 

or retirement annuity 

from partner states. 



the Management Act, be deemed to be 

income charged to tax under 

paragraph (e) of subsection 2 of 

section 3 of this Act . 

Provided that : -

(a)references in subsection (2) 

of the said section 8 to any 

year of income shall be 
construed as meaning any year ot: 

income prior to the commencement 

of this Act 

(b)references in subsection 2 of the 

said section 8 to "the year of income" 

and "the relevant year of incorr.e 11Shall 

be construed as references to the 

year ending 31st December, 1974 . 

(c) in subsection (2) of the said 

section 8 of the Proviso thereto 

shall be read and construed as if 

the following words were deleted 

namely 



I 
(i) W'\ich expired earlier tha'l the 

year of income (hereinafter 

referred to as the relevant year 

of income) prior to the year of 

income 

(i) in which it was received 

(ii) in the case of a policy, 

in which the policy was 
assigned or transferred 

(iii)in which the ~loyee left 

the service of the ~loyer 

(iv) in which the person died 

whichever is the earliest and 

( ii) in excess of one year of the 

period 

(d) Subsections (3) and (4) of the 

said se~tion 8 shall apply only 

in respect of contributions made , 

or in the case of paragraph (a) 

of subsection (4) thereof in 

respect of any pension right 

Trans! tional provisions 

regarding ret\n:l or 

return or contributions 

made or prerniuns paid 

prior to the carmence­

ment of this Act, \..l'lder 

an approved pension 

f\.nd are elaborated. 

'Ihis elaboration is 

intended to sinpli.t'y 

that part o£ the Act so 

that 1 t ca1 be li1Clerstood 

by the reader . 



\ 
14)Seventh Schedule l 
Paragraphs 1, 4 and 5 

Income Tax Act 

No . 16 of 1973 

I 

1) "Corrmuni ty emoluments'' means any 

gains or profits from an employment 

with, or services rendered to, the 

community, one of its corporations 
or institutions or a wholly owned 

subsidiary of such corporation . 
4)Communi ty emoluments shall be 

deemed to be derived by a community 

employee from the Partner State 
in which he is employed by or 

renders services to the community 

and shall be charged to tax in 

I 
that state . 

S)When a person to whom paragraph 
I 

\ 

2 applies has income chargeable 
to tax in addition to any 

I community emoluments excluded from 

accrued, prior to the 
corrrnencement of this Act . 

In paragraph ( 1) the definition 

of the words ''Corrmuni ty 

emoluments'' are deleted . 

Paragraphs ( 4) and ( 5) are 

deleted. 
U'l 
1\) 



15) Section 3 

Subsection 2 

Income Tax Act 

No . 16 of 1973 

charge to tax under paragraph 4, 

the tax on such additional 

income shall be calculated at such 
rates of tax as would have been 

applicable if such emoluments 

had not been so excluded from the 
charge to tax . 

There is no paragraph f. 

I 

I 

A new paragraph (f) is inserted 

in subsection 2 after 
paragraph e . 

f) Income upon which tax is 

chargeable under this Act in 

respect of gains accruing 

in the circumstances 
prescribed in, and computed 

i n accordance with the eighth 

schedule . 

The elimination of: 1 vi­
sion re.!. ing 

corrmuni y em loye rom 

the Income Tax Ac is 

aimed at reducing he 

volume of the Ac cause 

such provisions a 

irrelevant due to he 

cessation of the Ea~t 
African Community . 

Gains compu ·ed in 
accordance with h eighth 

schedule is add d o he 
list of income charg ~able 

to tax . The anendrnen 

therefo increases ·he 

types of income 
chargeable to tax. 



16) Section 10 

Income Ta.x Act 

No . 16 of 1973 

No paragraphs e and f Two new par~raphs are added to 

section 10 

e) Where a resident person or persons 

having a permanent establishment 

in Kenya .makes a payment to any 

person in respect of any appearance 

at, or performance in any place 

(whether public or private) for 

the purpose of entertaining, 

instructing, taking part in any 

sporting event or otherwise 

diverting an audience or 

f) Any activity by way of 

supporting, assisting or arranging 

any appearance or performance 

referred to in paragraph (e) 

of this section, the amount thereof 

shall be deemed to be income which 

accrued in or was derived from Kenya. 

The tax bracket is widened to 

include all those deriving 

income f m Kenya even if for 

a short period . The amenclmen 

therefore increases the 

sources of income. 



17) Section 15 

Subsection 3 

Income Tax Act 

No . 16 of 1973 

18) Section 34 

Subsection 2 

Income Tax Act 

No . 16 of 1973 

No paragraph f 

I 

No paragraphs (vii ) 

and (viii) 

A new paragraph is inserted in sub­

section 3 (f) in ascertaining th 

total income of any person for any year 

of income the following shall be deducted ·­

any loss realized in computing in 

accordance with subparagraph 2 of 

paragraph 4 of the eighth schedule , 

from gains chargeable to tax und r 

paragraph f of subsection 2 of section 3 of 

this Act . 

Two new paragraphs are added to section 

34 (vii) Tax upon the income of non­

resident person not having a pe anent 
establishment in Kenya other han a 

person resident or having a permanent 

establishment in another partner state , 

which consi.sts of any payment in respect 

of any appearance at, or performance in , 
any place (whether public or private) 

for the purpose of entertaining 

This amendment inc ases 

the items deductible while 

ascertaining the o al 

income for tax pu ses . 

Same as amendment no . 16 

(J'l 
(J"I 



19) Section 34 

Subsection 3 

Income Tax Act 

No . 16 of 1973 

I 

No paragraphs (vii) 

and (viii) 

instruc ing, taking part in any sporting 

event or otherwise diverting audience or 

(viii ) any payrrent in respect of any 

activity by way of supporting, assisting 

or arranging any performance referred to 

in paragraph (vii) of this subsection 

shall be charged for any year of income 

at the appropriate inter-sLate rate for 

such year of income and shall not 

be charged to tax und~r subs ction (1) 

of this section . 

New paragraphs are added to subsection 3 . 

Tax upon the income of non-resident 

person resident or having a permanent 

establishment in another partner 

state which consists of 

vii) any payment in respect of any 

appearance at or performance in, 

any place, whether public or private) 

for the purpose of entertaining , 

instrucing, taking part in any sporting 

I 

Same as amendmen no . 16 



18) Section 35 

Subsection (1) 

Income Tax Act 

No . 16 of 1973 

No paragraphs g and 

h 

event or otherwQse diverting an audience 

or 

viii) any payment in respect of any 

activity by way of supporting, assisting 

or arranging any appearance or performance 

referred to in paragraph (vii) of this 

subsection shall be charged for any year 

of income at the appropriate inter-state 

rate for such year of income and shall not 

be charged to tax under subsec ion (1) 

of this section 

Two new paragraphs are inserted j n 

subsection (i) immediately after 

paragraph ( f) . 

Every person shall , upon payment of any 

amount to any non-resident person not 

having a permanent establishment in 

Kenya other than a person resident or 

having a permanent establishment in 

another partner state in respect of 

I 

Same as amendment no. 1 

I I 

i 



19 ) Section 35 

Subsection 2 

Income Tax Act 1 

No . 16 of 1973 
1 

No paragraphs (g) and 

(h) 

I 

l 

g) any appearance at, or perfonnance in, 

any place (whether public or private) for 

the purpose of entertaining instructing, 

taking part in any sporting event or 

otherwise diverting an audience or 

h) any activity by way of supporting , 

assisting or arranging any appearance 

or perfonnance :ferred to in paragraph 

(g) of this subsection which is chargeable 

to tax, deduct therefrom tax at the 

appropriate non-resident rate . 

New paragraphs are inserted in subsection 

2 imrediately after paragraph (:f) . 

Every person, shall upon payment of any 

amount to any non-resident person 

resident or having a pennanent establish-

ment in another partner state in respect 

of 

Same as amendment no . 16 

Same as amendment no . 16 

I 

U'1 
co 



20) Section 35 

Subsection 3 

No . 16 of 1973 

No paragraph C 

I 

g) any appearance at or performance 

in, any place (whether public or private) 

~or the purposes o~ entertaining, 

instructing, taking part in any sporting 

event or otherwise diverting an audience 

or 

h) any activity by way of supporting 

assisting or arranging any appearance 

or performance referred to in paragraph 

(g) of this subsection which is chargeable 

to tax , deduct therefrom tax at the 

appropriate inter state rate . 

A new paragraph is inserted in subsection 

3 after paragraph (b) . 

Every person shall, upon payment of any 

amount to any person resident or having a 

permanent establishment in Kenya in 

respect of (c) any corrmission paid by 

the · nsurance company to any individual 

for the provision whether directly or 

indirectly of insurance cover to any 

person , which is chargeable to tax 

Same as amendmen 

no . 16 

Same as amenctnent 

no . 16 

I 



21 ) First Schedule 

Paragraph 10 

No . 16 of 1973 

No subparagraph (iii) in 

paragraph 10. 

deduct therefrom tax at the app priate 

resident w1 tiiholding rate . 

A new subparagraph is inserted in paragraph 

10 irrrnediately after paragraph ( ii) . 

10) Subject to section 26 of this Act 

the income of any institution, body of 

persons or irrevocable trust. of a 

public character established solely for 

the purposes of the relief of the poverty 

or distress of the public , or for the 

advancement of religion or education , in 

so far as the Commissioner is satisfied 

that such income is to be expended either 

within Kenya or in circumstances in which 

the expenditure of such incomes is for 

purposes which result to the benefit of 

the residents of Kenya . 

-

'The amendment 

increases the 

types of i nco 

exempt from 

tax . 

I 
I 



22 ) Second Schedule 

Paragraph 24 

Subparagraph ( 1) 

See Amendment No . 8 

Provided that any su h income which 

consists of gains or profits from a 
business shall not be excmp t from tox 

unless such gains or profits are applied 

solely to such purposes and either :­

(iii) Such gains or profits consists 

of rents (including premiums or any 

similar considerations in the nature of 

rent) received from the leasing or 

letting of land and any chattels 
leased or let therewith . 

The wonds ••and where such construction, 

installation and use, as the case may be, 

occurs outside he municipalities of 

Nairobi and Mombasa11 are inserted 

immediately befo the words 

•• they shall be deducted• in subparagraph 

( 1) of paragraph 24 . 

I 
The amendmen 

encourages h con 

tion o~ hot ls in 
other towns and in 

rural areas . 

I -



A new proviso is inserted at the 

end of subparagraph ( 1) . 

Provided that where before 13th June, 

1975 a written contract binding such 

person has been entered into whereby 

such capital expenditure has been or will 

be incurred in respect of such construction, 

installation and use, as the case may be, 

occurring within the municipalities of 

Nairobi and Mombasa which v.ould otherwise 

entitle the person incurring such 

expenditure to an investment deduction 

under this paragraph , then the investment 

deduction shall be allowed to that 

person after such capital expenditure 

has been incurred . 

m 
1\.) 



23) Second Schedule 

Paragraph 25(b) in 

the Prov· so 

Income Tax Act 

No . 16 of' 1973 

24) Third Schedule 

Head B 

Paragraph 3 

Income Tax Act 

No . 16 of 1973 

Paragraph b - no shipping invest- Paragraph (b) in the Proviso is 

ment deduction shall be allowed deleted . 

in respect of' the purchase and 

refitting of' a used ship unless 

the expenditure on re fl t ting 

represents not less than twenty 

five per cent of the total 

expenditure incurred. 

No paragraph (g) and (h) Paragraphs (g) and (h) are 

inserted immediately after para­

graph (f) in paragraph 3 . 

The non- resident tax rates shall be : 

g) in respect o:t: any appearance 

at, or performance in any place 

(whether public or private) for 

the purpose of entertaining, 

instructing taking part in 

sporting event or otherwise 

diverting an audience twenty per 

cent of the gross amount payable 

The amendment enables 

tax pay rs o claim 

invesbmen deduc ion 

on a wider range 

of' iLems . 

Same as arnenoment 

no . 16 



25)Third Schedule 

Head B 

Paragraph 4 

Income Tax Act 

No . 16 of 1973 

26)Third Schedule 

Head B 

Paragraph 5 

Income Tax Act 

No . 16 of 1973 

No paragraph (g) and (h) 

No paragraph c 

h) n res e,ct of any activity by way 

of sup rting, assisting or arranging 

any appearance or perfonnance 

mentioned in subparagraph (g) of this 

paragraph, twenty per cent of the gross 

anoun.t payable . 

Paragraphs (g) and (h) similar to (g) 

and (h) in amendment 24 are inserted 

after paragraph (f) in paragraph 4 . 

A new subparagraph (c) is inserted 

after subparagraph (b) in paragraph 5 . 

The resident withholding tax rates 

shall be;- (c) in respect of any 

corrmission paid by an Insurance 
Company to any individual for the provi­

sion, whether directly or indirectly, of 

insurance cover to any person, fifteen 

per cent of the gross amount payable . 

m a:-s am ndm n 

No. 16 

The amendrren t 

increases income 

on which withholding 

tax is to be paid . 



27) Income Tax Act 

No . 16 of 1973 

28) Section 15 

SUbsection 2 

Paragraph 2 

Income Tax Act 

No . 16 of 1973 

No eighth Schedule 

In the case of an individual, 

(other than an elllJloyee ) who 

carries on, whether alone or in 

partnership, one of the profe-

Eighth schedule is inserted after 

the seventh schedule . It deals with 

the accrual and computati.on of 

1 capital gains . 
' 

In paragraph (q) the word "an" 

which appears imnediately before 

the word "individual" is deleted 

and the words "a resident" are 

ssions, and who possesses the substituted . In the proviso to 

relevant qualifications mentioned subsection (2) paragraph (a) (see 

in the fifth schedule, a housing 

deducuion equal to fifteen per 

cent of the gains or profits 

from his profession or 

fourteen thousand shillings 

whichever is less is deducted. 

amendment No . 4) the word 

"resident" is inserted imnediately 

before the word individual . 

Provisions with s ct 

to the taxation of 

capital gains are 

provided for in the 

Income Tax Act. 

Housing deduction is 

made available to only 

resident individuals. 
O'l 
(J1 



29) Section 15 

Subsection 3 

Income Tax Act 

No. 16 of 1973 

See Amendment No. 17 Paragraph (f) is deleted and the 

following new paragraph substituted 
(f) any amount of any loss realized 

in computing in accordance with 

paragraph ( 2) of' paragraph ( 4) or 

paragraph 15 A of the Eighth 

schedule, gains chargeable to tax 

under paragraph (f) of subsection 
(2) of section (3). 

Provided that the amount of any such 

loss incurred in any year of income 

shall be deducted only from gains 

under paragraph (f) of sub-

section (2) of section (3) in that 

year of income and, in so far as it 

has not already been deducted 

from gains in any subsequent 

years of income. 

The requi rren ha 

losses from a specific 

source of income should 

be offset against gains 

from that particular 

source is extended o 

losses realized . . i.n 

computing gains 

according to the 

eighth schedule . 



30) section 16 i 
Subsection 2 

In om Tax ct 

No . J 6 o 

1973 

31 ) Section 27 

Income Tax Act 

No . 16 of 1973 

No paragraph f'a 

No Subsection 3 

Paragraph ( f'a) is inserted 

irrrnediately after paragraph (f') in 

subsection 2 . 

By disallowing such 

expenses the non- resid nt 

persons are encouraged to 

Deduction shall be allowed in respect own shares in companie 

of fa) any expenditure incurred in that operate locally 

the production of dividend income 

deemed under paragraph (a) of sub­

section (1) of section 7 ~o have been 

derived from Kenya where such 

expenditure was incurred by a non­

resident person not having a 

permanent establishment in Kenya. 

hus forstering 

investment . 

Subsection 3 is inserted. This amendment makes the 

3) in the case of a partnership which assessment of partner::; 

makes up the acooun ts of its 

business to an accounting date other 

that 31st December in any year, the 

accounting date of the partners of 

the partnership in respect of 

easier . 



32 ) Section 34 

n o rn e Ta 

A t No . 16 

0 j 97 3 

No section 34A 

income other than their income 

from any employment or services 

rendered by t hem as individuals 

shall be deemed to be the same as 

t hat of the partnership . 

A new section is inserted imnediately 

after section 34. 

34A - where the Commissioner is 

satisfied in relation to any tax 

By allowing an individual 

to deduct the amount by 

which tax on capital 

gains exceeds 35% of that 

payer who is an individual , and whose income , investors are 

total income includes income chargeable encouraged to engage in 

to tax under paragraph (f) of transactions generating 

subsection ( 2 ) of section 3 (see capital gains . 

amendment No . 15) that the tax 

payable in respect of that portion 

of the total income would exceed 

an amount equal to thirty- five 

per cent of that income , he shall all ow 

a deduction from tax payable of the 

amounL o:f that excess . 



33) Section 35 

Income Tax Act 
No . 16 o~ 1973 

No Subsections 3A, 3B and 6A New subsections are inserted in Payment of wi h laing 

section 35 . (3A) Every person shall ax in s ec, of gains 

upon payment to any person who is an 1 computed in accordanc 

individual, whether or no sident w1th the eighth schedule 

in Kenya, in respect o~ the gross 

amount or aggregate consideration o~ 

any transaction the ·ncome or 

proceeds ~rom which is subjec 

pursuant to paragraph (~) o~ sub-

sec ion (2) o~ section 3 deduct 

there~ tax at the appropriaLe rate 

o~ w1 thholding tax . 

Provided that this section shall not 

apply to the trans~er o~ investment 

shares as defined in Part II o~ the 

eigh h schedule in which event tax 

shall be deducted in accordance 

with that part. 

is provided ~or and the 

penalty imposed ncourag 

deduction of the 

w1 thholding tax . 



3B) the provisions of subsection (3A) 

of this section shall not apply where a 

person entitled to chargeable property 

by way of security or to the benefit 

of a charge or encumbrance on such 

property deals with the property for the 

purpose of enforcing or giving effect to 

the security charge or encumbrance 

6A) where any person who is required 

under subsection 3A) of this section to 

deduct tax 

a) fails to make the deduction or fails 

to deduct the whole amount of the tax 

which he should have deducted or 

b) fails to remit the amount of any 

deduction to -he Commissioner within 

thirty days of the date on which such 

deduction was made or ought to have 

been made, any collector of stamp 

duties appointed under section 4 of the 

Stamp Duty Act shall not stamp the 



34) Section 37 

Income Tax Act 

No . 16 of 1973 

instrunent of which the p perty is the 

subject matter under the Stamp Duty Act, 

and Registrars of Title and Land Registrars 

appointed under any written law, shall not 
register the property under any written 

law, until such tax has been duly accounted 

for . 

Provided that the transferee of any 

chargeable property may pay such tax and 

be entitled to recover the amount of the tax 

from any consideration for the transfer 

in his possession by action in court or 

by any other lawful means at his disposal. 

Section 37 is renumbe d as subsection 

37(1) and new subsections are added 

(2) If an employer paying emoluments to 

any employee fails 

(a) to deduct tax thereon 

(b) to account for tax deducted thereon, 

(c) to supply th0 Commis~ionrr with ony 

P vision for the 

penalty encourages 

deduction o~ the 

appropriate tax . 



certificate as provided by any rules 

prescribing such certificates 

the Commissioner may impose a penalty no 

exceeding four thousand shillings and the 

provisions of this Act relating to the 

collection and recovery of such tax shall 

also apply to the collection and recovery 

of such tax due from the employer . 

Provided that for the avoidance of doubt, 

it is hereby declared that instead of the 

Corrrnissioner imposing a penalty under 

this subsection, a prosecution may be 

instituted for an offence under paragraph 

of subsection (1) of section 109 . 

(j) 

3 ) The Commissioner may in his absolute 

discretion remit the whole or any part of any 

penalty imposed under this section . 

4} Any tax deducted under this section from he 

emo1unents of an employee shall be deemed to 

have been paid by such employee and shall be 

set-off for the purposes of collection 

against tax charged on such employee in 



35) Section 40 

SUbsection (1) 

Income Tax Act 

No . 16 of 1973 

If any resident person chargeable 

to tax for any year of income 

accrued in or derived from another 

partner state proves to t he satis­

faction of the Comrrdssioner ha he 

has paid tax in such partner state 

for such year of income in respect 

of the same income , he shall be 

entitled to relief by way of 

credit from the tax so charged on 

such income . 

respect of such emoluments in any 

assessment for the year of income in 

which such emoluments are received. 

Subsection (1) is deleted and the 

following subsection is substituted : 

1) If any sident person chargeable 

to tax in Kenya for any year of income 

accrued in or derived from another 

partner state proves to the satisfaction 

of the Commissioner that he has paid 

interstate tax in such partner state 

for such year of income in respect of 

the same income he shall be entitled 

to relief by way of crecli t from the tax 

so charged in Kenya on such income . 

By stating precisely 

that he resident 

person should be 

charged to tax in Kenya, 

the amendment eliminates 

any ambiguities that 

the subsection v.ould 

cause to any ader . 



36) Sec ion 40 

Subsec ion 3 

Income Tax Act 

No . 16 of 1973 

37) Section 41 

Income Tax Act 

No . 16 of 1973 

Double taxation credit under this Subsection 3 is deleted and a new 

section shall not exceed the amount subsecLion substituted 

of the tax chargeable on the income in 3) credit under this section shall 

respect of which the credit is to be 

allowed or upon each part of such 

income, as the case may be, computed 

in accordance w1 th this Act. 

If arrangemen~s have been made 

between the Government of Kenya 

and the Government of any place 

outside Kenya with a view of 

affording relief from double 

taxation in relation to any 

income tax, or any tax of a similar 

character, imposed by the laws of 

that place, then such arrangemenLs 

sha11, notwithstanding any thing 

not exceed the lesser of the tax 

computed in accordance with 

subsection 2) of this section or 

the amount of the interstate tax 

chargeable on the income in respect 

of which the credit is to be allowed 

or upon each part of such income . 

Section 41 is deleted and the 

following new subsection 

substituted : 

1) The Minister may from time to 

time by notice declare that arrange­

ments specified in the notice and 

being arrangements that have been 

made with the Government of any 

country outside of the Republic of 

The amendment 

se s the limit of h 

double taxation 

relief at the lesser of:­

i) the inc ase in 

tax 

i 1 ) Tax on total 

income . 



in this Act , have effect as 

if such arr angements were 

contained in this Act . 

Kenya with a view to affording 

relief from double taxation in 

relation to income tax and any taxes 

of similar character imposed by the 

laws of that country shall , not 

withstanding anything to the 

contrary in this Act or in any 

other written law, have 

effect in relation to income tax , 

and every such notice shall , 

subject to the provisions of this 

section, have effect according 

to the tenor. 

(2) Any such arrangements may 

include provisions for relief from 

tax for pPriods before the 

commencement of this Act or 

before the making of the 

arrangements . 

By declaring double 

taxation arrangements 

in a notice the public 

ls made aware of such 

arrangements and 

therefore those affected 

by double taxation can 

claim the relief . 



(3) Any notice under this section 

may be at any time amended or 

revoked by a subsequent notice 

and such amending or revoking notice 

may contain such transitional 

p visions or termination dates as 

appears to the Minister to be 

necessary or expedient . 

(4) The Minister shall cause a 

copy of every notice made under 

subsection (1) of his section and 

every subsequent notice made under 

subsection 3 of this section to 

be laid, without delay, before 

Parliamen . 



38) Section 42 

Subsec ion (1) 

Income Tax Act 

No . 16 of 1973 

This section shall effect where, 

under any special special 

arrangement, foreign tax payable 

in respect of any income is to be 

allowed as a credit against tax 

chargeable in respect of such 

income . 

The following words are inserted 

immediately after the word 

" income" which appears after the 

....ord "any" 11derived by a person 

resident in Kenya. " 

The amendment makes it 

explicit that foreign tax 
payable will be allowed as a 

credit only on income 

derived by a person residen 

in Kenya thus eliminating 

any am igui ties tha could 

arise . 

--------------~r-----------------------------------~--------------------------------~-------------------------------~ 
39) Sec ion 42 

Subsection (2) 

Income Tax Act 

No. 16 of 1973 

Th arroun t of tax chargeable upon 

income referred to in subsection 

( 1) shall be reduced by the anount 

of the credi . 

Provided that a credit shall not 

be allowed against tax for any 

year of income unless the person 

upon whose income the tax 

i chargeable was resident in 

Kenya in such year of income . 

Subsection (2) is deleted . The amendmen in subsection 

(1) takes care of the 

proviso 

therefore 

in subsection 2 

he latter is 

deleted to remove 

repetition . 

~ 



40) Section 42 

Subsection 4 
Income Tax Act 

No . 16 of 1973 

41) Section 92 

Income Tax Act 

No . 16 of 1973 

A credit shall not exceed the 

amount of tax chargeable upon the 
income in respect of which the credit 

is to be allowed or upon each part of 
such income , as the case may be , 
computed in accordance w1 th this 

Act . 

No Subsection 4A 

Subsection (4) is deleted and the 

following new subsection is 
substituted. 

A credit shall not exceed the lesser 
of t he Lax computed 1n accordance 
with subsection (3) of this 

section or the f'oreign tax chargeable 
upon the income in respect of which 
the credit is to be allowed or 
upon each part of such income . 

A new subsection is inser ted 

immediately after subsection (4) 

4A) Whe a person has notified 
the Comnissioner in writing as is 
required by subsection (3) of 
section 53 of this Act , the provi­

sional tax shall be due and payable 

within thir ty days after the date 
of service by the Commissioner of 

the P visional assessment . 

The amendmen s s 

limit of he doubl 
taxation lief' o ·h 

lesser of:-
(i) increase in tax 

(ii) total tax on 

foreign inc 

The amendment a cords 

the tax payer an 

opportunity to ay some 
of his tax bef'o f" n 

assessment hus 
reducing he tax bur'd n 

when he is finally 

assessed . 



42) Section 95 

Subsection (1 ) 

Income Tax Act 
No . 16 of 1973 

If for any year of income , the 

amount of tax finally assessed on 

the income of any person is grea er 
by twenty per cent than the 

estimate of tax chargeable contained 

in a p visional return of income 

made by that person in respect 

of such year , inte st at the 

r ate of one per cent per month shall 

be payable on the whole of the 

diffe nee between the tax so 

assessed and the tax so 

estimated . 

Subsection 1 is deleted and the 

following new subsection 

substituted : 
If, for any year of income he 

di f'ference be tween the amount of 

tax assessed on the total income of 

any person and the arnoun t of 

estimate of the tax chargeable 

contained in a provisional return of 

income made by that person in respec.t 

of such year is greater han twenty 

per cent of tha · estimated tax , 

inte st at the rate of one per cen 

per month shall be ayable on the 

whole of the difference between he 

tax so assessed and the tax so 

estimated . 

penalty mak s h ax 

payers to s ima e ·h 
income shown in 

provisional urn 
mo accurately . 



Section 102 
43) Section 102 

Subsection (lA) 

Income Tax Act 

No . 16 of 1973 

44) Section 109 

Sabsection ( 1) 

Income Tax Act 

No . 16 of 1973 

No Subsection 1A 

No paragraph j 

Subsection (lA) is immediately inserted 

after subsection (1) 
(lA) For the purposes of executing any 

such distress the person authorized by 
the Commissioner under the order may, 

in addition to employing such 

servants or agents as such person may 
consider necessary, require any police 
officer to be present while such distress 
is being levied and any police so 

required shall comply with any such 

requirement . 
A new paragraph (j) is inserted 
irrrnedi ately after paragraph ( 1) . 

It states that any person who without 
reasonable excuse fails to deduct and 

account, or fails to account for tax, , 

as by section 37 of this Act, or fails 
to supply any prescribed certificates 

as is required by that section shall 

be guilty of an offence . 

The amendment makes 

the execution of a 
distress easier. 

By making the failu 
to deduct and accoun 

for tax as per sec ion 37 

an offence The eople 

required to deduct s ch 

a tax are com lled o 
deduct such Lax and t.hus 

reduce tax avoidance . 



45) Section 125 

Subsection 1 

Income Tax Act 
No . 16 of 1973 

No Subsection lA 

46) First Schedul The Income of the Corporations 

Part I of the Communaty specified 

Paragraph 23 

Income Tax Act 

No . 16 of 1973 

in Paragraph 2 of Article 

71 of the Treaty for East 

African Cooperation is 

exempt from tax . 

A new subsection (lA) is inserted 

immediately after subs ction 1 . 

lA) Every officer appointed under section 

122 shall , on appointment make and 

subscribe , before a magistrate , Justice 

of the Peace or Commissioner for Oaths , 

a declaration in the rescribed form . 

Paragt"aph 23 is deleted and a new para­

graph substituted. 

The Income of the East 1\f'rican Develop­

ment Bank and of Corporations 

established under Article 71 of the 

T aty for East African Co-
operation toge her with the Income of 

subsidiary companies wholly owned by 

the said Development Bank or by any of 

the said Corpor ations is exempt from 
tax . 

The requi men t tha very 

officer appoin cd und 

section 122 should sw ar 

before any of he men i r d 

people makes he off' 

while 

By replacing th co 

of the communi y by h Eas 

African Developmen Bank and 

its subsidiaries and co ra­

tions established r 

ar icle 71 of a y, 

he amendmen makes 

of the Ac relevant . 

Provisions wi h ~p c o he 

East Afri can Corrmuni y at now 

irrelevant du 



47 ) First SchedLle 

Part I 

Income Tax Act 

No . 16 of 1973 

48) Second Schedule 

Paragraph 16 

Subparagraph ( 1) 

Income Tax Act 

No . 16 of 1973 

No paragraphs 35, 36 

In this part except 

Two new paragraphs are added to 

Part I imnediately after Paragraph 34 . 

35) Interest not exceeding one thousand 

shillings on any deposit in the Kenya 

Post Office Savings Bank managed and 

controlled by the Di ctor General unde 

the East At'rican Pos s and Tele­

corrmunications Act where such interest 

is payable to any person other than a 

company in any year of nincome . 

36) See Finance Act No . 7 of 1976 

he Partner 

where the context other- S ates" are dele ed and the 

wise requires following words substituted 

expenditure means capital "in Kenya" 

expenditure incurred in 

the Partner States by any 

person carrying on a 

mining operation . 

The amendmen encourag s 

people to save with 

Kenya Pos Office 

Savings Bank . 

part of the Ac 

because from 1973 K nyc 

adopted its own Income Tax 

Act after ·he Ea Afric 

Managemen Act ce 

operate . 

0 

CD 
I\) 



49) Third Schedule 

Income Tax Ac 

No . 16 of 1973 

No paragraph 6 

50) Eighth Schedule See amendment no . 27 

Income Tax Act 

No . 16 of 1973 

51) Section 16 

Subsection 2 

Income Tax Act 

No . 16 of 1973 

No paragraph (h) 

A new paragraph 6 is inserted 

immediately afLer paragraph 5 . 

6) The rate of deduction for any 

transation chargeable to with­

holding tax under subsccUon ( 3A) 

of section 35 shall be ten per-

c n t of h gross amoun or 

aggregate consideration of the 

transaction . 

See The Income Tax (Amendment) 

Act 1976 pg. 124-138 . 

Kenya Gazette Supplemen Acts, 1976 

4th June 1976 P e 124 to 138 . 

A new paragr h 

in subsection 2 irrmedia ·ely after 

paragraph (g) . It states that no 

deduction shall be allowed in respect 

o:r any expenditure payable by any 

person on or after 18 h June, 1976 

under Lhe contract of hiring of any 

The amendment inc as 

sources o:r income on whi h 

wi thho1ding tax is to 

paid . 

The eighth schedule en le. 

the ader to unders and 

the taxa ion of 
~ a . 

This amendment clos 

loophole which was 

p viously in exis en e. 



52 ) Section 2 

Subsection 1 

Income Tax Act 

Chapter 470 

Revised Ediction 

1977 

"Child relief'" means the lief' 

mentioned in section 32 of 

this Act . 

"Married relief" means the 

relief mentioned in section 

30 of this Act . 

road vehicle o her than a 

comme. ial vehicl or a vehicle 
which is to be used by that person 

for h- transport of rsons 

for hi 

goods . 

or the ranspor of 

The definitions of "child relief" 

and "married lief" are dele ted . 

The following definitions are 

inserted in their proper alphabe­

tical order . 

"Family relief" means he lief 

mentioned in section 30 his Act . 

"Speci a1 single lief" means the 

lief men ioned in . ction 

30 of this Ac . 

Abolition of' child 11 f 

moves the di scrirnina i 1 

which exis ed b t n 

families with four or mo 

chil n and those wi h 

non or less han fou . 
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A resident individual who proves 

that at the comnencement of any 

year of income his wife was 

living with him shall be 

entitled to a personal relief, in 

this Act referred to as the married 

relief . 

32 (1) A resident individual who 

proves that at the comnencement of 

any year of income he maintained 

any child of his 

(a) who wal:.\ under the ag of 

eighteen years on that date and who 

was either in his custody or in any 

other custody by virtue of an order 

of a competent court or 

(b) who wa over the age of 

eighteen years· on such date and who 

was 

The word "married" is deleted 

and the word "family" 

substituted . 

Section 32 is deleted and the 

following new section 

substituted: 

32(1) A resident individual who 

qualifies for single relief 

under section 31 and who 

also proves that at the com­

mencement of the year he 

maintained any child of his 

(a) who was under the age of 

eighteen years on that date and 

who was either in his custody 

or in any other custody by 

virtue of an order of a 

Married relief is replaced 

by family relief because 

the word family is rrore 

appropriate since 1 t refers to 

married people as well as 

children . 



(i) receiving full - time 

education or 

( ii) Serving f'ull-time under 

articles or indentures with a 

view to qualifying in a trade 

or profession or 

(iii) totally incapacitated 

either mentally or physically 

f'rom maintaining himself' and 

was resident in Kenya or in a 

recognized instl tution abroad shall 

in respect of each child not 

exceeding four in nLJnber, be 

entitled to a personal relief, in 

this Act referred to as the 

child relief, 

Provided that no such relief 

shall be granted in any year of 

competent court or 

(b) who wa over the age of eighteen 

years on such a date and who was: 

(i) receiving full-time education 

(ii) serving full-time under articles 

or indentures with a view to 

qualifying in a trade profession ; or 

(iii) totally incapacitated either 

The introduction of 

special single relief 

enables single people 

with children to claim 

more allowance than 

single people without 

children . The relief 

is therefore aimed at 

rrentally or physically :from · establishing vertical 

maintaining himself and was a equity. 

resident in Kenya or in a recognized 

insti~ution abroad shall for such 

year of income be entitled to a 

personal relief, in this Act 

re:ferred to as the special single 

relief referred to in section 31 . 

(2) In this section the expression 

"child" includes a step-child and a 

incorre in respect of any child who i ~ child who has been J egally adopted 

entitled in his own right in such 

year of income to income 

but does not include any individual 

who is entitled to or receives, 
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Part 1 

Paragraph 4 

Income Tax Act 

Revised Edition 

1977 

exceeding eighteen hundred 

shillings . 

2) In this section the 

expression "child" includes a 

step-child and a child who has 

been legally adopted . 

The income of : 

The Tea Board of Kenya 

The Pyrethrun Board of Kenya 

The Sisal Board of Kenya 

The Kenya Dairy Board 

The Canning Crops Board 

The Central Agricultural Board 

The Pig Industry Board 

The Wheat Board 

The Pineapple Development 

Authority 

The Horticultural Crops 

Development Authority 

The Kenya Tea Development 

Authority 

in his own right in any year of 

income, income exceeding eighteen 

hundred shillings . 

The income of the Settlement 

Fund Trustee 1 s added to 

Paragraph 4 . 

The anendrnent encourages 

people to set up 

the said funds . 



56) First Schedule 

Part I 

Paragraph 35 

Revised Edition 

1977 
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Head A 
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The National Irrigation Board 

The Mombasa Pipeline Board. 

See amendment No . 47 

l .Married Relief 

The amount of the married 

relief shall be seven 

hundred and twenty shillings . 

2 . Single relief 

The amount of single relief 

shall be three hundred and 

six~ shillings . 

3 .Child relief 

The amount of the child relief 

shall be one hundred and 

eighty shillings . 

Paragraph 35 is delet.ed and the Reference to he 

following new aragraph "Director Gen ral I..Did r 

subst · tuted : the East African Pos 

Interest on a savings account held and Telecommunica ion 

with the Kenya Post Office Savings 

Bank . 

1 . Family Relief 

The amount of the family relief 

shall be one thousand six 

hundred and eighty shillings . 

2 . Single relief: 

The amoun of the single lief 

shall be six hundred shillings . 

3 . Special single relief : 

The amount of the special single 

relief shall be seven hundred 

and enty shillings . 

Ac " is elimina ·ed fl ml 

the paragraph because 

he Act no longer ap 

li f Increase in h 

rates duces t 

burdens of vario ~ 

categorles of pe pl 

ax 



58) Third Schedule 

Head B 

Paragraph 1 

4 . Insurance Relief: 4 . Insurance Relief: 

The anount of' the insurance relief' The amoun of' he insurance 

shall be at the rate of two shillings relief shall be at the rate 

for every twenty shillings of' the 

arount of the premiums paid 

subject to a maximum amount of 

p mium of three thousand six 

hundred shillings . 

The individual tax rates shall be : 

Rate in 
each 
twenty 
shillings 

On the first £1,200 2 .00 

o~ the n xt £600 3 .00 

On the next £600 4 .00 

On he next £600 5 .00 

On the next £600 6 .00 

On the next £600 7.00 

On the next £600 8.00 

On the next £600 9 .00 

of two shillings for every 

twenty of ·he arount of the 

p miums paid su jec to a 

maximum amount of p mi urn of 

four thousand eigh hundred 

shilli s . 

The individual ra es of ax shall be : 

Rate in 
each 

enty 
shillings 

On he firs £1200 2 .00 

On the nex £1,200 3 .00 

On the next £1,200 5 .00 

On he nex 1 200 7 .00 

On the next £.1,200 9.00 

en the next 1 200 10 .00 

On the nex £2,400 12 .00 

Th indivi ual r s 

of ax a ch d. 

This du 

ayer . 
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On the next £600 10 .00 

On the next £600 11 .00 

On the next £600 12 .00 

On the next £.1800 13 .00 

On all total income 

over £.9000 14 . 00 

Proviso to the definition of 

"resident" : 

On all total income 

over £9 600 13 .00 

The definitions of he following 

phrases are deleted · inter-state 

Provided that where , in rela- rate I interstate tax private 

tion to any year of income , 

a person is resident in 

more than one of the Partner 

company 1 Partner State I ax 

clearance certificates . The 

Proviso to the definition of the 

States he shall be deemed to word resident is also deleted . 

be sident only in the The following definition i~ 

Partner State in which he has inserted in subsec ion 1 in its 

been resident for the longest proper alphabe tj cal order . 

period during such year of "Kenya includes the Continental 

income . Shelf and any installa ion hereon 

as defined in t he Continen al 

Shelf Act ." 

The definitions and ·he P1 viso 

are deleted from th Income 

Tax Act because th defini tlon 

of income is now s ri c ed 

to the income arising f K nya 

and not partner sta · s. Th 

definition of Kenya now nclu 

the continental sh li', as o 

cover off sho Kenya . 
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Subsection ( 2) 

Paragraph (b) 
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Subject to , and in accordance 

with, this Act , a tax to be known 

as Income tax shall be charged for 

each year of Income . 

(a) In the case of a resident 

person, upon all the income of such 

person which accrued in or was 

derived from Partner States and 

(b) in the case of any other 

Subsection (1) is deleted and 

the f'ollowing subsection 

substi+-uted 

(1) Subject to , and in accordance 

with, this Act, tax to be known 

as Income tax shall be charged 

f'or each year of' i ncomc upon all 

the income of' any person, whether 

resident or non-residPnt, which 

person , upon all the income of such accruecl in or wa.s dc>ri ved :from 

person which accrued in or was Kenya. 

derived from Kenya. 

For Lhe purposes of subparagraph 

(a) (ii) of subsection (2) of 

section 3 of this Act "gains or 

profits" includes : 

(b) Save as otherwise expressly 

provided in this section , the value 

of any benefit, advantage , or 

In paragraph (b) the '-'lOrds "one 

thousand shillings" are deleted 

and the \vords ''lv.oo thousand 

four hundred shill i ngs" 

substituted . 

Definition of income is 

now restricted to the 

income arising from Kenya 

and not from the Partner 

States because the East 

African Conrnuni ty is no longer 

in existence. 

This anendment lessens the 

tax burdens of the tax payer 
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facility of whatsoever nature 

of aggregate value Whereof is 

not less than one thousand 

shillings granted in respect of 

employment or services rendered . 

No paragraph b A paragraph is inserted 

immediately after paragraph (a) 

of ~ubsection 3. 

3) In paragraph (e) of subsection 

(2) of this section, the value of 

premises , excluding the value 

of any furniture or other contents 

so provided, shall be deemed to be 

b) In the case of an agricultural 

employee required by the terms of 

employment to reside on a 

plantation or farm, an anount equal 

to ten per cent of the gains or 

profits from his employment, 

excluding the value of such premises , 

and for the purposes of this 

By reducing the 

housing charge to 10% 

the amendment encourag s 

more people to work on 

farm thus boosting 

agriculture . 

1.0 
1\.) 



62 ) Section 7 

Income Tax Act 

a) A dividend paid by a company 

resident in the Partr.er States shall 

Revised Edition be deemed to be derived :from the 

1977 Partner State in which such company 

was sident at the date on which such 

dividend was payable . 

f) A dividend paid or credited in 

any year of income on shares held 

by a resident person in any buidling 

society carrying on business in the 

Partner States shall be deemed to 

be derived from the Partner State 

in which payment :for such shares 

was made to or to account of such 

building society. 

paragraph, "plantation does not 

include a :forest or timber 

plantation . 

Paragraph b is renumbered as 

paragraph (c) . 

Paragraphs (a) and (f) deleted . Same as Amendment 

No . 59B . lO w 
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Subsection ( 2) 
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64) Section 15 
Subsection (3) 

Paragraph (e) 
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2) The Minister may , bY notice in 

the Gazette, provide that the 
interest payable on any loan charged on 

the Consolidated Fund or on the funds 
of the community , or on the venues 

of any local authority, shall , in so 

far as such interest is income accrued 

in or was derived from Kenya, be exempt 
from tax, either generally or only in 

spect of interest payable to persons 

who are not resident. 

The words "or on the funds of 

th . ,, 31 d 1 • d e comrnuru. ty " 1 

- 1 m subs ion 2 . 

In ascertaining the total income of any Paragraph e is deleted. 
person for any year of income the 
following amounts shall be deducted 

(e) The amount of any loss arrived 

at in computing for such year of 

income gains or profits chargeable to 
tax under paragraph (a) o:f 

subsection (2) o:f section 3 o~ this 

Act . 

The 001endmen omi s 

irrelevant provisions 

thus reducing the volume 

of he Act . 

Sa-ne as Amencinent 

o . 598 
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Provided that the amount of any 

such loss incurred in another Partner 

SLate in any year of income shall 

be deducted only from gains or 

profits £rom that Partner State 

i.n so far as it has not al ady 

been deducted i.n the subsequent 

year of income . 

Suus-ctions 7 and 8 are added to 

section 15 . 

7) Not.wi thstanding anything contained 

in this Act : 

a) he gains or profits of any 

person derived f m any one of the 

four sources of income 

respectively specified in paragraph 

(e) of this subsection shall be 

computed separately from the gains 

or profits of that person derived 

from any other of the specified 

sources and separately from any 

The anendment 

minimises ax 

avoidance . 



other income of that person. 

b) the compu a ion of gains or 

profits of any person in any year of 

income derived from a specified 

source results in a loss, that loss 

may only be deducted from gains or 

profits of that person derived from 

th same spe if'i P source in he 

following year and, in so far as the 

loss has not already been so deducted, 

in subsequent years of income . 

c} The subparagraphs of paragraph ( e} 

of this subsection shall be construed 

so as to be mutually exclusive 

d) gains chargeable o ax under ara­

graph (f) of subsection 2 of section 

3 of this Ac and losses referred to 

in paragr h (f) of subsection (3) 

of this sec on shall not be deemed 

income or losses derived or resulting 

from specified sources for the purposes 

of this subsection . 

m 



e) the specified sources of income are :­

( i) rights granted to other persons for 

the use or occupation of any immovable 

property. 

(ii) Employment (including former 

employment) of personal services for 

wages , salary commdssiones or similar 

rewards (not under an independent contract 

or service) , and any self-employed 

professional vocation . 

(iii ) agricultural , pastoral , horticultural , 

forestry or similar activities , not falling 

within subparagraphs ( i) and ( ii ) of this 

paragraph . 

(iv) any other sources of income chargeable 

to tax under paragraph (a) of this Act , 

not falling within subparagraph ( i ) , ( ii ) , 

or (iii ) of this paragraph . 



66) Section 66 Save as otherwise expressly 

Subsection 2 provided, for the purposes of 

Paragraph c ascertaining the total income 

Income Tax Act of any person :for any year o:f 

Revised Edition income, no deduction shall be 

1977 allowed in respect o:f c) any 

income tax or tax o:f a similar 

nature paid on income . 

Provided that, save in the case 

o:f interstate tax and :foreign 

tax in respect of which a claim 

is made under section 40 or 41 

o:f this Act , a deduction shall 

be allowed in respect o:f any 

8) In the case o:f an individual whose 

income includes income chargeable to 

tax under paragraph (:f) o:f subsection 

(2) o:f section 3 o:f this Act only 

:fifty per cent o:f the said chargeable 

income shall be included in the ascertain­

ment o:f his total income . 

The words "inter-state tax and" and the 

expression "40 or" are dele ted . 

The definition of income 

is stric ed o income 

arising f'rom K nya and 

not from the Partner 

States because p v·s·ons 

with respect to the 

latter do not ap ly . 
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any such income tax or tax of a 

similar nature paid on income Which 

is charged to such tax in a country 

outside Kenya to the extent to which 

such tax is payable in respect of and 

is paid out of income deemed to have 

accrued in or to have been derived 

from Kenya. 

For purposes of ascertaining the gains 

or profits of any business carried on in 

Kenya no deduction shall be allowed in 

respect of any expenditure incurred 

outside the Partner States by a non­

resident person other than expenditure 

in respect of which the Commdssioner 

determines that adequate consideration 

has been given ; and , in particular, no 

deduction shall be allowed in respect . 
of expenditure 

'!he words "the Partner 

States" are deleted and the 

word "Kenya" substituted . 

Same as No . 66 



a) on remuneration for services rendered 

by the non-resident directors (other than 

whole-time service directors) of a non­

resident company the directors whereof have 

a controlling interest therein, in excess 

of five per cent of the total income of 

such company, calculated before the 

deduction of such expenditure, or of twenty­

five thousand shillings, whichever is the 

greater, so, however, that in no case shall 

a deduction in excess of one hundred and 

fifty thousand shillings be allowed 

b) on executive and general administrative 

expenses except to the extent that the 

~ssioner mqy determine such 

expenditure to be just and reasonable . 

1-' 

8 



68) Section 24 ( 1) Where the Conmissioner is of the The word "private" is deleted Shortfall now applies to 

Subsections (1) (3) opinion that a private company has not from subsection (1) and (4) both private and public 

and (4) distributed to its shareholders subsection (3) is deleted. companie~ . Tax 

Income Tax Act dividends within a reasonable period, avoidance is thus minimdz~d . 

Revised Edition not exceeding twelve months , after the 

1977 end of its accounting period such part 

of its income for that period as could 

be so distributed without prejudice to the I 

requirements of the company ' s business , he ~ 

may direct that such part of the income 
0 
~ 

of the company shall be treated for the I 

purposes of this Act as hav~ng been 

distributed as a dividend to the share-

holders in accordance with their 

respective interests and shall be deemed to 

have been paid on the date twelve months 

after the end of such accounting period 



(3) This section shall not apply to a 

private company which is not controlled 

by a public company or to any corrpany 

controlled directly or indirectly by the 

company . 

( 4) A private company may at any time be :fore 

making a distribution o:f a dividend to its 

shareholders inquire :from the Corrrnissioner 

whether such distribution would be 

regarded by him as su:f:ficient :for the purposes 

o:f subsection ( 1) o:f this section, and the 

Comrrdssioner, a:fter calling on the company 

:for such information as he may reasonably 

require, shall advise the company whether 

or not he proposes to take action under 

this section . 
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(2) Tax upon the income of a non- resident 

person not having a permanent establishment 
in Kenya, other than a person resident or 

having a permanent establishment in 

another Partner State , which consists of: 

( i) any management or professional fee 

( ii) any royalty 

(iii) any rent, premium or like consideration 

for the use or occupation of property 

(iv) any dividend 

(v) any interest 

(vi) any pension or retirement annuity 

(vii) any payment in respect of any 

appearance at , or performance in, 

any place (whether public or private) 

for the purpose of entertaining, 

instructing, taking part in any 

sporting event or otherwise diverting 

an audience or 

The corrrnas are del ted from 

subsection 2 and the words 
"other than a person resident 

or having a permanent establish­

ment in another Partner State 

am< a~lso· deleted . 

Sane as No. 66 

....... 
0 
w 



70) Section 34 

Subsection (3) 

(viii) any payment in respect of any activity by 
way of supporting assisting or arranging any 

appearance or perfonnance refer d to in 

paragraph (vii ) of this subsection, shall be 

charged at the appropriate non- resident rate 

in force at he date of payment o~ such income 

and shall not be charged to tax under 
subsection (1) of this section . 

Tax upon the income of a non- resident person 

or having a pennanent establishment in 

Income Tax Act another Partner State which consists o~ : 

Revised Ecli tion ( i) any management or professional fee 

1977 (ii) any royalty 

(iii) any rent , premium or like consideration 

for the use or occupation of property 

(iv) any dividend 

(v) any interest 

(vi ) any pension or retirement annuity 

(vii) any payment in respect of any 

appearance at , or perfonnance in , 

any place (whether public or private) 

Subsection (3) is deleted . Same as no . 66 
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for the purpose of entertaining, 

instructing, taking part in any 

sporting event or otherwise diverting an 

audience or 

(viii) any parrent in respect of any activity by way 

of supporting, assisting or arranging any 

appearance or perfonnance referred to in 

paragraph (vii) of this section 

Shall be charged at the appropriate inter-State 

rate in force at the date of payment of such 

income and shall not be charged to tax under 

subsection (i) of this section . 

Where the Corrmissioner is satisfied in Section 34A is repealed . 

relation to any taxpayer who is an individual and 

whose total income includes income chargeable o tax 

under paragraph (f) of subsection (2) of section 3 

and the tax payable in respect of that portion of 

the to tal income would exceed an amount equal to 

thirty-five percent of that incorre, he shall 

allow a deduction from the tax payable of the 

amount of that excess . 

Corrputation of' cap· al 

gains ·ax is m 

easier. 



72)Section 35 Every person shall , upon payment of any amount to 

Subsection ( l) any non-resident person not having a permanent 

Revised Edition establishment in Kenya, other than a person 

1977 resident or having a permanent establishment in 

another Partner STate, in respect of:-

( a) any management or professional f'ee 

(b) any royalty 

(c) any rent, premium or like consideration for 

the use or occupation of' property 

(d) any dividend 

(e) any interest 

(f') any pension or retirement annuity 

(g) any appearance at , or perf'onnance in, any place 

(whether public or private) f'or the purpose of' 

entertaining, instructing, taking part in any 

sporting event or otherwise diverting an 

audience, or 

The words and coornas 

"other than a person 

resident or having a 

permanent establishment 

in another partner state" 

are deleted . 

&iii'Tle a.c:; No . 66 
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74) Section 35 

Subsection 3A 
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(h) any activity by way of supporting or assisting 

arranging any appearance or perfonnance refer d 

to in paragraph (g) of this subsection 

which is chargeable to tax, deduct therefrom tax a 

the ro riate non-resident rate . 

Every person shall upon payment of' any arroun o 

any non- sident person resident or having a 

pennanent establishment in another Partner S ate 

in respect of :-

(a) to (h) same as in No . 72 
which is chargeable to tax, deduct therefrom tax 

at the appropriate inter-state rate . 

Every person shall upon payment to any person who is 

u s ction (2) is deleted In er-S a ra s 

are abolish d . 

n subsection (3A) the This section now 

an individual whether or not resident in Kenya in ·lOrds "person who is an applies o also n-

respect of the gross arrount or aggregate consideration individual whether or not sid n y of 

of' any transaction the income or proceeds from which 

is subject to ta« pursuant to paragraph (f) of 

subsection ( 2) of section 3 deduct theref'ran tax at 

the appropriate rate of' withholding tax :-

residen in Kenya" are persons . 

del t d and the following 

rds substituted 

"individual or any non­

resident body of 

persons . " 
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Provided that this subsection shall not apply 

to the transfer of invest.l'rent shares as 

defined in Part II ot: the Eighth Schedule 

in which event tax shall be deducted in 

accordance with that Part . 

(1) If any resident person chargeable to tax 

in Kenya for any year of income or income 

accrued in or derived from another Partner 

State proves to the sati. ;faction of the 

Comnissioner that he has paid inter-state 

tax in such Partner State for such year o:f income 

in respect of the same income , he shall be 

entitled to relief by way of credit from the 

tax so charged in Kenya on such income . 

(2) 'The tax chargeable on income of any person 

in respect of wl'"lich credit is to be allowed 

under this section shall be taken to be the 

arount by which the tax chargeable (before 

allowance of credit under this section) 

in respect of his total incorre is increased 

by the inclusion of such income in his 

total income :-

Section 40 is repealed . Definition o:f incoroo 

is to be restricted 

to the inco.-oo arising 

:from Kenya and not 1'ran 

the Partner States . 



76) Section 89 

Subsection (1) 
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.i . 

Provided that where inter-state tax is 

PC\Yable at different rates on different 
parts of such person ' s income , the tax 

chargeable on such income shall be apportioned 

to each such part in such amounts as the 

Commissioner may detennine to be just and 

reasonable . 

( 3) Credit under this section shall not 

exceed the lesser of the tax computed in 

accordance with subsection ( 2) of this 
section or the amount of inter- state tax 

chargeable on the income in respect of 

....W.ch the credit is to be allowed or 

upon each part of such income . 

No paragraph (e) A new paragraph is added 

to subsection (1) Any 

person aggrieved by (e) a 

determination by the 

Commissioner under paragraph 

12 of the eight ' schedule may 

appeal therefrom to a local 

cOITTTli ttee . 

Determina ion of he 

port· on of adjus ed cos 

or transfer value by h 

Commissioner attribu able 

to each p perty wh rna 
than one property is 

acquired by one bargain 

is added to the conditions 

w ich 1 ad to appeal ng o 
the local commi tee 

- -



77) Section 94(2) 
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78) Section 99 

INcome Tax Act 

Chapter 470 

Revised Edition 

1977 

Where any amount of' tax remains unpaid 

after the expiration of' five months 

af'ter the due date, interest of' five 

per cent shall inmediately become 

due and payable upon the expiration of' 

each succeeding period of' five months 

on any anount of' tax still remaining 

unpaid at each such expiration . 

The words "five per cent" are 

deleted and the following 

words substituted "ten per cent" . 

Section 99 is repealed and th 

following section substituted 

99(1) For the purpose of 

safeguarding ollection of' tax, 

any person who applies for 

emigra ion t a ment; under the 

Exchange Con rol Act shall submit 

at the same time a valid exchange 

control income ax certificate , and 

the Commissioner upon quest to 

hi~ by such person shall , if' he is 

satisfi d tha· no tax is due and 

By inc asing h 

penalty to 

paye s 

pay heir 

t 

0 

ly . 

Tax clearanc cer if" ca s 

are abolish d 

emnigrating 

qui d o show 

sill 

f 

hat they have cle d 

their tax bills. 

..... ..... 
0 
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See Income Tax Act Revised Edition 

1977 Section 108 

80) First Schedule The income of:-

Paragraph 4 The Tea Board of Kenya 

Income Tax Act 

Revised Edition 

1977 

The Pyrethrun Board of Kenya 

The Sisal Board of Kenya 

The Kenya Dairy Board 

The Caning Crops Board 

The Central Agricultural Board 

The Pig Industry Board 

'Ihe Wheat Board 

payable or likely o become due and 

payable by such person issue him with 

such certificate 

(2) A certificate issued under sub­

section (1) of this section shall 

become invalied 45 days after 

the date of issue . 

Section 108 is repealed . 

The words "The Wheat Board are 

deleted and at the end of the 

paragraph the following words are 

inserted "The Kenya Post Office 

Savings Bank.'' 

Penalties dta to he 

in:f'ringemen t of 

provisions relating to 

issue of ickets 
abolished 

The income of the Kenya 

Post Office Savings 

Bank is exempt Tax 



81) First Schedule 

Paragraphs 19, 20, 

21, 24 

Income Tax Act 

Revised Edition 

1977 

The Pineapple Development Authority 

The llorticul tural Crops Development 

Authority 

The Kenya Tea Development Authority 

The National Irrigation Board 

The Mombasa Pipeline Board 

Income accrued in, derived from or 

received in Kenya which is exemp 

f'rom tax:-

19) The attendance allowances paid to 

the members and the Chai an of the East 

African Legislative Assembly and the 

allowances paid to the Ministerial 

members of' he East African I .egislati ve 

Assembly . 

20) The entertairment and housing 

allowances paid to the East Af'rican 

Ministers and Deputy East African 

Ministers . 

Paragraphs 19, 20, 21 and 24 

deleted 

P visions la 

the East Af'ri.can 

Corrmuni y a 

from th Inc 

d 

Ac 



82)First Schedule 

,Paragraph 36(f) 

Income Tax Act 

Revised Edition 

1977 

21) kny fixed allowance paid to the 

Chainnan of the East African Legislative 

Assembly or to the Secretary General 

of the Community in spect of 

entertairvnent . 

24) The income of any post office savings 

bank managed and controlled by the Eas 

African Posts and Telecommunications 

Cor ration . 

Such part of the income of an individual, 

chargeable to tax under paragraph (f) of 

subsection (2) of section 3 as consis s of 

gain derived from the transfer of (f) 

P perty which is transferred or sold for 

the purpose of administering the estate of a 

deceased person where such transfer ot sale 

is completed within two years of the death 

of the deceased or within such extended 

time as the Conmissioner may allow in 

writing . 

Th following rds are 

inserted after the word 

perty "including 

inves men sha s . " 

Incorre derived f' 

transfer of inves 

shares for pu of 

administering s a 

of a d ceased person 1 

cxemp ax . 



83) Third Schedule The interstate tax rates shall be:- Paragraph 4 of Head B 

Head B (a) in respect of any management or professional is deleted 

Paragraph 4 fee, twenty per cent of the gross amount payable 

Income Tax Act (b) in respect of any royalty, twenty per cent 

Revised Edition of the gross amount payable 

1977 (c) in respect of any rent, premium or like 

consideration for the use of or occupation o£ 

property, thirty per cent of the gross amount 

payable. 

(d) in respect of any dividend, fifteen per cent 

of the amount payable 

(e) in respect of any interest, twelve and one­

half per cent of the gross amount payable 

(f) in respect of any pension or retirement 

annuity, five per cent of the gross amount 

payable 

(g) in respect of any appearance at, or perfor­

mance in , any place (whether public or private) 

for the purpose of enter.taining, instructing, 

taking part in any sporting event or otherwise 

diverting an audience, twenty per cent of the 

gross anount payable 

The inter-state rates 

are abolished. 

.. 



(h) in respect of any activity by way of 

supporting, assisting or arranging any 

appearance or performance mentioned in 

subparagraph (g) of this paragraph, 

twenty per cent of' the gross arrount 

payable . 

84) Seventh Schedule Special Provisions as to community employe s 

I ncome Tax Act 

Revised Edition 

1977 

1. In this Schedule 

"Corrmunity employee" means an individual who 

is employed or renders services to the 

community , one of' its institutions or 

corporations , or a wholly owned s sidiary 

of such a corporation . 

2 . A coornuni ty employee who is a Kenya 

citizen shall be deemed to be resident . 

3 . A corrmunity employee who is a citizen 

of' Tanzania or Uganda and who is in the service 

of the coornunity in Kenya in any year of' income 

shall be deemed to be resident for the purposes 

of' Part V of' this Act but not for any other 

purposes of' this Act . 

I 

Sev n h Schedul is 

deleted . 

S ci.al visions wi h 

gard to corrmuni y 

employees a del ed 

from th Income Tax Ac . 



85) Eight Schedule Any person aggrieved by an apportionment Paragraph 12(a) 
Subparagraph 2 
Income Tax Act 
Revised Edition 
1977 

86) Section 5 

Subsection 3 
Paragraph b 

Income Tax Act 
Cap 470 

Revised Edition 
1977 

of any amount or sun by the Corrmissioner 
under subparagraph ( 1) of this Paragraph 
may appeal therefrom to a local 
coorni ttee . 

In paragraph (e) of subsection (2) of 
this section, the value of premises , 
excluding the value of furniture or 
other contents so provided, shall be 
deemed to be 

(b) in the case of any other employee 
an aoount equal to fifteen per cent 
of the gains or profits :from his 
employment , excluding the value of such 
premises, subject to a limit of the rent 
paid by the employer if this is paid 
under an agreement made at anns length 
with a third party 

Subparagrah ( 2) of paragraph Appeal to the Local 
12 is deleted . 

The following words are 
added at the end of para­
graph (b) "and agricul­
tural employee" includes 
a whole-time service 
director but does not 
include any other director" 

Commdttee is withdrawn 
in the said 
circunstances . 

For a whole time service 
director 15% of gains or 
profits from employment is 
considered the value of the 
premises provided by the 
employer. 



86) Section 35 

Slbsection 3A 

Income Tax Act 

Revised Edition 

1977 

Every person shall upon payment 

to any person who is an individual, 

whether or not resident in Kenya, in 

respect of the gross amount or 

aggregate consideration of any tran­

saction the income or proceeds from 

which is subject to tax pursuant to 

paragraph (f) of subsection (2) of 

section 3, deduct therefrom tax at the 

appropriate rate of withholding tax . 

Provided that this subsection shall 

not apply to the transfer of invest­

ment shares as defined in Part II of 

the Eight Schedule in which event 

tax shall be deducted in accordance 

with that part . 

Subsection 3A is deleted and the 

following new subsection substituted 

Every person shall upon payment (a) 

to any individual or any non-resident 

body of persons in respect of gross 

amount or aggregate consideration of 

The section is 0 

apply to bo h indivi ­

duals and body of 

persons and wi h­

holding tax is to be 

deducted in s ct of 

any transaction the income or proceeds investment share . . 

fi'OOl which is subject to tax pursuant 

to paragraph (f) of subsection ( 2) of 

section 3 or 

(b) to any resielent body of persons in 

respect of he gross amount or 

aggregate consideration of any land 

transaction the income or proceeds from 

which is subject to tax pursuant to 

paragraph (f) of subsection 2 of section 

3 deduct tax therefrom at the 

appropriate rate . 



87) Sec t,i on 511 

Subsec ion (1) 
Paragraph (b) 

Income Tax Ac: t 
Revised Edition 

1977 

88) Sec ion 72 

Suhsec ion 1 

Paragr-aph (b) 

vided ·h t in h~" ac;e of a c 1111 any 

o her than a pri vn e 1pany. or a 

vholly owned subsid'ary of such a 

om any r rt <l o i n 

11aragraph s Ce1 t j n ca . ) 

furn'shed unless the Commission~r in 

·ar of' in .... 

provisional 

fan 

urn of inc me 01 o 

Revised Edi ion give a notic o he C.: rrm· si n r . 

1 77 a;-, qu c1 

hall for 

\l 

l~ makos 

for 

ion 53 of 

r 1 r of' 

u h f '1 

, t.nd r . nl . ec t ·on ( 3) 

an ass ssmcnL lll1dcr •· 73 f 

Ac , whichever · s h at·l · 1~. .x 

hm~gr.cl wi h adcli .innal :::~;.: Pq IF J 

Th p Vi!" iS d leted 

" t • p r cen , " a 
h following words 

s bs i ut d 

Both riva e and pu l'c 

companies have to 

fUrnish the cer tifica e 

ferred ·o in pa.ragr h 

(a) of 54(1) 

cen thu cncouragin 

tax pay rs o fumi h 

visionnl m . 

r-



89) Section 92 

Subsection (2) 

t\I.Q percen of the normal tax in 
su h provisional assessment or 
assessment as the case may be 

The ax charged in an assessment other 

than a provisional assessment shall be 
Paragraph (a) du and payable 
[ncomc Tax Act; i) in he c.:ase o f an individual where 
Revi.sed Edi ion the date of service of an assessment made 

1977 under paragraph (a) of subsec ion 2 of 

section 73 of this Act is before 

3ls Nay in the year following he year 

of income 1n respect of hich the tax 
is charged as o one half of he 

tax on or beforE" 30 h Jtml? and as t:o 

·he other hal f on or D f 

30th September in such following year . 
ii) In all o·her cases within thir y 

days f rom the date of h · _rvic.:e 
of the notic· of su·h s ess nt : 

In paragraph (a) (i) o f sub-

S°C ion 2 rds "3ls May" 

t d ar " ' 1 Augus " 
t...t d . An 1 he 'v.Ords "as 
half of the ax on or 

for 0 ·h June and as o the 

o·h .r half" a.r 1 leted . 

are 
The da e of s 1-v1c 

x ended 3ls 
and r 

tha h 

paid on or 

dropped . Th 

is now o 

fo 



90) Section 94 
Subsection 1 
Income Tax Act 
Revised Edition 
1977 

91) Section 9L1 

Subsection (2) 

Provided that where a re urn of 
income has been furnished in 

accordance with section 52 of this Act, 

one half of such tax shall be due and 

payable within thirty days of the 

date of service of notice of such 

assessment and the other half on or 
before the date of expiry of a 

period of four months from 

that date . 

Where any amount of ax remains unpaid 

after the due date interest of five 

percent shall imnediately become 

due and payable thereon . 

Where any amoun L of tax remains 

unpaid after the expiration of five 

Revised Edition months after the due date interest of 

1977 five per cent shall immediately 
become due and payable thereon, and 

similar interests shall so become 

In subsection J he v.ords 11 five 

rc.:ent" are d 1 - d and the 

following \I.Ord "f1fteen per cent" 

substituted. 

In teres 

is inc as 
15 per cen 

Th 

is to be charged on 

X 

which rem ins unp "d r r 

the expire ion of v 
months is drop d. 



92) Section 2•· 

Income Tax Act 

Revised Edition 

1979 

93) Section 34 

Subsection 1 

Paragraph (a) 

due and payable upon the expiration 

of each succeeding perio·d of f ive 

months on any amount of tax still 

remaining unpaid at each such expiration . 

Subject to this section 

(a) tax upon the total income of an 

individual shall be charged for any 

year of income at the individual rates 

for such year of income . 

The definitions of "Contract 

of Service" and "wife's employ­

ment income" are inserted in 

section 2 in the appropriate 

alphabetical sequence . 

Def initions relevant to 

the separate assessmen· 

of · w employment income 

are included in the INcome 

Tax Act . 

Paragraph (a) of subsection (1) Provisions relevant to the 

is deleted and the following new ~eparate assessment of wives 

paragraphs inserted : !employment income are 

(a) tax upon the total income of an included in the Income Tax 

individual, other than such part Act. 

of the total income comprising 

wife ' s employment income shall 

be charged for any year of 

income at the individual rates 

for such year of income . 



94) Third Schedule 

Revised Edition 

1979 

(b) nax upon h part 0f total 

income which ·onsist: . f wi f e ' ernplov-

men income shall harged for any 

year of in ome at h wi f e ' s 

employmen income rates for such year 

of income . 

Paragraph b is renumbered as (c) 

A new paragraph is added af ter 

paragraph (1) 

(lA) ThQ wi fP'S employment income 

ra es of tax shall t~ 
Rate in 
each l ty 
shillings 

On th~ first 1.2 '1 .00 

I on the nex .200 3 .00 

~~ 
the next ,200 5.00 

h next 1 , 200 7 .00 

On h_ n_.· £1,200 9 .00 

On the next 1. . 200 10.00 

On the n·xt , 400 12 .00 

On , 11 wif ' r; •mpl oym nt 
in · n10 vc ]~ f (') ' m 1 .no 

Thera h 

wife's mp1o n 
is obe axd .... 

1\) 

provid d for in nome 

Tax A 



95) Third Schedule The non-resident tax rates shall be: 

Head 8 

Paragraph 3 
Income Tax Act 

Revised Edition 

1979 

(a) in respect of any management or 
professional fees twenty per cent of the 
gross asrount payable 
(b) in respect of any royalty thirty 

per cent of the gross arrount payable 
(c) in respect of any rent, premium 
or like consideration for the use of 
or occupation of property, thirty 
per cent of the gross arrount payable 
(d) in respect of any dividend fifteen 

per cent of the arrount payable 

ln subparagraphs (a), (b), (g) 
and (h) the word "twenty" is 
deleted and the v.ord "thirty" 
substituted . 

In subparagraph (c) the v.ord 

thirty is deleted and "forty" 
substituted . ~~ ubparagraph 
(d) the 1..0rd "fifteen" is 
deleted and the word twenty 

!substitut...,d. 

lin subparagraph (e) the v.ords 

"t~lve and one-half" are deleted 
I 

(e) in respect of any interest twelve 
one-half per cent of the gross amount 
payable 

and! and the ~ord cwenty substituted . 

(g) in respect of any appearance at , or 

perfonnance in, any place (whether 
public or private) for the purpose of 
entertaining, instructing, taking part 
in any sporting event or otherwise 

diverting an audience, twenty per cent of 

I 

The non-resident tax 
rates in respect of 
various types of 

income are increased. 



96) Section 15 

the gross amount payable . 

(h) in respec of any activity by 

way of sup rting assisting or 

arranging any appearance or ~rfor­

mance mentioned in subparagraph (g) 

v.enty per cent of the gross 

arroun 
In the case of an individual whose 

Subsection 8 income includes income chargeable to 

of Tncome Tax Act tax under paragraph (f) of sub-

Cap 470 sec ion (2) of 5ection 3 only fif ty 

Revised Edition per cen of the said chargeable 

1979 income shall be included in the 

ascertainment of his total 

income . 

I 

Subsec ion (8) is d 1 ted and th 

followitg new subsec ion substi uted . 

(8) In he cas of a person in d 

income includes in chargeable af ter dedu ing any 

to ax under Paragraph ( ) of loss compu d 

subsection (2) of section 3 only f i f ty under h 1gh h 

per cent of t ne c schedul . 

after d due ion of any arrount deductable 

under para aph { ) of subsec ion ( 3) 

of his sec ion sh 1 included in 
t nmen f his o al in ome . 



I 

97) Section 34 
Income Tax Act 

Revised Edition 

1979 

New subsec ions are added to section 34. 

lA) Where the total income ferred o 

in paragraph (a) of subsect~on (l) 

includes net capital gain, and the 

individual rates of tax payabl on a part 

of that income exceed thirty-five per 

cent (which part in this subsec·ion is 

called "the relevant part 11
) : 

(a) the tax payable on such por ion of the 

relevant part as ne capital gain shall, 

notwithstanding any oth r provision of 

this Act , be a the rate of hirty-five 

per cent 
(b) the ax payable on lance of the 

relevan part shall be compu d by reference 

to such of t:he individual ra·es of tax 

above thir·y-five per cen as would apply 

if the income fer d o in paragraph (a) 

of this subsection h- t n th top slice 

of income . 

This amendmen 

establishes t ma~m 

effec iv rat s o 

payable. 

.... 
1\) 
VI 



98) First Schedule 

Part 1 

Income Tax Ac · 

Revised Edition 

1979 

I No paragraph 38 

18) In subsection (lA) "net capital gain" 

means income chargeable to tax under 

paragraph (f) of subsec ion (2) o f 

section 3 reduced in accordance with 

subsection (8) of section 15 . "op slice 

of income" means hat part of the income 

which attracts the highest rates of tax . 

New paragraph is added to Par 7 

38) The interes · on a hous1ng bond 

savings accoun held with tho-:. Housing 

Finance ompany of Kenya l.imi ·ed or with 

Savings and Loan Kenya Limited whe the 

aggregate of :funds of any p rson in both 

accounts does not exceed f ive hundred 

thousand shillings . 

99) Second Schedule Where capital expenditure In Part II paragraph 15 the .....ords 

Part II 

Paragraph 15 

Income 'rax Act 

Revised Edition 

1979 

in excess of thirty thousand "thirty thOL1Sand shillings" are deleted 

shillings was incurred on 

or after lst January , 1961 , 
wherever they appear an th~ following 

v.ords substituted ''sE>venty five 

in respect of a road vehicle thousand shillings . " 

The said inte -st is 

exempt from t The 

encouraged o save for 

housing purpo 

Expendi ure on priva 

vehicles on whi h 

tear deduc iors is 

claimed is incr asecl . 



other than a commercial vehicle or 

a vehicle whose purchaser is a 

person whose main business is the 

transport of goods or persons or the 

hire or sale of vehicles , such capital 

expenditure shall be deemed to be thirty 

thousand shillings and Where any such 

road vehicle is sold the sale price shall 

be deemed to be such proportion of the 

proceeds of sale as the Commissioner 

may determine to be just and reasonable, 

having regard to the original 

purchase price and the proportion thereof 

deemed under this paragraph to be 

capital expenditure . 

..... 
1\) 



100) Third Schedule Head A - Resident Personal Reliefs Head A is dele ed and the following 
inser ed Head A 

Income Tax Act 

Revised Edition 
1979 

1 . F'amily Relief 
The arrount of the f amily relief shall 

be one thousand six hundred and 

Head A - Resident Personal Relief 
1. F'amily Relief 
T'he arroun t shall be one thousand eighty shillings . 

2 . Single Relief 

The amount of the single relief 
six hundred shillings 

l
eigh hund d shillings 

shall be 2 .Single relief 

J . Special Single Relief 
The amount of the Special single relief 
shall be seven hundred and t\.Jenty 

1
shillings . 

4 . Insurance Relief 
The arroun of the Insurance relief shall 
be at the rate of two shillings for 
every twenty shillings of the amount of 

the premiums paid subject to a 

maximum amount of premiums of four 

I thousand eight hundred shillings . 

I 

The amount of the single relief shall 
be seven hund d and twenty shillings . 
3 . Special S 't qle Relief 

The amount of Lhe special single 

relief shall ight hundred and 
or y shillin 
. Insurance Relie 

The am::>w1 of t:h Insurance relief 
shall be at the ra e of wo shillings 

f6r·every ·wen y shillings of the 
arrount of th pr miums paid subject 
to a maximum aroun t of premiums of 
seven thousand two hundred shillings . 

onal 
reliefs n as d . 

'T' fo 

1 ssens h tax 

pay rs . 



101) Third Sechdule 

Head 8 

lncome 'l'ax Acl:. 

Revi sed Edition 

1979 

Head B 

l. The Individual rates of 

be 

on the f irst £1 ,200 

On the next £1 , 200 

On the next £1 , 200 

On the next £1 ,200 

On the next £1 ,200 

On the next £1 ,200 

On the next £2 ,400 

On all total income over 
£ 9600 

tax shall 

Rate in 
each 1\..enty 
Shillings 

2 .00 

3.00 

5 . 00 

7 .00 

9 .00 

10.00 

12 .00 

13 . 00 

Paragraphs 1 and 1A are deleted and The Indiv1dual 

the follovri.ng n~"'w paragraphs inserted : rates of tax and 

l. The Individual rates of t<lX shall be : the wife's mp oy-

Rate in ment income r t s 
each 1\..enty 
Shilling of tax are changed . 

on th: first L1 , 500 2 .00 

On the next fl , 500 3 . 00 

On the nexc f.l,500 5 .00 

On the next £1,500 7 .00 1-' 
1\) 
\0 

On the next £1.,500 ' ·ex. 
on the next £1 . 500 LO . JO 
On tile next £3,00 L . vt, 

On the total irteo·ne 
over £12. 000 13. 00 



102) Third Schedule 

Head B 

Paragraph 6 

Incorre Tax Act 

Revised Edition 

1979 

The rate of deduction for any trans­

action chargeable to withholding 

tax under subsection (3A) of section 35 

shall be ten per cent of the gross 

amount or aggregate consideration of 

the transaction . 

103) EighthScSchedule The gain ascertained under paragraph 

Part II 15 is subject to a deduction of 

Paragraph 16 income tax at the rate of thirty-

IncO!Tlf:' Tax Ac I five per cent of such gain . 

Revised Edition 1979 1 

The expression " Pn per cent" is 

dele ed and ~ following v.ords 
substituted "f ve per cent ." 

In p 1 r ph 16 ·he expression 
11 hirty-fL· 'e _r cent" is deleted 

and the following expression 

. subs ituted "fifteen perc nt . " 

The w:i. hholdin x r e 

on ransfer of 
pro rty 1s uc 

·o 5% . This n u1 s 

the public o par LCi­

pa e in transac · ons 

in c 
ains . 

The wi hho1dw 
rat on ransf r 

In ·estm n 
is reduced 1 %. 

s as 102 



104} Section 15(2) 
Income Tax Act 
Cap 470 
Income Tax Act 
Revised Edition 

1979 

No paragraph r Paragraph r is added o section 15 sub­
section 2 . 

15(2) \.Jithou prejudi e o subsection (l} 
in computing for any y ar of income the 
gains or profits chargeable to tax under 
paragraph (a) of subse tion (2) of sec ion 
the following amounts shall be deducted : 
r) an amount equal '"O one-third of the to al 
gains and profits from employment of an indivi­
dual who is no a citi~Pn of Kenya and 
(i) whose employer is c non-resident company 
or partnership radit"lg for p fit . 
(ii) who is in nya sol ly for the performance 
of his duties in la ion to his employer's 
regional of ice. which of ~i e has been approved 
for ·he purposes of his paragtaph by he 
COnrnissioner 
(iii)whoisabsn·f rrKnyafor h_ 
perfonnan e of thos duties or a period or 

periods amounting in h aggregate to one 
hundred and t\tJE!n y days or rrore in that year 

of income and 

One third of th total 
gains and profi s from 

employment of an 
expatriate ·s allo _d 

for tax purpos s h 
said con i ions 
fulfilled . 



105) Section 21 A body of person which carrie on a 

Subsection 1 members , club shall be deemed to be 

Income Tax Act carrying on a business and the gross 
Revised Edition receipts on revenue account 

1979 including entrance fees and subscrip­

tions) shall be deemed to be income 

from a business 

Provided that where not less than 

three-quarters of such gross receipts 
are received from the members of such 

club , such body of persons shall not 

be deemed to be carrying on a business 

( i v) whose gains and profits from that 

employment are not deduc ible in 

ascertaining the total income chargeable 

to tax under his Act of his employer or 

of any Company or partnership which controls, 

or is controlled by, that employer and in this 

subparagraph "control" has the meaning 

assigned to i in paragraph 32 of the second 

schedule . 

In the proviso o subsection (l) he words Types of in o 

and commas " other han gross investmen subject o in o 
receipts," are inserted after the \\Ords are incr as d . 
"gross receipts ." 



106) Section 21 

Subsection 3 
Income Tax Ac 

Revised Edition 

1979 

107) Section 37 

Subsection 2 

Income 'I ax Ac 
~vised Edition 

1979 

and no part of such gross receipts 

shall be income. 

If an employer paying emoluments 

o any employee fails :-

( a) to deduct ax thereon 
(b) to account for tax deducted 

thereon or 

(c) to supply the Commissioner with 

any certification as provided by 

any rules prescribing such 

certificate, 

the CoJ11Tlissioner may impose a penal y 

not exceeding four thousand 

The following ew definition is inserted Definition necessary 

in subsection 3 "gross investm:nt receipts" for the understanding 

means gross receipts in respect of of amendment no. 105 

in erest dividends, royalties, rents, is i eluded in 

o her payments for rights granted for the Income Tax Ac 

use or occupation of property, or gains 
of a kind referred to in paragraph (f) 

of subsection (2) of section 3. 
The "four thousand shillings" are 

deleted and the following v.ords 

inserted "eight thousand shillings . " 

The penalty for fa"ling 

to deduct and oc oun 

for ·ax from employees 

is increased thus 

encouraging those 

cone rned o d d c and 

account for such tax 

promptly . 



shillings and the provisions of this 
Act relating to the collection and 
recovery of such tax shall also 
apply to the collection and recovery 
of such penalty as if it were tax 
due from the tax payer . 

108) Section 3 2) Subject to this Act, income upon which 

Subsection (2) 
Paragraph (d) 
Income 'l'ax Act. 

tax is chargeable under this Act is 
income in respect of :-
d) any amount received by way of alimony 

Revised Edition or allowance : 

1979 ( i) under any judicial order of separation 

or maintenance or under any decree 
of divorce or 
( ii) under any written agreement of sepa­

ration or 

(iii) under any agreement between spouses 

where they are separated in such 
circumstances that the separation is 
likely to be permanent . 

Paragraph d is deleted . 

....... .. 

Alimony is not to be 

taxed in the hands of he 

recipient. This amenc:lrren 
closes he loophole ha 
was in existence. 

.... 



109) Section 12 
Subsection 1 

IncOI'TlC Tax Act 

Revised Edition 

1979 

12(1) Where 

(a) in computing gains or profits a deduc­
tion is allowable in respect of a payment 

made under a contract of hiring of an 
asset of any description and 

(b) before, at or after the time when the 
payment is made the parties to the 
contract enter into an agreement under 
which the ownership of, or any interest in, 

the asset passes to the person who made the 
payment or to an associate of his in return 

for a capital sum which is less than the 

true market value of the asset at that 
date , the person or associate, as the 

case may be , shall be chargeable" to tax 
on the asrount by which the true market 

exceeds that capital sum . 

i 
The v..ords "or the notional writ ten vlhere the true marke 
down value of the asset, which ever value is less than th 
is greater" are inserted in sub- notional written down 

section (1) after the words value the latter is 
"market value" used for purposes of 

section 12(1). 

1-' 
w 
V1 



110) Section 12 

Subsection 3 

Income Tax Act 

Revised Editior 
1979 

The following definition is added in 
subsec ion 3 "notional writ ten down 
value" means the arroun which v.ould 
have been the written down value of the 
asset at the end of the period of 
hire , had the asset been acquired 
at the corrmencement of the contract 
of hire at a cost equal o the total 
of the rented and oth~r payments payable 
under the contract and had a 
deduction been made by reference to 
that cost at the appropriate percentage 
specified in paragraph 7 of the 
second schedule for the wear and tear 
of the asset during ·he period of 
hire . 

Defini io nee s 
for he understand1ng 
of amendmen no . 109 

is included in h 
Income Tax A 



111) Section 15 15(3) Without prejudice to subsection (1) in 

Subsection (3) 

Paragraph (c) 

Income Tax Act 

Revised Edition 

1979 

ascertaining the total income of any person 

for any year of income the following amounts 

shall be deducted:-

c) any amount paid during such year of income 

by such person which is chargeable under 

paragraph (d) of subsection (2) of section 

3, or \I.Ould be so chargeable i f it were 

derived from Kenya . 

Provided that , i f such person was entitled 

during such year of income to any income 

which is not so charged , the deduction under 

this paragraph shall be such proportion of 

such amount as his total income under this 

Act ascertained before any deduction 

allowable under this paragraph bears to 

his income from all sources for such year 

of income . 

Subsection (3) (c) is 

delet(·d . 

Alim:my ceases to be 

deductible for tax 

purposes . 

Same as no . 108 



112) section 15 

Subsection 8 

Income Tax Act 

Revised Edition 
1979 

113) Section 16 

Subsection 2 
Paragraph ( i) 

Income Tax Act 

Revised Edition 

1979 

In the case of an individual whose 
income includes income chargeable 
to tax under paragraph (f) of 
subsection 2 of section 3 only 
fifty per cent of the said chargeable 

income shall be included in the 
ascertainment of his total income . 

Notwithstanding any other provision of 

this Act no deduction shall be 

allowed in respect of : 

( i) any expenditure payable by any 

person on or after 18th June, 1976 

under any contract of hiring of any 

road vehicle other than a commercial 
vehicle or a vehicle which is to be used 
by that person for the transport of 

persons for hire or the transport of 
goods . 

In subsection 8 the words The rate of capital 
"fifty per cent" are deleted and gains tax is due d 

the \o.K)rdS "twenty-five per cent" by half . 
inserted . Same as no. 102 . 

The words "or a vehicle which is 

to be used by tha person for the loophole where some 
transport of persons for hire or people have 

the transpor of goods" are private cars 

deleted . vehicles so as o h 
lease-hire paymen s 

deducted for income ax 
pur ses . 



114) Second Schedule 8(1) The written down value of each class 

Part II 
Paragraph 8 

Income Tax Act 

Revised Edition 

1979 

of machinery referred to in subparagraph 
(2) of paragraph 7 shall be calculated 

separately as at any time and shall be 

the am:>unt still unallowed of any 

capital expenditure on machinery of such 
class as construed in paragraph 9 of the 
second schedule of the Management Act, 

with the addition of the costs of any 

capital expenditure on any machinery 

of that class purchased and the 

deduction of the amount reali~ed on the 

sale of any machinery of that class 
sold in the year of income 1974, or 

any succeeding year of income, less 

any deductions made under this Part, and 

where the amount reali~ed for machinery 

of any class sold in any year of 
income exceeds that which, but for the 

In paragraph 8 (1) a new 

proviso is added 

Provided that the cost of capital 

expenditure of machinery acquired 

under an agreement referred to 

in section 12(1) shall be deemed to 
be equal to the amount chargeable to 
tax under the provisions of that 

section, and that cost shall be 

deemed to have been incurred in 

the year of income immediately 

succeeding the year of income 

in which the period of hire ends. 

Proviso is added to 
paragraph 8(1) to 

cater for the cost of 

machinery incurred 

under collusive 

agreement of hiring. 



SECTION AFF'ECTED 

115) Third Schedule 
Paragraph 6 
Income Tax Act 

Revised Edition 
1979 

BEF'ORE THE AMENDMENTS 

deduction of such amount would be the 
written down value of machinery of that 
class at the end of such year of income, 
the excess shall not be deducted but 
shall be treated as a trading receipt . 
See amendment no . 102 

116) Eighth Schedule See Amendment No . 103 
Part II 
Paragraph 16 

Income Tax Act 

Revised Edition 1979 
. 

AMENDMENTS 

The words "five per cent" are 
deleted and the following 
words inserted "two and 
a half per· ent" 

The words "fi fleen per cent 11 

are deleted and the following 
words inserted "seven and a 
half per cen 11 

EffECT'S OF' THE 

AMENDMENTS 

Withholding ax ra 
on transfer of pro 
is reduced by one 
half 

r y 

The withholding tax r e 
on transfer of inves · n 
shares is duced by 
one half. 

tJ 

-B 
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4 . 3. CONCLUSION 

This chapter has shown that there have been quite 

a number of amendmen s in the Income Tax Act in Kenya 
since 197 3. The rationale behind some of these 

amendments has been to establish a good tax system that 

is a system that is fair to everybody. The effects 

show that some effort is being undertaken towards the 

establishment of a good tax system. 
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Chanter 5 

ASSESSMENT OF FE' S .Er1PLOYMENT INCCX'-1E 

5. 1 INTRODUCTION:-

. 
Prior to the amencinent wi. th respect to separate taxation 

of wife's employment income there were complaints that there 

seemed to be double taxation among the errployed couples . Their 

tax was deducted at source as P.A .Y. E . and then after the 

end of the year they were required to aggregate their income 

for a further tax. A nunber of presentation were made to the income 

tax department but no steps were taken LUltil late 1980. 

To -show the ex ent to which equity has been ach · eved, the 

chapter will be discussed under the following sections · before 

the amendment;: amendment and the effects of the amendment 

5. 2 BEFORE THE AMENDMENT : -

Section 37(1) of the Income Tax Act Revised edition 1979 states 

that 

"Every employer paying emolurents to any 
employe:.- shall deduct there from and account for 
tax thereon, to such extent and in such manner 
as may be prescribed" 1 

Before the 1980 amendment this was taken not as a payment 

of tax which cleared the tax payer of liability once and for all, 

but rather as a convinient way of collecting tax at source . Section 

45 (1) of the Income Tax Act Chapter 470 Revised Edition 1979 

states that-

"The income of a married 'MJman living wi h her 
husband shall be deemed to be income of the 
husband for the purpose of ascertaining his 
total income, and shall be assessed on and 
the tax thereon charged on , the husband --"2 

(1 ) The Income Tax Act Chapter 470 Revised Edition 19790977) 

Printed and Published by Government Printer Nairobi Pg. 57 . 

(2) Ibid, pg . 61- 62 
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Lhder a progressive tax system his of course mean hat 

a h and and wife who each had income of heir o ... m uld 

nonnally pay more tax han they would have done if they 

had mained urmarried . Under he Pay-as-you-earn(PAYE) 

system it also means that after the husband and wife 

had had nonnal monthly deductions for the year further 

ax was demanded at the end of he year to complete the 

annual tax bill which resulted from he assessment of 

the aggregate income . 

A numerical example will help illustra e the position 

before the amendmen 

ILLUSTRATION 1 

Iff' Otlino works as an engineer with Victoria Erigineers 

Ltd . He earns Shs . 4 500 per month Mrs . llino works as 

an accm.:nts clerk with Njo ge and Associates . She earns 

91s . 2,500 per month . The couple has no any other source 

of income . 

The assessment on this income would be as follows 

HUsband ' s income 

Wife's income 

Total income of 

Mr . CMino 

Tax assessment 
For the Year 1981 

Shs . 

4 500 X 12 

2,500 X 12 

the family 

= 
= 

= 

Shs . 

54 , 000 

30, 000 

84 ,000 

£ 4 , 200 

At the beginning of 1982 the family would be assessed on this 

income as follows :-
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settles the ax bill which has arisen as a resul of the 

income of both of them. In roost cases ·the wife refuses o par 

wi h her rroney . Some husbands force their wives to stop working 

because the increase in the tax bill due to the wife ' s income 

sometimes exceeds the latter and this leads to separations 

because the wife cannot understand v.hy a husband who did not 

contr ibute to her education should refuse her to work . 

To avoid some of the problems created by the system of 

aggregation The Comrrdssioner of Income made certain 

recorrmendations which would make income ax collection less of a 

burden . He said that if the married couple submi ed their 

tax return as required by the law assessment of the aggregate 

income would be raised as early as February or t4arch , which then 

v.ould be payable at the end of September . This was more than 

seven months' notice which gave the couple sufficient time o 

look for the money . The couple could buy Tax Reserve Certificate 

from the Treasury and earn interest at the rate of 4 per cent 

tax tree . 

There was a scheme under which the wives could pay extra 

sums under PAYE in readiness for the annual tax bill, by 

submitting their request to the department , which would advise 

her employer how much extra to deduct from her salary during the 

PAYE year . 

5 . 2 . 1 . Argunents for the System 

The above discussion shows that the aggregation of 

husband and wife's income for tax purposes used to cause a 

lot of' problems . However the system was upheld because of 

some reasons to be discussed presently . 

Some arguments were cited by the Corrmissioner of Income 

Tax Department, hereafter referred as the Corrmissioner. 
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He argued that on balance the sys em was oore equi tabl . ·ay be he 

reason for tr.is argunent was minimization of tax avoidance as will 

be seen later . He further argued that separate assessmen system 

would create more problems than it \'IOUld solve . SOme of these 

problems are considered latter in the discussion . 

The philosophy of taxation is that people in similar 

circunstances should as far as i reasonably po · ble pay h m 

anount of tax . The concept should extend to the couple as a unit so 

tha if a certain amount of income is coming into the family, it 

should pay an arrount of tax which should not vary because of the 

composition of the income . In this respec the Cormrissioner 

said that 

"Kenya can operate on the basis hat it is no equi ~able 
that the liability of a married couple where only one 
spouse has income should be greater han hat of another 
couple where the same aggregate amount of income was 
divided between them . " 1 

The law therefore gave effect to a principle that a married couple 

should be treated as a single taxable unit (i .e . the sys tern of 

aggregation should continue to operate) . 

Another argument was that the system fitted in well with the 

prevailing social order . Like the water and electricity bills or 

the home purchasing mortgage bill there vas only one bill . 

However, the nature of these other bills is different from the 

t ax bill. When the couple pays for electricity and water it is 

paying for \\hat it has actually consuned . As for the tax bill, the 

couple is paying for what it has not directly consuned . It is paying 

for defence, for roads etc, but i has not directly consumed these 

services. As for the use of roads some couples may argue that 

they pay for them in tenns of road licences, etc . 

1 Sunday Nation 24th February 1980 
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The system was being upheld because i was fair in the sense 

hat i minimized tax avoidance . The Comnissioner pointed out 

tha in sare countries where separate axation was in operation , 

there were nunerous tax avoidance tactics such as excessive 

wage payments to the wife for wcrk allegedly done in the husband's 

business , chanelling excessive shares of partnership prof'i 1:s to 

the wife when the husband provided roost of the capital and 

managerial and exper t services . Such avoidance measures are 

only advantageous to the wealthy people because these are he 

people who have the capital to invest in businesses . The no -

so- weal thy people are adversely affected by the tax avoidance 

measures because vihere tax avoidance reduces revenue obtained 

from tax the Government is forced to increase the rates of tax 

which affects both the weal thy and not-so-weal thly people . 

Another advantage of the system was simplicity. Separate 

assessments would mean abolition of family relief, apportionment 

of profits and losses for those families in business and 

complicated amendrents to the law to seal loopholes . All these 

would amount to more expensive machinery to combat evasion and 

this would in turn place more demand on the department and higher 

costs of collection which would have to be paid from higher 

taxation . Separate taxation would involve some duplicated 

activities such as doubling of tax files of assessments and of 

tax procedures . It would also cause other social problems in the 

sense that most people working in the Income Tax Department are 

males . As The Corrmissioner put it "It would be interesting to see 

how a male department would tackle a population of wives who 

defaulted in tax payment ... chasing them up and down the streets of 
1 Kenya towns . •• The Comnissioner added that separate 

assessments would mean loss of revenue and to raise the same revenue, 

the Government YJOuld be compelled to increase the tax r ates . 

1 Sunday Nation 24th February 1980 . 
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For many years there was a considerable deba e about 

the possibility of taxing wives separately . '!his was not 

accepted by the Income Ta.;.. Department for many years because 

of the reasons cited earlier . Others suggested that he 

assessment of wives' income separa ely should be held back 

until the Marriage and Succession bill was adopted as an act . 

This act would allow wives o own property as independent 

individuals . 'Ihe bill was shelved by the previous 

parliament. However it was cen ly passed amid nationwide 

apposi ion . 

Later in 1980 Hon . Koigi wa Wamwere presented a private 

members motion which resulted in the 1980 amendment 

concerning the separate assessment of wives's income . However 

the anendment concerned only the wife's ef1lJloyment income . 

The crnendment was to be effective from 1st January 1980. 

To effect the amendment, wife's errq::>loyrnent income was 

defined and a new paragraph added to the Third Schedule 

specifying the special rates applicable to this income . 

Section 34 (1)1was also expanded so that instead of providing 

for two rates only; namely the individual rates and the 

corporation rates there were now ~specific rates for wife's 

employment income . Section 45 remained unchanged which meant 

that the concept of aggregation remained intact . By virtue 

of the section the wife's employment income remained the 

income of the husband . 

The wife ' s employment income rates as provided by the Act 

were exactly the sarre as he individual rates which meant 

that where P .A.Y.E. had been deducted correctly by the wife ' s 

employer by referen~e to monthly P .A.Y.E. tax tables 

1 See Chapter Four for details 



149 -

throughout he year there would be no further tax to pay a:f er 

the end of the year . The wife was no enti led o single relief 

or any o her fonn of personal relief in her own right . \Vhe he 

husband was not liable to tax , his excess personal reliefs could be 

transferred to the wife if he completed and forwarded :fonn P5 .:o his 

Income Tax office as was the practice in the past . 

The wife 1 s employrrent income was defined not only to exclude 

income which was otherwise chargeable to ax under section 31 but 

also employrrent income which was derived by he wife as an 

employee of:-

(a) a partnership in which her husband wac; a partner 

(b) her husband 

(c) a COJ'Il)any in which the wife and/or the husband had 

in the aggregate rrore than 12~% of the voting power 

at any time during the year 

(d) any settlement created by her husband in which section 

25 or 26 2 applied. 

The purpose here was to eliminate employment situations in which the 

husband could collude with the wife to reduce tax by dividing between 

them the husband 1 s income . Only employment income derived by the wi:fe 

in an ann 1 s length situation was to be subject to the :favourable 

treatment . 

Only one return fonn was to be issued as in the past , which the 

husband was required to complete accurately including where 

appropr iate wife 1 s employment income . Again only one notice of 

assessment was to be issued to the husband, which would show where 

applicable, the wife 1 s errployment income charged to tax at separate 

rates . rn nonnal circumstances where husband and wife had no any 

1 The Income Tax Act Chapter 470 Revised Edition 1979 

2 The Income Tax Act Revised Edition 1979 Chapter 470 page 12 
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source of ncome apart from employment there could be no fUrther 

t ax bill at the end of' he year tmless benef'i ts in kind were 

provided by either one or both employers . The responsibility to pay 

any further tax due was the husband ' s, similarly if tax had been 

overpaid under P . A. Y. E . repayment was to be made to the husband . 

There was no provision in the Act whereby the wife could be repaid 

or assessed to tax separately from the husband . Therefore the 

anendment refused to recognize the wife as a taxable unit . 

So far, we have looked at the amendment and its implications . 

e shall now look at the eff'ects of the amendment in the light of' 

equity. 

5 . 4 . EFFECTS OF THE AMENDMENT 

To assess the effects of' the amendment in the light of 

equity , we Shall use a numerical example . 

Illustration 

For facts see illustration on page 143 
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Mr. O#ino 's assessmen will be as follows :-

Husband • s income 

Wife ' s income 

Total income 

Mr . Owino 

Tax Assessment 

£ 

2 , 700 

1 , 500 

4 ,200 

Tax on wife Is employment income £1 scxi 
Tax on the balance of £2, 7a} 
Tax on total income 

Less Personal reliefs 

Family relief 

et Tax charged 

Less tax at source 

P.A.Y.E. Husband 

Wife 

7 , 500 

Total tax deducted through P .A. Y. E. 

Less reliefs already deducted (Husband) 

Actually Tax Paid 

Tax in shs . 

3 300 

7 . 500 

10 800 

1 680 

9 , 120 

10, 800 

1680 

9 , 120 

The couple is not required to pay any tax at the end of the 

year unlike in the fonner system ...mere the couple would have been 

required to pay shs . 5 ,400 . 

The two illustrations clearly show that some equity has been 

achieved . Due to the separate assessment of wife 1 s employment 

income there is a tax saving which means that the tax is less 

burdensome on the husband v.ho is the taxable unit in this case . 

The real incane of the people is ;P.rbd e.d :.by the high ra e 0 

1 The rates used are the 1978 rates 
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inflation therefore the amen nt by reducing he tax liability, 

increases the disposable income of the people and consequently 

their social welfare . Some degree of fairness has the fore been 

achieved in the system . However as will be seen later this 

cmendment is advantageous mostly to the husband who is elll)loyed 

and/or owns some businesses and whose wife is earning only 

employment income as defined earlier on . Infact where the wife 

solely derives her income from employment the husband does not 

bear any tax burden for her . This alleviates the domestic 

problems which used to arise due to the extra tax bills at the 

end of the year. 

However, the tax saving to the fanily means a loss of revenue 

to the department which although not explicitly stated was one 

of the reasons vmy the separate assessment of wives was resisted 

for a long time . 

5 . 5. CONCLUSIOO' 

The fact that the amendment achieved some equity is clear . 

Hov.ever, the amendment did not consider some issues which to a 

considerable extent af'fected the anticipated equity that v.uuld 

be achieved from the separate assessment of wives 1 income . The 

amendment ignored the income of wives derived from : 

(i) any business 

( ii) any right granted to any other person for use or 

occupation of any property 

(iii) 

(iv) 

(v) 

(vi ) 

dividends or interest 

any pension, charge or annuity 

any amount received by way of alimony or allowance 

any gains accruing in the circunstances prescribed in , 

and computed in accordance with the eighth schedule . 

What this means is that the income derived from the above sources 

is still taxed on the husband even where the wife has eamed it 

independent of the husband. 'Ihe complete separation of income 
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between husband and wife could no be ex ended to other ypes of 

income mentioned above because this \<K>uld have created a major 

loophole in the tax law which would have led to tax avoidance 

as discussed in section 5. 2 . 1 . The Goverrment would have to 

raise the tax rates in order to make up for the lost revenue 

through tax avoidance . 
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CHAPTER 6 

INDIVIDUAL RATES OF TAX AND PERS<l'W. RELIEFS 

6 .1. INTRODUCTION 

As mentioned in chapter three, equity is pursued through 

the progressive individual tax rates and personal reliefs . 

An analysis of changes in the individual rates of tax and 

personal reliefs is necessary in order to critically assess 

to what extent equity has been achieved. The chapter will be 

discussed into two main sections · individual rates and 

personal reliefs . 

6. 2 . INDIVIDUAL RATES OF TAX 

These are the progressive tax rates at which income of 

individuals is taxed . In order to show clearly the extent 

to which equity has been achieved we shall illustrate the 

changes in the rates with a nunerical exanp1e . 

6 . 2 . 1 . The Amendments 

For the changes in the rates see chapter 4 
In -thi s ction we are go±ng to use a num ri al 

-example·below to show the ef e of Lhe 

·amendment . 

Illustration 

Mr . Ademba works as an accountant with Beka and 

Meka Certified Public Accountants . He earns shs . 5,CXJO 

per month . 1'-lr . Ademba owns a shop in Busia Market from 

which he gets 0n average a net pro:fi t of shs . 1, 500 per 

month . He has been working and running the shop for the 

last twelve m::>nths . 
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. Ademba ' s tax · 11 be te ined as follows ( ass\.J"re 

the 1973 rates. . Relief's are igno _d because t y are 

irrelevan in this exarple ). 

Mr . Ade ba 

Computation of' Tax Payable 

Sources of Income 

Emp1oymen 

Bus·n_ss 

To al Inceo .. _ 

ax on £3. 900 · s de err_. n d 

Fi s+- 1. 200 2 

! X 00 3 

6 4 

3 . ..:JO 

14 . dcm a wi 1 b assessed a 

n 1-78 h ra-es w 1 

h arr: ndrrlen in· asect h_ La 

of ing personal tax payab1 

lO'N r ta.x rack-· had \.heir tax 

han at of ;:;he upper inc . 

percentag :.due j ons also helped 

tax sys 

-rn. 

e abl .. h 

·li h the 1978 rates r-1r . A m a's ax li 

sho .... n re low : -

1 See chapter 4 Amend men i: o. 5 

3, 

ooo 
3. 

r 

in 

is w: 

1 

n 
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Tax on £ 3 900 is determined as follo 
Shs . 

First £ 1200 @ 2 2 , 400 

Next £ 1200 @ 3 

Next £. 1200 @ 5 

ext £. 300@ 7 

3 , 900 

3, 600 

6 000 

2, 100 

14 , 100 

Due to the new rates Mr . Ademba' s tax liability is reduced by 

1 , 200 (15 ,300- 14, 100) . 

Wi h effect from 1st January 1982 the rates changed as 

shown in chapter 4 . According to he 1982 ra es Mr . Ademba's 

tax liability would be as follows :-

Total income £. 3, 900 

First £ 1500 @ 2 

Next £ 1500 @ 3 

Next£ 900@ 5 

3 , 900 

Shs . 

3 ,000 

4 , 500 

4 , 500 

12 ,000 

Mr. Ademba' s tax liability is reduced by shs . 2 , 100 

(14,100 - 12 ,000) . 

6 . 2 . 2 . Effects of the Amendments 

To show the effects we shall use the 1978 amendments 

and the 1982 amendments . The changes were intended to allow 

for inflation and thus reduce the tax burdens on t he tax 

payers . The aim of the amendments was therefore to 

establish some degree of fairness in the tax system . 

However, before we can draw conclusions as to whether some 

degree of equity was indeed achieved we should look at how 

inflation has affected the standard of 1i ving. According 
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oo airobi upper income cost of' living index, he otal inflation 

rate was 54% from April 1977 to April 1981. 1 Le us assune the 

same rate for the four years 1978 to 1982 . \Ve shall use 

illustration on page 1 54 to deroonstrate the effects . In 1978 

Mr . Ademba's income of £3,900 attracted a tax of £705 . This left 

him wi h a spendable income of £3,195 (3,900-705), In 1982, 

the inflation adjusted equivalent of his 1978 income is 

154% x 3, 900 = £6006 and the equivalent spendable income will be 

3195 x 154% = £ 4, 920 . 3 . However, in 1982 a gross income of 

£ 6006 will attract a net tax liability of £1277 . 7 determined as 

follows :-
Shs . £ 

Firs £1500@ 2 3 000 150 

Next 1500@ 3 4 500 225 

Next 1500 @ 5 7500 375 

Next 1500@ 7 10,500 525 

Next 6@ 9 54 2 . 7 
u7~t-

The spendable income is thus (6006- 1277 . 7) £4,728 .3 . 

Mr. Ademba has therefore lost (4920 - 4728 . 3) 191 .7 of the 

spendable income . However, he loss is about 4% ( 191 .7), so we 
4920 

can in:fer that the new rates offset the effects of inflation 

to a certain extent • S-nce the amendments partially 

c~nsate for inflation, we can conclude that some degree of 

faimess has been achieved in the tax system. 

6 . 3 . RESIDENT PERSOOAL RELIEFS 

Personal reliefs are aimed at relieving tax payers of some 

of the tax burden . As we saw in chapter three they are aimed 

at achieVing vertical equity . The reliefs are given through 

deducting them from tax payable by an individual not from 

taxable income . The reliefs are received by only natural persons 

1 The Accountant The Journal of the Institute of Certified 
Public Accountants of Kenya volume II Number 2 June 1981 . 
Printed by Majestic Printing Works Ltd . Page 17 



158 -

not companies because the la ter do not have personal responsibilities 

although they are legal persons . Reliefs are given according to the 

status of he tax payer at the beginning of the year . That ist 

for a couple to get family relieft they have to have been married 

on lst January of the year in which they are claiming the 

relief . 

'lhis section will be discussed under the following 

subheadings : reliefs before 1st January 1978 reliefs 

introduced by the 1978 amen~nt and reliefs in roduced by ~he 

1982 amendment and l~~tly a numerical example to illustrate e 

effects of the amendments. 

6 .3 . 1 . Reliefs before 1st January , 1978 

Prior to the 1978 amendment the following reliefs were 

in opera ion; married relief, single relief and child 

relief . 

Married Relief : 

A tax payer who was married at the beginning of each 

year was entitled to the above relief at the rate of 

shs . 720/- per year or shs . 60/- per month . In order to 

get this relief the husband had to be living together with 

his wife at the beginning of the year and fully 

maintaining her. 

For the married man the threshold income was therefore 

720/-. That is the point at which individuals start 

paying income tax . 

Single Relief : 

This relief was being given to all single persons 

resident in Kenya during the year of income . It was given 

at the rate of shs . 360 per year or shs . 30/- per month . 
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In this case single person meant unmarried persons, 

widows, widowers or married persons living separately by law . 

For a single person the threshold income was therefore 

at 3600/-. 

Child Relief : 

'Ihis relief was given to a taxpayer who had a child at 

the beginning of the year . 'Ihe rate was shs . 180 per year 

per child . A fanily could claim child relief for a 

maximun of only four children, a child must have been 

born by 1st January and mus have been below 18 years old . 

Where the child was over 18 years he or she must have been 

wholly dependable on the parents i . e . attending school , 

incapacitated and has no income of his own exceeding 

shs . 1800 per annun . Child in this case meant one ' s own 

child, step child or adopted child under a written order 

of the court . 

Insurance Relief : 

This relief was claimed by a tax payer paying premiuns 

on a life policy for himself or the life of his wife . The 

life policy of a child was not considered. The insurance 

had to be with a company operating lawfully in Kenya and the 

benefit of this policy had to be payable here in Kenya and in 

Kenya currency. The Corrmissioner could require a tax payer 

to produce documents as evidence of the policy . 

'!he rate was shs . 2 per every shs . 20 of premiun paid upto 

a maximun amount of premi urn of shs . 3, 600 per year . Where 

the employer paid premiuns for the employee , the employee 

could claim relief because these premium 

incane from employment . 

were taxable a 
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6 . 3 .1 . Reliefs from 1st January, 1978 

From 1st January 1978 the reliefs in operation were as 

:follows:-

Family Relief : 

'This relief was to be claimed by married persons with or 

without children . Thus , he relief combined married lief 

and child relief which were in existence prior to 

1st January 1978. The rate was shs . 1680 per year . This 

relief removed the discrimination between couples wi h 

children . All couples were placed a par . The argunent 

agains this relief is that couples wi thou children have 

less responsibilities than those with children henc the 

two should not be treated equally . This relief also dropped 

the requirement that child relief could be claimed f'or a 

maximum of :four children . In tenns of equity, this was a 

conmendable measure. The limit of four children was 

discriminating against families with many children . The 

removal of the limit established equality between the fanilies 

irrespective of the number of children . 

The introduction of this relief raised the threshhold 

income o:f a married man from shs . 7200 to shs . 16 800 . 
Single Relief : 

The rate went up f'rom shs . 360/- to shs . 600/- per year . 

The single person was therefore to enter the tax net at 

shs. 6000 per anm.rn . 

Special Single Relief : 

This was a new relief introduced for the first time in 

Kenya . It was to be claimed by single persons with children . 

The rate was shs . 720 per year . 

The number of single persons with children was growing 

tremendously . These people have a.lroost the same 

responsibilities as the married people if not more . 
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Today i is no surprising to find a single woman with six 

children all !'rem different men vklo do not care for them . 

- The single woman has therefore to look after these children. 

Comparing this ~man with a couple which has six children, the 

fonner has a heavier burden because she has to support the 

children all alone . The relief was therefore introduced o 

lessen the tax burden of single persons with children and thus 

create vertical equity between them and single persons withou 

children on one hand and married persons on the other hand. 

The threshhold income for single persons \'JhO support children 

was established at shs . 7200 per annum . 

Insurance Relief: 

The maximun amount of premium was raised from shs . 3 600 

per year to shs. 4, 800 per year . 

6 . 3 . 2 . Reliefs from lst January, 1982 

From lst January, 1982 the reliefs were anended 

as shown in chapter four1 The personal reliefs for all 

categories of individuals was increased by shs . 120 per 

year . This had the following effects on threshhold 

income . A married man was not to become liable to 

incane taxation tmtil his income reached shs . 18, CXX> per 

annun or shs . 1,500 per month . The single person was to 

enter the tax net at shs . 7, 200 per annum or shs . 600 

per month. And for those single persons supporting 

children, the threshhold was raised to shs . 8400 per 

annum or shs . 700 per rronth . The effect of these 

anendments was to eliminate a significant nunber of 

eligible tax-payers from taxation while giving substantial 

relief to those who were left in the tax net . The 

1 See chapter Four Amendment No . 100 
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anendments were aimed at establishing ver ical equi y between 

tax payers . Those whose il'lcom~ was low w re eliminated fr'OOI the 

tax net thus according them an oppor .. uni ty to et their other 

obligations. Those with high incomes were left in the tax net but 

were given substantial reliefs thus 

burden and according them arf] -oppor 

1 · eving them of some .. ax 
uni ·o meet; o h r 

~ 

obligations. In essence ver tical equity was established between 

ax payer s in different income categories . 

The rationale behind raising the max:imun insurance 

premi. un claimable from shs . 4, 80J per a'1Ilun to shs . 7 , 200 per 

annum was to boost savings and also counteract. th rising cos f 

~nsurance premiuns ·lith a view cf '5 ablishing fairness i . he 

taxation system. A i'ru r ax sys em sh uld all \I he 1..ax ayers to 

engage in other acti vi ;:,ies tha- boos h~ir "' lfare such as 

savings . Also a fair sys em should '-h effec 

of inflation e .g. -he abov~ mF- ti~e~ l s ·g 

premiums . 

6 . . Effects of the Amendments Illustra .. ed 

of ins ranee 

VJe shall us the facts in 'llus ra ion ont pa~ I 54 and a:-:. :-.llntc' 

·he :following additional :facts . >'lr . Ademba ls marr· d wj h .five 

childi'en aged 2, 4 6, 8 and 10. He h s an insurance policy 

for himself and hi.s wife f vJhich he pays t'ne f; 11 wing 

per year; shs . 10,800 and 9 600 spectively . 

Mr . Ademba's tax posi;:,ion will b~ as follows : -

Before lst January 1978 

Tax on Ademba ' s total incorne 

Less Personal rel · efs 

Marriage 

Child relief 180x4 

Insurance relief 

Tax payable 

1 See Illustration ~n page 155 . 

720 

720 

360 

15 3001 

1800 

13 . 500 
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From 1st January 1978 

We shall hold the individual tax rates constant 

(that is 1973 rates are used). 

Tax on Ademba ' s Income shs . 15 300 

Less Personal reliefs 

Family relief shs . 1680 

Insurance relief 480 2,160 

Tax payable 13,140 

The tax payable is reduced by shs . 360 ( 13 500 - 13, 140) . 

From 1st January 1982 

The individual tax rates are held constant (that is 

1973 rates are used) . 

Tax on Ademba's Income 

Less Personal reliefs 

Family relief 

Insurance relief 

Tax payable 

1800 

720 

shs . 15 300 

2 520 

12,780 

The tax payable is reduced by 360 (13,1401 - 12, 780) . 

The above numerical illustration indicates clearly the 

reduction in the tax burden due to changes in the personal reliefs . 

The changes are intended to allow for inflation . However, 

although they do not fully corrpensate for inflation as the analysis 

of individual tax rates show, they have to a certain extent 

reduced the tax-p?-yers burden . They have in a way established 

some degree of fairness in the tax system . 

1 The tax pay-able after 1978 Amendment . 
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6 . 5. C<l'JCLUSION 

To conclude this chapter we shall combine the changes in 

individual rates and the changes in personal relief's to clearly 

show how the tax payers' position has changed due to the amend-

ments . 

Using the 1973 rates and personal reliefs Mr. Ademba's tax 

position is as follows :-

Tax on total income 

Less Personal reliefs 

Tax payable 

shs. 15,300 

1 800 

13,500 

From lst January, 1978 Mr . Ademba' s t ax position is as follows:-

Tax on total income 

Less Personal reliefs 

Tax payable 

Shs . 14,100 

2,160 

11,940 

From lst January, 1982, Mr . Ademba's tax position is as follows :-

Tax on total incCli'OO 

Less Personal reliefs 

Tax payable 

shs . 12,000 

2,520 

9,480 

To be fair, a tax system should adopt to the changing 

environment in order to be relevant to the society at large . 

The changes in the individual rates and personal reliefs are 

intended to allow for inflation . The reduction in the tax payable 

shows that to a certain extent this has been achieved . If we 

adjusted the income to its inflation adjusted equivalent there 

might be some loss in net spendable income as the analysis of 

individual rates show . However, this loss will be quite minimal 

and will not negate the conclusion that the changes have, to a 

certain extent, allowed for inflation with a view of 

establishing fairness in the tax system . 
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CHAPTER SEVEN 

CrncLUSI~S AND LOOTATICX'JS OF THE STUDY 

7 . 1 . Introduction 

Chapters five and six dealt with specific amendments in 

the light of equity criterion . They examined the extent to 

which equity has been achieved, which was the main objective of 

this s udy . This chapter gives conclusions of the study and also 

P,Q)in sou · h :.l.i.mita ions of the study. Finally it gives 

suggestions for further study. 

7 . 2 . Conclusions of the Study 

The study has sought to show the extent to which equity 

has been achieved by sane of the nunerous anendments . which 

have been made in the Income Tax Act . The selected amendments 

have shown that some fairness has been established in the tax 

system. The nunerical illustrations have shown that there has 

been a reduction in the tax liability. The reduction in the 

tax liability has enabled the tax payers to spend their income 

un oLhe: c~tments such as paying schoolfees for their 

children and other relatives . A tax system should not 

hinder the tax payers from honouring other corrrni tments in 

other words it should be fair . As section 7 . 5 shows , further 

changes should be made with respect to separate assessnent 

of wife 1 s employment income in order to achieve a high degree 

of equity. 

7 . 3 . ;urtElications to the Income Tax Department 

The analysis has shown the extent to which equity has been 

achieved. The separate assessnent of wife 1 s employment income , 

in particular, has raised issues that the Income Tax D:epartment 

should look into . The Income Tax Department should , in 
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consul at:ion wi h tax experts xplo ways ana means 

of taxing wives as separate ~.ax uni :..- . 

7 . 4 Lirrdtations of the Study 

The study has concentrated on only very few amendments 

therefo we canno draw conclusions tha the amendm.:m-s 

'~.hose aims ~re to achieve equi y have indeed achieved i 

If there was ample time we would have analysed all he 

amendments that best illustra e he equity criterion . 

However, the few amendments illustrate clearly to what 

extent equity has been achieved . 

The time :factor as mentioned abov is a limi ta ion . If 

there was sufficient time ~ VJould have conside d all the 

amendnents in the light o:f equity cri erion and other tax 

efficiency criteria. 

7 . 5 . Suggestions for further Study 

A study should be carried ou to analyse all the amendments 

in the context of ~ax efficiency criteria o:f a good system . 

This will assist the Income Tax Department to look into the 

possibilities of amending :further provisions of the Income 

Tax Act with a view of establishing a tax system that is 

fair to everybody . 

With respect to the specific amendments selecte~further 

study should be done on various issues , for instance 

taxing wives as separate taxable units i .e . considering 

all their income not only employment income as theirs 

not their husbands . 

vi th respect to individual rates o:f tax a study should 

be done to see whether there should be further reduction in 

the rates which should not affect revenue substantially. 
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As far as the personal reliefs are concerned a study 

should be done to see whether new reliefs such as 

dependants ' reliefs old age reliefs should be introduced . 

If possibilities of taxing wives as separate taxable units 

are explored then consideration should be made for the 

possibilities of dividing family relief into two so that both 

the husband and the wife get a portion of it . The husband 

and wife should be allowed to claim insurance relief on 

policies held by them individually . 



THE DEVELOFMENT OF CAPITAL GAINS TAX IN KENYA 

BY 

MISS AGNES OCHUMBO 

SUBMI'ITED IN PARTIAL FULFILMENT FOR THE 

DEGREE OF MASTER OF BUSINESS AND ADMI ISTRATION 

FACULTY OF COMMERCE 

UNIVERSITY OF NAIROBI 

MARCH 1982 



CONTENTS 

I. 

II 

III 

IV 

v 

VI 

INTRODUCTIO 

CASES FOR AND AGAI ST CAPITAL GAI S TAX 

1 Equity 

2 

3 

4 

5 

Administrative Efficiency 

Neutrality 

Certainity 

Capital Accumulation Vs . Consumption Income 

6 Price Level Changes 

THE HISTORY PRIOR TO THE INTRODUCl'IO OF CAPITAL GAI S 

TAX IN KENYA 

INTRODUCTION OF THE CAPITAL GAINS TAX IN KENYA 

CHANGES FRCM 1976 TO 1982 

CONCLUSION 

PAGES 

1-5 

5-6 

6 

7 

7-8 

8-

9-10 

10-12 

12-21 

21-29 

30 



INTRODUCTION 

Any attempt to analyse capital gains tax is seen and critically 

vie~ as an extension of the tax base that deprives the businessman, 

the stock market speculator or even the multinational company of its 

hard earned income on transfer of its property. Definition of 

income for tax purposes is an area involving many problems and 

opinions usually differ . This is so because income can be defined 

from a legal point of view. economic point of view or an accounting point 

of view. Capital gains being part of income can also be vieVJed in 

the legal, economic and accounting perspectives. A brief discussion 

of gains as a legal, economic or accounting concept is an appropriate 

introduction of this paper . 

The legal concept of gain has been defined by Lawrence Seltzer 

in the following quotation 

"In both law and common speech, capital gains are generally 
regarded as the profits realized from increases in the market 
value of any assets that are not part of the owner 1 s stock in 
trade or that he does not regularly offer for sale , and 
capital losses as the losses realized from declines in the 
market value of such assets . " 1 

This legal definition of a capital gain emphasizes the nature of the 

asset owner 1 s trade or business or more basically the owner 1 s intended 

use or disposition of a specific property . If the owner intends to 

bold a particular asset only until he can sell it at a price that will 

return a satisfactory profit , then according to the legal concept, 

any gain realized on sale or other provision \...Ould constitute 

ordinary income . Alternatively, if the owner held the asset primarily 

for the production of recurring income or only as a long- range 

..... /2 
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investment , with little or no intentior. of offering the basic asset 

for resale in the shortrtm, even if the asset ~re to increase in 

value, the asset would constitute a capital asset and the gain realized 

on its sale 1;.0uld constitute a capital gain . 

When applied to taxation, the legal definition of the capital 

gain creates the obvious difficulty of having the third party detennine 

objectivJ-ly the intention of a tax payer with regard to each asset 

o'N!1ed . The intentions of the tax payer should be determined at a 

particular 1001l'lent because an asset owner may alter his or her intentions 

over time . Thus an asset owner may discover that the sale of an asset 

originally held solely for long-range investment purposes is now so 

valuable that it must be reclassified as held pr:i.rnarily for resale. A 

second difficulty inherent in legal definition of the capital gain is 

the requirement that the asset be offered regularly for sale before 

it is classified as a non-capital asset . Are tv.o , three, four or 

five sales necessary to categorize an asset as one that is regularly 

offered for sale? 

In the classical economist ' s model of free enterprise , capital 

gains and losses are non-existent . Such assumed parameters as perfect 

competition , perfect lalowledge, conditions of certaini ty and freedom 

of entry ensure rapid and perfect adjustment of costs and prices 

throughout the market to eliminate pure economic profit . In real world, 

the asstlll'e<l parameters do not exist . Economists concerned with 

divergencies of the real world from the model sometimes define 

indirectly, the capital gains or losses as the gains attributable to 

one or more imperfect conditions. Fran an economist • s point of view 

unanticipated gains or losses especially if non- recurring are often 

. .... /3 
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described as 'windfall' gains and losses and as such are distinguished 

fran ordinary income . 

This concept of capital gain leaves a great deal to be desired 

if applied to taxation. Expectations are as difficult for courts, 

and tax administrators to determine as are intentions . What is m:>re, 

businessmen nonmally have no specific expectations of gain on each and 

every asset they own . They believe that their operations as a 'Whole 

will result in greater revenues than expenses, but they cannot 

identify with precision the gain anticipated on each asset . Finally 

this concept of capital gains presents a time specification that 

creates difficulties for tax assessment . If a tax payer modifies 

expectations over time, which moment • s expectations should control for 

tax purposes? The economist's view that capital gains are illusory 

since ~hey· come about due to price level adjustments is discussed 

at length in the section on cases for and against capital gains tax . 

To the acco\mtant, capital gain or loss is perhaps best described 

as that gain or loss that occurs only , at irregular intervals and not 

in the ordinary course of business . 

An accounting concept of capital gains was expressed by Oscar 

Nelson2 in the following words : 

In theory there is no distinction since both result from business 
effort i .e . the employment of labour, capital and management 
by an enterprise with profit as the roti ve . Capital gains or 
losses are a manifestation of imperfect income measurement and 
result because of the requirement of modern business for periodic 
computation of net profit and loss. Capital gains or losses are 
composites of imperfect estimates of depreciation , imperfect 
allocation of costs, imperfect seperation of capital and revenue 
expenditures , disregard of or imperfect adjustment of price 
level changes, etc . 

. .... /4 
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This accounting concept of capital gains is canparable to the econani.c 

concept in denying, in theory, the existence of a distinct thing that 

can be distinguished and meaningfully labelled as a capital gain . 

Like the economist, the accountant recognizes the imperfection of the 

real v.orld and seems to define capital gain· or loss loosely as 

those income i terns that are attributable to real v.orld imperfections . 

Except in acting as a tax advisor , the accountant ' s concern of capital 

gain and loss is restricted to concern for representing financial 

information fairly to third parties . Thus in presenting data , the 

accountant accepts the age old notion that recurrence is a necessary 

condition of operating income and non-recurrence a necessary condition 

of capital gain . Beyond this, very little can be said to clarify the 

accounting concept of capital gain . And to admit that certain gain 

or loss occur because of imperfect knowledge and imperfect income 

measurement does nothing to provide a sound basis for deciding whether 

they ought to be excluded from income taxation , taxed at preferential 

rates , or taxed at equal rates . 

so far , we have reviewed the legal , econcmic and accounting concepts 

of capital gains and these concepts are important because as we shall 

see later to some extent, they influence the changes in the capital 

gains tax in Kenya . The tone of these concepts suggests that capital 

gains should not be taxed mainly because they are illusory gains and 

secondly that they pose difficulties which greatly affect the tax 

assessment . 

Despite the views expressed by the concepts , capital gains tax is 

levied in most countries . And for tax purposes capital gains is simply 

defined as profits which arise upon the sale or transfer , other than 

......... /5 
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in the ordi.nary course of business of any property IJ'lich the seller 

or the transferor acquired earlier at a lower cost. This is an over­

simplification which is preferred to the technical difficulties which 

as we have seen cannot be resolved in this paper . 

The objective of this paper is to analyse the developnent of 

capital gains tax in Kenya particularly the history prior to its 

introduction, its introduction , argunents for and against it and 

finally the amendments to the act since 1975. 

CASES FOR AND AGAINST CAPITAL GAINS TAX 

In discussing these cases we shall be attempting to ans~Ner this 

question :- suppose we wanted to raise some amount x of revenue by 

way of capital gains tax instead of tax on other forms of inc:ane, what 

will be the effect on both the tax payer, the revenue authorities and 

the society at large? We shall review capital gains tax in the light 

of efficiency criteria; equity, neutrality, administrative efficiency, 

certaini ty and net expenditure restraining effect . 

1 . Equity 

The strongest case in favour of the tax on capital gains is that 

it is equitable . It catches the profits of the rich and redistributes 

it to the less fortunate . In most cases the capital gains corr.e about 

not only by the special skills of capitalists , but because of improved 

economic and other conditions in the country, brought about by the 

combined efforts of the Whole society. Therefore if capital gains should 

be thought of as incane , whether in entirety or in part , failure to 

include them in the tax base means that ( i) some tax payers will be 

receiving gifts at the expense of the rest of the corrmuni ty 

...... /6 
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(2) these gifts which are not distributed randomly will favour the 

rich more than the poor because on one hand, it is the rich \ohio own 

capital rather than the poor and on the other hand it is the rich 

~ho are more likely to place their capital in investments which pay 

part of their returns in the form of capital appreciation . A tax 

should therefore be imposed on capital gains in order to attain equity 

among the tax payers . 

2 . Adrninistrati ve Efficiency 

The strongest argument against this tax is that it is 

administratively inefficient . This is particularly difficult when the 

majority of firms are unquoted or where the capital assets have no 

readily attributable market values . The gain in such cases will be 

dete.rmined after sale of the asset as on the appointed day and the 

value will have to be attributed to them, based on acquisition 

cost plus any other maintenance outlays during the life of the asset . 

Among the many administrative problems three can be identified : 

( i) There YJill be lack of information fran tax payers on 

realistic figures of cost which then reduces the matter 

to disputable estimates . 

( ii) Assessment problems arise where the income tax department 

staff is either limited or unqualified . 

(iii) Assessment costs in terms of time and money may go up 

especially where the revenue proceeds involved are 

somewhat negligible. 

. ...... /7 
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3. eutrali tv : 

Another strong argument against capital gains tax revolves 

aroung the concept of neutrality . One argunent in this respect is 

that there is a tendency for this tax to discourage efforts to 

undertake risky projects which as we know may lead to very high 

profits . The tax disturbs the stock exchange market . Speculators 

try to avoid gains that are subject to the tax . It has disincentive 

effects to canpanies that wish to go public and those that would like 

to have their stock listed . small investors are also discouraged 

from purchasing shares on the stock market because after their purchases , 

at some juncture they v.ould need to sell their shares but at the time of 

sale , whatever their profits were from invesonent on the stock 

market , such profits Y.Quld be eroded by the capital gains tax . 

The tax ecourages corruption and "under- the-counter dealings . " 

Transfers are made but the parties concerned do not disclose the 

transactiGms to the authorities concerned thereby defrauding the 
. 

government and carmi ting criminal offence . The seller and the buyer 

collude in understating the price of the property . 

4 . Certaini ty 

With regard to certaini ty, and particularly certaini ty to the 

revenue authority, it is argued that such a tax has a very low 

degree of cer taini ty . These gains are irregular and are realized 

at one go when infact they have been accumulating over the years 

and in scme cases they are even involuntary . Unlike such taxes as 

Incane Tax , there is no basis of estimating capital gains tax . 

. . . . . . /8 
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There are no files on which estimation can be based. Consequently 

the goverrunent cannot rely on such a tax as a source of revenue 

necessary for planning public expenditure. 

5. Capital Accumulation Vs. COnsunption Income 

Capital gains tax has been blamed for ecnouraging capital 

accumulation on a continuous basis rather than income consumption . 
J. 

The main stream of argunent is that the tax leads to a "locked-in-effect'' 

'Where people will not sell their property in fear of u1 timately 

paying tax . The importance of this argument however depends on the 

:relative elasticity of savings with respect to the net rate of 

:return . In other VJOrds to what extent for example will those with a 

high Marginal Propensity to COnsume (MPC) attach importance to capital 

appreciation other than ordinary income resulting from it for 

consumption? An important side issue, here is that can this tax 

effectively restrain consumption in favour of capital accumulation 

if that ~ the objective of the government? Answers to these 

questions is a matter of opinion . COnsumption and capital accumulation 

are not mutually exclusive since the people who wish to accumulate 

capital have other sources of income to enable them to maintain or 

increase their consumption levels . Infact these businessmen have 

huge. savings therefore their marginal propensity to consume will not 

be affected substantially . 

To be equitable the authorities concerned may need to tax 

"locked-in-p:rofi ts ." To detennine these p:rofi ts we v.ould first detennine 

the value of an individual's assets in year 1 and then the value of these 

........ /9 
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assets in say year 3. The excess of the value in year 3 over the 

value in year 1 constitutes the locked-in-profits. 

6 . Price Level Changes 

Many economists, particularly those concerned wQth consumption 

stress the fact that capital gains should not be taxed because they 

are illusory gains resulting from changes in the price level . To 

illustrate, assume that a tax payer purchased an asset .20 years ago 

for shs . 50 ,000 and sold it this year for shs . 100,000. If during 

the 20 year interval the general price level has increased by 100 

percent then in terms of that taxpayer 1 s carmand over the v.orld 1 s 

want-satisfying goods and services, the shs . 50 ,000 gain realized 

on sale is truly illusory . That is today it Y.Ould cost the full 

shs . 100,000 to repurchase goods and services equivalent to those that 

Y.Ould have been purchased for shs . 50,000 20 years ago . Obviously 

if a tax were imposed on the illusory gain the tax payer v.ould be 

wrse off after the sale because the after tax proceeds v.ould be 

insufficient to repurchase goods and services equivalent in value 

to those sold . In this case any tax imposed would constitute a tax on 

capital rather than a tax on incane . 

Those who use changing price levels as an objection to the taxation 

of capital gains generally fail to observe that all taxable units are 

affected . The retailer VJho discovers that the cost of replacing stock 

is increasing is faced with idential problems , the manufacturer with large 

investment in plant and equipment is in a canparable position, charges 

for depreciation are inadequate for replacement and therefore income 

is overstated and thus overtaxed . Even the wage earner who receives 

a cost-of- living adjustment discovers that the larger pay cheque is 

wholly illusory and that real after-tax income is decreased by a 

..... /lo 
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progressive tax system that fails to adjust for changes in the price 

level. If one is to argue against the taxation of capital on the 

basis of the changing price levels, it is necessary to argue that all 

income be similarly deflated or inflated . 

Admittedly, neither of the above arguments can be supported by 

·hard facts to justify a tax or no tax on capital gains . However , 

as we have seen the arguments against capital gains tax outnumber 

the arguments for the tax . This does not lead us to conclude that 

there should be no such a tax. Equity seans to be a strong criterion 

for every tax system hence the fact that it is present in capital gains 

tax supports the idea that such a tax is needed especially in a 

developing country like Kenya where most of those who have capital 

are foreigners and acquired it when Africans were barred . It is 

~nly because of equity that despite the opposition, the tax was 

finally introduced in 1975 . 

THE HISTORY PRIOR TO THE INTRODUCTION OF CAPITAL GAINS TAX IN KENYA 

In 1920 a tax legislation was introduced in Kenya and it stated 

that no value of property sold or transferred \..Ould be included in the 

gross amount of taxable income unless such property was sold or 

transferred in the ordinary course of carrying on business . Although 

the legislation itself was never effectively implemented the principle wh ich 

_clearly enunciated on the non-taxability of capital gainsJ was to fonn 

a basic tenet of our incane tax system for the next half of the century . 

until 1975, a person v.ould earn up to shs . 400 ,000 from the sale of 

his house or fann and go without paying a single shilling in tax out 
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- 11 -

of that sun because these v.ere only capital gains and not incane . 

Again a company could, by proper planning, earn thousands or even 

millions of shillings from the sale of its share holdings yet pay no 

tax at all on such earnings if it could show that the sale was not 

merle in the ordinary course of business . The dispute bet'ween the Income 

Tax Deparbnent and tax payers concerned simply the question whether 

tax payers ' gains v.ere·_ inccrne .or capital. They would be taxable if 

incane and go free if capital . 

Even in Britain the non-taxability of capital gains was never a 

universally acceptable policy, but for a long time its A)pponents 

were only a minority . The same position prevailed in Kenya . In due 

course , however serious considerations began to be given to the 

possibility of taxing at least those gains which were obviously realiaed 

fran speculation . When in 1962 the tax was introduced in Britain it 

was clear that it was only a matter of time before a similar tax 

would be introduced in Kenya . This is so because at that time Kenya 

was a British colony. On the eve of independence , the World Bank 

Economic Mission to Kenya stopped short of recommending the enactment 

of the tax only because the market values in the country at that time 

were for real and confidence reasons depressed. 

In 1965 the famous Sessional paper No . 10 on African Socialism 

and its application to planning in Kenya suggested that , capital gains 

tax should be introduced in Kenya . Such a tax was t he most feasible 

means of establishing the concept of equity . Tycoons were emerging 

and the gap between the poor and the rich was widening so to minimize 

such a problem, capital gains tax was to be introduced . 

~ the above examples one can construe that the introduction of 

....... /12 
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capital gains tax was imminent. However, it took al.Jrost ten years 

before the tax was introduced . The long duration was due o 

c::onflicts anong members of parliament. Some members of parlianent 

reasoned that the Income Tax Department was not capable of handling 

such a corrplicated tax. The then Minister for Finance and Economic 

Planning said that he would think of introducing such a tax in future 

but that time (1973) it was not fair to burden the Income Tax Department 

with a new fonn of taxation . The lawyers also resisted this tax 

because .they feared the legal complications which would arise 

fran dealing with the capital gains tax matters. They argued that such 

tax would delay the transfer of capital gains :from the expatriates 

to the citizens which in my view was a cover-up for their true 

reason just mentioned . Despite these oppositions the tax was 

finally introduced in Kenya in 1975 . 

INTRODUCTION OF THE CAPITAL GAINS TAX IN KENYA 

In 1975 a parliamentary bill was passed to introduce capital 

gains tax in Kenya for the first time and indeed in the whole of 

Eastern Africa. The bill had four points :-

(a) a tax of 15% of the value of real property and shares was 

to be charged on all transfer instrunents submitted to the 

collectors of stamp-duty for stamping when property and 

shares were sold. 
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(b) a 15% tax was to be levied on the values of all real 

property and shares of deceased persons before assessment 

for estate duty . 

(c) Although a tax of 15% on the realization value might 

represent a fairly low rate of tax in the light of rise in 

property and share value in recent years individuals 

or (trustees of estates) could claim refund of the tax they 

paid on the transfer of property or shares, up to the extent 

they could demonstrate to the tax department that the tax 

they had paid under the initial charge of 15% was greater than 

an amount equal to 35% of the capital gains realized . This 

meant that one Y.Ould be asked in the end to pay more than 

35% of the gain 

(d) Arrangements were to be made to improve the tax on 

transactions carried out on Nairobi Stock Exchange market . 

This was to be charged at the rate of 35% on actual gains 

realized over the adjusted cost of shares whose proceeds were 

not reinvested . 

This bill was discussed in Parliament and amend'Tlents were made to it 

which resulted in the capital gains tax Act of 1975 . The tax was 

introduced in the 1975/76 Budget delivered on 13th June 1975 . For 

canpanies the tax was backdated to lst January 1975 and for individuals 

it was to be effective from midnight 13th June 1975 . The Act clearly 

indicated the applicable rates, the income exempt from this tax and the 

....... /14 
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definitions of certain terms Which ~ considered necessary in 

understanding the tax . We shall now consider the provisions of the 

Act in details . 

Description of What is Taxable 

The act stated clearly that gains to be taxed were the capital 

gains on transfer of land or property . In the case of individuals , 

only land was chargeable to tax. Land included buildings on land or 

anything permanently attached to it , it also included standing timber , 

crops and any other vegetation growing on land and land covered by 

water . All marketable securities as defined by the Stamp Duty Act 

were taxable . for the companies they were taxed on all gains which were 

not chargeable to tax under any other section of this Act . 

Rates 

The rates ..ere as follows :-

( i) a withholding tax of lO"fo of gross sale proceeds . for 

instance , if property was sold for shs . 100,000 the with­

holding tax v.Quld be shs . 10,000. This provision did not 

apply to investment shares . 

(ii) For investment shares the rate of tax was 35% of the difference 

between acquisition cost and sale price . 

(iii) For companies the rate was the corporation rate of 45% for 

resident companies and 52 . 5% for non-resident companies . 

. . . . .. /15 
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(iv) For individuals the rate was 35% of the chargeable gain . 

Here the limitation was that the incremental. tax after 

the inclusion of the capital. gains was not to exceed 35% 

of the chargeable gains . As such t11.0 separate assessments 

VJere to be done . 

Illustration I 

Mr. Okumu ' s chargeable income fran business and employment is 

shs . 70,CXXJ. He has capital. gains chargeable to tax amotmting to 

shs . 68 ,700 . His assessment is as follows ignoring any personal. 

allowances : 

(a) Tax on Income excluding gains 

Shs . 

First £1200 @2 2,400 

Next £600@ 3 1,800 

Next £ 600@ 4 2,400 

Next £ 600@ 5 3,CXXJ 

Next £ 500 ' @ 6 3,CXXJ 

£ 3,500 2 , 600 

Tax incane including gains 

Shs . 

First £ 1200 @ 2 2 ,400 

Next £ 600@ 3 1 , 800 

Next £ 600@ 4 2 ,400 

Next £ 600@ 5 3,CXXJ 

Next £ 600@ 6 3,600 

Next £ 600@ 7 4 , 200 

......•.. /16 
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Next £ 600@ 8 4,800 

Next £ 600@ 9 5 400 

ext £ 600@ 10 6,000 

ext £ 600@ 11 6,600 

Next £ 335@ 12 4,020 

£ 6,935 44,220 

Maximum tax payable by Mr. Okunu is detennined as follows:-

Shs. 

Initial tax 12,600 

35% of 68,700 24,045 

36,645 

In this case he pays shs. 36,645 because when he is assessed 

on total income basis the tax exceeds the maximum tax payable as 

shown above . 

Definitions 

Transfer is any sale including exchange, a gift including settle­

ment into trust, insurance proceeds in the case of destruction of 

the asset, except in the case where the proceeds are used to 

reinstate the asset in essentially the same form within one year 

after destruction, abc;mdorunentJsurrender or cancellation of rights, 

this includes surrender of shares on dissolution of a company, 

any transfer to spouse or relative . The following do not constitute 

a transfer, INhere the asset is used as a security for loan, transfer 

into custody of liquidators or receivers, transfer by a personal 

representative of a deceased to a legatee, distribution of assets 

of ~rust by a trustee to beneficiaries . 

. ..... /17 
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Transfer Value or disposal value :-

This is nonnally the sale proceeds or the value of he consi­

deration given in exchange of the asset . Where the asset has been 

exchanged or given out for consideration other than money, the 

market value of the asset will be considered . The market value in 

this case is what the asset can fetch in the open market . Where the 

asset is destroyed the disposal value is the insurance proceeds . 

We deduct any incidental costs incurred wholly and exclusively for 

the purpose of transferring the asset. These include fees, commission 

etc . paid for professional services, stamp duty and advertising 

expenses . These expenses are allowable as far as they have not been 

claimed as expenses elsewhere . 

Adjusted cost : 

This is the sum of the actual cost of purchase or construction 

and any expenditure incurred wholly and exclusively on the property 

or preserving the value of the property, any costs of defending or 

preserving the titles ; any incidental costs of acquisition such as 

mortgage costs , valuation costs and advertisement to find a seller . 

capital gain : 

This is the difference between the transfer value and the 

adjusted cost . 

Reducing Deduction : 

For every chargeable gain an allowance known as reducing 

deduction is given on all property acquired before 1st January 1975 

and transferred before 1st January 1985. 

. ..... /18 
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Investment Shares 

The adjusted cost for these shares is the price they 

comnanded on the Nairobi Stock Exchange on 12th June 1975 where they 

were acquired before that date . For those ones acquired after this 

date, the cost is the value of acquiring them . The stockholder 

conducting the sale of the shares is responsible for collection and 

remittance of the tax . 

At this juncture an illustration would suffice to illustrate 

the above def initions . 

Illustr ation 3 : 

Mr . Okumu sells his asset for shs . 150,000. The costs related 

to selling include agent fees shs . 2,500 , advertising shs . 300, legal 

fees shs . 4 ,000 and valuation fees shs . 3 , 000 . He had acquired 

this property sometime back at a cost of shs . 60,000 . In securing the 

asse he spent shs . 5, 000 on legal fees, shs . 3, 000 on mortgage 

arrangement, shs . 2 .000 on valuation and shs . 1 , 500 as fees to an 

agent . The transfer value, adjusted cost and capital gains are 

determined as follows :-

Sale proceeds 

Less Incidental costs of transfer 

Agent's fees 

Advertising 

Legal fees 

Valuation fees 

Transfer Value 

Shs . 2 , 500 

300 

4,000 

3 ,000 

Shs . 
150,000 

9, 800 

140 200 
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Purchase price 

Add Incidental costs of acquisition 

Legal fees 

Mortgage fees 

Valuation fees 

Agent 's fees 

Adjusted cost 

Capital gains = 140, 200 - 71 , 500 

Exemptions from Capital Gains Tax 

Shs . 5,000 

3,000 

2,000 

Shs. 

60,()J() 

1, 500 11,500 

71,500 

shs. 68,700 

For individuals the following incane is exempt from capital 

gains tax . Income derived from:-

(1) Government or local authority stocks 

(2) Private residence of a tax payer which has been continuously 

occupied for the last three years . This includes any imnediate 

surroundings . However, no claims can be made for more than one 

house even where the husband and the w.ife own separate houses . 

The residence must be for dwelling purposes and where part of it 

is used for business purposes, the percentage used in this is 

taxable . 

(3) Land where the transfer value is less than shs . 30,000 . 

(4) Agricultural property of less than 100 acres except where the 

property is within the municipality boundaries . 

(5) Land adjudicated under the land adjudication Act or under land 

Consolication Act and the title registered under Registered Land 

Act. The transfer should be for the first time . 

. . . . . . . . . /21 
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(~) Proper ty sold (transferred) for the purpose of administering 

the estate of a dead person where the process is completed 

within 2 years . 

For companies the following income is exempt from tax :­

( 1 ) Gain accruing on any transfer or sale of machinery . 

( 2) Transfer of property in exchange for other property INhere 

the transaction is a restructuring of companies where the 

Minister deems it to be in the interest of the public . 

( 3) Gain on transfer of investment shares in an incorporated 

l:x:xiy , association of individuals of a public nature . 

CHANGES FR<M 1976 TO 1982 

In this section we are going to deal with the changes in the 

capital gains tax from 1976 to 1982 . We shall first of all give a 

StllTDTlary of the amendments in a ·tabular fonn and then discuss the 

amendments separately . In discussing the amendments , we shall 

illustrate their effects by numerical examples: 

s~ of the changes 

Year 

1976/77 

l978/79 

Amendments 

Income Tax (Amendment) Act 1976 was 
passed repealing the capital gains tax 
as a separate tax and incorporating 
the taxation of the gains under the 
Income Tax Act 

Only 5oPfo of the Capital gains was to 
be taxed 

Section Affected 

8th Schedule added 
to the Income Tax 
Act of 1973 

Section 34A of 
Inc:ome Tax Act was 
repealed by 8 of 
1978 s. 9 

...... /22 
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Amendrnen t s 

Rates of tax payable by both 
individuals and companies were 
effectively halved as rnam 1st Janu­
ary 1981 . \'ii thholding tax was 
also reduced 

1976/77 Amendments 

Section Affected 

Section 15( 8) was 
re11.0r ed, a new 
subsection ( o . lA) 
was added to 
Section 34 
Section 15(8) now 
applies to both 
individuals and 
companies 

In April 1976, an amendment known as the Incane Tax (Amendment) 

Act 1976 was passed in the Parliament repealing the Capital Gains 

Tax as a separate tax and incorporating the taxation of the gains under 

the Income Tax Act 1973 . This was done by adding to the 1973 Act 

another schedule (8th Schedule) to outline how the capital gains 

will be taxed as a form of incane . 

The argument for this arnencL11ent was that capital gains is 

essentially income hence it should be placed under the same administration 

as income . A new department wh±ch had been set up was dissolved and some 

of the personnel who had been hired were absorbed in the Income Tax 

Department which had been in existence since 1973 . This measure saved 

some government resources . The Capital Gains Tax department Y.Ould 

have to train new personnel to handle the tax . By transferring the 

administration of the capital gains tax to the Income Tax Department , 

the extensive training of personnel was avoided because the 

personnel in the latter deparbnent was fairly conversant with tax 

administration therefore learning how o administer capital gains tax 

...... /23 
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ould take them a shorter time as compared to new personnel in the 

capital gains tax department . Administration of capital gains tax 
. 

in the Income Tax Department was also cheaper in tenns of salaries 

because the existing personnel would not require additional salaries 

to handle the tax whereas if new personnel was to be hired in the 

capital gains tax department the Government would have to spend more on 

salaries. 

1978/79 Amendments 

The 1978 Finance Bill introduced the following changes . 

for individuals the rate of the tax was now 50% of the chargeable 

gains . This was done by repealling section 34A of the Income Tax 

Act 1973 . We shall use illustration 1 to show the effects of this 

change . 

Illustration 4 

Mr . Okumu' s capital gains amount to shs . 68, 700 . The 

chargeable gains is :-

50% of 68,700 = shs . 34,350 

Employment Income 

Capital gains 

Total taxable income 

Shs . 

34,350 

104,350 

.. . ... /24 



- 24-

First £1200 @ 2 2,400 

Next £ 600@ 3 1,800 

ext £ 600@ 4 2,400 

Next £ 600@ 5 3,000 

Next £ 600@ 6 3,600 

ext £ 600@ 7 4,200 

Next £ 600@ 8 4,800 

Next £ 4 7 . 5 @ 9 3, 757 . 5 

£ 5,217 . 5 25,957 .5 

The tax rates are those \Yhich ......ere prevailing before 1978 . 

Mr . Okumu now pays shs. 25,957.50 instead of shs . 36,645 . 

The change was introduced to reduce the tax charged on capital gains 

and thus curb the reluctance ; of businessmen to engage in 

transactions generating capital gains . The then Minister for Finance 

and Economic Planning also considered the efficiency criteria of a 

good tax system . He realized that high rates of the tax v.ould distort 

the economic set up of the country . People ~uld gradually diverge 

their interests to other areas which would result in over-investment 

in those areas and under-investment in the capital market . 

1981/82 Amendments 

The rates of tax payable by both canpanies and individuals 

v.ere effectively halved as from lst January , 1981. There was also a 

corresponding reduction in the rates of withholding tax . This was 

achieved by rewording section 15(8) and by adding a new sub-section 

(No. iA) to section 34 . Section 15(8) now applies to both companies 

and individuals . It reduces the chargeable gains calculated under the 

eighth schedule by one half . As for individuals this new subsection 

..... /25 
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34' iA J states hat the chargeable capital gains are to be rea'"eo as 

the top· slice part of an individual • s total income hat he 

maximum ra1:e of t ax payable o those gains is 35%. .....nus the maximum 

effective rates of tax payable on gains calculated un er the eighth sc he -

• 
dule and · before they are reduced by sect· on 15(8) are : -

Residen co~anies 22~% ( 5% X 50'h) 

Individuals 17~% ( 35% Y. 50'~) 

The new ·..r.i.thholding tax rate are :-

Ot.er pr-oper~:; 5~ of sale proce_ s 

Sec 1on l5(8) 1ntrod·.ces :.e requ~. ~ 

!' . 

ap;..L Ot- t= 

r.i!. · c:G er· e~ affec~.. 'I 

recuced by otL hal~ before e se--off . 

'The effec s of ~he an es a...,..,e dt::· 

·1 •stra ion 3. In t! is illustrat· on 1e s. a 1 . e E"· 

rr.etnod and he old ethod . 
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Illustration 5 

Notes 

(1) 

Purchase price 

Incidental costs of acquisition 

Incidental costs of transfer 

Sale proceeds 

Eighth schedule gain 

Reduction under section 15(8) 

Chargeable gain 

35% of 34 , 350 = 12 022 .50 

This is the same as 17~% of 68,700 . 

INDIVIDUALS 

OLD 

Shs . 

60,000 

11,500 

9,800 

81 ,300 

150,000 

68 ,700 

34,350 

34 350 

34 ,350 

EW 

Shs . 

60 000 

11,500 

9 ,800 

81,300 

150,000 

68 ,700 

34350 

34 350 
12 '022 . 50 ( i ) 

Let us assume further that he has employment incane &1l0unting 

to shs . 70, CX:X:). Under the old system he will pay tax to the tune of 

shs . 25,957 .50. Under the new system he will pay shs . 16 , 707 .85 

determined as follows :-

Employment Income 

Capital gains 

Total taxable income 

Shs . 

70 ,000 .00 

12,022 .50 

82 ,022 .50 
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First £ 1200@ 2 

ext £ 600@ 3 

Next £ 600@ 4 

Next £ 600@ 5 

Next £ 600@ 6 

Next £ 501@ 7 

4101 
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Shs . 
2,400 

1,800 

2,400 

3,000 

3,600 

3,507 

16 ,707 

To show the effects of the new system VIi th respect to canpanies 

we shall use the illustration below:-

Illustr ation 6 

Assume that the facts in illustration 3 apply to Okumu and 

Company Ltd . shs . 70,000 is income from business. 

Eighth Schedule gains 

Reduction under Sec . 15(8) 

Chargeable gain 

Income from business 

Total taxable income 

Tax at 45% 

Companies 

OLD 

68,700 

68,.700 

70 ,0CXJ 

138 ,700 

62 ,415 

NEW 

68,700 

34,350 

34,350 

70,000 

104,350.50 

46,957 .50 

The effects of the changes VIi th respect to VIi thholding tax on 

property is illustrated below. 

Illustration 7 

Assume that the sale price of a property is shs . 150,000 

OLD 

10% of 150,000 15 ,OCXJ 

5% of 150,000 

NEW 

7,500 

7,500 

...... /28 



- 28-

Illustration 8 

To illustrate the provision of section 15(8) with respect to 

capital losses we shall assume the following facts in addition to the 

ones in the above illustration. Mr . Okumu sold a second property 

for shs . 50,CXX> . This property had cost him shs . 60,000 . 

INDIVIDUALS 

Eighth schedule gain on first property 

Reduction under Sec . 15(8) 

Loss on sale of second property 

Reduction under section 15(8) 

Chargeable gain 

68 ,700 

34 ,350 

34 ,350 

10,350 

24 ,350 

24,350 

From this example it is clear that the new set-off system 

68,700 

68 ,700 

10,000 

58,700 

29,350 

29 ,350 

adversely affects individuals . The chargeable gains are higher under 

the new system consequently the ax payer pays more tax . 

Illustration 9 

Let us assume that the above facts apply to Okumu and Company 

Ltd . 

Eighth schedule gain on first property 

Eighth schedule loss 

Reduction under Section 15(8) 

Chargeable gains 

CCMPANIES 

OLD NEW 

68 ,700 68 ,700 

10,000 101CXX) 

58,700 58 ,700 

29,350 

58,700 29,350 
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For companies the new set-off system is favourable . The 

chargeable gains are lower under the new system hence the tax payable 

is less . 

Graph showing the effects of the Amendments 

Year 1975 1978 1981 

Tax liability 36,645 25,957.50 16,707 

30 ,000 
>, 

25 , 000 u 
·.-i 
,..-! 
·.-i 
.0 20 ,000 
tU 

·r-i 
..l 

~ 
15 ,000 

E-< 
10,000 

5 ,000 

1975 1976 1977 1978 1979 1980 1981 1982 

Time in years 

The graph slopes downwards showing the decreasing tax 

liability in respec: of capital gains as a result of the declining 

rates . We anticipate further decline in the rates since \Ne are 

strongly of the opinion that the gains are largely due to price level 

changes and hence fictious . 
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CONCLUSION 

In the foregoing discussion we have looked at important aspects 

in the development of capital gains tax in Kenya. le have noted a 

continuous reduction in the rates and the reason cited for this 

reduction is that the higher rates have had a great inhibiting effect 

on the property and other capital markets and so the lower rates have 

been introduced as a way of rebitalizing these markets . 

Hovrever, the new rates may still deter companies from undertaking 

necessary investment reorganization decisions . Such decisions may 

concern the disposal of assets for re-investment in large or more useful 

productive projects . Currently such disposals vr.ill attract capital 

gains taxation and wi 11 result in a depletion of the companies total 

capital resources considering that the gains may have resulted from 

price level changes and thus largely fictious . Bearing this in 

mind we still expect further changes . vie hope that the tax scholars, 

educators and practitioners will continue to assist the Income Tax 

Department in this respect . 

I 
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1 . Ray Sommerfeld, Hershel M. Anderson , Horace Brock, 

/lJ1 Introduction to Taxation, Harcout Brace Jovanovich Inc . , 

New York , San Diego , Chicago , San Francisco, Atlanta 1980 

Pg. 2 , ch . 19 quoted from Lawrence Seltzer, The ature and 

Tax Treatment of Capital Gains and Losses. New York 

1961, pg. 3. 

2 . Ibid, pg . 5 ch . 18 quoted from Oxcar S. Nelson, Capital Gains 

fran Price Level Increases The Accounting Review 

January 1951 pg . 31 . 
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