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\t. • • • • • •• and wemust, therefore, follONour virus through these phases

and endeavourto get the point of view of the fellON creatures that,
though regarded with loathing by the superficial, are sufferers even

as we are, and quite as innocent of intentional malice. For though

we acquire the disease frem them, they get it frem each other and

frem us. So there wouldseemto be as muchto be said on one side
as on the other. II

HANSZrnSSERRats, Lice andHistory

"•. . •. •. Colonial State generates a colonial posture. This posture

autcmates a series of ccrrplexeswhich remainwith the African long

after the colonial stimulus has ceased to have direct contact. The

continuation of these canplexes is seen in a state of mindwhich

permits colonialism as a reflex. During this pericd the remoteness

of the stimulus is often misinterpreted as non-existent, thus

generating a false sense of security in the minds of Africans

lately out of bondage. The stimulus exists, its virulence
tmdiminished. In fact what happens is that the inperial pcwer at

this time, finding itself undisturbed, conserves energy, spreads

its contagion, prepares the ground, and concentrates all its efforts

tONardsthe achieverrentof its main objective - that of .

. exploitation ......•. "

(])U!\1EQUaJUKWU: BIAFRA- RandemThoughtsVol.II
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There is a dearth of studies on lav.7and morals in Kenya, and

on Jurisprude..lce generally. Research an morals has tended to be

conducted fran the vf.ewpcdrit;of criminology or sociology. Three

law centered researches are currently being carried out: one on

law and roora.Lsconsidered fran +he perspective of criminal jurisprudence1

and the other two on selected aspects of law and morals.2 This state

of affairs is reflective of the neglect East African Legal Scholars

have shewnt~ards the study of jurisprudence3 and of law generally ~

There are manyreasons whya study of law and morals in Kenyashould

be undertaken. Least of these is its academicattraction - and a study

of law and rrorals is an absorbing intellectual pursuit. Moreimportant

is the fact that a society' s conception of law and morals is the nerve

centre fran which derives the societys' definition of econanic, social

and political relationships. Ideas on law and morals will invariably
reflect the daninant politico-econanic therres in society. Theyreflect

the rrentality and uncertainties beneath the mantle of exploitation; h<Nl
the loca1 exp.Icd.tInq elite are answering, by force of econanic, social

and political need, to the voice of the rretropolitan bourgeoisie. In
mappingout these relationships, wi.th regard to Kenya,we are essentially

attempting to sh<Nlthe quintessential subordination of the original

values of a Capitalist 'African State to the inherent ~hilosophy of
imperialist societies.

(1) Gakuru's LL.BDissertation is on law and morals seen
generally fran the v.iewpcdrit;of enforcement.

(2) R. Njiru's dissertation is on abortion; M. Materrn.lSis
on prostitution. Both are LL.B. dissertations.

(3) Mihyo'sThe Develq::rrentof Legal Philosophy (K.L.B1970)
remains the textbook bY/East African scholar to delve into Ian
Jurisprudence.

(4) In this respect, Ghai and McAuslan,Public Lawand Political
Change in Ke.1'lva(Oxford1970) is the only te~t of enduring
value on law in East Africa. Reviewershave not been kind to
other attemps at legal texbookwriting: see for instance
NcMrojeeand RemberQuic cruidbene Dictumest AbUlio MeumEst
(1975) II EALJVol I; Ojwang,J.B.ConstitutionalLaw and Government

. irtUganda (1976) 12 EAlJVoIr. Okoth-O:jendo,"TudcrJackson:
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This is not a definative study; indeed vri.thfhe very short time

available for research, it wouldbe superfluous, vain and foolhardy to

present it as such. Rather, we offer it as a rrodest contribution tcwards

an area of study and research whosecurrent neglect belies the magnitude

of its inportance tcwards a better understanding of the totality of the

forces at work on the entire Kenyansociety.

1: O· _. THOREI'ICAL FIW1EV\ORK

The existing plurality of schools of thought in bourgeois social

science - and in law - has meant,the existence of widely varying

conclusions dra\'-lIlfran the sane data. This multiplicity has been
attended by debates concerning the proper rrethods to be applied in

interpreting social phenarena.

Twobroad methodsof the study and interpretation of social

phenarena can be identified: the bourgeois theoretical franeworks,

which aim at interpreting social phenarena fran their superior class
Position; and the Marxist rrethod, which derives its I inspiration

fran materialist postulates. In each of these two broad categories,
hcwever, there exist manyvariations. As between the two broad

rrethods there exist manydistortions, aiming at establishing the

supremacyof one over the other.

In this chapter, we shall briefly discuss sore of the main

theoretical franeworks that have been employedas tools for deciphering

social phenarena. On this mapof theoretical franeworks, we shall
attempt to locate the thrust tcwards which East African theoreticians

have leaned. Of especial interest to the jurisprudent, hcwever, is
the effect rhat, these theoretical franeworks of the social sciences have

had in the area of legal analysis .

. The Law of Kenya.;.A ReviewArticle" (1970) 16 EAIJVol I
No.6, RukwaroG.KF 'R€viewof Kiapi's'Ciyil Service Lawsin.
EaSt Africa 1975 II EALJVol.I

See also Okoth-0::jendo,Teaching of the Lawof Irrmovable
. property: A Personal Assessrrent (Paper presented at the Faculty

of LawSeminar, University of Nairobi, September (1978)
at page 13.



3

East African lawyers have df.spLayeda markeddependenceon
legal positivism 2.S ~-;.-::lieoretical analytical tool. 5 There has,

howeve'r, recently sprang a host of legal scholars whohave relied on
Marxist conceptions of law and state in their attempts to decipher

socia-legal phenarena.6

The reliance by East African legal scholars on bourgeois
conceptual and methodological tools, and especi.al.Iy on legal positivism, is

we suggest, a mirror of the current underdevelq:rnent of society at large;

and this is an underdeveloprrentwrought by the colonial process, in

seeking to understand which we must resort to political econany.

1:1 . .SCME ·8C:X:r0-SCIENTIFrC MEl'HODS

Socio-scientific thought during this century has laboured under

the influence of MaxWeber,whose starting point in analysing social

phencrrenawas theid~alty:pus (ideal t~) To Weber, the idealtypus
was the chief instrurrent of causal analysis, and the fundarrental

concept of all social sciences. In giving the rationalization of the
ideal typus, Lachmanncbserves that:

"Whenweuse an ideal tyPe we starrl at a distance fran
reality but for precisely this reason we are able to
gain knavledge of it"7

But the ideal tyPe, being a theoretical and abstract concept,

has no solid, practical base. Ironically, the rrost; pungent criticism
of it was levelled by Weberhimself, whenhe asserted in 1913, that

logically, there is no difference whether the idealtypus is formed fran

(5) The point is well-noted by Okcfh-OqendoIn Prc:p:rty Theory
artdLand~UseAnalysis: A Theoretical Framework(J.E.A.R.D.
Vol.S No.1, 1975) and by K. Kibwana,Analytical Positivism

. iriKenya:APreliminary Enquiry.

(6) Eg Mihyo,The Develaprrentof Legal Philosophy op cit, Kibwana
. "AAcHyticalPositivism in Kenya, supra, Mutunga,Carrnercial

LawandDeveloprent in East Africa and A
~stification of the KenyaLawof Hire Purchase

(7) Lachmann,The Legacy of MaxWeber (He.inemann, 1970) pp 26 - 27
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meaningfuland intelligible or from specifically meaninglessrelation-

ships. Thus, in esssence, the idealtypus does not alwayshave any specific

reference to humanaction. It can at oncebe applicable to the human
sphere as to the plant kingdan.

The v.7eDerian system of thought is, as its rcot.s, very detenninistic.

Its mainpremise is that history is neither the conscious realisation of

ideas, nor the result of the deliberate efforts of collectives. The

idealtypus is designed to fit into a systemwhere the pervadingbelief

is that the end result of ideas is often widely different fran what
those whopostulated the ideas hopedfor. 8 My reading of this inelegant

trend of thought is this: that in examiningrelations within society,
not muchwill be gained fran adopting historical perspective, since the

synthesis so derived will ipso facto be foreign to the thesis. The

conclusions so reached mayalso be so erroneous as to arrountto no rrore

than mere conjencture.

In Africa, in the face of decolonisation and in the period there-
after, scholars have been faced with

"issues about the continuity of laws, internal conflicts,
'place' of customarylaw in the national legal systems
and legal t deve Ioprerrt' etc." 9

In an attempt to care to grips with these problems, jurists of ·the
historical schOol fell back on Weberiangeneralisations. Theyperceived

. law as developing over a period of time as a result of the volkgeist

(national spirit). To this schCXJI,changeis not perceived through

history, but t.hrouqh variations in the conceptions in voqueas to what
ccnprises the vo.Ikqe.i.s t.. Historical schCXJIjurists hc:wevermaskthe

truth that the volkgeist will invariably be defined by the ruling

class. The volkgeist, like weber's idealtypus, is not only arbitrary

and unscientific, but is a "mystic essence" essentially designed to

mask and mystify the exploitative operations of a class society.

(8) Berger; Invitation to Sociology: A Humani.sticPerspective
(Penguin, 1963) pp 52

(9 ) Okoch-Oqendo, Property Theoryand LandUseAnalysis
op cit pp 52
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To Mill, the coinage of the word 'utilitarianism' markeda desire

to emphasize observation as the only cor!"ect basis of any kncwledge

and humanexperience as the ultimate test of any idea. The emphasiswas

on the ccnsequences, rather than on the intention behind any act. Mill
believed that our kncwl.edqeof the world is a kncwl.edqeof experience.

Heargues that generalizations about the world should be rooted in

experi.enoe, They must be of an a posteriori rather than of an ~ priori
nature. Fletcher's sumnaryof ~ills socia-scientific met.hodis apt:

"Mill's emphas:lswas by no meansrestrictive of
imagination in the quest for knowledgeand critical
judgement; it was only insistent upon the giving
of adequate grounds for propositions, the clear
te~ing of explana~ions, ~e careful'1rovision of
evfdence for +hecraes and ]udgerrents. 2

Toboth Benthamand Mill, the greatest numbermeant no morethan the

bourgeoisie populace. The greatest happiness principle was a reaction

to the dissatisfaction of the bourgeoisie with being "kept outside the
parliarrentary 'control of state power.,,~3 Property, tax and licence Laws

were acting against bourgeois interests, and this could only be alleviated
by the bourgeoisie being well represented in parLi,arrent by scrre of their

CMn. It w""aS therefore argued that utilitarianism would

"meanchanging and inproving the political and econanic
institutions, changing laws of property, abolishing
privileges, equalizing opportunities, adjusting
taxation and other such matters. "14

(12) Fletrner, John Stuart Jllill: A Logical Critique of Society
(Michael Joseph, London1971) pp 29. Thus, Mill in his
The Logic and Procedures of Scientific inference (pp 51-91
Ibid) defines a hypothesis as:

"Anysupposition whichwemake (either without actual
evidence or on evidence avowedlyinsufficient) in order
to endeavour to deduce fram it conclusions in accordance
with facts ~vhichare knownto be real: under the idea
that if the conclusions to which the hypothesis leads
are knowntruths, the hypothesis itself must be, or at
least is likely to be true. .•."

(131 ~tihyo, lac cit pp 83
(l4}Utilitarianism (Grolier Classics, 1956), Intrcduction
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~lill sought to resolve what he considered to be ~~eunsatisfactory
methodsof the physical sciences. Hewas principally preoccupiedwith
establishing the procedures of inference by wh.i.chrrenestablished testable

kncwl.edqeabout the world of their experience. Like Ccmte,hovever, he

believed that the use of hypotheses in science was only valuable if the

hypothesis was testable against that experience. Thelnajor infelicity
of Mill's system, as wesee it, is that it does not attach much
importanceto a thoroughsocio-econamic-historical investigation as a

precondition for testing a hypothesis. This, it is posited, serves to

hide the shaky internal structure of bourgeois socia-scienctific and

legal positivist theories, because it is preoccupiedwith the consequence

rather than the intention. This preoccupation is observeable in positivisi
legal theory, and is especially glaring in Kelsen's pure theory of law.IS

It calls for no rrore than an analysis of the legal rules. This is
analytical positivismts Jnaindefect.16 It precludes, or attempts to

do so, an investigation of metajuridical factors in any conception of

law.

Opposedto these exanples of bourgeois theoretical rrethods is

the Marxist-Leninist approachto socia-scientific and legal analysis.

Karl Marx,Freidrich Engels and Lenin have left social scientists with

a bodyof irnrrDrtalworks. Their analyses are pranpted by the belief

that the material conditions of life must be understoodbefore carrL'1g

to grips with the superstructural features of society. TheMarxist

materialist approachcan therefore be distinguished fram the idealist

approachwhichexamineshumansociety fram the viewpoint of ideas. 17

. ",.

(15) See, Lauterpacht, Kelsen's Pure Science of Law, in Mexlern
Theories of Law(EdJennings) But Kelsen, by resorting to
to Kant's theory of kncwledgeas his analytical basis did
engagein the rretajuridical factors he so abhorred.

(16) That this is the case is evident framAustin's carrnandtheory
through all positivist theories of law,

to HartIs view of law the union of primary and secondary
rules.

(17) The idealist approachis best typified by Hegel, The
Philosophyof Histo~ (DoverPublications, 1956) Indeed,
Marx's starting point was a disputation of the verity
of Hegelianidealism.
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Marxsuccinctly surnnarisedthe rre+hodof his approach:

"••.. neither legal relations nor political forms
could be canprehendedeither by themselvesor on
the basis of a so-called general developmentof
the humanmind, but that on the contrary they
originate in the material conditions of life, the
totality of whf.ch •••• has to be sought in pditi::::al
econc:my."18

Thew.aterialist view of history differs fran the idealist viewwhich

proceeds upon the belief in the ascendancyof spirit over nature:

it is rooted in observeable developrents in humanhistory. It is therefore

POSsLbleto study with accuracy the social conditions of the life of the

d th ch . th di.ti 19masses, an e anges an ese con a.cns ,

The Marxist rrethodof investigating social phenarenais based on

the truism that production relations in society are foundeduponthe
econc:mi.cbase; that frcm this econanic base arises legal, political,

religious, intellectual and other superstructures. It is this ordering
that breeds conflicts in society. AsMarxobserves:

"It is not the consciousness of rren that detennines
their being, but on the contrary, their social being
that detennines their consciousness. At a certain
stage of their develq::rnent,the material productive
forces of society cameinto conflict with the existing
relations of production, or - what is but a legal

. expression of the sane thing - with the property
relations within which they have been at work 20
hitherto .... Thenbegins an epochof social revolution."

It is against this general backgroundthat the M.arxisttheory of law

and state has developed. This theory is infonred by three cardinal

tenets. Fristly, it perceives law as an historically detennined social

phencmenon, and rejects any subscription to the dictumubi ham ibi jus, 21

(I8) ~..arx,''1\.Preface to AContribution to theCriticrue of Political
'E'60ncmy'inj\1.arx-Engels-Lenin,On Dialectical ~lf.aterialism

(Progress Publishers, r.1osccw,1977)pp 43(19) .~in,The Materialist Conceptionof History 1 bid pp 315-377
(20) Marx, lac cit pp 43 - 44
(21) Wherethere are people, there is law
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since society aspires t.o-zardsthe stage where t.he law wi.thers away.

Secondly, law is seen as being inseparably Linkedwith the State,

and the understanding of the relationship between law and State as

being a necessary precondition for unveilLng the class nature of

law. Thirdly, ~...arxist legal theory subscribes to the view that

each socio-econanic fonnation is attended by its CNJI1 peculiar form

of law and state; thus, as Engels observes, the ideas of justice
in currency at any particular period will dependon the nature of

the existing socio-econanic formation. In the light of this, a

Marxist defination of Law has been advanced:

"TheMarxist-Leninist theory of law regards legal
normsas instrurrents of the class struggle in the
hands of the dominantclass: as a meansof
canplelling people to carry out the will of such
dominantclass ." 22

This definition of law is important because it underscores the

crucial relationship betweenthe law and the State. Itcorrectly
enphasizes the fact that the law is one of the important ccercive

instn.ments of the State, and that, therefore, the law cannot be

divorced fran the existent class struggles in society and the
. . . . 22b W . ct d -f' . t.i -fpert.airunq socro-econcnucsystem. e r'eje any er iru, a.on 0_

law - like the multiple bourgeois ones - which perceive law in
Lsol.at ion fran society in its socio-econanic setting. SUchdefinitions

are not seriously foundedupon the need to understand the totality of
the forces operating upon society and the dynamicsof their actual

functioning.

This Marxist-Leninist theory has been criticised by jurists

and social scientists alike on its theoretical and conceptual assumptions.23

(22) Golunski and Strogorich, BourgeoisDoc-torinesas to the
Essence of Law: Criticism Thereof pp 33

(22b)

(23)

See Mutunga,Carrrercial Lawand DevelOCiT'entin Kenya

Eg Karl Popper, The Poverty of Historicism (Routledgeand
KeganPaul, (London1972); Luijpeg, The Phenanenola;JYof
Natural Law(DuquesneUniversity Press, Pittsburg, 1967)
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A less errotional but equally pungent crLt.Lcf.smhas recently care fran
24Okoth-Cqendo, His main criticisms are not only that "condemning"

law to wither awaywith the State is to subject legal regulations to a
highly deterministic view,25 but also that the specific character

of law as a normative system is destroyed. 26 Wesuggest that these

fears are based on a refusal to appreciate the essential nature
and function of the law, and the relationship between that law and the
State that withers away.27 But nor do we consider Kibwanatsriposte28

to have been based upon a clear perception of the nature of the
quintessential point of contention. The problem, as we perceive it,29
is this: that Marxist dialectics, 30 has itself been shackled by

theoretical difficulties ~.albeit abstract in nature - and has fallen

to netaphysics as an aid, in the notion of the withering awayof the
State. If, as it does, Materialism takes as its starting point

-' -
, inexorable facts, we consider ita weaknessof the system that it
falls back to abstractions to attain completion. But this is a highly
abstract and theoretical issue that does not in any wayreduce the

truths inherent in the quintessential Marxist approach.

tv'EftSITY Of
___________ . '[>t:> ~

(24) Property Theory and LandUse Analysis, SUpra

(25) Ibid, pp 42

(26) . Ibid. See also Okofh-Oqendo, Teaching the Lawand
IrrrroVableProperty: A Personal Assessrrent, loc ci t.
But see Mutunga,Notes on Teaching CcmnercialLaw (Faculty
of LawSeminar, Nbi Universi ty Sept.1978) which provides
samerefreshing views on the place of law in society.
Mutungaeffectively answers Okoth-Cqendotsoft - repeated
fears about law losing its essential character qua law.
Heobserves that "statutory provisions must be mastered;
case law must be analysed, interpreted and explained....
Cammentsand articles by legal scholars on the relevant
legal issues must be recammendedand discussed. They
must be criticized. Our law students .... must knewwhat the
law is: they must knewwhereto find it. Anyapproachwhich
belittles this aspect of teaching must be disccuraged."

This, we suggest more effectively dispels Okoth-Qgendots
expressed fears than does Kibwanat s terse rhetoric in

-1illalytical PositIvism in Kenya (Supra)

(27) A brief summaryof this process is given by Mihyo(Supra)pp 84·

(28) Analytical Positivism in Kenyaloc cit
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Wesuggest, hewever, that the foregoing is not enoughjustification

for rejecting the Marxist-Leninist theory of law and State in favour

of other rrethods of interpreting social phenarena. The task, as

we see it, is to interpret social and legal phenanenain a marmer

that adequately exposes the exploitation of our society that
resulted fran colonialism, neo-colonialism and imperialism. To

argue that
"Wecannot build successfully on the literature we
have i~~erited because muchof it reflects utilities
and opportunities not in tune with our o;.m..... the
key tools of analysis that we have inherited - both
conceptual and rrethodological - conceal biases that
are not only intellectual in nature but ideological
in origin as well."31

(29) Evenon pain of being labelled deviationists!!

(30) Engels has observes: "Hegelts methodtook as its point of
departure pure thought, whereas here the staring point
was to be inexorable facts. A me+hcdwhich, according to
its cwnavewal, I camefran nothing, through nothing to
nothing. t It was the only elerrent in the entire available
logical material which could at least serve as a point
of origin. It had not been subjected to criticism,
not been cver+hrconr none of the opponents of the
great dialectician had been able to makea breach
in the proud edifice. It had been forgotten because
the Hegelian school did not knewhewto apply it. Hence,
it was first of all essential to cary through a thorough
critique of the Hegelian rrethod.II OnDialectual
1-1aterialism, op cit pp 49. (Emphasismine)

Marxhimself observed: "!v1y <;1ialectrrethcxlis not any
different fran the Hegelian, but is its direct opposit.
To Hegel, the life-process of the humanbrain Le. the
process of thinking, which under the nane of tthe idea t

he even transfonns into an independent subject, is the
derniurgosof the real world, and the real world is only
the external, phenanenal form of "the idea." With rre,
on the contrary, the ideal is nothing else than the
material world reflected by the humanmind, and translated
into forms of thought. II Capital, Vol I (Progress Publishers
1977) pp 29.
For a summaryof Hegelian Dialectics, see Mure,
The Philosophy of Hegel, (OUP.London,1965)

(31) Property Theoryand LandUseAnalysis op cit pP 42
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is to bend to forces of reaction. In any case, any "new"analytical

frarrework, to have any positive effect, must take into account the

total colonial and nee-colonial experience. It must consider the
class nature of KenyanSociety and rrethodsby which the rul.inq elite

use the law to consolidate fhe.i.r class positions. It must relate
the law to the other ccercive rreasures replete in the State machinery ,

and the reasons whythese evolved in Kenyaduring the later part of

fhe last century, and were consolidated after independence. The

Marxist-Leninist theory of law and State lives because by its very

nature, it takes these factors into account. Evidently therefore,

our stand that the analysis of social and legal phenarenonin Kenya

does not need to be contained in any "new"conceptual envelope, is

not spurious .

. ·1:3 _HYPOI'HESIS32

Lord Devlin, in his TI'OnographTheEnforcerrentofMorals33makes

the trenchant cbservation that the rroral. codes in society cannot

claim validity except by virtue of the religion on which they are
based. Hesubscribes to the view posited by Lord PhilliIIDre in
R. Vs Boutler 34 that

"Amanis free to think, to speak, and to teach what
·hepleases as to religicus matters but not as to morals. "

Lord Phillimore' s views, viz. that rrora.l codes are based on religion,

and that a person has freedan of religion (whichincludes freedan

of no religion), are only apparently contradictory. It is necessary
however, to dernistify Lord Phillimorets dicta in order to put

bourgeois conceptions of law and mora.Isin sharp relief.

(32) See footnote 12, Supra

(33) O.D.P., 1965: also in Dworkin,The Philosophy of Law
(0 U P 1977) pp 66 - 82

(34) (1908) 72 J.P. 188
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Relatio..lS in society are foundedon the existing - or Imposed-

eccnc:micbase. Fran this econanic base derive superstructural features ,

on law, morals, religion etc. While-these exist in a dialectical

relationship with the econanic structure, it is also true that they

exist in dialectical relationship with each other. But since the

econcmi,cbase is in the control of the ruling classes - thev derive

their exploitative powertherefrom - they also control the
relationship between the different superstructures.

Weposit that Lord Phillimore was no morethan engaginghimself
in "spinning" a fine specinen of English judicial rhetoric in the
barcque manner.,,35 Since the learned LawLord cannot have been

departing fran his class position, his staterrent can only be open
to one interpretation: that while the Victorian ruling class would

allow self-deception as to freedomof religion, it wouldnot

countenance lightly any departure - intended, apparent or otherwise -

from its chosen moral path.

Devlin·s major thesis then, is based uponthe argurrentthat

since society meansa ccmnunityof ideas on politics, morals and

ethics, an individual living in society must embracethose ideas.

Devlin argues further that every society has a shared morality,
and that there is no imrorality which is by its nature not capable

of threatening the society's existence. His plea for the legal

enforcesrent;of morals takes !DOtfrom this thesis.

OUrtask here will be to showhewthe class position posited

in DevLirivs argurrent on law and morals has been reflected in legal

andmoral relationships amongstthe various classes of Kenyanpeople.

Weshall shawthat while it is historically true that the ideas of
morals in society have always been ruling class ideas, the irrposition

of British rule in Kenya- with the attendent economicstructure

and other superstructures, based on English ruling class conceptions -

(35) This is Professor Hart's expression in discussing
Lord Si.Irond'sopinion in ShawVs. D.P.P. (1962)
A.C.-268, in Law, Liberty and Morality COUP 1965)
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had the effect of begirming the strangulation of the moral personality

of the Kenyanpeople.

Wewill argue that all this has caused a paradox of lego-

moral relations: of hewthe errergent Kenyanelite,conceived of a

colonial mother, maystill shewrespect to a senile, pre-capitalist
father. It will be the position taken here that this lego-moral
paradox and socio-Iegal conflict has been the cause of several
dead letter ICl'".<lS,best typified by the crirre of bigaII¥, which is
punishable under Kenyancriminal law.36

(36) UnderSection 171 of the Penal Code, Cap 63 of the Laws
of Kenya. The conflict arises because po.lyqamyis
still an accepted wayof life in Kenya, provided that
the marriage is contracted under customary law.

. Section 171, it is suggested, is part and parcel of
the imposition of English moral, legal and social
superstructures in Kenya. Several English decisions
exemplify the working and mentality behind these
superstructure - eg. Cockburn,C.J. in R. Vs. Allen
(1872) L.R. 1 C.C.R. 367 at 374-5 said that:

"BigaII¥involves an outrage on public decency
and morals, and creates a public scandal by
the prostitution of a solemnceremonywhich
the law aLl.cws to be applied only to a
legitimate union, to a marriage at best but
colourable and fictitious, and whichmaybe
made, and too often is made, the meansof the
rrost, cruel and wicked deception."

See also; Lolley's Case, (1812) Russ & Ry 237:
. R~'VS: 'Kihg (1963) All E.R. 561; R.Vs. Wheat (1921)

2 K.B. 119
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·CHAPT E R 1

0:0 SYNOPSIS

This chapter will mapout the general areas within whichwe

shall argue our views on law and morals in Kenya. In order not to
seriously truncate the value o£",/pre-emptthe views posited in lor
chapter two, this chapter will only deal with general therres.

The first section will give a brief historical introduction

which, we contend, must ex necessitate be at the rcot of any study

of the Kenyan.•..or any other society. This historical introduction

will include a vital discussion of the Repugnancyclause, and its

inpact on the conceptions of law and morals in Kenya.

Weshall then examinepre..-capitalist ideas of religion, culture

and morals. This excursus into pre..-capitalist moral, religious and

cultural notions is of useful canparati ve value, and will sharpen
the inpact of the erosive effect of the colonial superstructural

legacy.

In the final section, we shall trace the lines along which the

major bourgeois protagonists of the debate on law and morals have
argued. Dueregard will be paid in this section to the showinghew

positi vist writers on lavl and rrorals have attempted to maskthe
harshness of positivist theory by ill-fated appeals to natural law.

·1: 0 ..,;.HISTORICAL mnroucrIoo

Tne declaration of protectorate status on muchof what is new
Kenyaon J.5 June 1895 Marksthe effective advent of British rule in

Kenya. Prior to this, British interests had been largely motivated
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and concernedwith econcmicconsiderations. In declaring protectorate

status, the British governmenthad a keen eye on the coast:

"To the British Governmentthe East African
Protectorate ....•• appeared in itself to be of
little econcmicor strategic significaDce.
But since Zanzibar and the coast fonned a
necessary base for British operations in East Africa
and in the Indian Oceancarplex, the Protectorate,
a kind of Zanzibar backyard, had to be madesafe.
In the sameway, the security of the East Africa
Protectorate was regarded by the British as an
essential part of the major strategic consideration 1
for retaining control of Ugandaand the Nile Valley. II

Further justification for Europeanactivities after 1895derives in

large rreasure fran the General Act of the Berlin Conference,

concludedby the Participant states. This Act purportedly laid

dONrlrules
"relating to the acquisition of, and establishrrent
of authority over territory in Africa, and coupling
these with moral injunctions to step the slave trade
in Africa and bring 'Civilisation I' to Africa .•.. "2 .

Since little was knownof the interior, this General Act dealt only

with the coast. This ignorance of the interior generated a crop of
doctrines of the interior, about which there was no consensus amongst

the carpeting Europeanstates. The problem of lack of consensus was
resolved byrreans of bilateral agreerrent betweenEuropeanpa.vers.
These agreementsmainly delimited spheres of influence. At the same

tirre, treaties were concludedwith chiefs in the interior.

At this stage of the colonial process, the chief exploitative

agent of the interior was the Chartered Canpany. The British

East Africa Association (B.E.A.A.) by obtaining Charters and

concessions, acted in the interior wi.th an irrpunity the British

Governmentwouldnot have been able to achieve because of constitu-

tional blocks and international agreerrents regarding the interior.

(L) B~A.Ogot,""Kenya'Uriderthe""British, 1895- 1963 in
Ogot and Kieran (Ed) Zamani (EAPH& Longman1969)

(2) Ghai and McAuslan,Public Lawand Political Change
in Kenya (Oxford, 1970) pp 4
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The granting of a Royal Charter of Incorporation to the B.E.A.A.,
ih'1838 silenced British Constitutional experts whohad argued about

the answerability of the British Goverirrrentto acts of the B.E.A.A.,

which tso« becaroe the Imperaial British East Africa Canpany, (I.B.E.A.)

Fran 1888, the IBEAwas recognised as an ann of British imperial

policty. It differed fran the REM in its source of power, Ghai
and HcAuslanreport that

"In legal terms, this meant that whereas the
Association had derived its pcwers solely fzxm
the agreerrent with the SUltant, the Canpany
derived its powers first and foremost from
the British Governrrent,and then fr~ agreerrents
with the Sultant and other rulers."

The declaration of protectorate status marks the beginnings of the
decline of the imperialist OPerations of the I.B.E.A. as an agent

of the British governrrent. It markedthe beginning of the process

of handing over its concessions at the coast and its charter to the

British governrren~. Fran then on, the legal basis for British
entrenahment in Kenyawas derived from a series of Order's-dri-ConciL.4

While the British Governrrent(andEuropean)adventure in

Africa did take force fran strategic and social factors, 5 the most
inportant cause was econanic. Lenin observes that:

"the eoonanicquintessence of imperialism is monopoly
'capitalism. This very fact determines its place in
history, ,for monopolythat grewup on the basis
of free competition, and precisely out of free
oarnpetition, is the transition fram the capitalist
system to a higher socio-econanic order"6

(3) Ibid., pp 7
(4) The legal problems encountered in this process are well-

traced in Wolff, The Econanics of Colonialism: Britain
and Kenya1870- 1930 (TransAfrica, 1971)

(5) See Wolff, op cit chapter 1; R. VanZwanenberg,An
Ecortamicfi3:oryof Kenyaand Uganda1800-1970
(Mac:Mtllan,1975) pp 183-188; H. Arendt, TheAlliance

. 'BetweenMoband Capital Infra pp 101

(6) Lenin; The Highest Stage of Capitalism in H. Wright (Ed)
. 'TheNewIrrperia1ism: Analysis of Late 19th C. Expansion

,(D.C.Heath & Co. 1961) pp 37
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Lenin views linperialism .,:and we agree - as &"1 inevitable

catastrophe, as one of the crises resulting fran the internal

contradictions of the Capitalist system, and leading to its final

breakdcczn, Onthe process of linperialism, Lenin observes that it

lIemergedas the developmentand direct continuation of
. the fundarrental attributes of capitalism in general.
But capitalism only becamecapitalist imperialism
at a definate and very high stage of its development,
whencertain of its fundarrental attributes began to
be transforrred into their opposites, whenthe features
of period of transition fran capitalism to a high
social and economicsystem.began to take shape and
reveal themselves all along the line. Econanically,
the main thing in this process is the substitution of
capitalist monopoliesfor capitalist free competition.
Free competition is the fundarrental attribute of
capitalism, and of ccmrodf ty 'prcduct.iongenerally.
Monopolyis exactly opposite of free competition."7

1:1 - THEMISSIONARIES

As ~Jeshall argue later, the ideas of morals that the colonial

religious and legal superstructures imposedon Kenyawere ideas of the

British ruling classes. These ideas had been inculculated in

"the humandebris that every crisis, follcwing
invariably uponeach period of industrial grcwth,

.eliminated pennanently fran producing society. Men
whohad becrne pennanently idle were as superfluous
to the ccmnunityas the cwners of superfluous wealth. 118

It was these people whotook it as their task to teach and impose
upon colonial societies, the morals and religious views of the
masters whohad rejected them. Praninent arrongst this groupwere

the missionaries. Theywere a product of 19th Century British

liberalism, which had its roots

(7) Lenin, Ibid pp 34. These views by Lenin clearly
dispel those views posited by bourgeois and reactionary
econanists and historians of linperialism eg. Hobson,
Imperialism, whoargues correctly that imperialism
resulted fran the financial weaknessof the capitalist
system: but Hobsonwas a laissez ·faire econanist and
believed in free trade and this distorts his views;
also Schumpeter,Inperialism as a Social Atavismwhere
he views capitalism as being anti inperialist by nature!!

Arendt; The~liance BetweenMoband Capital (Supra) pp 103
,

(8)
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in liberal syrrpathyfor the fate of the Industrial poor in Britain,

whowere the victims of the crisis of Capitalism in its transition
from pre-monopolyto monopolycapitalism.

The ChurchMissionary Society (C.M.S.) founded in 1799 in

Englandwas resposible for the first missionary intrusion into

East Africa. Its activities in Africa began in 1844whenJohann
Krapf began to explore the East African coast: he was joined by

ReI:xnannin 1846. Theyfounded the first mission station at Rabai

Mpyanear Mambasa.TheirrrUssionary operations were based on the belief
that education of the native was an agent of evangelization. They

saw- e::fucabCY:7 czf" Me nab"VC' as a .E2.z:S"C and .n~ SbSl cc:r.>ards

the salvation of his soul, and therefore undertook educationaL

activities with that in mind. But schools were responsible for a

conflict of interest that developed: while the missionaries

encouraged children to attend school, parents opposedthis because

it interferred with cultivation. In this conflict,

"Livingstone and his adherents put forward the view
that evangelization by itself was not enough, and

-Christianity, civilization and CCXTITerceneeded
to develcp together. His argurrents were opposed
by the rabid evangelicals whowere so concerned
with the salvation of Africans as individuals that
they sawno need to concern themselves with Africans
as carrnunities."9

For a long tine, the evangelical v ievl held sway, and despite the
conflict, missionary activity in Kenyaintensified after the

declaration of protectorate status in 1895. The Protestant East
Africa Scotland Missionwas formed; supported by Mackinnon,with

centres in Kikuyuand !-1erutribal areas. The African Inland Mission,

a non-denaninational Americansuported group, founded a station at

UkarrU:>aniand later TOClVedtheir headquarters to Kijabe where they

carre into contact with Kikuyuand other Rift Va1ly peoples such as

the Nandi. TheAmericanSeventh DayAdventists and Q..lakersset up

missions in Nyanza. M2anwhile,while the Methodists established a

mission in Meru, the C.M.S. spread to Kabete, Fort Hall, Embu and Nyanza.

(9} Anderson;'The Struggle for the School (Longmans1970) pp 14
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Although the extremists amongstthe missionaries did eventually

seemto overccroetheir initial disbelief that "Godshould need to
use such a worldly instrmnent as the school to spread his religion"10

the education provided at the schools, apart fran being the hopelessly

inadequate rote-learning of religious dogma, also attempted to

strangle creative indigeneouspursuits such as dance. These schools

were also used as forumsfor denouncingaccepted local moral ideas

in favour of Christian morality: these two normswere often in

conflict. A particularly high point of this conflict occurred in

1929 over the practice of female circumcision which the missionaries

considered pagan, crude and cruel, but which the GikuyuSCM as a

vital link of their existence. ManyGikuyubroke CMay fran the

missionary churches as a result of this conflict.

It is howeverimperative to put missionary activities in the

context of the developmentsthat were taking place in capitalist
Europe. In 19th Century Europe, two factors especially affected

social, legal, econanic and political thinking. The first was

the Industrial Revolution, and the other was the deveLoprent;

of utilitarian philosophy. Both these were responsible for the
explditation of the workingclasses. 11 Utilitarianism, having been

used by the bourgeoisie to overthrew feudal regirres, was later used as

'a .tool of subjugation in the exploitation of workingclass labour

as the Industrial Revolution advanced. In Africa, the sarreprinciple -

wielded arrongst others, by missionaries - was used at the whimof

bourgeois capital in the service of monopolycapitalism. It is our
view that the missionaries, in instilling the tenets of christian

dogmain the Africans, were essentially attempting to stiffle reaction

against, and to mystify, the dynamicsof this exploitation. Thus

the missionary religious and educational superstructure were in an

important dialectical relationship with the operations of the imperialist
ecananic base.

(10) Ibid., pp 16

(11) The effect of this exploitation in Britain are
pof.qnant.Iybrought out in Df.ckens" novel, HardTines



It is axiomatic that the attainment of total conquest and

the subjugation of a pec:ple demandsthat the "conquerors" hit at
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end, colonial legislation constantly hit at the local ideas of
morality • Weshall nay examinethe most pre-eminent colonia

legislation regarding law and morals.

. ·1:2 - THEREPUCNANCYCLAUSEv

The irrporation into Kenyaof English ideas of law, morals,

justice and society is heavily sanctioned by the law and can be

traced to 1897.12 The Judicature Act of Kenyal3has its roots in
that Order-in-Council. This Act contains a proviso stating that

this received English law shall apply only so far as the

circumstances of Kenyaand her inhabitants pennit.14 Courts,

and especially colonial courts, were notorious for ignoring
this provision. 15 R. Vs. Arnkeyo16where it was held that in

African. societies, the institution of marriage as it is understood

in the West is non-existent, is an especially notorious exanple.

Of greater Irrport; to the debate of law and morals, is

Section 3(2) of the Judicature Act. This sub-section is styled

as the Repugnancyclause in legal parlance. It provides that

(12) By the 1897Order-in-Council. The provisions of this
Order-in-Council were restated in the 1921Kenya
ColonyOrder-in-Council Section 4(2) of which stated
that civil and criminal jurisdiction of the suprerre
court in Kenya

"shall so far as circumstances permit, be exercised
in conformity with the Civil procedure and Penal
Codesof India and other Indian Act.swhich are .in
force· in the Colonyat the date of camencenent
of this Order and subject thereto and so far as
the serre shall not extend or apply shall be exercised
in oonformi.ty with the substance of the ccmnonlaw,
the doctrines· of equity and the statutes of general
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"TheHighCourt and all subordinate courts shall be
guided by African custanary law in Civil cases in
which one or rrore of th~ parties is subject to it or
aftecL.edby it, So far as it is applicable and is not
repugnant to justice and morality or inconsjstent with

- any written law, and shall decide all such cases
""acCordingto substantial justice and without undue
"regard to technicalities of procedure and without undue
delay. "17

Two main issues arise fran this section • Firstly, it makesno

attempt to define whosejustice and whoserrorality it refers to.18

Colonial judges, hcwever, did not seemto have encountered any

undue problems wi.th this. WilsonJ. had a simple answer: in GiJao

bin Kilirro Vs Kisundabin lfuti19 he observed:

"Morality and justice are abstract conceptions and
every carmunity probably has an absolute standard of
its avn by whf.chto decide what is justice and
what is morality. But unfortunately, the standards of
different ccmmmities are by no meansthe sarre •••• I have
no doubt whatever that the only standard of justice

application in force in Englandon the eighth day
of August 1897and the practice and procedures
observed in the courts of Justice in Englandat
that date."

03}- Act No.16 of 1967.

(l4} _ Judicature Act, Section 3 (1)

(15) See M.L. Marasinghe, Policies, Purposes and Aimsof
- 'Reception in British Colonial Africa (12EAIJ1976
Vol I) pp 24. But this tendencyof judges to interpret
justice and rrorality in the sarrewayEnglish Courts do
still persists in neo-colonial Kenya, since the judges
are by and large Englishmen,shackled by English
judicial tradition.

(16) (1917) 9 E.A.L.R. 14

(17) Erphasis mine.

(18) Allot, NewEssays in African Law(Butterworths, 1970)
p159~0 explains this by reference to British conceptions
of natural justice. But Allot's general tenor is
sympathetic tCMardscolonial judges. Hesays of the
RepugnancyClause that it

"gives flexibility to the administration of justice
since it puts the extent of the operation of Custanary
law ul timatel y in the hands of the judges. It is
within the discretion of a judge.... whether to al.Lo»
a certain rule of eustanary law to operate or not;



23

and morality which a British Court in Africa can apply
is its 0VJn British standard."20

The "British Standard" alluded to by Wilson J in this case is, we
sul:rnit, the standard and morality of the British ruling classes,

which they dispatched their superfluous humandebris, born of

superfluous capitalist production, to spread and preach in the

colonies.

but tris discretion is a judicial one which should
be exercised as far as possible, on clear and
satisfactory principles." pp 162 (emphasismine)

DenningL.J. (as he then was) observed in Nyali Ltd vs .
. Attorney General (1957)IAlI E.R. 646".... in these far

off lands the people must have a law which they
understand and which they will respect. The carmon
law cannot fulfill this role except with considerable
qualifications. The task of makingthese qualifications
is entrusted to the judges of these lands. It is a
great task which calls for all their wisdan."

But as Harvey, Introduction to the Legal Systemin East
. Africa (EALB.1975) observes, the good sence ShCAVl1 by
Denningseemsto have been beyond the wisdan or the
cx::npetenceor the willingness of the colonial judges
and their superiors in the appellate benches in
England. (p 553) . As a cursory survey of co.loru.al.
decisions shcws, there were no clear-cut principles
adopted in determining what,constituted "goodconscience"
and 'lrorality". It is submitted that the ideas of good
conscience and morality adopted, whenaccording to
English standards was accorqing to the subjective
conscience of the particular colonial judge.

Neither do we agree with Allot's contention that the
fact that a judge is a native Kenyanin nea-colonial
Kenyais of little moment. (p164) The lie is adequately
given to Allot's contention for exampleby the decisions
of Mulli, J on the law of real property in SamuelThata

. 'Mishekvs. Priscilla Wambui(H.C. of KenyaC.C.No.1400
of 1973 unreported): ManiVs Mani (H.C. of KenyaC.C.
No.34 of 1977unreported) and KibuchuVs Mbugua(H.C. of
Kenyac,c, No.1090of 1970unreported) A brief discussion
of the irq:x:)rtanceof a judge's backgroundto the kind
of decisions he gives is given in G.K. Kaman'sNotes on
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The second issue raised by Section 3(2) is that by providing

that custanary law shall apply so long as it is not Incons.ts+ent.

vTithany written law, it has been used to outlaw the application

of custanary law - and thus custanary ideas of justice and

morality - in the courts~1 A separate discussion of this is

otiose, since it wi.Ll, cover the sarreground as that of the first

issue.

The point that reception clauses in East Africa should be

viewed against the backgroundof British paternalism has been well

made.22 This pate:rnalism extended not only to administrative

JusticeML111is' Problematic Aspects of LandLaw"Justice
ML111i'spaper was presented at the 1978LawSociety of
KenyaConference.

(19) (1938) 1 T.L.R. (Rev.) 403

(20) Emphasismine. This was the typical view of colonial
judges, and as a result, colonial courts becarrepc:weful
vehicles for the miscarriage of justice: See R. Vs .

. Arnkevo(Supra). t\here the courts did not read
repugnanceto morality and justice they arrived at
the sane conclusions by arguing that they were guardians
of British Colonial policy - See Ole OlosoVs Nalulus
OleKidoki (1915) E.A.L.R. 10

(2l) See KimaniVS.Gikanga (1965) E.A. 735 especially
the judgementof Crabbe, J .A. It has also been
argued that Section 3(2) is unconstitutional -
See G. KarnauKuria,Christianity and Family Law

. ·inKeti.ya (1976) 12 EAIJ No.1 pp 66

(22) Marasinghe,Reception Statutes in British Colonial
. Africa op cit. Kamaualso reads racism in rhese

clauses and I agree with this view.
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affairs but also to legal ones. Obsessiveuse of ccmron law

precedents was the order of the day-in the courts23 and the chief

characteristic of the benchwas the tenacity with whi.ch it clung

to the ideas therein of British ruling class morality. With

this developmentwent a constant and incisive erosion of local

ideas of norals and justice, whicheven the statutes could not

arrest: the statutes were, after all, a major tool of that
erosion.

Theconceptsof justice and morality as affected by the advent

of colonialism maybe looked at in their dialectic relationship,

with the thesis being provided by the pre-capitalist concepts, their

anti-thesis by the colonial conoepts, and the synthesis by the
resultant i:vJo - pronged conception of justice and morality. 24 Our

concern with custanary law, hewever, derives fran the fact that

customary law embodiesthe original repository of the concepts of
justice, law and morality of the Kenyanpeople.25

·1:3 RELIGICN ,CULTURE ,LAW AND MJRALS

Morals, as a reflection of a people's wayof life were

derived in the pre-capitalist era fran, inter alia, the people's

culture and religion. Religion in this section will be understocrl

to meanmore than just the western conoept of religion. Neither will

(23) Then, as new. This has been explained by the fact that
lawyers in Kenyahave largely been trained in the
ccmronlaw tradition, which they have been unable to
break awayfran.

> Statutory and Custanary.

The issue whether or not custanary law is dead does not
belong here. Weare concernedonly with its postulates -
if vestiges of it are existent - or with its postulates as
they were if it is dead. Thevalidity of our arguments
doesn't dependon its life or death. Whilewe subscribe
to the view that customarylawbelongs to the pre-capitalist

(24)

(25)
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it be taken as embracingthe tenents of Islam. Colonial authorities

catered for Islam by providing for the existence of Kadhi's courts,
which dealt wi th pertinent aspects of Islam.

Weshall understand religion as including not only spiritual

tene:.ts, but also the wholeway of life which in pre-capi talist
Kenyalinked the Unborn, the living and the dead inextricably.

It vrlll caver a way of life that was largely devoid of bourgeois
individualism where on death, an individual waits for judgerrent

day alone. w:Lthno link with the living society. Colonialism, which
ushered in capitalism in Kenya,had a disruptive effect of the people's

conception of morals and justice; it also soundedthe death knell

for a large selection of traditional systems of the enforcementof

Morals. Kenyatta's observation with regard to the Gikuyuwas also

true of other ethnic groups in Kenya:

"Religious rites and hallcwed traditions are no longer
observed by the whole ccrnmunity . Moral rules are
broken with impunity, for in place of unified tribal
morality, there is ncw..... a welter of disturbing
influences, rules and sanctions whosenet result
is not only that a Gikuyudoes not kno»what; he
mayor ITaynot, ought or ought not to do or
believe, but which leaves him in no doubt at all
about having broken the original morality of his
people. "26

Kenyatta has, in this passage,highlighted the conflicts caused by

the imposition of different legal and religious superstructures in

place of the original pre-capitalist ones. In legal terms, it

maybe argued that the pre-capi talist notions of the rule of law
were being replaced by alien, capitalist ideas of the rule of

node of production -e- as expressed by Kibwana,
Analytical Positivism in Kenvaop cit, we do not
agree that it is outmodedon the ground. Wesu1::rnit
that observation of Kenyansociety renders customary
law outmodedon the theoretical frontiers of Marxist
political econamv.

(26) Kenyatta; Facing MountKenya, (Heinemann,Nairobi
1978 reprint) pp 251
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law. Weposit that the gradual erosion of the Kenyanpeople's

ideas on religion, culture, law and rroral.s contributed to a large

extent to their disavc:walof the colonial political superstructure,
culminating in the 1952Warof Liberation. That the colonial

overlordship was replaced by a nee-colonial one after independence

is, hcwever, not surprising: that is a law of the imperialist

process.

Wehave argued that all "Superstructures exist in a dialectical
relationship •..lith each other.27 Thus, even after 1963, Kenyanleaders

and theorists still looked to the religious and cultural superstructures

to bolster up the political superstructure. Traditional cultural

superstructures were perceived as a permanent feature of African
Socialism. 28 In the semevein Okot p'Bitek remarked that

"Another fundarrental force in African traditional
life was religion •..mich provided a strict moral
code for the Cc:mmmity. This will be a permanent;
feature of African Socialism. ,,29 .

The argumenthere seemsnot to be that religion wouldbring about
Socialism, but that the "new"doctrine of African Socialism would

necessarily embracethe religious superstructure. The failure of

African Socialism as an econanic and political philosophy lay in the

fact that it derived its inspiration in no srna.llmeasure fran a

host of vague concepts like "African traditional life," and in
total disregard of history and of the econanic forces that ushered
. . . . Li d 1 . l' 30111 arrperi.a a.sm an co om.a a.sm,

Pr~apitalist systems of the enforcement of morality were
also sharply affected by the advent of inperialism, which replaced

these with those of the imperial nation. Professor Mbiti observes

that in pre-capi talist systems in Kenya,

(27) See Irttrodliction supra Sectiori 1:3

(28) "African Socialism arid its Application to Planning in Kenya
(Sessional Pap er No.10 of 1965)

(29) Okot p'Bitek; African Religiohs in Western Philosophy
(E.A.L.B.) pp 111 - 2

(30) See Lenin; The Highest Stage of Capitalism op cit
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"There eXists ..... manylaws, custans, set forms of
behaviour; rules, observances and taboos, constituting
the moral code and ethics of a given communityor
society. Sore of them are held sacred They
originate in the Zamaniwhere the forefathers are ....
Anybreach of this code of behaviour is considered
evil, wrongor bad, for it is an injury or
destruction to the accepted social order and peace.
It must be punished by the corporate ccmnunityof both
the living and the departed, and Gcdmayalso inflict
punishIrent and bring about justice. 1131

Anoffence, m::>ralor natural evil suffered by a person was believed
to be caused by nembers'of his ccmnunity.32 The belief amongst

the majority of African people was that Gcdpunishes in this life,
and is there£ore concerned with the moral life of mankindand the

upholding of moral laws.33 Mbiti further observes that each
ccmnunityhad its arm form of restitution and punishrrent for both

legal and moral offences, ranging fran death for offences such as

murderI to fines for lesser offences against the person,or
34property.

Scholars on pre~apitalist Kenyanreligions and culture and

philosophy are agreed that the stability of the cammunitydepended

to a large extent on the observance and enfor'cerrent;of its moral

codes. The dynamics of this enforcementwere hcwevervastly

different fram those of Western Christian theology. In pre-capitalist

societies, sanctions were constant and foretellable. In Western

religious ~ology sanctions were in the form of a hell-fire in the

hereafter. Whereit is politically expedient to rrete out earthly

punishIIEnts, such sanctions will, in Capitalist societies, depend
an the Degree of the threat to the ruling class, of the infringerrent

being punished. A mythi.cal "reasonable man"has been invented to

(31) Mbiti; ·AfricartReligions and Philosophy
(Heinemann1971) pp 205

(32) Ibid. , pp 208
(33) Ibjd. , pp 210

(34) Ibid. , pp 211
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maskthis reality. The "reasonable man"of Capitalist society

is, we suggest, a product of the vicissitudes of bourgeois politico-

econanic necessity, and sanctions can therefore be neither constant
nor predictable.

In pre-capitalist society, an individual was at once an
inextricable part of society, and a mirrorof it. In Mbiti t S

terminology, he is a corporate, or social man. His calamities,

hopes and fears are those of his society. The individual is,
therefore, of central importance. Existing studies on law and

rmral,s view the individual, by and large, against the background

of general ~\Testembourgeois individualism. Weintend here to

look at the individual not ~ individual pure and simple, but in
the context of his role in society. This discussion will bear in

rrdndthat colonialism and neo-colonialism necessitated choice-

makingviz-a-vis law and morals; we shall view the individual fran

the point of view of this necessity. The juridical rationalisation
for the makingof these choices is enshrined in Section 3(2) of the

Judicature Act of Kenya. The dynamicsof this necessity are,

hcwever, the province of Chapter II.

1:4· .,;.. THEDEBATECNLAWANDMJRALS

The debate on law and morals is not a recent one. To atterrpt

to trace the debate fran its origin, even if such a task were possible

in a study this short, wouldbe otiose. Weshall therefore look only
into the debate as it has developedsince the 19th Century.

In it I S m::x1emaspect, the debate takes root fran the

publication of John Stuart Mill's Essay OnLibe~ in mid-nineteenth

centry. That essay atterrpted to define the lirnits of pennissible

social interference in the individual's affairs. OnLiberty has its

Loqf.cal,ccnplerrent in Mill's other influential essay, Utilitarianism,
whichexaminedthe extent the individual maygo/in the pursuit of his /to

a.-.n happiness; its maintherreis that the main end of society is to

provide for the greatest happiness for the greatest number. These

essays represent probably the most eloquent defence of individual

freedan as it is conceivedof in the West. In these essays, Mill



30

argues that the onlytirre whensociety mayjustifiably interfere with

the individual is whenthe individual's actions represent a threat
to society. In his' oft-quoted justifying passage, Mill observes

that;

" •••.. The only purpose for which pcwer can be
rightfully exercised over any rremberof a
civilised communityagainst his will is to
prevent harmto others. His owngcxxi,whether
physical or moral, is not a sufficiet warrant.
Hecannot rightly be a:::npEiledto do or forbear
because it will be better for him to do so,
because it will makehim happier, because in
in the opinion of others, to do so wouldbe
wise or even right." 35

MiJ 1 further asserts - and this is the crux of his doctorine - that

"Theonly part of the conduct of anyonefor which
he is arrenab.leto society, is that which concerns
others. In the part whichmerely concerns himself,
his independenceis, of right, absolute. OVer
himself, over his c:wnbody and mind, the individual
is sovereign."36

l"!.ill's postulations must hONeverbe read with one caYeat: that Hill

excludes slaves andminors frem the ambit of his theorising. What
Mi.Ll, considers to be the general morality of society is, in fact,

a function of the class interests of the bourgeois. TheWolfenden

Committee'sReport was later to take Mill's view on the enforcement
. 37of morality.

(35)

(36)

(37)

Mi.Ll., On Liberty (Grolier Classics, 1956) pp 375
. .Ib.ld

Mill arques that "Thosewhoare still in a state to
require/taken care of by others ..... must be protected ;being
against their ownactions as w=ll as against external
injury." On Liberty pp 375

In the sarre vein, the WolfendenCommitteeargued
,that, as they S2M it, the function of the criminal
law is "to preserve public order and decency, to
protect the citizen fran what is offensive or
injurious, and to provide sufficient safeguards
against explitation and corruption of others,
particularly +hose whoare specially vulnerable .... "
quoted in Smith and HCXJan,Criminal Law(Butterworths,
1973, 3rd Edition) pp 19



Fourteen years after the publication of OnLiberty, Mill

was to be taken to task by Jarres Fitzjarres Stephenwhois often
regarded as Mill's most unbendingcritic. In Liberty, Equality

and Fraterriitv, which is primarily a riposte to OnLiberty ,

Stephen delivers a most biting critique of Mi.Ll i.an ideas. He

launches his critique by ber'atInq Mill for taking as axianatic
general principles whichMi.Ll, did not endeavourto give proof of,

and whichMill expected to be accepted ipso dixit. Stephenargues

against the Millian idea of liberty - that no one should try to

affect another's conduct by exciting his fears, except for the
sake of seLf+pr'ot.ect.Lon , Stephenargues strongly that all

morality, and all existing religions, in so far as they aim at

affecting existing conduct, appeal to hope and fear, and to fear

rrore emphatically than to hope.38 It is on the strength of this

argurrent that Stephen justified his assertion that it is part of

the law's £unction to enforce morality.39

To Mill, any moral system that aims at morethan allcwing

people to please thernselves without hurting their neighbours, is

contrary to his principle of liberty. But, as Stephenargues,

to subscribe fully to this Millian limitation of the application

and working of moral systemswouldbe to do CMaywith, and conderrr:

every system of morals.

The Mill - Stephen debate of the Nineteenth Centurywas the

precursor of this century t s Hart - Devlin debate. The terrain
covered remains the sarre, with Hart subscribing to Millls ideas as

(38) Stephen, Liberty, Equality andFraternity (Cambridge
University Press 1967)

(39) ~g stated this position moretersely whenhe stated
that ever since the tine of HenryI, "in order that an
act should be punishable it must be morally blarreworthy.
It must;be a sin." See Denning,TheChangingLaw
W 112 quoted in Smith & Hogan,op cit p 5
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to the sanctioning of rrorals40 and Devlin taking t.l-}ehard line

adopted by Stephen.41 Weshall discuss the liar~- Devlin

controversy against the general backgroundof the develop-rent

of legal philosophy during this century. This will enable the

lie to be given to their disagreerrents, which, we argue, are rrore
apparent than real.

Hart' s major premise is that law and morals should be

perceived of as distinct phenorrena,save for a certain existent
mblimumwhereat legal and moral principles overlap. 42 Devlin,

en the other hand, argues that because (English) society is

foundedon Christian moral values, the law must;protect and enforce

these moral and ethical principles if society is not to disintegrate.

Hart argues that enforcerrent should not exist beyondthe minimum

he postulates, for, to go beyondit wouldbe paternalistic.

Both Hart and Devlin, beyondtheir disagreerrent - which as we

see it is a mere solecism - are undoubtedly legal positivists. They

have no concern for the law as it ought to be, and their understanding

of what the law is smacksof the dogmatismof the Austinian canmand

theory. The classical positivist stand, .shorn of all its mystifications,

states that law and morals are distinct phenarena, and that this
dichotomyshould not be interefered with. The crisis in bourgeois

legalism, caused by the fascist atrocities during the secondworId

war, marks a slight altering/their theoretical stand with regard /0£
to law and morals; liberal postivists argued that the law should
acccnm::rlateelerrents of morality in its ambit. This was a move

markedby the revival of natural law at that tine. Thus also,

Fuller, a positivist garbed in natural law ganrents, has argued that

(40) Hart,Law, Liberty and Morality (O.U.P. 1965)
(41) Devlin,The EnforcemPJ1tof Morals (q.u.P. 1965)
(42) Hart; Positivism and the Separation of Lawand Morals

71 H.L.R. (1958) Suchprinciples include those vetoing
murder, violence, theft, etc.



33

morality comprises t~e double cOnception of morality of duty and

morality of aspiration. Morality of duty lays downthe basic
rules without which society cannot function. Morality of aspiration

is the morality of the good life, excellence, and the full
43realisation of ones human~~s.

Weare convinced, hcwever, that such mcxiifications and

alterations of positivist doctorine are more persuasive in theory

than in practice. There is no fundarrental difference betweenHart's
minimumabovewhich the law should not interfere with morals,44

and Fuller's ideas of the morality of duty (vlhichextends as far
as the minimum),and.the morality of excellence, (whichgoes beyond
Hart I s minimum). Wesuggest further, that Devlin's "limits of

tolerance,,45 are rrerely different words for the sane proposition.

The idea of private and public morality is also an offshoot

of the SaIreprinciples. Private morality will reside beyondHart's
minimum; inside Fuller~s morality of excellence; and, if pushed,

we do not doubt that Devlin would define it properly as those actions

of the individual whidl do not go beyond the limits of tolerance.
Public morality will be found belON'Hart's minimum,within Fuller's

morality of duty, and those acts which will cause intolerance a la
Devlin, and whichDenningclassifies as sin. 46

Positi vist legal philosophers, by and large, hide behind the
cloak of libertarianism. Theypurpcr+ed'lyargue fran a concern for

the liberty of the individual. This positivist preoccupation is
quaintly surrmar.i.sedby Smith, whoargues that

(43) Fuller iTheMerality efLaw (Yale University Press) Chap. 1

(44) Hart;Pesitivism and the Separation of Lawand Morals

(45) Devlin has argued that "Nothing should be punished by the
law that does not go beyond the limits of tolerance."
See Enfercerrent of Morals op cit

(46) Denning, ap cit; also his On Crirre, Sin and Horality
(Addressto. the 1957 Conference of the U.K. LawSociety)
in Blan-Cocper& Drewry (Ed) Lawand Morality (Duckworth1976)



DAiy:irlp:)sing,through the machineryof the law,
of ideals or standards whichcannot be justified
in tenns of social interests is a gross
infringerrent of individual liberty. The result
will be an arbitrary imposition of the values
of sene people on others, whodo not share t.hem,
The 1a\\1 should arbitrate only betweenconflicts
of interests, not conflicts of ideals. Anymoral
normwhich cannot be accountedfor in terms of
a morality of interests ought to be a matter
of private conscience and not a subject for
legislation. "47

In one stroke, Smithhas hit at the heart of the positivists

rationalisation of the separation of law andmorals viz seeing law

as it is, and not being concernedwith I~T as it ought to be. The

absurd ar<]UII61tadvancedby &nith - and all positivists - is that
resort should be had to 1a\\1 where the interests of the minority

confliot with those of the majority. Wherethe morality of
excellence is concerned; where the area beyondthe minimumas

postulated by Hart is concerned, the law ought not to interfere.

This trend of thinking caters for the exploitation of the masses;

and, where the morality of the ruling classes is threatened by a
conflict between it and the morality of the masses, the morality

of the ruling classes should prevail. This is not a surprising

phencm:mon: in class society, the ruling class detennines the

province of both m::>ralityand law.48

In positivist theory therefore, the law should not enter into

the danain of morality except in so far as such entrance is motivated

by the need to protect ccrrpoundsocial interests - as defined by

(47) J.C. Smith; Legal Obligation (University of London1976) pp 34-5

(48) Thus Smithobserves, in languagecouchedin mysticism,
that "A morality of interests will include anymoral

judgerrent, nann or ideal, justifiable either
directly or indirectly in terms of the interests
of. others according to a scale in whichno one
person's set of interests is given priority over
anyoneelse l s. Anyrnoral judgerrent, normor
ideal, which in the final analysis is not
so justifiable but ..... is justified in terms of
standards of intrinsic goodness, personal
inclinations, tastes and choices, onet s existential
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the ruling class. This positivist position does not countenance

or encouragerule breaking for reason only that a law is immoral.

This hard-line position was responsible, as wehave argued, for the

revival of natural law after the secondworld war. The reasons for
the revival of natural law are succinctly surrmarisedby Shkler,
whoreports that:

, !Vi(: sm Of' I A

"There is, indeed, every reaSoh"to believe that the
several revivals of natural lat.<T thinking in the
twentieth century have all been part of rrore general
ideological rnoverrentsin favour of unity, and of
wider searches for political values transcending
those of ccmpetinggroups. The first revival in
Europebefore the First WorldWarwas at least
partially a defensive reaction to the socialist
doctrine of inevitable class war as well as to
inevitable Parliarrentary party fragrrentation. The
present revival in Europeseemsto represent a
search for sameset of values in a situation of
more or less ccmpletepolitical apathy, wherepeople
are haunted nevertheless by memoriesof fascism
and prospects of soviet penetration. ,,49

Natural law's "majorideological role has therefore been its existence

as an alternative to the fears generated by positivism, and as a

maskto the atrocities and inconsistencies attendant to constant

crises in bourgeois legalism. For these reasons, and also because
natural law seeminglyappeals to a cammonhigher good, it has found

a place in western legal thought. Natural law is, essentiallly, a
doctorine that has historically found disposition in times of II
crisis.

Weposit, hcwever, that in an age where capitalism and

individualism are the watchwords,natural law postulates cannot

mask, as Fuller has attempted to do, capitalist and imperialist

attractions to positivism. Neither is its exploitative and class

nature maskedby appeal to christian rroral values as Devlin has

IYEJltSITY Of It
- UIJltAItV

ccrrmit:rrentsandreligious convictions will not
fall within a morality of interests." Legal obligation
op cit pp 132-3

(49) J.N. Shkler, Legalism (HarvardUniversity Press, 1964)
pp 88
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tried to do, or by Hart's libertarian stance. Lawandmorals

will only be effectively married if the Irerger is along the lines
we have posited in our Iritroduction. 50

(50)- SUpra



C HA PT E R 2

0:0 SYNOPSIS

This dlapter will briefly examinethe ccropos.It.Lonof Kenyan

society in te:rms of Lt.s class nature. This is necessary in order

to expose the fallacy inherent in the utterances of eminent

political philosophers and leaders to the effect that classes are
not only irrelevant but are also non-existent in Kenya.l An

apprec.i.at.Ionof the class nature of Kenyansociety is of vital

Inpor+ance in the study of Lawand rrorals: as wehave argued,

in colonial and neo-colonial Kenya, law and rrorals are. concepts
that are defined and determined by the ruling class.

The question of morals and society will then be considered.
This will include a defination not only of what is considered

(1) The most eminent being Jano Kenyatta, SufferingWiihout
Bitterness (EAPH1968) who, in arguing that the
theory of class struggle has no relevance for the
Kenyansituation, used the sane argumentspostulated
in African Socialism and Its Application to Plann': _g
in Kenya op ci t where it was posited that the
conditions that gave rise to class divisions in Marx's
Europe viz a concentration of econanic pc:wer,treatment
of private OtJI1ershipas an absolute, unrestricted
right, and the close relationship betweeneconanic
pcM1er and political influence, do not exist in' Kenya.
Research reveals the fallacy of the view that there
is no concentration of econanic pc:werin Kenya.
see Colin Leys, Underdevelopnentin Kenya (Heinemann,
:1975); Kaplinsky, Readings on the Multinational

. -COrp6ration in Kenya (OUP1978). Oncwnership of private
prapertySection 75 of the KenyaConstitution is explicit.
This provision, guaranteeing the sanctity of private
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inmoral in Kenyansociety, but also whodecides what is inmoral

and whoseinterests are essentially served by that decision.

Weshall then engage in a discussion of hewlaw, as we

have defined it, 2 has played upon Kenyanclass society in shaping

the ideas of currently irmloral acts. Whilewe shall discuss

particular inmoral acts, no at+empt;will be madeto discuss all
inm::>ralities. Indeed, such a task is uncalled for, since our aim

here will be to shewthe philosophy and mentality behind SCIre acts
being declared :imToral,and not others.

Weshall conclude our discussions in this chapter by
defining the place of the individual in this entire set-up. In

................................

property is more jealously guarded than are the other
constitutional provisions guaranteeing other fundamental
rights and freedoms. That a close relationship exists
betweeneconomicpc:werand political influence cannot
seriously be disputed. Okoth--0:]endeoin African Land
Tenure Refonn notes at pp 130: "The survival of

consti tutional guarantees relating to property
where all other fundamental rights and freedoms
effectively disappeared, all indicate the
consolidation of a newkind of ethic in society.
A clear preference for capitalism had emergedby
the end of the first decade of independence. The
front-runners in this developmentwere quite clearly
an urban based salariat, the Civil Service elite,
local and national politicians and businessmen....
This link betweencontrol of political institutions
and acquisition of property established a self-
perpetuating system in which a stable property
base is considered essential to success in politics
and business enterprises.1t

in Judith Heyer, (Ed); Agricultural Developrent in Kenya
(OUP1976) Chapter 5.

(2) Introduction, Supra Section 1:1
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doing this, wewill briefly discuss certain notions such as reciproci~

and obligation, whichbourgeois theorists have resorted to in

atterrpting to define the extent of the individual's role in

society.

1:0 .•. 'KENYAN'ClASS'9X:IETY

Noserious observer or student of Kenyansociety can contend

with anyrrerit that class struggle is a phenarenonunknc:wnto

Kenyansociety. A penetrating analysis of the formation and

developmentof class struggle in Kenyais on record.3 The

definition of class posited there, though inelegant in construction,

is comprehensive:

"Aclass can be generally conceived 01/ a group /~
of people in a ccmnunity whobelong to the sarre
socio-econanic level, high or lcw, according to
the degree in which they possess the characteristic
which constitutes the criteria of placement into
such a position eg. incare level, property or land-
c:wnership. This means that, within a given ccmnunity ,
a superior~inferior relationship is created or
exists betweengroups in various classes which are
differentiated according to the amountof land c:wned
or controlled, or according to productive position
occupied by each of these groups in the econanic
system of the society. (sic). In this respect,
class is a form of stratification, or inequality
by groups of pecp.Ie in a given society rrore
related to econc:micdistribution and control.
Econanic aspects of society do not exist in
isolation and must keep "rubbing shoulders 'with social
factors of any social system. (sic) Hence, class is
primarily a socicr-econc:micphenarenon.114

(3) N.A.G.Wanjohi;Classes in Kenya (unpublished B.A.
Dissertation, Dept. of Governrrent,Naircbi University,
1973/74). See also Mutunga;Ccmrercial Law& Devlopnent

, .iriKenya: 'Who Will Bell the Cat? etc

(4) Thid, pp 1.
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In !vIarxist analysis, the errergenceof classes is postulated as a

result of disbrrbances in the natural order of production, where

only tools were avned individually. Capitalists expropriated these
tools, necessitating individuals to sell their labour pc:wer.

Industrialization and alienation frem the land caused the errergence
of a bourgeois class whoavned the rreans of production, and a

proletariat class, selling its labour for meagrewages. Kenyats

developmentfram colonial to neo-colonial status provides an

excellent practicle examPleof this theoretical position at work.

The specialised econamicsof this process has been elegantly
5traced by Marx.

An understanding of the classes existing in Kenyapresupposes

the acceptance of the truism that Kenyansare an exploited people.

Kenyansare at the rrercy - and under the thumb- of the international
bourgeoisie, whosedaninance is assured by their capital. The

International bourgeoisie since they also cmnthe meansof production

can therefore be conceived of as the ruling class in Kenya. Oppression

troves fram than downwards.

There exists a disagreem:nt amongststudents of KenyanSociety

as to whether the class directly belav the international bourgeoisie
is the national bourgeoisie (whoplay a localised exploitative: role

in the country) or the canprador bourgeoisie whoalthough undoubtedly

playing an exploitative role themselves, are also exploited. What-

ever the view taken , the canposition of this class is not in doubt:
they canprise the rrrinor'Lt.Les , ie. the Europeans,Asians and Arabs

and also a segment of indigenous petrty+capi.t.al.Lat.s, This class of

people act as agents of the international bourgeoisie.

(S) Marx':Capital op cit
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Weadopt here the poi.nt;of vievv;byMutungain his paper, Itaken
Ccmrercial Lawand Develq.m::ntin Kenya. Hemakesa telling po.int;
in that paper: that these petty capitalists are oppressed as the workers

and peasants are. Theyare exploited at the hands of the international

capitalists. Their share of the surplus value, for instance, is

reduced; their markets are dominatedby the international bourgeoisie.

To the extent that these petty-capitalists are oppressed by finance

capital, they should be groupedtogether with the Kenyanworkers
and peasants, whosestand is invariably anti-imperialist. Salvation

fromoppression by international finance capital must therefore begin

with these oppressed petty capitalists aligning themselveswith the
nationalistic, anti-capitalist and anti-imperialist aspirations of the

Kenyanworkers and peasants.

Imperialism, as Lenin has argued, is a corollary of capitalism. 6

At this stagElinperialism, the essential feature is the export of lof
capital rather than ccmncx1ities,to the col.oriies and nee-colonies;

and international monopolycapitalists share the world amongst
themselves~7

It is obvious that the Kenyaneconanyhas been integrated into

the international capitalist econanic system. The Kenyannee-colonial

state mirrors the hopes and aspirations of the international bourgeoisie.

The interests of the monopolybourgeoisie are served by their agents
in Kenya,viz the local bourgeoisie. Not only the Kenyaneconanic

structure but also the entire superstructures serve and reflect the

needs of the metrapolitan bourgeoisie first, and only then those of

the local bourgeoisie. Theneeds of the Kenyanproletariat - and
the peasant - whenand if they are reflected, are reflected subject

to these conditions.

(6) Lenin, TheHighest Stage of Capitalism op cit

(7) Ibid

. ..•..-
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The law - and the rrorality that the lavl seeks to uphold - is

a superstructure that serves the institutions and idealogy of the

bourgeoisie. All religious, political, legal and other superstructures

are geared towards the service of the international capitalist system.

The Kenyanclass society reflects that relationship.

1: 1 ·MJRALSMlD .SCCIEI'Y

The issue of what is considered imnoral in Kenyansociety will

be considered fran the view points of both the pre-capi talist 8 and the

capitalist era.

i}The Pre~apitalist Era9

Thepre-capitalist era in the develq:rrent of Kenyais the era

so rc:rnantically remarkeduponby Kenyatta, r1biti, Okotp'Bitek, et al.

It is the era, in legal analysis, that custanary law rc:rnantics10have,
in present day Kenya,and in total disregard qf history, urgued as

the rrost;suitable systemfor Kenya. This view is unhistorical because

the dawnof inperialism in Africa markeda step further into the

deveIoprent; of capitalism; a developrent that Kenya,by opting for a
capitalist econc:rnicsystem, has errbraced, To urgue for the maintenance

of custanary law is to urgue for an anachrahism.~l Pre-capitalist

(8) See Chapter 1, Section 1:3 Supra
(9) This is the era during which custanary lawwas the type

of law exclusively obtaining in Kenya.

(10) See ego G. KamauKuria's analyses of family law in
Kenya. eg.Christianity and FamilyLawin Kenya op cit

(ll) See KibwanaiArialytiCalPositivism in Kenyaop cit
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superstructures were replaced by capitalist superstructures that

wouldbest serve the interests of rnonopoly capital. Our consideration

of the pre-capitalist superstructures is purely for canparative
purposes.

In the pre-capitalist era, what was irrmoralwaswhat,had been

established by taboos, observances and customs, whoseorigin was in

the zamar!i where the forefathers resided.12 BreaChof these moral
codeswas punished, it was believed, by the corporate corrmunityof
the living and the departed.

It is our view, hcwever, that even pre-capitalist society was
class society. Both in societies whf.chhad kings and in those whi.ch

did not, there existed social and economicstratification along the
lines our defination has taken.13 Custcmarylaw, whi.chwas the

existing legal superstructure, served the interests of these ruling

classes.

ii) The Capitalist Era

\vith the advent of colonialism, as wehave argued, there carre

the beginning of an erosion of the ideas of rrorals and Lawthat had
been revered and upheld in pre-capitalist society. These newideas

werebasically alien and were geared tcwards the service of the new

econanic stnlcture. It is our view that the legal and the moral (and

other) superstructures are in a dynamicrelationship whether law and

noral,s must be separated as positivists have argued, or vlhether,

as natural lawyers have argued, law and morals should not be
dichotanized.14

TheCapitalist modeof production invariably gives rise to

class struggle, whiChis the dc:rninantfeature of capitalist society.

(12) Mbiti, op cit pp 205; See also Chapter I (Supra) Section 1:3

(13) Supra Section 1:0

(14) See Chapter 1 Supra Section 1:4



The class struggle takes place on all fronts - both economicand
superstructural. It is axianatic that the daninant class in the
struggle decides not only what the law is going to be,l5 but also

the rroral.s that will be upheld. Our task in the follewing sections

will be to examinewhat the ruling class has considered to be imnoral,

and hewthe law has been used to consolidate that decision through

the enforcement of that ITDrality.

1:2 - LAWANDM)RAL~6

It is our contention that the law in Kenyadoes enforce rmral.Lty
up to Hart's miriimnn,and beyond,it dependingon whether the act

declared imnoral by its nature, threatens the existence of the

ruling class. 17 Weshall contend that, in considering the

enforcement of ITDrals, it is necessary to consider not just the black
letter of the sanction, but also its effectiveness or non-:-effectiveness.

W1atis imnoral and the harshness of the sanction attached to that

imnorality will dependon the state of security of the ruling class.

All the offences against ITDrality in Kenyaare arrestable without

warrant.18 These offences, ~Thichalso reflect the rroral.Lty of the
ten cammandrnents,19were also offences against morality in pre-capitalist

society. Other offences against morality have developed with the

developnent of the capitalist system in Kenya.

(15) See, Golunskii and Strogorich;Bburgeois Doctrines as to
the Essence of Law op cit and also, Kil:::Mana,Analytical

. Positivism in Kenyaop cit

(16) See Chapter 1 (Supra) Section ~:4

(17) Hence, eg. the dead letter law against bigamysee
Introduction, (Supra) Section 1:3

(18) Criminal Procedure Code, Cap 75, Lawsof Kenya

(19) Exodus: 2
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1: 3 - ·PARI'ICULAROFFENCESAGAINsrM:>RALITY

While drunkeness is an offence unknownto the Penal Cede of

Kenya, political and legal rreasures have been taken to curb excessive
drinking. Under the criminal law, drunkards are nonnally fined at

20token sum. Most of such people are very lcwly paid workers, whose

contribution to the profits of the employer is negligible, or
unemployedpersons whocontribute no labour to the capitalist.

Ona political level, rreasures taken to curb drinking have been

through the closure of beer halls. Host of these bee.rhal.Lswere

in rural areas. Their closure was agitated for by reference to an

It ought" and not to an "is". The argurrent advancedwas that people

ought not to drink excessively if they expect to makeprogress.

Wesuggest that the rationale behind this appeal to an "ought"

is neither altruistic, nor concerned with a sober nation. For, if

workers aSpire tcwards that "ought" they will be soberer. and stronger,

and the capitalist will gain rmre efficient man-hoursof work.

That the capitalist stands to gain fran sober employeesis not

only self-evident, but has been taken cognizance of by legislation.
Thus Sectiort 4(3) of the ErrploymentAct21 prohibits the paymentof

wages to an employeein any place where intoxicating liquor is sold,

or is readily available for supply, except for employeesemployed

therein. Contravention of this section is an offence. Neither may

an employer,where the contract of employmentprovides for payment

in kind, makesuch payrrents either in part or in whole, of any

intoxicating spirit or noxious drug.22 Alsq if an employeebeccnes

intoxicated during workinghours and by so doing renders himself

(20) Attendance of any Third Class ~1agistrates Courts on
Mondaynornings ccnfinns this. The offence is nonnally
dubbed"drunk and disorderly. It Fines rarely exceed
twenty Kenyashillings. . Changt aa brewers are, as a
rule, fined ITDre,maybebecause their brewing is feared
to affect the market of beer brewers.

(21) Cap 226, Lawsof Kenya

(22) ErrployrrentAct,Section5 (1) (b)
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tL.'1v;illingor incapable of properly performinghis work, this may

amountto gross misconduct, and justify the surnnarydismissal of
23such empolyee.

The rationale for these provisions seemsclear: that the law

will encroach onto areas of private morality if the effect of non-

encroachmentwill be to threaten the existence of the capitalist.

Andno capitalist society will stand aside and watch the very
fabric of its existence pulled asunder.

r-iurderhas, fran antiquity, been considered as the suprerre

imnorality. In Kenya, once the offence is proved, it is punishable

by the death sentece. 24 Considered simpliciter, murder is one of
the few irrffi':::)ralitieswhoseenforcementhas transcended the boundaries

of historical develq:nent.25 In 1973, the legislature in Kenya
equated murder with robbery 26in terms of enforcement. Sec tion

296 (2) of the Penal Code27 lays dcwnthe death sentence for the
offeIl.O::!of robbery.

While we do subscribe to the conception of simple theft and
robbery as acts of public morality, we contend that the extrerrely

harsh sentences rreted out for these offences are generated and inspired

by mare than purely a ccncern for ridding society of imrorality. These

(23) FmployrrentAct, Section 17 (c)

(24) Penal Code, Cap 63, Lawof KenyaSections 202-204

(25) Although nowmore countries are scrapping the death
sentence off their statute books. Beyondthe life that
is "saved" hc:wever,the rrentality is the sane, since
the offence is not considered to be any less serious.

(26) This offence is popularly styled "Robberywith violence" -
but this is based on ignorance of the theory of criminal
jurisprudence, since the tenn "robbery" itself connotes
the existence of violence.

'(27) As amendedby Act No.1 of 1973
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treabrent except abortion. There is little doubt that, follcwing

RoeVs Wade,the SupremeCourt will uphold ~hat decision.

Thus, in the rretropoles, the trend has been tcwards removing

abortion frem the realm of public morality; Kenyais set to

faithfully reflect that trend. Whilewe do not we Iccmesuch a
move,32wenote that the liberalisation of abortion laws is anexample
of the religious superstructure being influenced and affected by the
socia-political superstructures.33 Thebalance between
the two superstructures is, hCMevernot upset, because other acts

such as incest and bestiality, while rarely prosecuted,34 are

still held to be highly imnoral, and within the area of public

morality. Thegeneral trend with regard to abortion, is tcwards
individualism, and this explains the unlodging of abortion fran

public morality and embeddingit in the area of private morality.

The libertarian view with regard to the enforcerrent of morals

has gained a finn place in bourgeois legal discourse. This view has

heen succinctly restated by Sartorious:

.' .. "

(31)

(32)

(33)

(34)

the Houseof Cc:mnonson February 8, 1980. The trend in
Britain is tc:wardsnot makingabortion laws harsher.

In RoeVs. Wade(1973) the U.S. SupremeCourt held that
\'JCiTenhave an unqualified right to abortion during the
first 3 monthsof pregnancy, and a qualified right
during the next three months.

Weconsider abortion not only to be highly inmoral, but
also to be finnly and inextricably within the area of
public morality.
See Introduction, SUpra, Section 1:3

Althoughbestiality is prosecuted moreoften in Kenya.
Sentencesare harsh , presumablybecause animals are
part of private property and are thus interfered
with: this wouldbe in keeping with the very hard
penal sanctions against stock theft.



"Respect;for the distress that maybe caused to
those whohold deep rroral convictions that one is
in disagreerrent •..lith can-be a rationalisation for

opposinq c:hange,but seIdcma qoodreason. It can,
though, and should be, a reason for dealing with
those with whanone differs in certain ways. Any
noral viewwhich ignored this under the banner
of the slogan that 'error has no rights' would
surely be objectionable. Utilitarianism .... seems...
to give the proper moral perspective on this score.
Indeed..... it provided an adequate ground~~r
dealing with the enforcerrent of rrorality."

This view found warmand salutary support in the 1954 Wolfenden
CommitteeReport which recommendedthat homosexualityin private

bet-weenconsenting adults should no longer be a cr.irre , The reccmnendation

-/also passed that while prostitution per se should not be madea/was
crirre, legislation should be passed to drive it off the streets,

since public soliciting constituted a nuisance to ordinary citizens.

TheCcrrmittee argued in the libertarian vein: that there exists

an area of private rrorality which is not the law's concern.

Provisions against prostitution in Kenyaare reflective of the
Wolfend.enCcmnittee's thinking. In Kenya,prostitution is catered

for in the penal code. Anymale person whokncwinqly lives whol.Iy

or in part an the earnings of prostitution36 or persistently solicits
or inp::>rtunesfor imnoral purposes37is guilty of a rnisdemeanour.

He is also guilty if he lives with or is

Uhabitually in the companyof a prostitute or is
proved to have exercised control, direction or
influence over the movementsof a prostitute in
such a manneras to sho» that he is aiding,
abetting or compellingher prostitution with
any other person." 3 8

AwcmanwhoknCNling1Y li ves wholly or in part on the earnings of

prostituticn, or aids or abetts the prostitution of others by

exercising cx:mtrol, direction, or influence of their rroverrents
. "lty f . d 39 A wh . t1S qua, 0 a nus emeanour. person. 0 managesor asS1Ss

in the managerrentof a brothel, is a tenant, lessee, occupier
or person in charge of such premises, or, being the lessor or

(35) R.E. Sartorious, TheEnforeerrentof Morality (YaleLaw
Journal, Vol.81)

Penal Code, Section 153(1) (a)

Ibid, Section 153(1) (b)
Ibid Section 153 (2)

(36)

(37)
(38)

(39) Section 154 Ibid
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landlord of any premises, or being the agent of such lessor or

landlord lets the sane or any part thereof with the knowl.edqe
that such premises or part thereof are, or is to be used as a

brothel, or is wilfully party to such continued use, is also
guilty of a rnisderneanour.40

Our interpretation of these provisions on prostitution is that

in Kenya, the demarcation between licit and illicit sex is not

sharp enough. By these provisions, illicit and lict sex are
tenously distingui.shed by teclmicali ties. Sex for sale, if

engaged in only sporadically seemsto be legal. Soliciting has

to be persistent to arrount;to an offence, and even then, it is only
a rnisdemeanour.

Wesuggest that the follc:wingconclusions can be dr~1I1about

prostitution in Kenya: firstly, that the law is prepared to turn

a blind eye on prostitution as long as it is intenmttent, and on

a purely oos't+benef'Lt;level. Secondly, the law recognises the

dialectic of the capitalist's necessity for survival in any

conditions, and has therefore catered for the subsidising of lON
wagesby implicitly allc:wingmembershipinto the "oldest profession. ,,41

Thirdly, as long as the inherent decadent effects of capitalism are
not glaringly open, the law will be prepared to let prostitution in
effect becarre a matter of private morality. But where the decadence

beCCYCeSso open as to threaten the ruling classes' professed moral

values; where decadence is so profuse as to makeit impossible for

(40) Ibid Section 156
(41) In the EncyclopaediaBrittanica it is observed that: "In

Babylon, in Cyprus, anongthe Proerri.c.ians and in many
parts of WesternAsia, it is recorded that waren
prostituted th~selves as a religious duty at the
sanctuary of a goddess, whosenamevaried with the
locality ..... The Babyloniancust.cm,as recorded by
Herodotus, required every w:xnan,rich or poor, to
sit in the temple of Ishtar, and have intercourse
with a stranger, whospecified his choice by thrcwing
a silver coin of no matter hON small value, into her
lap. Thewananthen had to accept the coin and have
intercourse with the stranger. Unfavouredwcxrenunder
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the law to justify or turn a blind eye on prostitution the law

will unleash its residual force, in the style of ShawVs. D.P.P.
to restore the balance. SUchresidual force in Kenyahas included
the bringing into force the operation of the VagrancyAct.42

The Kenyancriminal law implicitly countenanceshomosexuality.
WhileSection 165 of the Penal Codemakeshomosexualityeither in

private or in public a felony punishable by five years imprisonment,
with or without corporal. punishment, the stringency of the rredical

evidence required militates against policing this section and

obtaining convictions under it. In four weeksat the Senior

Resident and Resident Magistrates courts in Nairobi, and on perusing

back records of court proceedings for the period of a month, only

one charge of homosexualitywas revealed, and a conviction wasn't
o'v"

obtained. In that case, although the first accusedIs serrenwas /' ~--------=-- -
found on the anus of the second accused, the magistrate argued, in

his judgerrent, that to obtain a conviction the forensic evidence

had to be not only of a very high standard, but also conclusive and
flawless. 43 The suggestion here seemsto be that t~e law will

leave homosexualswell alone as long as their acts do not explicitly

this systemmight wait a long tirre, even years, before
they had perfonred their service. Oncethe rite had
been observed, the wananwas absolved fran her
obligations to the goddess..... "

St. ThanasAc:quinasargues in his SUrrmaTheologicae that
prostitution is a necessary evil: "Prostitution in

the tc:wnsis like the cesspool in the palace. DoaWCtl
with the cesspool, and the palace will becare an
unclean and stinking place"

(42) Cap58, Lawsof Kenya. Normally, people roundedup and
charged under this Act are fined only small sumsor
detained for a while. With regard to prostitution,
this Act is a weaponof last resort in the ruling class'::
arsenal of laws for self protection.

(43) This is to .irnposea very difficult task on doctors
giving evidence for the prosecution. But the
law will change its views to suit itself: the science
of rredi.co-Ieqal.jurisprudence is after all a tool in
the hands of the court. In this case rredical evidence
was that hanosexuals have funnel shaped anuses, although
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threaten bourgeois exi.stenoe, Section 165 seemsto exist in the Penal

Codeas a silent weapon, to be used in the style of ShclvTVs. D.P.P.

should bourgeois existence be threatened by it, and whenthe
immorality threatens to openly reveal the permissiveness and

decadence of capitalist society.

The muchdiscussed case of ShawVs. D.P.p.44see.'TISto hit at
the very heart of the reasoning of the ~\TolfendenCrnmittee Report.

ill ShawVs. D.P.P., the Houseof Lords held that the offence of

conspiring to corrupt/morals was existent under English common

law. The major issue in that case, with regard to law and morals,
was whether it is the Court"s duty to curb public immoraltywhere

the legislature has failed to do so.

/oubJ, -

In ShawVs. D.P.P.it was argued that it was the courts duty

to step in where the legislature failed to tread, and in the

interests of public welfare declare certain acts tmrora.l , ill

cx:mingto this decision, their Lordships were inspired by Lord

Mansfield's dictum of 1774, that

"whatever is contra bonos mores et decorum, the
principles of our laws prohibit, and the King's
Court as the general censor and guardian of the
public rrorals is bound to restrain and punish. ,,45

ShawVs. D.P.P.caught a canplacent public by surprise. The offence
of corrupting public morals did exist under the corrronlaw, but had

not often been invoked. The sarre kind of surprise and shock, would,

we suggest, greet a Kenyancourts enforcerrent of the penal sanctions

against bigamy.

this defect also occurs in normal people. Despite the
fact that in this case the accused had this defect
and SeIl'eI1on his anus, the Hagistrate was reluctant
to convict. Wedo not doubt, hcweverthat under conditioru
that would threaten . bourgeois existence, a conviction
wouldeasily have ensued.

(44) (1961) 2 All E.R. 446; (1962) A.C. 223 (H.L.)

(45) JonesVs Randall (1774) Lofft. P 385 quoted in
Hart,Law, Liberty and MJrality op cit pp 7
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But the seemingconflict betweenthe WolferldenCcmnittee

and the ruling of ShawVs. D.P.P. is rrerely a legal squabble
between two of a kind. Wehave argued that the law enforces

morality in pursuit of class interests. The legal, religious

and social superstructures are, as wehave also argued, in

dialectic relationship. The relationship betweentwo of a kind.
Wehave argued that the law enforces morality in pursuit of class

interests. The legal, religious and social superstructures are,

as vJe have also arguedI in dialectic relationship. The relation-
ship between the superstructures is one of give and take,
maintaining a balance between them. Thus, in ShawVs. D.P.P.,

the superstructures were balanced betweenthem. Thusin ShawVs
D.P.P., the superstructures were balanced against each other, and a
conflict between themaverted by bringing into play the legal
superstructure, in the service of the ruling class.

Weccntend, hcwever, that any enforcementof morality

based on the needs of the ruling class; any law that bOlsters up

the articulation of moral class interests, is bOthpaternalistic

and oppressive. Paternalism 'will exist whereverclass society
exists, because, paternalism being a characteristic of the

bourgeois, movesfran a minority to the majority and not vice
versa. Argurrentsadvancedby bOurgeoistheorists such as Hart,

Millet al only serve to maskthis fact.
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1:4 LAW,MJRALSANDTHEJNDIVIDUAL

The individual in Kenyais guaranteed all the fundarrent.al,

rights and freedcm of the individual, whatever his race, tribe,

place of origin or residence or other local connexion, political
opinions ( colour, creed or sex, subject to the respect for
the rights and freedcms of others and for the public interest.46

These rights include, inter alia, freedomof conscience,

expression, asserrbly and association, 47 and protection-for the

privacy of his hare. 48 Kenya, being a signatory of the U.N.

Charter on HumanRights has undertaken responsibility for

ensuring U1esefundamental rights in Kenya.49 But these
constitutional freedcms operate only provided U1at they do not

infringe on public interests.50

The Constitution is the supremesource of law in Kenya

and any other law that is inconsistent with it is void to the
extent of that inconsistency. 51 The individual is, in his

relations with other rrembersof society, constrained by the

law?2 While the individual mayoverstep unlegislated moral laws

with no attaching legal sanction, he maynot act against those

rroral precepts which the law protects and enforces.

(46) Constitution of KenyaChapter 5 Section 78
(47) Ibid Section 78 (b)
(48) Ibid Section 78 (c)

(49) But see, Okofh-Oqendo , National Irnplerrentation of
International Responsibilitv: Sate Thoughts on

-IfurnanRights in Mrica (1974) 10 EALJ No.1

(50) All the provisos in Chapter 5 of the Constitution
are geared tcwards sore protection of Public interest.

(51) Constitution, Section 3
(52) There need not be an agreement-to be constrained.

Eg. the criminal law & law of torts operate regardless
of the wishes of the individual.
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The relationship between law, morals and the individual

is a carplex one. The individual is at the centre of a very
unpredictable balance of superstructural forces. Heis catered
for by the Constitution, wn.ichat the sarre tine protects

the econanic interests of the errergent elite, v.110 took pCN;er

through economicsuperiority.53 But the Constitution is its~lf

a class document,and although it contains provisions for the
protection of the "individual", the issue arises as to what
individual is in question.

Wesuggest that the "individual" guaranteed these rights

is the individual whois in the econanically stronger class in

society. Andprotection to any other individual whodoes not
belong to such class, is incidental. In the area of morals,

follwing the general moodof the Constitution, the morality

enforced and protected is ruling class morality. Peasant and

proletariat morality is not, except incidentally, catered for.

Bourgeoislegal theorists and philosophers, prarpted by

abject individualism, have sought to cloud the issue. Theyhave
argued that in legal enforcerrent, t.here must, of necessity, exist

a principle of reciprocity, By such a principle, no person is

forced to act to his awndetriment and against his awninterest
as against those of others. 54 But in saying this, these theorists

£aj.l to ackncwledgethe fact that reciprocity connotes a large

degree of equality. It is suggested here that bourgeois

rec~procity ~s a reciprocity whoseoperation is fettered by class
limits. It is further posited that in the area of law and morals,

the principle of reciprocity is merely one of the leg~philosophical
smokescreensin the hands of the ruling class.

(53) TheConstitution whenit was drafted wasmeant to -
and did - protect the property of the colonial
remnantsin Kenya.

(54) See Smith, Legal Obligation op cit Chapter 8
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('rhus, in the relationship wehave mappedout, the role of
the iDdividual in deciding what is moral andwhat is not, as well
as what morality is to be enforced, is non-existent. The ruling

class publicists and apologists liPx the individual and society
by an abstract concept of obligation. Abstract because, defining

obligation is the prercqat.i. ve of the class in paver; and such

def'Lrri.t.Lon cannot be a:nsistentbecause the interests being served

by the ruling class are subject to the vicissitudes of the class
struggle. Contrary to Smith·s postulations, 55 the concept of

obligation is neither enriched by the individual nor reinforced
by his existence.

\\Te posit that obligations operate to ccmpeL the individual

to observe and be boundby oertain class ideas of morality; and

obligation as a concept is beyondthe individual's pcwerto

shape or to control, The individual must, therefore, aspire
twards the moral obligations inposed and defined by the ruling

class. He fails to do this on pain of legal sanctions against
him.

It is irrportant to note the role that the individual has
been madeto play, by bourgeois legal scholars .,..as a rreasureof

norat standards. To Devlin, the test of morality is the intoleranoe,
disgust and indignation felt by the manon the Claphambus.

Hart56 has offered a pungent criticism of this test; he argues

that once the manon the Clamphambus ceases to be indignant,

intolerant and disgusted, the law is left without the full
noral, backing that it needs. In rejecting Devlin's test, Hart

suggests that we

(55) Ibid.

(56) Hart; Irrrn6rality andTreason in Dworkin,
'ThePhilosc:phyof Law pp 83 - 88
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"Surrrronall the resources of our reason,
sympathetic understanding as well as
critical intelligence, and insist that
before general moral feeling is turned
into criminal law it is submitted to
scrutiny of a different kind. 1157

But it is our view that Hart.vshumanesoundingrhetoric g~s no

further than Devlins does, In the final analysis, the difference
betweenthe two points of view is rrerely academic. For, when

Devlin's ccmronmanfeels intolerant, indignant and disgusted,

the level of his feelings will be subject to a tribunal's

scrutiny. The sane tribunal will probably be the source of

Harts synpathetic understanding and critical intelligence. They
are tribunal's carprising rrenwhoseclass interests are at

st.ake, As ShawVs. D.P.p.58 has so elc::quentlyillustrated, when

class interests are at stake, the crnmonmanceases to figure in

the equation. His interests and his rrorality cease to be of any
m::Irent.

we are also constrained to strongly reject any attempts

to link the role of the individual to ideas about democracy

that are newin currency. In bourgeois tenns "derrocracy"is
a tenn understood in the Lincolnian context of governrrentof

the people, by the pecple, and for the people. This idea of
democracyis strongly rooted to the fundanental freedoms

guaranteed in rrost constitutions. Thepervasive presupposition

in the existence of such guarantees is that freedomswill be
enforced equally for every rremberof society: a notion wehave

rejected as an attempt to deny the existent and pervasive

class content in the Constitution. Our stand is one that cannot

"" .

(57) Hart, IntroralityandTreason p 87

(58) (1961) 2 All E.R. 446
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be open to discussion: if the rrorality of the worker and the
peasant in Kenyais to be enforced by the law, then t.hat; law rnist.,

in no uncertain tenns, reflect peasant and workermorality, both
in theory and in practice. CUrrent attempts at rcraant.i.c.i.sinq worker

and peasant role in the fonnation and enforcementof morals are
an exercise in futility. It wi.Ll, not entirely be the fault of

the peasants and proletariate if the ruling class in Kenya
continues to fish in troubled waters ~ and catches nothing.

u
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1: 0 SUM-'1lillY

Wehave concerned ourselves in this discussion with, firstly,
deriving an analytical frame~Drkon which socia-scientific
studies in Kenyashould be based. This derivation has been

considered necessary to avoid the erroneous conclusions on
Kenyansociety that attend the reliance on bourqeoi.s frameworks
that gained currency in Kenyaduring and after colonialism.

Wehave argued that the use of such analytical frarreworks

in present day Kenyais an outgrc:wthof colonial rrentali ty .

The salient point that has errerged from our discussion is that
the borr~ theoretical frameworkshave been used as an

intellectual tool for perpetrating irrperialism: our rejection

of these bourgeois frarreworksstems fran an abhorrence for all
imperialtst phenarena, of which, undoubtedly, these frarreworks
are a part.

OUrhypothesis was chosen with a view to shCMinghewan
atterrpt: has been madeto Imposeon Kenyansociety British ideas

on lavl, morals and justice. we have taken as our starting point
the truisn that the inposition of a capitalist economicbase in
Kenyameant,also the dialectic corollary of the imposition of

capitalist superstructures. we have posed the problemof the

existence of dead letter laws such as those against bigamy,
which have resulted fran a conflict betweencolonial and pre-

capi.talist Kenyansuperstructures .

.The historical intrcduction, whtch VJe have argued is a

necessary background to any study of KenyanSociety, has

denystified the real reasons for British advent in Kenya,viz
i.mperialism~ we have contended that the econanic need, caused

by a capitalist crisis in Europe, necessitated the division of

Africa by European pc1M2rs,in an attempt to deal with these
econanic chaos; and that, this phase of the beginning of

colonialism marked the transition fran pre-rronopolyto rronopoly

!
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Capitalism. Themissionary prescence, far fran being t,1...1egesture

of attruism that bourgeois scl iol.ara have argued it to be, was, in

our view, an offshoot of the social economicand political

need to reduce the surplus of humandebris fram the metropoles,
and thus avoid widespread discontent caused by ~~e economic
crisis. In Kenya- as elsewhere - the missionaries played the
role of preaching what;was perceived to be the virtues of

Europeansocial, religious and rroral superstructures.

The thrust of the historical introduction was towards a

dfscuss.ion of the RepugnancyClause, on which the juridical

rationale for the imposition of British class ideas on Law,

rrorals and justice in Kenyais pegged. Colonial judges used
the RepugnancyClause to imposeBritish class ideas of justice

and rrorality, and also to outlaw the effective application of
custanary law in KenyanCourts. ~Ve have observed that judges

in nee-colonial Kenyahave not, by and large, shield Cblay fram
colonial interpretations of justice and rrorality. These judges
have evidently not applied the practical wisdomVJhichLord
Denningin Nyali Ltd. Vs. Attorney Gerieral saw it as their task

to apply.

Pre...-capitalist superstructural conceptions of law, culture,
relj..gion and rrorals have been outlined. Bydoing this ~ have

been able to clearly view the pre-capitalist and the capitalist

superstructural conflict that attended this dialectic transition

in Kenya. Wehave observed that the transition of the
superstructural features has lagged behind the economictransition.
This has resulted in a paradox of legal enforcerrent of rrorals whi.ch,

in our view, is best evidenced by the criminal offence of bigamy
in Kenya.

A surrmaryof the western debate on law and rrorals since the
t.ine of John Stuart Mill has been given. In showingthe pervasive

positivist thrust of this debate, ~ have outlined howthis
trend has been in keeping with the deveLoprent;of legal phisosophy

In the 19th and 20th Centuries. \vehave argued that although elerrents
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of natural lavl theories have been injected into the debate on

law and morals fran tine to tine, this has not removedthe
debate fran the firm positivist grip that has characterized
it. It has been, rather, an atterrpt to steer the debate

awayfran the stalemate caused by crises in bourgeois
legalism. Kenyanscholars, dependentas they have been on

bourgeois intellectual traditions, have been slew to
question the professed merits of a positivist theoretical
fratework. Consequently, positivist mysticismhas firmly
embeddeditself in the·psyche of legal scholars, not least

in the area of law and morals. This discussion has attempted

to dilute serre of this mysticism.

The class nature of Kenyansociety has facilitated the
finn rooting of posti vist doctrine in Kenyanlegal thinking.

Positivism is itself essentially a class doctrine. The ruling
classes have used it to give expression to their class

interests, and to protect them. Wehave argued that although
atten:pts have been madeby the ruling class in Kenyato deny

the existence of class struggle, such atterrpts have not masked

the reality of classes in Kenya. Theemergenceof classes has
been traced to the pertaining econanic system.

Wehave argued that the ruling class in Kenyareflects

the values of the ruling classes in the metropoles. This

reflection has been pervasive in the legal and the moral

superstructures. This is explained by the fact that the

existence of the ruling classes is closely allied to the

enforcement of the moral values that they uphold. A
realisation of the class nature of Kenyansociety has been

seen as being especially irrportant in understanding the

rationale for upholding certain morals, and enforcing them.

Particualr acts defined and punished as :iJmoralin
Kenyahave been examined. These include drunkenness,whose

enforcerrent, Vole have argued, facilitates efficient labour

for the capitalist and hence his continued production of surpluses;

srmggling and corruption, whoseenforcementis aiJredat giving
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credibility to the ruling elite; prostitution and homosexuality,
whosedefination as being immoralplays a similar role with the

offence of corrupting public rror'al.sas defined in ShawVs D.P.P.,

and which, wehave suggested, will be enforced with laxity
until they constitute a real threat to the existence of the
ruling class; abortion, which, while declared an act of

publ.Lcrroral.rty In Kenyaand enforced as such by the law, may,

follo,ving the exampleof the trend In the rretrcpoles, be

declared an act of private ITDrality; and murder, whichwe
have argued has found an equation with robbery, both being
punishable by death.

The cent.re-p.iece of any discussion of law and morals is

the individual. In most cases, it is the individual's

rights which are pitted against those of society whenan

act is declared linrroral, and madelegally enforceable. Wehave

argued that the constitutional guarantees of fundarrent.al,

rights in Kenyaguarantees these freedan more effectively to
the individual whobelongs to the ruling class. Wehave

further posited that any theorising on the concepts of

reciprocity and obligation and democracyserve only to mask
the disadvantage to which the peasant or proletariate individual

is put whencertain acts are declared linrroral. Wehave noted
that using'the notion of the "ccmronman"as a rreasure of

morality is fallacious, since the final analysis, the "ccmron

man"s" feelings will be subject to the scrutiny of a tribunal

CCII"pOsedof the ruling classes, whosemorality the law seeks to
enforce, and whocannot be expected to depart fran their

established class positions.

1; 1 ..•.'CON:LUSIONS

The follo,ving conclusions can be drawnfran the foregoing

discussion: firstly, in any class society, the idea of rroral.s,
and the morals that will be enforced will be defined by

reference to the interests of the ruling class. This phenarenon

is a necessary aspect of the developrrentand perpetration of

the class struggle.
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Secondly, the ruling classes, even while declaring
certain acts to be irrmoral, will be lax in enforcing them

as long as such acts do not threaten the existence of the
ruling class.

Thirdly, what is eventually defined as inmJral in Kenya-

and in other nec;r-colonialstates - will invariably have sane

relationship with the continued existence of imperialism

and ne~colonialism. The trend in defining inmJrality will
follow the develq::mentin the netropoles. The values that are

ultimately upheld will be the sane values upheld by the rret.ro-
.poli tan bourgeoisie.

Fourthly, the existence of a public and private dichctcmy

in the understanding of rrorality has facilitated an easy avenue

for the shift fran one to the other to neet any crises .in
society whichmilitate against ruling class interests. A recent

exampleof the operation of this shift was the banning of
Westernmusic fran Radio Iran. TheAyatollah Khcrreirri , speaking

. 'ex cathedra darrnedwestern music as "no different fran opium"

and bannedit fran Iran radio. Hedeclared it decadent and
corruptive of public rrorals.1 Thus in Iran enjoying Western

musicwas shifted fran an act of private rrorality to one of

public morality.

It is our view, finally, that in any class society, the

interests of the majority of the people cannot be well-served.
The current mystification of the class nature of the definition
of rrorality and its enforcerrent helps in serving neither the

interests of the majority, nor of derrocracy. Anideologically
honest proposition would, .•...re suggest, be to enforce the rrorality

of the Kenyanpeasants and proletariate. Werealise, however,
that in present day Kenya, imperialist interests render this

proposition untenable - just yet anyway.

(1) See Newsweek,August 6, 1979
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