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I.troduction (
Thh treatise is a study of the Hanging Act,' 1973. The

study is focused on a single controversy; the que~tion of the

relevance and desireability of the death penalty in

contemporary Kenya society with special reference to the crime

of robbery with violence. An attempt is made to treat into

some detail the debates encompassing the clash of ideas and
,

interests which eventuated into a new legislation, providing

fer the death penalty for a.gui~ty offender in a robbery with
violence case.

It is common knowledge that the 80le object of the

lenya Legislature in enacting the piece of legislation was

to curb and possibly eradicate the crime of robbery with

violence which had of late pervaded and traversed the entire

length and breadth of the Republic, the rural and urban

sectors alike. The crime of robbery with violence entails

forceful deprivation of property from the 'person, coupled

with violent overt acts geared towards infliction of harm
", ,

to the person of the victim by the assailant. This occurs

when the victim is intimidated to give up the property and
when thereafter the victim offers resistance.

In as much as the intention of the Legislature may be

well founded, the mach inery employed, that is, capital

punishment, has not enabled Parliament to achieve its goal.

There have been, recently, numerous instances of robbery with

vio~ence, be they immense or dimunitive in quantum. Quite a
substantial percentage of the ~enya populace is well aware of

the death penalty in ~enya. The late President of ~enya,

Mzee Jomo Kenyatta was given a renewed mandates by the people -



wanainchi -·te deal sternly with "all thieving robbers •••l The

peeple had teld him "Hang the thieves."

On another occasion2 the late ~resident addreseing a

large delegation from ~iambu led by the Provincial Commissioner,

Mr Simon Hyachae said that for ~enya to g~in a world-wide

respect and admiration, her people must tirst and foremost

develep a maximum degree of ce-operation and strive to achieve

peace and Unfty -withe\lt which there C0111d be no talk of
pro.perity." .He stressed on the. portance at upreeting crimea

and hooliganism from ~enyaQs society so that an atmosphere ot

peace and stability could ensure the nationJs guaranteed

stability.
The fact that these utterances were from the public and

reiterated by the late President over the radio, it presumably

reached the entire nation: then why do we have these crimes,

especially armed robbery despite the death penalty involved?

In conjunction with the late rresident·s call for the

need of stamping out crime and the people's' urge to the
Government to curb crime, the Parliament enacted the

Hanging Act, 1973. Despite this Act, still instances of

robberies w~th violence now and again reported in the daily

newspapers have neither diminished, nor showhany sign of

decline. It this be tile case, one i$ inevitably driven into

posing the question: Since the objective of the Legislature

bas not been achieved, sbould not the Legislators devise an

a~ternative measure of curbing this specie of crime, taking
into account the punishment, its traditional theories and

modern apprcachr

./
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LliRARY

This treatise trie~ to offer a unified proposition for

the failure of the death penalty as a deterrent measure and an

argument for the abolitien of capital punishment using the

theeries Qf punishment as reflected in the prevailing

ideologies and the abolitionist's arguments.

This work may not be exhaustive in its attack on capital

punishment under the Hanging Act in ~enya but offers suggestions

which merit consideration.

..

----------------------- ~
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C H • P T E R I

1 (1) The meaning of punishment

Thi. short discussion of what punishment is, must be prefaced

"ith the warning that there is no substantial measure of

consensus as to the definition of punishment. This branch

of 1a", criminal la", is bedevilled by slovenly

terminology.. As such one expects variance in the meaning or

punishment &s different proponents adva.nce st.rands of

opinion purp~ting to give the aeIin1tion or punishment. One

might lay that the diversity ensues as & result of conflict

and confussion bet"een the conservative legal writers and.

~ilosephers and the modern legal writers over th. ule of

related term., punishment, treatment and sanction. 'there is

an appreciable gap between what the conservatist term

traciitioually as "punishment" and what the mou e-rnwriter.

use as methods tor coercing conformity. ~erber and

llc~any observe r

"'thechange in public sentiment, the progretJl ill
~cience, the advelit 01 & rut! 11~ugea pOlice tore~,
all have contributed to an adaptation of me-th.ds of
punishment. We can no longer spe.uc of the simple
process or pUllishiug M. man by putting }-lim in :.i
pri on. The least reflection will indicate that ".
punish by & variety of deprivations, including the
trial process itself." 1

, .
t

Thus we must attempt to move towards an agreement of what

punishment is by way of general definition before we can

hope to put order into the welter of different applications

of public coercion to the individual in the name of health,

education and general "elfare.

, '
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Legal punishment is (lefin.ec. as I'o lLows r

"Punishment awarded in a.process wh Lch is instituted
at the suit of the state 'sta.nding forward as a
prosecutor on beha.1f of the subject on publ:ic
grounds'. This process when instituted can only be
stayed at the insta.nce of the Attoney-General
acting on behalf. of the state, and the punishment
when awarded can be remitted only by the state.
Legal punishment is of va.rious k i.nds, and includes
death, imprisonment and fine. It is sometimes
attended with disqualification and loss of civil and
political rights." 2

Another attemp~ gives the defin~tion of punishment as tollows:

"Physical or mental distress inflicted... The penalty
for a transgression of law. The 8uffering or
confinement inflicten on a person by authority of
law and the judgment or sentence of a court for some
crime or offense ~ic:J committed by him." 3

A further attempt is as tollows:

"Punishment is an act of a superior or of public

authority. To cause an offender to suffer for an

offence: to subject judicia.l chastisement as

retribution or requital; or as a caution against

further transgression •••••,.4.Professor Jerome Hall" set out a detailed de'acr f.p t Lcn of

punishment in these terlls:,
"First,.~punishment is a pri.va.t.Lon (evil, pain,
disvalue). Second, it is coercive. Third, it
is inflicted in the name of the state; it is
'authorised'. Fourth, punishment presupposes
rule~_,their violation, ~nd a more or less
forma.l determination of that, expressed in a.
judgment. Fifth, it is inflicted upon an offender
who has committed a crime or harm, and this
presupposes a set of values by reference to which
both the harm and the punishment·a.re ethically
significant. Sixth, the extent or type of
punishment is in some defended way aggravated or
mitigated by reterence to the personality of the
offender, his motives and temptation." 5

'.
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The-se d~finitions are ne i.t.he r conclusive n o i- exLe.u~:·! .i.v o ,

They usually have got fla'fs ia t,~1CLl. For exa.npl.o , Hall'.

definition is too narrow by reason of its inclusion of

pai.n, Today there are many expl ic itly punitive sanc t ions
4

wh Lch a.re neither painful no r dtsvaluing. For example,

pr is ons in some legal systems run a series of l'e~ia~)il i t:,..~ive

pr0~r~~n0S fo!' in;,n;::'c::; \rhicl~ ar e in part or whole required of

tb ern,

We can conclude this aspect. of def in i tion of pun i.siuacnt by

an asser-::'ion that one's definition of punishment c1e~eLds OIl

orie' S appr-oach to the goals justifying punishment. This is

what is set out in the next section.

I (2) The' aims and obj ects of punisl'.ment

H, i') generally a.greed ~pon tha.t punishment is a. pr oces s of

eliraination of crime in a society. ,That the society is to

be protected and gua.rd ed against evil men. Following this,

there have evol,:.ed from the early ages cor-t.ai.n y Lews

?irs-t" .t>'clis'lmeat is viewed as a mode of redress for the .

victilU. This is an attempt to limit or undo, if possible,

the wrong done by some evil par son , The,' justification is 1 .

the search for maintenance of status q~o. "e need to note

here that the ba.si c prohlem wo~li! he the: d.terrnination of

the' amount of compensation payable to the" victim ~n

rela.tion to the amourrf or extent of injuries ~he or she

received.

----- ----
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Secondly, there is t.he theory of social ('efencc. This has

its basis the fact of protection of society. It is based

likely to cause h ar-n to obher s by b oing i~et;I..i.Jl00. The

j ust i.f Lcc.t ion for this is that where ':j, p er s on lias :;.)L

c r i.r.in-vl tendencies arid given any ch auce ~H!wo ul ,'. c or , L,lit

does an explicit overt act.

Thirdly, t:-.ere is pun i shro ent D,S [:1. f orm of elimination. This

invol ves to·ta.l r eiaove.I of a person fro.ll th(; soc i~'t.:r. This

arises where a person is notorious for c o.umi t t i.rig £.

c ons i.derab Le number of severe c ri.mrs a"'lc'lgets away with • c~ v ,

ostracised by ban i shrnorrt or tr an spo r t.!\.ti on, This is the

eleansipg of a society hy weanbg off :polluted elements.

This theory Leaves room for LawLe snos s i'l a society wh en

the poop l e Lak o t.".o law in tileir own lrand s in n. bid to

c Le ans e Vie so cic t.l of impurities as in the c as es of mob

justice.

We now turn to the traditional theories of punishwent.
p~(bounJ<i.;ti .~

G)"7First, iJ'o(; theory of deterrence. The ppQ!utuhrs of LliLs

'i,jl\'Ol'Y assert that the basic idea of deterrence is !'otlnd

in many 1ega1 SySi.(:I:I~, "bere penal sane t .i.on s are des igned
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This is effected by inflicting fell-rin the potentially

dangerous persons and thus maintain peRce •.fill order in
s ociety. The assumpt i rn underlying tl:is t'leOl'-Yis that

what discourages the would-be imitators would also

rliscouragethe offender himself fron:repeating the offence.

Some deterrent measures tal.•.e the form of corporal

punishment, ~pprivation and con,iscation of property,

fines.and forfeiture of articles used in the commission

of tte crime and t.l.e withdrawal of civil rights. The loss of

liberty is aggravated by physical discomforts and

inconveniences of'prison of which Du Cane6 says that tJ"e

deliberate deterrent aspect of prison regime is "hard fare,

hard labour and a hard bed." As early as 1923 the

Annual Report of t~leP'ri eon Commission of Britain enunc Lat.od

that;
'I the pr i son day s'houLd l)f~ hard, LuL t.' e f)~J ecf

is not mere [si<i.Iseverity. It should be int,c)'(:;:i,jnl

Int. the objoc t is not ~;o r;:r;.ho it l)loa~ia,nt;,.11 7

TIle r0.r~lLaLi;J"'1.S :1.:~/:_O~J~oC-LiO'.13 f.Jf 'L:li~~ 'p'·~o~»0iGion,i.e.

r1.eterrence,are not wn.nt irig, Its critics ask ; W'lU1t :i:i

bhc nature of the value wo arc soeki.nq in some to deter

others? In discrediting the deterrence tbeory, these critics

say that the social benefits to be realised do not in

themselves Justify the imposition of a penalty, no matter

how successful this punishment is in terms of

decriminalizing others.
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They further say that according to the deterrence theory,

it llleansthat punishing tte innocent ca.n serve the

purposes of systems of sanctions bearing on deterrent

objective as easily a.s punishing the guilty. W11at is the

rationale, so they ask, of using a p ersor. even thou~h he

is a criminal to benefit the socifl!tyat large? The

proposition does not take int, account t.h o social det;riments

.which arise in a community where draconian enforcement is,

insisted upon. That efficiency could hardly justify the

t.e rroz-r Idden state of popular conformity. These critics

have employed socia.l scientists to show that deterrence does

not work, no matter how severe/the punishment. .~n illustration

is the situation in England duri'1["the Elizabethan times

where even .Jetty offences were pun i sh ab le by death. On one

occasion a criminal was to be executed. While the convict

was being blind-folded a very important official was b11SY

lifting the sldrt of one of H,e ladies in the crowd. This

was indecent assault pn n i sh o.ble by death. At tlte s a-ue time
,

pick-pockets were busy relieving by-sta'1ders of their

money. This was a very serious offence l'l.t.the time,

punishable by death. These two illustrations SllOW how

d.eterrence is not effective, h owev er s cv cre tile pun i sbmerrt ,

This wa.s a successful arguement in capital punishment

deLate "hicl! I shall alude to later on.

"

On the other hand the proponents of the theory :'layt.hut

deterrence theory is still strong because even the justices

of the peace 5till speak of it.
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.rrofessor Andeanes has called for a rediscovery of deterrence

on U·e basis of mere empirical research. he says:

" deterrence has been JUGged by tb e wrong

standa.rds, since tI,e convicted person is already a

refutation of the deterrent effect of punishment

Deterrence must first be more carefully analyzed and

then tested on allot the 'law abiding' who may have

continued sllch only because of the multiple tugs of

fear, moral conviction, and social stress which

compromises t':e deterrent ideal." 8

@ + The second traditional theory is Retribution. The assumption

underlying ,th is theory is that the crimina.l is a dirty fellow;

and therefore s on.e kind of suffering must be enforced on h i rn

for the act he cora.c it te d ,
A'faft 9 says that such lJ.pUld~;I1,lent

pnJIJ.1.ils "the cons c iOtIS infl i c t.r on uj"on it disturbing

of .i is ,\'..:L:lre." This is punishment to r the sake of

vengeance. The vital consideration here is reta.liation, for

generally men'desire to be rid of injury. This theory is

sustained on the principle of "an eye for an eye" and "a tooth

for a tooth." Tld 5 is most pronounced in cases of mob justice

where the courts do not even get a chance to deal wi th tit e

c r im in a.I •

An

. Retrihution hears an element of vengeance or abstract justice •
. L~IJ vJ'T

ExampI e , so c i e t.y punishes a r obbe r w11en it sends him to the

toughest prison in the country, or as in the ancient times in

England specific devices were concocted to br Lng suffering
t
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upon those who were convicted, such as being mutilated,

branded, torn limb from limb, fed to wild animals, slowly

starved, burned, exposed in pillories to the insults of

passers-by,enslaved in galleys, crucified, and pressed to

death. Knowledge of such cruelties of the past gponld help

us to appreciate the decline of such crudities il.modern

times.

Retribution has been denouncedas bei~~ sadistic, immoral,

out-dated, wasteful and sick. That pain in itself, is a

negative value to be employed only in cases where there is

evidently greater value to be realised just as a medical

opera.tion is approved only when there is an advantage to

be gained, not for the sake alone of spilling blood. Thus

we should.consider the criminal as sick and needi.ng

treatment, not simply as a wrong-doer deserving pun i shment ,

Therefore we should not su'pport a programme that is painful

to others just for the sake of retaliat.ion. The critics of,

retribution pose a question: How can we determine pow r:lUch

an individual should suffer for a crime? The ready answer

they give is tha.t there is really no safe guide on how to

mete Qut justice when it is known that it represeuts at best

irrational motives in tIlepunisher.

Retributio. is out of phase with current scientific and

humanitarian sentiment. The "desire for revenge" does not

explain the long history of man pun i shLng his fellow man.
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Rut the upholders of retribution in turn buttress t:J eir

justification for desireability of retribution by

asserting tb&t while retribution has been unpopular, it

has 'lever been entirely "out." Tbat it bas ill. lODR and

t.enac ious history witb human r nce , I'II)(] tllat alt'·ouf.th t~lerf~

is a march t.oward.s r e'aabLLdt s.t.Lon, a.s a total tredd,

punis~ment has to be ~eted out, it is ine7itable.

~rofessor Cohen said:,

"Socializing of a natural tendecy in man to strike

back at one who bas' injured him should be forstered

by allowing its expression in official criminal

p1lnishment." g&

In tune with what Cohen said Professor IT pllen Sil vinglC
'.

says that retribntion is not vengeance !Jut ratber a

symbolic assertion of Jegal prohibition, an assertion

which at the same time indicates by tile dec r ee of tbe

severity of t~~e punishment imposed upon a. crime what rank

it occupies in tl'e hierarchy of the negative va llle system

in a "free-society."

@ We turn to an aria l ys i.s of tl'e third theory, Rehabil;tation.

Rehabilit~tion or reforllation was first established in the

West in countries like U.S.A. and Britain, and is s I ow Ly

seething into 'frica. Lord Gladstone obs~rves:

"Prison trea.tment should be effectively designed
.

to Maintain, stimulate or awaken tl:o higher

sus cept ibil ity of prisoners a,])(1 turn t"1em out of

prison bett er men and worn en hot.h pl-ysjca,lly and
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moraJ.ly than when tl, ey came in." 11

According to Gladstone prison s~ould not cnly be aimed

as an institution for punishment of an offen(;.er: t.here

ah oul.d be a r ef orme.t i.ve att i t.ud e tOViards the offender.

Th is th eory ;1/:\.5 been /:t t.t.a.ck ed on v a r i ou s f,Srollnds , First,

that rehabilitation has freq-ently been employed as a

coveraJ'e for neglect. Inmates in the penlil illcarcerations

under t.l.e pretext of soc ia.l reform have been d i s c a r d ed

tl.ere interminably becan s e they were being "cured." The

ugly truth is tllat it very meagre number of countries have

facilities to Imp Lemerrt a rehabilitation p r-og r amme at the

level at w::-ich their policy insist.s on treatment under

terms of confinement. This is invariably attributed to

f inan c ia1 restraint and Lack of techn ical Know-how in ti: e

technical arid admin i s t.r-a.t iv e staff to man t:'e

r eh ab i I i tative insti tut ions called r ef ornra.t.or i e s , ,~s such

~*,I(/Jl.
the re su t t. is far worst> t.h ari an ervt i.r-el y ~~t-l-v~ p enu l

system. Secondly, the rehabilitative ap pr oa.ch (for the

treatmcnt-min~ed people) is invitatiunal of personal

tyranny and denial of human rights. This is derived from

the fact that once a p r i s on er is placed in the h an o s or

the doctor to be cured, before h e is r c l oa s ed )the.re is '-'0

one who can predict how long the cure will take, nor control

of t~le doctor's judgment. Tlru s treatwent is Jone in t.h e

Dame of a benevolent, but uncontrolled humanitarianism.

That therefore justifica.tiun for punishment must be sought

for elsewhere an(;, a c Lea r Umit be p l ac ed onh,rl:a.t c r imina l s
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can be foroed to unde~go for their owa benefit. A8

Prote ••or Sil.ing •• ids

-EYe. bad people are not by the same toke.

e~perimental r.b~its." 12

TIlis led Pretessar "orri, to says

"Power o.er a ~rt.~al·slife should .ot be

taken in e~ces. of that which would be take.
e

were,his refonR Dot co.sidered as oae ot our

purp08es." IS
Lastly it is said that all the science i. the world cannot

really rehabilitate a persaD whose attitudes are e.ideBtly

and manit.estedly aati-social.

The only way to change a aaa is tr •• ~he iBside-eut,

beginniag with the heart, so says the clergyaan,! A questiea

is askeds Do'criminals need psychotherapy, job training,

education, or do they haTe a more basic need for

"repentance" and forgiveness, that is, what possible

motiTations can a social sciehtist giTe aprisober when he
f (

is not interested in th~priaoner a8.~ pe~8o.! Be can at

best eaploy., hi •• otivations with staunch co_it.eat to the

aotiTes he ineists ODe

It has been suggested that reforaation can be achieved by:

(a) Ministering to the inaates by prison church Chaplains;

he should enlighten them about God and the concept of

SiB and Hell,
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(b) re seclude the prisoner, that is McellularM

iacarceration so that the prisoner would not
.ix y.ith hard core criminals. 'l'hebasis of this i. to

te.pty' his head as do transcendental meditators so

that he is able to gain higher receptability and

co,prehensiTe bene.ficial id,eas of lite,

\0) Teaching the Pfisoaer. some kind ot trade, so that

yhen he is released he"ould eapley"his knoW'-hey

tor his benetit &Ild the socie.ty at large. ~.Hut as

has been pointe4 out earlier, these suggestions are s.uad

and can only be achieTed by those countries "hich have

such programmes but not hindered by tinancial restraint.

The real problem is that "hen it co.es to sentencing the courts
orten do not expressel,. avert to the principles of

sentencing in such a yay as to sho" precisely the manner

in Which they are attempting to apply ~ them to the

circumstances of thJpartieular case. 'they do not indicate
I

the aim they haTe in .iad for a sentence they mete out.

~uch an occasion is to be tound in the case ot

Jl. V. Sergeant14 where theiappell&nt was a "bouncer" in a

disco~beque. H~ attacked a young man who had been

causing trouble and the result was that a.ppa.lling violence

then occured. The result tor tho appellant was that he

was convicted tor affray and W'as sentenced to twe years..
i"prisoDJllent. In reducing the aentence to such a period
as would alloy him to be released at oBce,. Layton L. J.
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which any judge wbe co.e., to sentence ought always to haTe in

.iad. He saii that although retribution in the form of" an
II

eye for an eye no longer is part of the criainal 1a", the

court. aust haTe regard, "hich expects the court to doal

with the appalling prob~em of Tiolence. He added further

that a c';l,todial.~n'ence ~st be expected ~"talic. min!],
although it need not be a long one, especially for;aman of

otherwise go~d character, for whoa th,e mere fact of

imprisonment is retribution. Deterrence, tor the accused,

is of little Talue", and for others, it is ot little Talue

in the ease of offences committed on the spur ot he moment.

PreTention is a ground for imprisonment only when other

meaas tail. Rehabilitation requiring long sentences in

order to be eftectiTe, is a view "no lenger held as

firmly as it "a8." The application of the four principles,

retributi.on, deterrence, retormatio"nand prevention in the

modern understanding was held not to require long sentence

which a sentencing justice should always bear in mind.

These ai.s are embodied in Tarious theories of punishment

as advanced by their proponents.

There have been juristic and soeio-scientific debates as

to which is the best of the theories in the twentieth

century, and while considering these tbeories we have to

take into account the J.tric8.ntraditional punishment "ith

the stress on the underlying ai.s and policies.
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The preceding pages have been an effort to draw together the

current writings on punishment. we began with a seriell of

philosophers, Dot because they haTe definite answers, but

because of their interesting views and importance to those

.ore practically eng~ged in solving the punishment proble ••

The lIlajOf issues talked weres the probl em of definition of

punishment and the difficulties of determining a single or

multiple purpose for punishment.

Close analysis of t~,preCeding discussion brings out two

opposing approaches: the philosophical and the legal.

The former is engaged in asking why we punish while the

latter, the lawyers and thei.penologists ask whether

punishment is working, or is etticient, or whether it

deters or rehabilitates. I sub.it that the question ot

efficacy can only be-answered in terms of goals. We must

not withdraw from the impirical leTel to try and solve the
L..

problem of punishmeat Jlor to set up principles of

punish.ent in a Tacuum o~ure reason.

!he proposals enunciated in this legal-penol.gical debate

by the various philosophical schools should be a starting

point for lawyers and penologists in instituting ••pirical

Ift this respect I shall ex~ine the justification tor

capital punishment introduced in Kenya by the Hanging Act;

research programmes and fonaulating drafts of penal codes.

U73.
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0 r o. i I t b i

00 15 ot r °0 Ie , or e may e fine n

c rt in c In er und r 8t circu St(IC(1~ t

rty u u lly 1j t ,I if ot o t.l in 0 t

, Y to alh out of i'IP co' rt,

t nt j ,!'tic 'CE; done. Suo \ 0 fric I'

I C to d. a sc e c I 0,5 n .0 tOn

i sur fer in" ot or U' ° ti . r

ed 0 t to h • ~a '1 nt

d

o

I

n frica, 0 t j +

di not t' h
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1 a s o 1 ur IJ...

d i a. \ t c ntil t lert) "
ation i .y r 1 tivc o.

nc'" d ri on ~ col j 1 c cjes j frica. ) t
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or on c o " ,

c r Ii in' it tIC

cr't d,io 1 frie tr of 0 of' r,

1 v r erti'l at t e f c n I (> <'

ely u 'tivc to t e e t [ t- o I.

'f ric Id henco t"'c co 0 j 0.1 ro j .

di ith t l . tr ic

p n 1 t VarlOtl ti s initt oI'cu s to I r

1 s. be' ca.di , ~ton; ro nin •.•• n • J i c,
1. identic

I- been Uo •

pI t n ni- cn fOrE' i 0

0 d 0 e retri utio 0

(' cu e r Ie to in ret ibuti

to n . On II st u or .1t ( t i-

r tri utive e1 nt a p e nt, t it ] I cto

co Joh oe Tit s:t

II h u u lly, o )Un':' 1 I nt for du I t r~ ,

nder life w ul nnd , be

if r 1e O"l;

} ow vcr Jj b, 1.,

d .ho o by l j con j

c i c. : 0

ivc in ri ('e "
.1

or 1.1 i all t c p rti s AT. If )(;

t loun' for ad tery, u 1f' t (
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r1 C1 Ie ci r cit 1

t v 1 ty of I titl i n Clin r d , d.

t rit:

esti ·diol to t 0 v ict Ir ti 0 •

a u ti t u e toric i rt"cul'r erit

bot f 0 an 1 Jl'l 0 cut. i..•l e s <Jyclo

C Ul .r· es , i S .~3 t trar'i ti OJ ':1.1 lld

ling offence in .0. t C011H .r I es , nd s t i l I

r iu SO i 1 rur 1 r R p r 1, i c • -1Y III f 1'.1C.

oc· tic.

On riter 6, "r'UI a. l Ut t e 'I 01 t t<. 1 0 S

ga pr ov rL:

T i t s uiv lent to "tl r 'iT I)f tt e u 1

re titution."

t'rc fric

little vatu i t

his e p 5i t u e

c i (.

rty 1. n t C) P - t

Let u f. S i u r. c ." e f f al

, t' at , t es"t~ eori s r •• i. n

u on i" to Cll tut cs to cri E'. 1 t c

can s ci t t er ctr lti • rc t i.on c , t

10 t s1 ni ic t W' e r I.! rules 0 c r ~,," L tl

ly, t e p ce.s tr 1

i ced. bj' tl c. a lac tio'. .•es 0 i 'lit Q 1 . t

to t o 1 eli iduo.l" 0 to cot'p)r c IS

f ilie , ine c , cl n , Till ro or oveTl,
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r i u c if r i 1.
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11 t ice t tL r of t trcn ti e " v
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o till ir-ob e It rt r i to t L of l e
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Pierr L one, the p I a1 ty I s 0 )e in Lf.e tor n public

d by 1irh squ T e pur 08(', it :i~ s a i ., is 1, } ~cnlL

po errt La I e r in Lna I . ne e en t juri e ~aF a. cd (. r

c"'ec t Lon , He bajd t o a ot
to go 0 n I to t • e I let ele 1 i

i t rlocJtor j. {' rs " {

t.

t t t . or al fu ctio Ji 0 • c ...I.. ,

"* . hay, been an l.C ic in t o rev i ou s CilUlJter t <. t e r r It

#ecL of punis nent i rd . he ing real i (,1_ ) o t. l t l' •

1 t io -i& the e a I Co~c 1 vi( S b l;



co ensa ion i 1., e tr Hti I\al r ic a; e ns l

'C£lJit 1 un i s,' Ht " uLl,

out. in bl'c t& sot cx~~los to
01., ar~." 1

In 1,'7'\, Jean-Bolel !\ol"«O'''IvQ..'.,:sltr gic d~u of pub l de

.u·il tion i t i ve • 'hi", as a )1 Lcat Lon ':. , i'Wtl tic

of' t e t- eory of detf:rr _lGC anr extreme r e t.rLbn ion. '1'0

be t I;. i va to d a.t4 tud p rade V\eir b HHes ca. ,o·t 110

in tified 0 1 )y a tell ef in d rrence. How 0 IS 0 C

ju tHy t,l e out:, AfT Ie a» 1 p of lll\najn ': a hJ c 11 , r r

r a.n

1)l. a1ty fOrl,}1.of J",~\'V\ e.Wl.LoolAR,cI
~~ttt" 1- jlAOM..u.·

l< c 0 a. ? T~;.A- ~ Q,'\Cp~~ P40J t'4.~
11\0'" :DC1.4 wc:..'V\o\;:> Vl"~, ~ """"j \iI.4A/) ~t ~ l-1Ai"

To t,~. cha (,or, "'ub,it th t e titut1.l)" "

an shoulo be ma,'or f'3ctor in er i .inal

en .. l'i~e Atric n Jcctiv jn IU ist-':"(:ot TI!OIl.""ur B is , f) r

TeseTvin . "0 OU~ !.t n }t to ::.ticl to t.hOhf tboori,s an
r c ices concei~(J i 1 tL.<: African vie rpo i t 01.' t)'ll isl.wwnt

b c U' e i 1cy r ',loi;to 1 tn fr'ca, I.t lJeca' e 1;, "to £.:

rcaf'O all ,

Cd ca nd an nnrt' .u1 r .ust restate her : r'il ei'd.e

a.t a.clau o done s be rcp i d an 'P sxv e hor cop,' ie tI

th t th ti-soci 1 m n only be brou"ht ha ~ to It!!'tlit

Y liz ti n. fric say .
" n tl a.ig t<.!ns a tre· t hich is ~tet,'t, i «r er o.•ed)(,

'W He it i sti l ], YOlng." 12

scripture says t at w a.t i. e s i r oa Ie is Dot tl ~ (,)'1,

of t',(J v ick cd , )Ilt l I!': e nnv e r i n I,nil .j~ lif'0.



C nAP T E RIll
This ch p t.o r a ir-s at e am i.n ing' and ev a t: at.ing first, the

cny Pa r Li amen t o.ry deb, t e s on tH~ crime of TO j ery ith

violence, secondly, t' e statements of the op po s i t.f on and

t e proposers of tl e a.Dnd.ent of the 1 w to introduce

capital punishment for rohbery with v i ol on c e , an d

t~irdly, t:e at b i Lude of ti. co rtz in ordering capital

pun .i shmen t ,

The Legislators, that is the embers of )arlial~ent (hcrei~1

referred to s .Ps) of enya Tere getting conceruerl abo' t

the increase in crimes oT robbery vith violence. This led

t em to question V e efficacy of the existin~ snntence

wh ic was b e ing g iv or- to t e ro t.b or s as pr ov idec by

S. 296 ~2) and S. 2c)7 of t1 e Kenya Penal Code. Before the

ame ndmcu t, S. 296 (2) read:

"If the offender i armed with ary dn.lgerO\ s or

of f en ive a'pon or instrument, or is in company

with or more ot or person or persons or if, at or

Lmmed i atoLy be f'o r e or i!:lhlOdiately a f t e r tl1e time of

tt~c r olrb e r y a ound s or IJ a i.s , tri,ke, or us es

any other personal iolence to any person, he is

liable to rmpr i sonmorrt ith hard labour for < term

Hot e s s th n fourteen and} ot more than twenty

"years tOf!et or with corpor 1 punishment.

There .n s a f e e l d o g t at the above . en t nc e WRl" not s cv o r

enou"h to cur: t·,,· c r irr e or r o bl cry' i th v iol once n' t' is

ed to the d ebn.t.e on cap i t a I pun i sh.o cn t.,
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r G tu ta sked t e Vic Pre ident and inister for

Ii e ffair r Daniel Arap oi, s he th n ~S, how
y robb ries 'th v'olence were co itted during 1970

in the Republic of enya, two, hoy uc oney wa stolen in
th se robberi s and hoy any cri in Is re involved in

th se nd how Y f th s w r arrest d. In reply

the Vice-Pr id nt said that there w re 1,344 c se f

robb ry with vi lence, and, t ,the total value and

cash stol n w s ~.Sh .4,01 ,455.90, and thirdly, the
n ber of criminals involved w 2,703, of these 1,039

re arre ted. Vr Kariuki asked how much money was

tol n between January 1970 d July 1971 from t e v ri us

ban s. !h reply w s .5 8.1,037,584.

Pro the. figures r Gatuguta concluded th t these

robberie w re erious atter and h wondered w,at the

Gov rn nt was doing about th probl m. Th reply was

that th polic were doing their b at to curb th n ber

of crimes. The Viee-Pre ident pointed out that 0 long

as the society was progressing t~ere were bound to be

group of people Ie rning new and u ing s phi tic t d

ethods ab ut robb ry. -Th retore", h id, "1 ugg st

th t w et or it i those ho co it ro erie, or those

who steal c tt , it all depends on ho ach them to
[ ~.!..kcs Y'I\lt> iJ

be ood citize s." Here th Vice-President was
L

d c ting for reintegratio wI ic i t e extension of

rehabilit tion fro t e institution 1 iDeareera ion to

the co unity s tting. Th future of effective correction

policy lies in t!:edirection of co unity-bas&d trea.tmnt.
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e community 0 'fers a roue oaI t!"1i('r environment tll n

1,'0 ins itutionpl (priso ) setting. T erefore

correcti n; l·•..•s t.i t.ut i ons S ou Ld adopt rigorous ~r e Loas e,,_ _ )) e-r,,~ ,0 •

programmes to prep re 1',e of'f cnd e far c o.amuni t.y

r e in t e r-r tion. Thi~ is .,hat 1,',0Vice-Presidel t meant

by te0chjn~ Vle offenderA to Ie good citiz8! s. ow tl-,:is

can be achieved wa discussed ill chapter one on -t;' o

r eh ab i 1ita ion and r e f orma t io t~ eor i.o s of pun i shmou t ,

The MaPS felt tf at tie law as it was at the time wa s

unfair. I' uny s La s id that anybody charged ,lit the

offence of 1"( hl ry w Lbh violence was liable to he

imprisoned for fourteen ye'rs revardless of the heinoll~

nature of the c r ii e adrlen t1 at t1 law was unfair

where t.h e violence alleged moun t.ed to only a scratch

on 1",(1 victim. Be therefore 8U . ested p intro()uctjon

of legisl ti n lCahi g v rying selt nces depending on tLe

degree of vi oLe ce used. The Atto ,1 y-General Air Njonjo

in reply sa' d th t the then la f ir and t!.c

sentence award.ed by the courts w e re just. He s a id tr.1l"t

it was not t,e right 10 nt to bout altering the

law beca'se of t"e prevalence of r-obb or y with violence.

ne furt er ent on to say t at e hnd no intentiln of

nen jl'lg the exi!'!ting 'W. e added thpt the policp

ere not oing to c'i a.r-re per on ~r f) d mer01y committed

a technical offence of ro ery ~it vio el ceo

I' .1ulwa (.i.P. for ~akueni) wlo as very muc c on c e r-aed

pit Ve sentence imposed on t ese robbers said:
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11' 0 oJ. ,'. a r iul i sounu a d
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of ~') y~ r!'l 0. lac in a r." 1 ()1' l'''O

nu so. e d e un.e ts. If we h~ pa s s t' e ill t1 e s e

people v; uIr hfl'e ~\ d 1, 11
n ,_ On 26-i1- 71 U.

ell t J r Lc an t n.a.rd r )0 rt d t ••a Mat_~i trale Reni.pncetl

two people to 0. ndatory t11\t,f'H C C) 14 Y a r s e a c ' Lo r

ro per 0 o '1 P Taon Ian ed ,

On 31- -1. 71 tt e 0 ily a.tio 1 r port d th t twv yout 18,

b aged 19 y ar~ l' tmtenred for 14 y ars e cl fur

0 ihin :sbs.5jGO r jud~e i t

, 1 h vo te.-e 11 cor. ideration r 1, ~ iti~aLions

of e accus , but I' b un t pa~. 1,)\

e nc i po s od ,y th l of t, is

country. '

Th Y t would " ve h ~ d. Un 13-9- os

o s s to c d 0 14 Y rs with ~1 ~tro~e5 for

rOluit'g son C 0 £5.
t (.1. if' ha 11' i no, re v cd u n

te vc e 81.' 11 be ," datory. • 1 s' gives t' 0
a di c ti n lIef,her the off mde r lIas

Dough gri y~U harm t warT nt Li to
i •.••. If t cr Imi a su p ts 1,' e po s i biLi t.y

of art s t , 1_ e i 1I try to el imil te . nyon e wI 0
mig t live to st ry •• Itlough he will lQ
h Dgcd, he will hay t·~ 0 t e liv of so many
p pIe. Capit 1 puni hment is no . lution .0
al:'l,ed TO b r •

A. lon( IH' (I'll:' e c 1ft ,_ic s e t up js 8 C I t~ .•1, t, e.

majorit.y f OUT people, inclu iog otrr s eLve s , "l.re
c o ti 'Il' j ••f!' to araas e property a rl 1 Iv e sil1e I,v ,:i' e
lyh poor 1) r. of OlJT ociety, ,jf ti is
11']] :is na- :;cd ar 1(:' r ol ry viII r _ycr Ii. ~ in
U i un l' '. .30 lon~t !l'a, H • t oc i a.I
j r ju ..tices ale i)(;l'l'1itt to exist in our s oc i .tj'

8 Ion tr:e country i d ivide 1 i .to !Iave and
1 a. e-not, IJU ,10 t', hav e-cr c1s s n
f'u Lu r e or h pe 01' ever 1, ving ny t lng, . u1
r c bbe r y will co tir:u. wi Lh ox i t'wut U C (1 ath
:ll..lalty. A man d sires livinJ only whcn life i e
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, '}r tL 1ivi 11L, : (J 1 •

111'& i <) not. r t.l
j~scry. talt ~H

\:01'; ·01' t e ,~'):1 e.
Ii ,lai. ,( u l ty tic
::; ':t' i:-t rat. c ;,,?

1 vou I« 1i1 e to say I ere tl ;It

I I ,in,: H it is a life of
t r r, 'U • o L fared by
;,'Hwl( I, (J power ~) .t.o ou t,
j th t e s':If1eti c s h' ',:Jt?!·h-'lceo

HoliabiJ .itnt.i,)lt of c r im i n a Ls In II rU·a.n pun i sb t r.»
t i Y :-',?:J .i •• 7 l'~- 1,0 t ~ ''1.il1otin(' is »o s r
c'e s i r e 11)1c. he cri in l is .,Vl"" con c rr eel i ,,',
t'•e }r 0' a1, l c r e !'u1t I)! I j , c tin ~ • 0 ~,.,a t, ; '" ' i. s
llh-:edi ~ C:CI1CPI':I: to car-r-y out' is o uj cc t.Jvc r ,
n c c o )1 it:;l. , '::d '(' .•. 0' L -1;.0 t o , 1'1 i s '~Cl!-''''i~ir';tir)
vblil~ratcs t e (ptcrrcnt er~ec 0f CR)Jtol
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digplay~d uj> our 1 ",c:isla.iol's. They ar-e a ;~l'OU of people

who sbould pproach nationa.l problems with meticulou!1

care. "h d b: t e s ahou Ld b supported by Ii.Ct and

figures rut!l r than holl (i $Uhlid s Lons baaed un personal

SOl. t imer ts. nly 111'J. ~• Kariuld' 51) ecb ,'118 a WQ11

con ide red c nd fHsPIl8::ionnt v i ov , But Ln ap i te of t!,L,

the u t.t.e r-ancee of tbe 1 e .1). ere totally <!isregarded.

II s at buck nf:':Vrievf>ll at t' e"l(:mtKl ~ynm !'ltie!'; of t'le

H.Ps a.nd their Lack .of thorough in, iR,'f>tJ :it o t' e pr-ob l ern

as 1,!,e Bill Wf;u"t t:, rourh in e r l inr. en t , 'I'h '~:i11 was

as sont.ed to by t e President. on 4th April, 1973, and

COllIJIl('DC.d j ts ooor at J on on 6t,11 April, 1073 as the

en 1 Code ( cndment) Act, 1973.

llr Ka.riuld a.Lsc pointed out thaI. ev n b fore 'I;,he Act CflfllG

into being, th cour 8 ore un illinr to p~ntBnc9 convicts

to ma imum 20 years. They felt thnt th,oir l'a.llds were t i sd

by the lnw and ha.d no d :iscre1,ion to aV'f1,rci a. s en tenc e 1CSfH'r

thnn 14 .y ar s wh i ch was mandn bo ry, s fo lhe presnnt Act,

th(~ :text provides for fl. mltndatot'Y s errt.enc e a s

J. l • .I\.'.1'i lJd pointed oot, f r t l~ "'{'H't! tff'th::l.ll" Le av e a no

d is I'(.>i.iun or t 0 ,justice for it connotes a r..l.')('atory

s en t.cuc e , But evc a'r Lor the passing of the Ih.!l'ting Act,

in 1~i73 tpe justices s t Ll I a tll'U Les ae r t';Cfltellce !l.gai·~gt

t £: one stipulated by th Act. The tabll' b oLo S lOWS the

s0nteDCOS moted out to robbers using violence MA r,cor~ed

in K:isumu Res iden t, ~aBi5tr, tOg' Court artor t!'o passing- of

the ct.
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< r-ch 2 ., 2 eac ; 1J\-1

JIl un y 5 10 2 -10 racb , 3 (!; 5 - . .
1 bru y 1 ..• 2.- 8Y e ell,.;.

arch 3 2 -11) ; lA-;\f!; ~3A-C:.l\ •

April 2 .., 1 Y; 1 -9J 11nd tor"July 1 2 - BY e C'l

N v rob r 4 3 2 -10 " ; .! ,,- i\C; 3 -C' .1'1,

1978 J uary 1 1 -laY , nd we;
l·("b rn f> Ty r) a 2,\- C; J -HY ud ] 28..,
• .r ch a <1 lA-I, j ::;:A.-C. • lfl-BY I\nd t ss

• t

:ril 3 8 51\-J . lA- ; 1 -(' ." 14-7, .,
~y 2 2 -C •..• ; 1 - C

June tI 5 1"'-2', ; ~) -C. .
July 3 10 ."_~-l':i ; -1 _ <\C; 1 "-C.

I\np'u."t o 22 l'l#\ '-c ..w.
rcptomber :3 f, :2 -Di; 2 -C. , 1:'-f-Y :tTl (! 5,,"·,o ,tob,,!' 1 1 1 -N.P.

~o eJllber 5 b 'l.\-C. . 4 A-Jli.,
cemhcr ') j lA-lOY;lA-12 ; L -131' not! li),~<,

-34-
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C. ~:. i rd rawn

strokes

~entcnce

cqllitted

folle Prosequi

D-sch rrrcd

e c see

\1 1- , iJ or
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The deduction from tbis tabl e is tha.t the jl dR,'es and

magistrates, the justices of tlle peace, are h es i t.anb

to n.e t e out the de th penalty to even t', e gu i I ty ar-med

robbers" though s we have seen from the wording of the

section jntrodueed in t e Hanging Ac· e sentence is

mandatory. The questio that one is inevitably led to

ask is: Whyarc the justices not c ompl y Lng wit} t: e

stipu1 tion of t '0 1 gis ation? From the table, ont of

67 ea es involving 121 roll ar only 6 were entenccd to

de tho This c be x lained by Gardiner's statenent

that:

"I never can help asking myself why, \~l~en one j s

call ed upon 0 superinted an execution, one sl,ould

have been ffected ith such an cute sense of

shame. 1'he1'e must be s ometh I g fun(l. entally wr onr-

with a 1 h i ch has the effect of Le ssen ing t"s

self-respect of those W10se duty it is to carry

it out." 3

The same goes for the magistrat s an judges. One judge

as asked wl ther e went to witness an execution. He

said that it was not his duty to go down to the se ers.

~ut his intcrlocutor reminded him that even builders

went down to the se er. to check its strength. i e

justlces are ever haunted by tie f ct t at human life

must be respocted, as expressed by one writer:

IIln our country the lesson has been learnt t 'at t e

respect for human life i best Lncu l cr ted by the

state itself refraining rrom t~~ing life in the

Dame of tl.e law." 4

SITY C'
1. RA

"' ..
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I Eng ud in the 18th century 'lh bethian ti es jurie

d ringly refused to c nviet v.or tie death penalty

s ms too oar h. This seems to be the ex ct C "'0 in

~enya. Justices ten to provide incaroeration rather

tlan eapit 1 entenc

ero -secti surv y
$to't:u..

Atric ~vsing c pital pen Ity

indica c un.illin~ess by the var'ou eg y tom to

execut their capital sanctions even though provided for

in th ir Iawe •

In e d h P nal y y s a olish d 5

p rt uf ortu uese law. Po tug e e Politioal

Consti tution bol ished th d tt penal ty in 1867 nd

xt nded this to its Itf'rican territQ.ri s in 1870. In

Libori by S. 232 of ita Pen 1 Cod t th offenders are

h g d for urdftr, but tor a 100g ti e no sentene of

de th w r c rried out b c us t Chief Executive, 68

m tter t conscl c, 'Would not eirn the nece. s ry

documents. In tl Cam roo in 1966 1967 in the

bel" it w s indic ted th t 17 persons-----------------
ere se anced to tl, hu II ad tll ntcnces

commuted to lite impri 0 lent by tt ne d. of' the state.

ccordin to th U.. eport, 1972 o 4) hBd do th

p n Ity but th re had be no cc tion since

'ndepcnd ne e, nd so wa.s the c se of Chad. Tanz n Is said
th t the Government was considering c pit 1 pun f shmcn t
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wit', a view to "iis po s s i bLe f'u r t, or r e s tr i c t.i.on or total

abolition." In Ethiopia, t~e deoD' 9cnalty WRR retained

and "hill 1957 in its Penal Code t.here was a provision t.!'Llt,

'"a."l~;r:::;:;: could be public. Yet thore is ev id onco that.

more dnaV sentences ere ~as~ed V'an were usuAlly

executed.

In most in~epenrlent fricnn states customary feaUi

PT!?Sen lily we find. t'l11.t even thong t' e pe n a l+v j s provided

for in t os e states, yc i; on Li.e s aoie token by 1, ie'; t, I?

cus t,o :ary deat; s

being un c i.v iLi s cd , un p r og r e s s iv c , and on humanitarian

grounns ba s eu on goou con s c i.enc e i.e. s an ct i t.y of life,

mandatory ucatJr. sentences a r o sub oc t to e ommut tion by tt'e

ex cutive cl~lency.

Kenya in its U.~.• report OJ, tI,e tH;C' of c ap iba.I pun i shmen t ,

refcrred to U:c death penalty a a.r d e only for murder and

tre qu os t i on of ota1 <1.1,0 iti.)[\ of c op i t a l pun i a'unen t WI'S

under constaLt review. nut we no r Lnow that Kcnyu's

subis i s s a.on to the U.N. a s false. Lns t e ad of i'OctH;)nt::

on t'~c Lcta.I aholition of c ap i t a t punishment, on the

c on't r a.ry , it S sough t, to increase its s c opo of

application. enya st.oulc' stick to its i1ctcT"lination oI'

Lot a.L aLolitioI of t' c de-t}' ;"enalty, 02 ecially for

armed robbery tT, inn into ac c oun t our Ld.eoLog i.e s , such



-38-

po r t r ay ed in the customary pun i.shmen t , 1'herl~ should be

r eh ab i.Ii tntion of the of'f'e nd e r' r a th or thi\n dos tr oy Lug 1, .irn

or makin~ h im feel an cu t.c as t , We s'rou l d strive 1:.0 i'~st.il

j"to him t~ sense of bolonRinH to the community.



a n~ry b t 01 o 1 (e trllC'tiol" of !:if J' t. e r

- 'to'-

t. 1 i ve "T ,< , c

., . ' 1

Y 0 ot ~ i ·1.0 t c

f ! j S , r t.Lcu Lar c it ro s , 11 P • Lie 11 [

ct10n ou be 1 ted to r (Jo! it r d tat

nd rly' 1 olley at ,ac ed to EJ p rt.iC1J ' r

icy, f!nd 1 st.l 1at b IIe fit tha.t s nc 10 \"j 11 <'01'1 f r

on in(li i u 1 crimi ru I 'lnd ill C soc f s 1y .t 1 r e.

e th t, the y lator f r too

nd cr I 4 II",
oin pla ep j v fictivel s i.r i t, 0'

t tl e~ 1m cd .
n Hi to .e t .n c. r flllr

•

JV: .... .)on

Ie s ubi c of c )'tal pun II; ment is 11 ry eba t.i ble a (1 rc

s b en o . ot t ld

tt n 1 V T bI ef PC j e in c u s in t
fend r t 8 cene. t it L un c iv i li »

d i e e~til) d re: t "ocial ( ( ·t

js crived fro s 0 f'lr t

d J e t e P.T a Rrt .('T(\ .i R

ef . c 01 t ~o (' ctted, ern 1 ~ o s s ibl l i tv

rec v: i8 no n fld for t IH 1 ., r r for or l').~ pE' . o ..r ,

ocnno 1c lly c c p ill ~ r i t' .J! l 1 (.',

of ine c r 1.100. uea l(lll.lty i 51 i. to IJ.



-4-'-

r or t Lr(' c

I) t ut f i crt

e en. to ttl;t It i ,'U Uy u1'1'i c;i nt T"'t>ly

t ry i tari. n olve n

0 tivene c- opld f or

f in C i 8.1 P

ef ctiv dct rr nt.~ 1\1 0 'lti 1 r( ~r

0 01' Y 0 le type of off n e c,lculltc

bet ce 11.1 d ro r c te

i t oe renet:

t e rl r t ~ T i u e ui 1 r.

he 1.. e J. ar u ri~ tl oint cl 0 1;:

"A cd ina.l w'U e pr - (

0 s i 1 is i ./i t

cone rn? 0 e y

ac c on Ii e t n ( i co e t

a.y.. If t '" e j inal QU. pct tht' CI, 'S i 1llt.;V o(

r.rc,t I '11 tr .Ii I tc on '0 I j t

}iv to tfl 1 o tor p. n 3

e to ill .lr e Ie 0 , . \.

of j c ion .0 . to rre.t fl. ( -1.

n.

rren ~in t· e on to b, 'X C l te a. s

t t t cr. L t cl

c ei D

ur 0

i un c epta 1 n

ion 1 ty. e t at dp.t'rreni is f r f rl(S.



-42.-

rtie e r iv T!Hl. ( e l a r 0 1"u A,TI j yf t e

tj

" crl 0 ortuI' 0 0 (' e ,
in u n or or nun i en '."

T Co s 0 . 7 (1) Pr :ideg:

" 0 11 t r UTf' or 0 i,.l-ulI)j~

r d in T ot' r ire ent. It

, 'T for e pit l ) n i shm pen 1 s for ar ed r o b! or

uftt b d. po ee no t.o u~c fJrce c

en orture c e p

sas e o a t

If ·'ue ·0 ucl

teO tive 1'3.~ in aten 1 n,

io , d co victio 1, a er~l)n mt 0 r1 t,1 , it i

f the it i. fonD o'Ut 1 tl r

c i n t, . toy t e 0 f 1 0

C i a1 ly e es t c 1 kn n co c It
oJ:

Mcti of Iif . T i c nee eRl"~ ti. 1 "\ It

for tl e stat to sup ort, nd i regard fOT tLat t n~:s to

10 r r pect fo He d. J w do onc'

r c t f rrc

attit t t \ t b in n d

dr WJl'u 5ar 1 man .

ti 6 0 lute

ti ")u1 tes:

ion 1 v e n 11 'vi oli ieal



........ eve s 1 the i re reu t ri. t 0

1 1 S 11 e pr ct b t 1 If

It r fore R1.lrdt t t 0 at t S 10 1 t e 1if e , ) 't

"-
co 0 1C r ch tl t i ~ is too e P flsi t

support off s ch a d r ar in r tr t d
,

n t e e ora d ot b' ct d easol1s of t e eny Pen 1

) '11, 1 72, 't a ."t e

II 0 1 e e dit re of ublic '1.0n V '1'

b on f enac 19 t 0 t e ill. II

t r io f t s at t r

1\'0 on 10 ill s d. 1bll

Gov nt e pen ty iq ec no 1C ,11

c 1 n • hh runs COil ter to a1 08 lniversa y a cep CJ

ral oci I rine iplc • ere for 't i 1

at 0

in

e Go rn nt
Gov

n, i c:i c 0

inrr 0 ifo 1

iea e

j eets. .if' re 1t, i't

ul if ern «,{ C

re or 6 cr ,a~ no 5i nific8.t t• •

to e f nd in t or e 1" t ,rie.

or d af t e 1 lition c ni 81, t.

.!lowing thi report one tat, the lor

a.n tl to ri 1 i

,r cqu lly eo. sn c

i t e tl ir :r1 w i • It



-4-4-

1 0

i1

•

cc o rd on o (f b e

r ir

• .i

i

t r

n o ?ll •

cOrrec

1 •

•

r



-4[;-

• 1. , ::1. t)

i r

1 i 0 to tl e n( n 1

r •

mi nt - :is in i iOl of P'j it

us to t e

co n oon

ed or i t 8.tf oci !'\.
unj 0 if nj cn if!

0 re od l'g "tl r y r n ~1' 1 1 it 0

x .riel co 1 '11

t , 0 cr t r nrr

j 0 c t

to ch 9, in 0 t" Y.
un irr i

c· of 1 • c , '1

n 0 c i t 1'(1. •

3.



It rna1"ivQ 1. t c ( t cna Lty , 1 o > C ,0., 1i.:(1

i t ore oso r c i re.1 c~d

0 e i m 01' s ars. 1 e s e ri. OIl s n,r , OIJ U es 1'1.11 e cc.

of rcy e i ny 1. - s nd e r

resiient:ial P'r e r or tive oj ercy, . . Pro identi,l

c t . "h t then i~ t - st tern 1VO?

e the ry ofpunhhm ,nt \ e on ro abilitat10n r~

r for iv u e e. ne' nya .G •• 29' 2)

rovid d.
II YOGa w 0 u.es iolenco in TO bbo r ' auld L('

s cd to i p i. ent ter f not les t I

f01, tecn ar ore l. u. twen y

togot or itl nt d

i.; t s: 0 riso 1. d t t t e rioo. of

i co.rc r tion a8 ( ef' ite, con(ly, it rovi ad . r 1 a r

In ou!"; thir( 1 , tlor w .., COT or is cnt

purely f r chus t i e eu nt 'ITpO , fo .rt 1y, 1,,1 e erlo of

c fin a.n or

s i die t d n c )ter 01 e. 0 st to s t c it or:

are::. ron s 'hi1ity to CnSUTf> tit :i t enWll e s in a nro~ru.m!~

ie I e 0' > 1 fit to t c r Ir 1 y off r 1 1<1

ic i ill 1 " 1.1 Ll o r i

hoo- , a.rts H cr fts otc. If rr c c s n i.o 1 1,

i a cri in 1 h rou I be a e to .r ec t

e v lue of 8 be t e , h ou I nut it

into b 1,,1. r u d ot astin it n cri i.al

• Tl is 5 8''1 itiou ( pretty pen lve

but it c be ttained by P.Oi1g in . t cs. ,.•~!

ove nt c 01" P so e in titu i nR or rofor l. orifs



(C' 1 esi d t t t i~ c Of C Ir c

the 1 t is J~ t t ten e Loy od ode' ru,!· to /) it

cri to t a~ i siol i to t es i titut~o o r t l

d cent, if.

T'ne GOT nt o ,Y.l has ,ot pr i s o t arm.• T.ese ~ ).,1<1

rIt for lntrod ein i

ag Lcu l ur 1 kn wledge to t.ie inmates. The pri on

n stries s be .t f!t e d in t nir

educ t' 0 1 r Les toth' pr SOD rs anti some 0 e ani 01

i u.s1rie~ be t up. In t i r y t,l e society Hl b 1 fit

b eo le ro r e Le •• d, '"opeful v, t'l c.V .. 1 1

n lon er e t e oci ty d to t in ivirl lcnrruonQI

he WOI Id he ac e pt e bnc in 0 t e oet et.}'. Jf t. e

e to " '0 o p or m ib i e:

t et e I B" r d r b'or is e ecut.a, is tot 1

t is ser t e Ind I idu I? II ans er is

uld ol1Ly ea is Ii in tiOI Iro t e .oci(t

'f ie t to find. e c i oul e t to

ospit Is the sic or ons to jail.

11 Sa i if " leI cals, 'is n. ds are C 0 d

of!. "nc w am ut t,jon of ar 8 a j troduce

no t of 5 0 far (por e. T e foc 0 ej r ('p

o t ic i8 i ~ic tiv of on bein

t j Per p!'l y Gove c t

C o-P sn ctintl t 01 (1' it too is



p

-~-
I . ..

it j t e CO) o~ t i rt t n i i' t i 'Iu

ir t, o e an hy e s l1t i t r

x f v ri s it t by ri 0 efi

punis c to i cl . t be t

flaw , e co 11 no pos i ly ave a cone 81 \1 n

I ~en r lj ze' d tini ti n of pu isl. nt. is i dr, c

th t 0'8 lefiniti n of puni hrt n t ill ( up

0 on ' 8 ro cl Lo t a oal j tHy·r. UP nt.

, e 0 p i t~ t or c

t ory of ic i ro c t i or .oci Y

J eli n 1 i

h' t t i i

r d ental ri T t 0 e pre 11, r i f'o n f ivin

thre love nt ct a. ly o

ron a e rou cl ar&etcr. i oul i )

ti

il



r•

.,

. io' •

('lociet <1....'1 o

o

r M.·1 il t;' o ret: c .1

f c t "

co

o

:'i ir ;

t" o f'rct t

-~ o of 1 .•. ....0·' ...,v

1 f 0

1 •
)Qi'

c , .•..
u

tio c: .,~8<:'_' •
t ori of ,...

t ~ ·to, , "orB .•... c· ~\I C . ,
ou'" 1 it: t: e c .•.. (:1, t e ( ~ a l' "'clu-~':"on ~o tl



-50-
Yo.; ..,'

~-'d JU.":.c~~t.c ·"1icco
1\ .ds!:il. noe X

ab"Oc;, ::.roc:, ctave il verrto ...a A ~Orl~'

~ U~

A :::lUT"]'e.Y 0 ~ •.•1 c.!oec-",;cction 0":' A::':"icn inciientc3 t" c.t r.J.c· o"c' ,

va 1uo 0 <, tl io penal, neaeurc ic ost noi bl e , I'oot con t.:. t tio' r~ o ,

t} o k:.'ricar Sta."'ucs me U.··. DecLarr tio of umc..,

t' o rtuto Lc cntr:cto( ui t: th tn~'. 0" co. C'"UU::.'c.::.." :\:""

citizens' lives.

Y..eWa. is a evol 0_ in{:.• courrtzy ,

1:w L.:'ere t ic'co10Cics :rom r st '1" Wect. It i::. i. !'nt~vc

t_~C:'~o::o:.' t?.at c'.O ~ oul - ~"'.ot i"" ore c.11 t2 or.

:t t1.01. her, and :~ie 1 ~'Olll eont:::-i uto to 1cr cV'c!..o};nc 1'~.

val ua ,10 iuman e: •.},'lCricl1ec t IlO in _cr t:.'[":i. t~'0 • 3.

theMc o: crirril 1 :,c::,ocio.1izQtion ~ (I t: e Weo'!; r n t'.Ja. ."C·':' 01

~rioon er1ncntion prOCl\. ~ oc, ci c c' oul, 00 i 1 0. IX>citio ~ tc o

::'cr or u·I·..ccr ont•

. U' { uL inct sonc real;;- nutc nl1::mcrc i:: ich )'0.7 , r""..... _.

Kc•.• ". ~i11 Toot be al 1 to accon Li.ch ' c:' "'0'" 0 0:' : c rin~ c " v

etat ::'roo :ron cr i 0 by impo tine c:••.icr:.1e steI' ot;r C .TO .'

1 C0l1C1 1.UO I r i "cr '1;0

r Jt,' C .ltrtl'
I adllQC.,*-

..; +,....
. - •.. .,.f- .•. r

.".
~overno.l\ CQ 0t SIlC't.", w.d -fktt.pt-l.

/WI'{~ bD- ~1r~\..LQ·



-
-5\-

us ~OIr

o

in

aoct Co!; ,,"'- or.. C

e. a' o aboliol u.



NOTES AND REFERENCES

Bibliography

Introduction

1. Daily Nation, 2nd June 1971, p.l.

2. Daily Nation, 1st November 1971, p.3.
.'

Chapter I

1. Gerber, Rudolf and Patrick, Punishment as

reflected in prevailing id~ologies, p. 113-135,

in Radzimowicz and Wolfang, "Criminal in the

arms of the law"

2. Punishment as defined in Words and Phrases

Legally Defined. Second Edition, Edited by

John B. Saunders, Vol.4, O-R, p.232.

3. Ballentine's Law Dictionary, p. 1026.

4. The Oxford English Dictionary, p. 1603.

5. Gerber, Rudolf and Patrick, Supra note 1,

p.12l.

6. The First Chairman of the Ne~ Prison

Commission of Great Britain.

7. Great Britain, "Annual Report of tre Prison

Commission", 1923.



8. Gerber, Rudolf and Patrick, Supra note 1,p'-124.

9.A Taft, Donald R., Criminology: A cultural

interpretation. History and efficacy of

punishment, p. 311-331.

10. Gerber, Rudolf and Patrick, Supra note 1,p.125.

ll•. Ibid.

12. From lecture notes on Criminology by Shem
\

Ong'ondo, Lecturer in Criminology, Universi~y

of Nairobi.
I

13. Gerber, Rudolf and Patrick, Supra note 1,p.123.

14. Ibid.

Chapter II

1. Lord Hail y, Punishment in traditional Africa:

An African Survey, Revised 1966, p.624-628.

2. Ibid.

3. Ibid.



IVEftSITY Ot .•1

II RA Y

4. Roscoe, The Baganda, Cambridge University

Press, Cambridge, Reprinted by Franc Fass,

London and Barness and Noble, New York,

1965-66, p.261.

5. Clinard M.B. and Abott, Crime in Developing

Countries, 1973 (John Willey and Sons) p.269.

6. Junod, H.P., "African Penal Conceptions and

emancipation of African States," Geneva Afrique,

1952, Vol. 1, No.F.

7.A SChapera, I.A., A Handbook of Tswana Law and

Custom, Oxford University Press for International

African Institute (London and New York), p.50.
lB. SlA.p'zA , notR. i

8. South African Native Affairs Commission, 1881-1882,

Appendix B, p.21.

9. Supra, note 6, p.7.

10. See Sierra Leone, "Death Penalty in Africa."

Magazine, No.28, p.74-75.

11. Milner, Allan, The Ethiopia of Haile Selassie,

in "The Death Penalty in Africa", Magazine

No. 28, p , 41. ..



CHAPTER III

1. Republic of Kenya, National, Vol. 23, eel.
1050 - 1051, 14th May - 23rd June, 1971.

Assembly Debates.

2. Republic of Kenya, National, Vol. 24,

~ol. 1000- 1001, 14th September - 21st October,

1971. Assembly Debates.

3. Gardiner, Capital punishment as a deterrent

and the alternative, London, 1956, p. 14.

4. United Nations, 'A summary of the main arguments

for and against capital punishment', Amnesty

International on the abolition of the death

penalty, C.D.P. /20/15/77, Stockholm, 1977.

5. Gardiner, G.A. supra note 3.


