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The aim of this paper is to discuss a concept that
has risen a lot of questions in the Land Law of Kenya.
This is the concept of the equitable customary trust.
The concept is a judicial intervention to mitigate
certain harsh aspects of the introduction of individual
title and land registration in the African areas of the
country where land was governed by customary law rules.
The main thrust of the inquiry is as to whether in the
welter of case-law for 8...11dagainst the concept , its
legal existence can be ascertained and, if so, what is
its nature. In the process aspects touching Land Law
reform in Kenya, the aims of registration, nature of
customary tenure and the English doctrine of trusts are
briefly discussed.

The subject has been a challenging one _partly due
to lack of legal writing in the field of study and also
because of confusing judicial decisions that are
scantily reasoned and unreported. The reader is
recommended to read more in the application of equity
in Kenya and its Land Law in order to get a more detailed
picture.

May I eA~ress my indebtedness to Mr. David Salter
who has been my supervisor in this paper. His zeal
and thoroug:b..nesswere a major asset to me. However, the
ideas h~re in are mine and should not be attributed to
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Il:TROD-UCTION

Keny a is an agricultural country. This means that
land is the chief source of income for the government
and individual alike. It is therefore no wonder that issue
pertaining to land have since colonial times, drawn special
attention from Kenyan society. Especially controversial
is the aspect of Kenyan Land Law dealt with in the present
paper - the equitable customary trust. This is because the
concept is a reaction to the draconian legislations that
were the hall-mark of the 1950-60s Land reform programme.
It is the injustices that were borne of the new system of
land tenure introduced at this time and finally espoused by
the Registered Land Act, 1963 that the equitable customary
trust was conceived to fight.

Before the introduction of individual tenure under the
land reform programme, all African lands in the country werE
governed by customary land tenure. This has been characteri
by various authors as communal in nature. This meant that,
as opposed to individual ownership of land which exists undE
English law, land was owned by a group of people - it may be

a tribe, a clan or a family. Each member of such claD or
family automatically had a right to land. Land was not a
c'ommercial conmodity. No one could freely and without regal
to the rights of the other clan or family members sell clan
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family land. Of course by the 1950s as a study of
1 2authors like Sorrenson and Mzee Jomo Kenyatta will

reveal, some Afric~~ societies had eventually began
to realise the commercial value of land. They had

Itherefore begw~ to clamour for individual titles of a kind
they had seen the colonial administration give to European
settlers. But by and large, African customary tenure
still clung to commun al ownership. This is revealed
by the fact that at the time of registration of rights
in land under the new system most African families
would only put forward one member of the family to
register for land in which they all had rights under
customary law without ever suspecting that such person
may take advantage of the new laws to later deny their
rights. It is also shown by land disputes like that
which gave rise to Esiroyo v. Esiroy03 where the basic
argument of the defendants was that their father had no
absolute individual title to what was family land.
The African today, remains dearly attached to the
community in which he grew up and his family. Hence
Professor Mbithils famous words on African kinship:

II I am because we are;
and since we are, therefore
I am!!.4

clearly showing the communal nature of African life.



3

TheI'ci'ore, when the 1811dreform programme
.introduced individual title 8lldsought to replace custo-
mary tenure with a new kind of tenure predicated upon
English property notions, the great controversy, then
as today, arose as to what was to happen to customary
interests in land. More especially, what was the~ fate
of such customary interests in land which after regis-
tration of jndividual titles remained unregistered? This
guestion is central to the whole concept of the eguitable
customary trust.

Some Judges have answered the guestion by saying
all such customary rights were extinguished by the act
of registration. Bennett, J in Obiero v Opiy05 8lld
Kn 11 J. E· E· 6 h be cr, In slroyo v slroyo are t e est examples
of this view. Other judges however, have found the view
adopted by their brothers harsh and unfair, 8lldso
have held a registered proprietor of family land under
the new laws, to be a trustee holding such land on
behalf of himself and the other members of the family
who did not have their rights adjudicated 8lldregistered-
thereby begetting the concept of the equitable customary
trust. Examples of such judges include Madan 1 J in Muguthu
v.Mnguthu 7 and Mulli , J in Zephania Nthiga v Eunice
Ntbiga.8

Unfortunately, this noble ·811dequitable concept,
espousod by judges of conscience who could never countenanc.

fraud and .i.n.j usti ce when they saw it, is far from clearly



defined. l-]llat is its nat.u re , lS it o:fcu.stomary law
origin or is it a creature of the English doctrines of
equity, or is it a concept sui Generis o:fits 01tV"1l

kind, what rights does it prot ect , inter alia, are only
a few of the problems and issues that assail a student
of the concept.

The purpose o:fthis paper in light o:fthe :foregoing,
is to map out all the issues and problematic aspects a-
:f:flictingthe study and application o:fthe concept:r ~
the event, chie:flyby a process o:fdeduction and balancing
o:farguments for and against, effort will be made to
arrive at logical solutions to the issues and problems
thus set out~ All this in the hope that this paper will
at last provide the stepping stone upon which later scholars,
researchers as well as our courts will proceed to study
and apply the concept.

The format of this paper is as :follows: there are four
chapters and a conclusion. Chapter One considers the
historical background to the concept. The 'prqgramme o:f
Lapd reform of 1950s is here considered since 'it is the
introduction of individual tenure by the latter that
created an unjust situation necessitating equitable in-
tervention. Case-law that h~s applied the concept will
be examined in Chapter' 'I'wo ~ The controversial case of
Alan Kiama v Ndia l"Iatlnm:va9is examined separateLy in
Chapter Three. In course of this examination issues like



the kind of rigb.tsprotected by the concept and its
nature as seen by the Court of Appeal are touched.
Chapter Four deals with the theoretical basis of 'the.-
concept of the equitable cust·omary trust. It is here
that an attempt is made to answer many of the .riddles
surrounding the concept - like its juridical basis,
whether it is a customary law institution or a
creature 9f English equity, if it is the latter
then what type of English trust is it akin to and,
above all, how does the concept fit within the scheme
of provisions contained in the Registered Land Act,
among others. Last to come will be the conclusion
which by a method of extraction of key passages
in the main body of the paper, will condense all the
findings made about the concept.
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C HAP T E R ONE

A HISTORICAlJ BACKGROUND

The genesis of the concept of the equitable customary
trust is best grasped by first going back and recapitu-
lating a part of the legal history of land law in Kenya.
The problem starts with the land reform programme of the
1950s. At that material time all African lands were
governed chiefly by the Native Lands Trust Ordinance 1938.
This Ordinance vested all African lands in the Native LandE
Trust Board as trustee and the Africans continued to OCCUP)

them and to practise their customary methods of land use
and tenure. But increasing scarcity of land, the poverty
of the little that was available leading to low yields,
as well as population growth had by the 1950s created a
land crisis in the African areas. And so the argument
for reform of land use and tenure in the African areas,
which was advocated as early as the 1930s by some indivi-
duals, was at last given practical consideration.

The blue print for the colonial administration progra-
mme of land reform was what is popularly remembered as the
Swynnerton Plan - " A plan to intensify the development
of African agriculture". To the mind of Swynnerton,
who was at the time Assistant Director in the Department
of Agriculture, the crisis in the African areas was not
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the product of lack of enough land. It was the product
of poor land use, and the main factor responsible for
this poor land use was African customary tenure and
land use. .Thus he says in paragraph 14 of his Report
about African land areas:

ff • suffering from low standards of cultivation
and income and, in particular, and as a result
of African customary land tenure and inheritance,
from fragmentation whereby anyone family may
possess several, and in recorded instances 10
to 29 small to minute fields scattered at
wide intervals so that they cannot be economically
developed either to the system of farming best
suited to the area or to the inclinations of
.the farmer himself. It is impossible in such
circumstances to develop sound farming rotations ...

. in any satisfactory manner. . II 1

The solution as advocated by Swynnerton was land reform
whereby African tenurial and land use methods would
be swept away. In ~heir stead would be introduced
individual title and modern and scientifi:c methods
of farming. Swynnerton saw individual ownership of land
as the best method in the situation. He argued that
individual title would not only give the African
possessed thereof incentive to better and harder work,
but also security of borrowing with a view to further
improving his land. In paragraph 13 of his report:
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U • He must be provided with such
security of tenure through an indefeas-ible
title as will encourage him to invest
his~ labour and profits into the develop-
ment of his farm and as w i L'l enable him
to offer it as security against such
financial credits as he may wish to
secure. . 11 2

But lurking behind the purportedly good intentions
of the colonial administration in introducing land
reform were political factors. The Kikuyu had
asked for introduction of individual title in their
homeland as early as the 1930s but it was not until
the 1950s when the colonial government was faced
with a war for independence that steps towards
such reform were taken. The reasons why the colonial
government chose this particular time -coinitiate land
reform are not far to seek and are effectively summarized
by the author Harbeson:

II Land consolidation became an
essential element in the government
campaign to create a stable middle
class of politically conservative
Kikuyu who would become a counter-
poise against the full re-emergence
of militant nationalism!'. 3I.

,
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What Harbeson says of consolidation equally holds
for land registration and individual title since the
three processes were part of the same programme., In-
deed even before Swynnerton had been commissioned to
report, or necessary legislation to legalise the re-
forms had been passed, the local administration of
the Central Province, from which most of the Mau Mau
fighters and supporters came, had already commenced
the three-fold process of adjudication, consolidation
and registration that were the hall-mark of land re-
form.

The first legal provisions for the process of land
reform were the Land Tenure Rules 1956. The rules,
besides retroactively validating what the local
administration had done without sanction of law,
proceeded to give the details for the process of
adjudication, consolidation, and registration of titles
in such areas as the minister concerned declared in
the government gazette. The African Courts (Suspen-

(

sion of Land Suits) Ordinance 1957 suspended all
legal actions on land in court. The implication of
this was that any African who had been deprived of
his lro1dduring the process of land reform could not
seek the assistance of the courts. It also implied
that another African who had been registered as in-
dividual owner of land that "vasnot really his either
through fraud or mistake could not be made to relinquish



it by the courts or other process. The type of ,dracon-
lQIT and unfair effects against which an institution

like the equitable customary trust had to be conceived·
to fight were already in the budding.

But it was really the Native Lands Registration
Ordinance 1959 which was the high water mark of the
reforms introduced in the 1950s. A lot of the pro-
visions in this Ordinance were adopted by the Regis-
tered Land Act 1963. In fact the latter is the child
of the former. The Ordinance was an Ordinance to
provide for the ascertainment of rights and interests
in, and for the consolidation of, land in native
lands; for the registration of titles, and of trans-
actions and devolutiods affecting such lands. It
validated all the steps undertaken by the administra-
tion under the Land Tenure Rules and prior to that.
By Section 37 the title conferred by registration was:

II an estate in fee simple in such
land together with all rights and
privileges belonging or appurtenant
thereto 11.

and by Section 38 such title as registered in the pro-
prietor;

II •• : when acquired by first registration
or subsequently for valuable consideration
or by an order of court, shall be rights
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not liable to be defeated except
'1.Sprovided by written law and
shall be held by the proprietor,
together with all the privilegs and
appurtenances belonging thereto free
from all other interests and claims
whatsoever, but subject as follows,
that is to say:

(a) subject to the leases, charges
and other encumbrances &~d to
conditions and restrictions,
if any, shown in the Register;

(b) unless contrary is expressed
in the Register, subject to such
liabilities, rights ana int~rests
as affect the same and are creclare&
by Section 40 not to require
registration:

Provided that nothing in this Section
shall be deemed to relieve a proprietor
from any duty or obligation to which he
is subject as a trusteell

•

Section 40 contained overriding interests. Section
89 limited rectification by the court only to cases
other than first registrations and even in cases of
subsequent registration, there was limitation concern-
ing the bona fide purchaser for value without notice
under Section 89(2).

The above provisions of the 1959 Ordinance
are set out at length in an attempt to show their
striking similarity to the provisions obtaining
under the subsequent Registered Land Act 1963. The
sections of the Act, namely 27,28,30, and 143 are
of si~ilar Substllilceto the provisions from the Ordi-
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nance quct cd above. The ...;,o,,!inequitable nature of
the provisions of the Ordinance were soon to be
confirmed in the case of District Commissioner,
Kiambu v. R. lExparte N,jau4 where sections 38.and
89(1) respectively ~ere reiterated by the court
to defeat the unregistered rights of the applicant
in a manner not very dissimilar to that in Obi~
v. Opiyo and Esiroyo v. Esiroyo, infra.

The similarity; of the provisions of the
Native Lands Registration Ordinance, 1959 to those
of the Registered Land Act has already been noted.
It was mainly in these provisions, and the maDDer
they were interpreted by the courts that the crying
need arose for equitable intervention. This was
because the new system of land ;tenure as finally
embodied in the Registered Land Act proved unfair
and caused suffering in its application. In the first
instance the new system was an attempt to impose
individual tenure on African communities that had
hitherto seen land as communal property in which
nobody could claim absolute individual rights to
himself. Of course the ·argument is bound to rise
again that the Africans had by this time slowly
evolved towards individual tenure. The Kikuyu
are an example. But it is submitted that this stage
in African thoughts about land was still in its in-
fancy. People still owned land as families and clans,
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if rio t among the Kikuyu at the material time, at

least among the majority of the other tribes to
whom the new laws were extended. Coldham's study
of the Luo is revealing in this respect. He found
the Luo community in which he conducted his research
to be still guided by customary attitudes towards
land.5

Because of this difference of conceutual out-
look on land- individualistic under the new laws,
and communalistic under African eyes, the situation
arose whereby, during the process of adjudication,
consolidation and registration of land rights, not
every person having customary rights in land would
go forward to have them adjudicated and registered.
Instead members of a family would only let one person
register as the proprietor of the family land. Such
person was intended to be a nominal proprietor of
the family land so that the other family members would
continue to use and enjoy the land as they were
accustomed to do under customary law. However, such
a person once registered, later realised the full
implications of the act of registration and set up
sections 27,28, and 143 respectively to deny the other
members of the family their rights.

The courts, when called upon to settle the ensuing
dispu te, the man i f est fraud and inequity of the sit.ua t Lor
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notwithstanding, supported the usurper. Thus in
6Obiero v. 01)iyo and Others ,of a widow and four

stepsons living on a piece of land in Nyanza which

had been registered in the name of the widow in

1968 and the customary rights of the step-sons had

not been registered, the widow sought to evict the

four step-sons as trespassers and pleaded the inde-

feasible title vested in her by Sections 27,28 , and

143 of the Act. The sons replied that they were in
-

possession of the laDd because they were owners at

customary law, secondly that the plaintiff's regis-

tration had been procured by fraud. The High Court

of Kenya did not find on the evidence that the

four sons had customary rights in the land or that

the plaintiff had been registered through fraud, but

held by way of obiter dicta that even if fraud had been

proved, Section 143(1) would have made the plaintiff's

title indefeasible by virtue of that fraud since it

was a title by first registration, further that even

if the sons had proved that they had previously held

customary rights in the disputed land, those rights

being unregistered would have been extinguished by the

act of registration.

Similarly in ~siroyo v Esiroyo and Another7,
the plaintiff was the father of the two defendants.

The court on the evidence found that under Luhya customary



law, all the litigants being Luhy a , the tV-TOdef endant s
sons were automatically entitled to a share of the land
in dispute since it was family land which the father,
now turned plaintiff had inherited from their &~cestors.
The father based his action to evict his sons on the new
laws contained in the Registered Land Act. He argued
that being the registered proprietor his title was un-
affected by the unregistered customary rights of the sons.
Kneller, J. , as be then was, followed Obiero v. Opi~08
and held that under Section 28 the plaintiff's title was
free of encumbrances save those noted in the register.
Damages were awarded to the father for the trespass of
his own sons.

Such a situation as the above was unfair and hence
the need for equitable intervention. Perhaps another
cause of the unfairness of the new system of land
tenure embodied in the Registered Land Act was borne
of the political circumstances of the times when the
programme of land reform was actually started. The
1950s saw a raging nationalist war. Many Africans were
in the forests fighting for independence while others
were languishing in detention. It was precisely at
this time that the colonial government started the programrr
of reform - and the reasons as earlier pointed were po-
litical , to reward the collaborators and punish the freedo
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fic;hters. The state of affairs meant that many
individuals 'werepot pr-esent to have their own rights
adjudicated and registered. Instead, relatives regis-
tered in their behalf with the implicit intentions of·
keeping the land for its rightful owners. However,
when the detained and the freedom fighters returned the
persons in whose names their land bad been registered
refused to tran.s;fe;rt:i.,tl~.sto tbs;pightful owners e.nd
set up Sections 27.28 and JA-3(l)to deny them the land.
Thus in the dispute llPQ~;rl;y;ipgthe O§,$s; of Gatim~
Kinguru v. I1u:vaGa.than,f2;i9 t]1~ pLa int i.f'f who had registered
in his name the l~d of hi$ dete.ined b;rother refused
to return the lrold to the p;rother VPQP the le.tter's
release from detention and instead Bought to rely
on the said sections to evict his brother as e.trespasser.

The registrat;ion ~x~rcise itself had several
errors. Whereas by the process of ?djudication which
preceded actual registration all customary rights exist-
lng in a given parcel of lfu~d were to be ascertained
and recorded in the adjudication register and finally
in the land register, the whole process of ascertaining
customary rights was erropeous in that the adjudication
boards never bothered to determine exactly +:»: the extent
of rights any customary holder had in land. The adjudicati
boards deemed every person they included on their
registers to be an absolute owner of land. This was
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often not the case because some people had rights
falling short of full ownership. For example ills.

~ 10Obiero in Ob-ierov. OplYQ though registered as
an absolute proprietor had in Luo customary law only
the rights of a widow in her deceased husband's estate
whi.ch at most are.a life interest. So the process
of adjudication gave her an estate far exceeding the
actual rights she had under customary law. There were
minor interests like common pastures- w~ere the
animals of a given community could be grazed on the
uncultivated lands without being called trespass which
the process of adjudication in its haste never
bothered to recognise. All these errors increased
the injustice occasioned by the new laws.

In light of the foregoing, an inequitable situation
had arisen to which the ordinary laws gave no adequate
remedy. Therefore there was a need for the interven-
tion of equity to do justice. Such equitable inter-
vention came to be in the concept of the equitable
customary trust. In the words of Mulli J., on the
concept:

11 The doctrine of equitable customary
trust would be useful to mitigate the
ruthlessness of the law by declaring
the registered proprietor as trustee for
and ordering him to transfer the land
to those entitled".ll
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2. Ibid., paragraph 13.
3. Harbeson, Nation-Building in Kenya- the Role
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Rights in Zenya, J.A.L.
(1978), pp.91-109.

6. Supra.
7. Supra.
8. Supra.
9. The High Court at Nairobi, H.C.C.C. No.176 of

1973, unreported.
10. Supra.
11. I111.Jli,J., Problematic Aspects of Land Law,1979,

unpublished, p.9.



18

C~IAP1'LB 1'\:10

CASE-I,A"!ON THE APPLICATION OF THE CONCEPr

Equity will not suffer a wrong to go without
remedy. The injustjce afflicting the holders of
unr-eg i.s t cr-ed customary rights under the Registered
Land Act A~d the unjust enrichment of those who were
lucky enough to get registered titles was soon to face
challenge in the courts.

However, the majority of court decisions that
challenged this injustice, and attempted to find re-
medy to it by way of the concept of the equitable
customary trust are unreported. Moreover, there is
a lot of conflict in the views of various judges as
to the nature and basis of the concept. These problems
notwithstanding, this Chapter endeavours, falling
short of the Court of Appeal decision in Alan Kiama
v. Ndia Mathunyal which despite a few mentions deserves
its own Chapter, to examine the leading cases that
have applied the concept. The aim of this endeavour
is to see 'whether the equitable customary trust is a
creature nurtured only in the minds of academics,
or a principle of law supported by judicial authority
and therefore one on which both litigants and lawyers
way rely in the conduct of their cases.
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I

The first decision to espouse the concept was the
High Court ':)decision of Mwangi Muguthu v. Maina MUGuthu~
The facts of the case are rather unclear, but the
court found the land disputed by two Kikuyu brothers
to be " family land". This is a phrase the court
did not define. The court further found that the
land was bequeathed to the two brothers by their
deceased father in equal shares. However, the land
was registered in favour of the defendant, who was
the elder brother, under a first registration. The
defendant had resisted all efforts by his younger
brother to have the land divided between them. Con-
sequently, the younger brother brought this action seek-
ing a declaration of trust over the land and that the
defendant as registered owner was a trustee on behalf
of himself and his brother. The defendant set up
the indefeasible title vested in him by the provisions
of the Registered Land Act, especially section 143(1)
which makes a first registration indefeasible even on
grounds of fraud or mistake. He argued that his
registration being a first registration, the plaintiff
could not claim any unregistered interest in the dis-
puted land. Madan J. , ~s he then was) made the

"
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declaration of trust and ordered the defendant as
trustee to transfer half-share to the plaintiff.
He saw the trust he had declared to be the product" 6f
the intention of tbe parties, t: :finding which
made it akin to the express private trust in English
law. The parties had created the trust in accordance
with Kikuyu customary law whereby the eldest son,
called the muramati, was normally made the adminis-
trator of bis deceased father's estate on behalf of
himself and his younger brothers. It was in confor-
mity with this custom that the defendant had been
registered as proprietor:

" He was registered as owner as the
eldest son of the family in accordance
with Kikuyu custom which has the
notion of trust inherent in it.
Ordinarily in pursuance of Kikuyu
custom he would have transferred
a half-share in Marango ( the land
in dispute) to the plaintiff". 3

One should take with caution Madan--'_00..----' _J!s.

categorisation of the land in dispute as " family
land". In the context In wh i.ch he uses it, the
term refers to land which belongs to members of a
certain facily because it was inherited from their
ancestors. But the term is an unhappy one because
M&dan, J., uses it without appreciating that the



African cust omar-y institution of the family is a
very fluid one and has been described by some scholars
as including I!the dead, the living and the yet to be

4bornll. Secondly, the customary family is of the
extended type and includes the most distant rela:tives.
Whereas there is nothing obnoxious about such a con-
ception of the family, to loosely label the land involved
in these disputes as II family landl!may lead to pro-
blematic issues like whether a trust declared over
such land can ever be certain in its objects, worse
still, whether it would not offend the rules against
remoteness. Moreover, cases like Nthiga v. Nthiga,
infra, show that land purchased by the head of a family
with his personal money may also be loosely classified
as II family Land!',

Madan, J., had opportunity to follow himself in
the later decision of Gatimu Kinguru v. Muya Gathangi.5
The parties were two Kikuyu brothers. Both of them were
living on land inherited from their father. The land,
however, was registered under a first registration in
favour of the plaintiff. The plaintiff by this action
argued that his brother who had continued to live on
the land was a trespasser and sought the court's redress
in the form of a perpetual injunction restraining the
brother from any future trespass, and damages for user.
The defendant counter_claimed that the land in dispute had
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been inherited by the plaintiff and himself from
their father in equal shares, and the plaintiff
became registered owner of the whole parcel of land
partly on trust for him since he was in detention
and could not have his rights registered personally.
On a second ground he argued that since he had
occupied the land in dispute for over 12 years with-
out cotnp Lai.n t from the plaintiff, he had acquired
title therein by adverse possession under the limi-
tation of Actions Act..6 Madan, J., judged in favour
of the defendant on both grounds of the counter
claim. He held that the plaintiff held registered
title to the land on trust for himself and his brother
on the strength of Kikuyu customary practice in these
matters.

The view of the equitable customary trust as
predicated upon the customary practice of the parties
is again supported by the case of Samuel Thata Mishek
v. Priscilla Wambui and Wanjiku7. The facts of this
case were that I family land' had been registered
in the name of the elder brother of the four plaintiffs.
On his death, the magistrate exercising powers under
Section 120 of the Registered Land Act to determine
the deceased brother's lawful heirs, ordered the land
to go to the defendants who were the deceased's w.i.d ow
and motber respectively. Under Kikuyu customary law
two of the four plaintiffs who were sons were entitled
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to shares in the land and the other two who were
daughters were entitled to life interests so long as they
remained unmarried. By this action the plaintiffs wanted
the court to declare that both defendants held the iand---
on trust for all those entitled. The court granted the
declaration as prayed on the grounds that the land in
dispute had been registered in the name of the deceased
brother as a trustee under Kikuyu customary law. The High
Court, however, went on to make the confusing statement
that the defendants were subject to the trust because it
was implied by law as well as by the intentions of the
parties that there should be such a trust under Kikuyu
customary law. This statement is confusing because if at
all there was an intention by the parties to create a
Kikuyu customary law trust, then the trust created was
an express private trust and it was not necessary for the
law to imply anything. Probably the court by these ambi-
guous words meant a presumed resulting trust which, under
English law, is a trust by operation of law whereby the
c,ourtimplies a trust obligation to exist from the presumed
-"intention- of the parties. If the court meant a resulting
trust of the presumed type, then one has moved into the
realms of English law and it is no longer true to base
the equitable customary trust on customary law entirely,
save probably to the extent such law can help to explain
the conduct of the parties.
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Another case that saw the nature of this trust
to be customary was the decision of Mungora Wamathai

8v. Mugweru In this case an uncle who had.
registered in his name the land of his deceased
brother ~as held to be a trustee for his nephew
because the latter was at customary law entitled to
the deceased father's estate.

Doubts as to whether the trust in question
was of customary origin or of the English type again
arose from the language of the Court in Nthiga v.

Nthiga9. The court in that case found the two defe-
ndants, who were the plaintiff's wife and son res-
pectively, to have been registered on trust for him
since he was the one who had paid the money to purchasE
the land. The court held, per Muli, J.:

II • • • the first defendant acquired
this land as an agent of the plaintiff
and •.• she held it on trust for him
which trust can be deduced from the
intention of the parties or by implication
of law". 10 ( emphasis added)

and in the summary of his judgment he found both
defendants to be under obligation by virtue of a
resulting trust, a finding which would tend to see
the equitable customary trust as by operation of law
under English equity rather than of customary nature.
Other th~1 these doubts, Nthiga v. Nthiga is an

important case because it attempts to reconcile the
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equitable customary trust to the rule against
rectification of a first registration under Section
143(1) of the Act:

II The registration of Gaturi /Githimo/
2059 and 678 ( the land in dispute) are
first registrations but the court is not
asked to rectify the register on the
ground of ommission, fraud or mistake.
What the court is asked to do is to order
the registered proprietors to be declared
as trustees of the respectiv8 pieces of
land on trust for the plaintiff. The
plaintiff is asking for the declared
trustees to execute their respective duties
and obligations by transferring the said
pieces of land iunto him since he is now
back in Kenya. These orders as prayed
do not amount to rectification of the
register as required under Section 143(1)
of the Land Registered Act (Sic!)." 11

It was the Cotran, J. decisions of Limuli v . Mar~
Sabayi 12 and Imbusi v. Imbusi 13 that attempted to
come out with the clearest formulation of the concept
of the equitable customary trust. In Limuli v. Marko
Sabayi, the respondent was the uncle of the appellant.
He had a first registration over the land in dispute.
The appellant claimed this land was left by his
deceased father but that at the time of registration
he and his brother were too young and so the land
was registered in favour of the respondent as their
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uncle on trust for them. On coming to age of majority,
the appellant and his brother claimed their shares in
the land but the respondent, while giving the res-
pondent's brother his share, refused to acquit the
appellant in similar manner. Hence the appellant's
action in this case seeking a declaration of trust upon
the respondent for a part of the land registered in his
name. Finding such trust to exist, Cotran ,J. held:

"It is now generally accepted by the
courts of Kenya that there is nothing
in the Registered Land Act which prevents
the declaration of a trust in respect of
registered land, and there is nothing
to prevent the giving effect to such a trust
by requiring the trustee to do his duty by
executing transfer documents. (See in
Zephania Nthiga v. Eunice Nthiga, H.C.C.C.
1914 of 1976, Unreported; Muguthu v. I'1uguthu
(1971) K.H.C.D.16; Wamathai v. Mugweru,
Nyeri, H.C.C.C.56 of 1972, Unreportedj".14

Cotran J., reiterated this principle in the case of
15Imbusi v. Imbusi.

II

The cases so far discussed are all High Court
decisions and uphold a concept of equitable customary
-trust in an effort to protect the holder of unregistered
cust omar-y rights in land from the harsh provisions
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of the Reg i s t ered Land Act. -Ye t there are other decisions
of the High Court cited earlier where the judges have
in similar situations reached the opposite conclusion and,
held that unregistered customary rights in land are ex~
tinguished by the process of registration. Reference
h ' d t l'k Oh' 0' 16 E 'ere lS ma e 0 cases, l_e ~lero v. DlYO, slroyo v.

17
Esiroyo and Mary itlanjiru v. Nganga s/o vlanjiru18.
The basic question is how the two incompatible views
contained in the two lines of High Court decisions can
be reconciled. The judges in the various decisions up-
holding the equitable customary trust did not address their
minds to this problem, but several propositions are sub-
mitted for its resolution.

The first of these propositions is derived ~from
the rules of precedent. One of these rules is that a
High Court judge is not bound by the decisions of his brotheI
High Court judge. Such decisions are only of persuasive
effect. Therefore the judges in the Muguthu v. fluguthu
line of authorities were not bound to follow the Obiero v.

Opiyo line of decisions. A second rule of precedent
, '

is that only the ratio decidendi of a case is binding
The ratio decidendi is that part of the judgment of a
case which contains the rule of law upon which the decision
was founded. This is as opposed to mere obiter dicta-
chance remarks by the judge that have no bearing on
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t~ factual issues of the dispute on trial.19 The
rule stated by Bermett, J., in Obiero v. Opiyo (
that customary rights are extinguished by regis-
tration was mere obiter dicta, a chance remark and
so o.fonly persuasive authority. Said Bennett,J:

!!. . . I am not satisfied on the
evidence that the defendants had any
rights to the land under customary
law, but even if they had, I am of the
opinion that those rights would have
been extinguished when the plaintiff
became the registered proprietor!!. 20

It is this obiter dicta that Kneller, J., wrongfully
followed in Esiroyo v. Esiroyo believing it to embody
an authoritative statement of the law. It is therefore
proposed that as judicial precedents, the cases that
hold customary rights to land to have been extinguished
at the time of registration are very weak.

However, if born weak, the statement of the law
contained in the Obiero v. Opiyo line of cases has
received the blessings and support of the Court of
Appeal. In the case of Belinda Murai v. Amos Wainaina 21
that court expressed the opinion, per Pott~.r.,J .A. :
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11 I am of the opinion that no
rights in land under customary
law can survive or arise after
the registration of that land
under the Registered Land Act.
Such rights as existed before
registration are extinguished.
I agree with the reasoning in
this respect to be found in
Esiroyo v. Esiroyo, I.v.I.,
Obiero v. Obiero (Sic! ). 11 .22

In Ala~ Kiama v. Ndia M~thunya23 the Court
of Appeal again upheld Obiero v. Opiyo and Esiroyo
v. Esiroyo. Since decisions of the Court of Appeal

24are binding on all lower courts, the effect of the
Court of Appeal's upholding of the decisions in the
two cases is to turn the view that customary rights
die with registration into an authoritative statement
of law with which all Kenyan courts must abide. This
in turn leaves the equitable customary trust on a shaky
foundation.

A way to remove the concept from such a shaky
foundation is to argue that Obiero v. Opiyo and Esiroyo
v. Esiroyo, besides being based on a wrong interpretation
of the Registered Land Act, are unconstitutional in that
Section 75 of the Constitution of Kenya protects the
right to private property. That right may not be taken
away from an individual save only after an elaborate
procedure partly enshrined in the Constitution and
also found in the Land Acquisition Act. 25 The right
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to property may only be taken away on grounds of
public interest in which case full, prompt and adequate
compensation must be paid to the victim. Customary
rights in land being property rights any law which "
purports to extinguish them without such compensat-
ion is null and void under Section 3 of the Consti-
tution for being inconsistent with the Supreme law
in Kenya as contained in the Constitution. Indeed
to argue that the Registered Land Act aimed to
extinguish customary rights in land once unregis~
tered is to put that Act on a collision course with
the Constitution and risk its being declared a
nullity under Section 3 thereof. However, the
Registered Land Act need not be put to such risk as
it is argued later in this paper that an interpre-
tation of that Act that deems unregistered customary
rights to have been extinguished by registration cannot
be correct.26

III

For the present, the cases upholding the equitable
customary trust can be r-e ccric i.Le- with those opposed
to it by re-examining the kind of rights that the
courts have held themselves to be protecting by way
or such a trust. Two proposals come out about the rights
being protected. The first of these is that they
are unregistered customary rights. This seems rather
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obvious because all the aggrieved parties in the
cases where the concept was applied were persons who
had customary rights in the disputed land but had
either'not bothered to register those rights or were
ignorant of the effect of the Registered Lill1d Act
or were absent from their land following the turbalence
of the l1auMau 1,,-Jar.It is also a view of the rights
being protected that is implicit in the cases that
have applied the concept. In Muguthu v. Muguthu 27

for example, NadaIl, J., had no illusions that he was
declaring a trust in order to protect the plaintiff's
unregistered customary rights. Indeed he saw
the trust itself as a customary trust to the extent
that he said:

II ••• He ( the defendant) was registered
as ownez- as the eldest son of the
family in accordance with Kikuyu custom
wh i.cn has the notion of trust inherent
in it!!.28

Similarly in Wamathai v. Mugweru 29 the court
was clearly protecting unregistered customary rights
when it declared a ~rust to exist upon the uncle
in favour of his nephew, concerning land that had
formerly belonged to the latter's deceased father
but had since been registered in,the uncle's name,
for the reason that, so the court argued, in Kikuyu
customary law the nephew was entitled to inherit his
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father's land. The same kind of customayy rights
are discernible as the ones being protected by the

. M . .,. h d K M· G. t M . 30trust In rran i GJ_C uru an amau rian a v. J_ au rian i

wher e the court held the registered interests of t.he
sons to their former father's land to be subject
to a life interest in favour of their father, wh i.ch

life interest accrued to the father under Kikuyu
customary law ffi1dat the time of judgment was not
registered.

However, much as it may have already been argued
that the Obiero v~iYo view that customary rights
are extinguished by registration is wrong in law, one
must concede that Obiero v. Opiyo and Esiroyo v. Esiroy<
being supported by the Court of Appeal will by the
rules of precedent continue to bitia~ the courts of
Kenya until they are overruled. Therefore a propositi(
of the rights protected as unregistered customary right:
can have no basis for continued existence after the
Court of Appeal upheld Obiero v. Opiyo and Esiroyo v.

Esiroyo. It is in light of this fact that the second
proposition as to what kind of rights are protected by
the concept must be considered. This is the propositiol
that they are equitable rights. This is in fact the
position taken by the Court of Appeal in Alan Kiama
v. Ndia Mathunya 31 But such a proposition, far
from solving the problem, compounds it. For example,
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how do these equitable rights arise and vest in the
same individual whose customary rights ceased to be
because they were unregistered? Madan, J .A. in ",
Alan Kiama v. Ndia l'1athunya,32 held them to arise as
existing rights under Section 30(g) of the Registered
Land Act which reads:

" 30. Unless the contrary is
expressed in the register, all
registered land shall be the
subject of,the following over-
riding interests as may for the time
being subsist and affect the same,
without their being noted in the
register:-
(g) the rights of a person in possession
or actual occupation of land to which
he is entitled in right only of such
possession or occupation,save where
,inquiry is made and the rights
are not disclosed".

But the occupation rights under Section 30(g) c~nnot-
exist in thin air.33 The Court of Appeal in this case
was using them as a mere fiction because the parties
held to possess such rights were initially on the
land in exercise of customary rights. The court dared
not state that it was protecting unregistered customary
rights and so resorted to a fiction.

The above analysis of th~ case-law must be
read subject to the Court of Appeal decision in Alan
Kiama v. Ndia MathUIl.Y~.34 Despite a f'e w mentions, this
case is treated in detail in the following chapter.
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Nevertheless, at this stage the many cases that
have upheld the concept, the uncertainties about
its nature therein inherent notwithstanding, go
far to prove that the equitable customa~y trust
is no product of academEs but is well rooted in
our law.
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CHAPtER THREE

THE CO:1CEFP. IN LIGHT OF ALAN KIAtlA v. NDIA

1MATHlJNYA:

The legal wrangle over the concept or the equitable
customary trust, which had for so long been confined
to the High Court, came for the first time to the
Court of Appeal in 1981. This was in the case of Alan
Kiama v. Ndia Mathunya2 (hereafter called the Kiama
Case). The Court of Appeal is the highest tribunal
in Kenya and its decisions bind all courts below it
in future disputes on similar facts. The importance
of the Kiama case therefore need not be over-emphasized.
Whatever may have been gathered about -~~the equibible
customary trust in the preceding chapter must be re-
considered in light of the Court of Appeal decision in
this case.

The land in dispute in: the case was registered
land that before the act o~ registration had belonged
to a certain clan of the Kikuyu tribe called the
Agaciku/Kabareki clan. The facts were that during
the process of land adjudication, consolidation and
registration in the 1950s members of the clan had
decided that their land should be adjudicated, consolidated
and registered in one title. They chose one member



of the clan called Karuru Kiragu to b- the registered
proprietor of such title~ Karuru Kiragu was intended
to be a nominee of the clan and his registration as
proprietor was subject to the rights of the clan members.
However, the trust thereby imposed on Karuru Kiragu's
title was never indicated in the land register. Karuru
Kiragu privately decided to exchange the clan-land
registered in his name, which amounted to 47 acres for
15 acres in a transaction with the appellant. On the
evidence, it was apparent.that the appellant, who was
an agricultural officer in the area where the lro~dwas
situated, must have known of the clan rights in the
land. Having successfully got title to the land in
dispute under the exchange transaction, the appellant
started this action as registered proprietor alleging
that the respondents, who were all members of the
Agaciku/Kabareki clan were trespassers who wrongfully
continued to occupy and cultivate his Land , He prayed
the court to enter an order for the ejection of/the
respondents, a perpetual injunction prohibiting them
from any future entries on the land, and damages occasioned
to him by their trespass.

The respondents replied in defence that the land
occupied by them had always been their clan land and
they continued to occupy and use it not as trespassers
but as members of the clan to which it belonged. They
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alleged fraud against the appellant. The respondents
therefore counter-claimed a declaration by the court
that a trust existed where under the appellant held ·the.-"/
land in question as trustee for their benefit and, in
the alternative, that the appellant held the land subject
to their rights of occupation. The appellant's title
in this case was not under a first registration but was
a subsequent title acquired through the exchange trans-
action with Karuru Kiragu. This fact should be noted becau:
it meant that the appellant's title could,under circumstanc~
of fraud or mistake ,be rectifiable by the court under
Section 143 of the Act unlike in cases of titles by
first registration. In the High Court, Nulli J., gave
judgment i~ favour of the respondents on the basis of
a resulting trust. He took the view that the failure
to indicate the trust in the land register by adding
the words" as trustee" to Karuru Kiragu's first title,
as provided under Section 126(1) of the Registered Land
Act, was fatal to what was, on the evidence Defore the
court "an express trust created by the clan members. He
ther~fore said, in invoking the doctrine of resulting
trust:

" He (Karuru Kiragu ) was registered as
the absolute owner of that clan l~~d
and no trust was recorded in ,the Itregister".
This was a technicality wh i.ch many people
were not aware of during those days when the
exercise was new. It would be iniquitous
to deprive the entitled persons of their
interest in the land because the trust was
not specifically recorded in the register
thrOUGh no fault of their own - - - the
resulting trust exists in circumstances such
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as these that a trust was not recorded
on the register. I hold that the trust
existed under customary law when the
members of the .;clan alLowed Karuru
to hold the land was not defeated by
a subsequent registration of the suit
land in the name of Karuru without
recording the trust (Sic!).
The r~sulting trust was implied by law
after the registration of the suit land
in the nam~ of Karuru Kiragu." 3.

The same trusteeship duties were extended to the
appellant on the finding that the transaction between
him and Karuru Kiragu had been fraudulent, and rectificati<
vlaS ordered by the court under Section 143 since the
appellant was not proprietor under a first ~egistration
as to be exempted under subsection (1) thereof
which reads:

" 143. (1) subject to subsection (2) of
this section the court may order rectification
by directing that any registration be cancelled
or amended where it is satisfied that any
registration (other than a first registration)
has been obtained, made or omitted by fraud
or mistake".

Thi~ leg of section 143 restricts the power of the
courts to rectify the land register for reasons of
fraud or mistake in the registration of a given title
only to those cases where the title being rectified
is not a title by first registration. In the Kiama
case as already noted, the appellant's title was
C;l- subsequent title and so the court's power to rectify
it was less restricted.



Section 143(2) of the Act further restricts
the court's power of rectification with regard to
cases of subsequent titles by incorporating the .
doctrine of the bona fide purchaser for value with-
out notice; However, even this restriction on the

'courts power of rectification could not avail the
appellant in the Kiama case since the judge was
satisfied there had been fraud, a fact which negated
lack of notice and good faith by the appellant.

In the Court of Appeal, against the above judge-
ment of Mulli, J., the views of their Lordships
Corram: Madan, Law, Potter, J J.A. are confusing but
the following main holdings are discernible from
their Judgments:

(i)

(ii)

(iii)

Mulli, J.'s order that the appellant
be deemed a trustee ~nd rectification
of the register made in favour of the
respondents was maintained;

the trust in question was by operation
of law;

the requirement of consent under the
Land Control Act did not affect the said
trust since that requirement concerned
express trusts only and not trusts created
by operation of law;



(iv) the views of 1\..1'1 e11er, J., in Esiroyo v.
E . 4slroyo that all customary interests
in registered land were extingui~he~b~

i

the act of registration were upheld; and

(v) the rights of the respondents were rights
in possession and actual occupation and
so were overriding interests under Section
30(g), and could therefore bind registered
title without themselves being registered
under Section 28(b) of the Act.
There is no doubt that the above judgment

of the Court of Appeal, by upholding the trust
originally found by Mulli, J., and maintaining the
order of rectification of the register in favour
of the respondents, was just and fair on the
particular facts of the case. The respondents had
been on the land, in the words of Law, J.A. since
, time immemorial'. The appellant knew of their
claims in the disputed land. It would have been
inequitable to allow him to defeat the rights of
the respondents by a secret registration in his
favour. In the words of Madan, J.A., it was
'social justice' to deem him, a trustee in the
circumst~Dces and protect the respondent~/rights.



However, despite arriving at a just decision
between the parties, there are certain aspects of
the judgment that cannot escape criticism. The
first is the nature of the trust imposed by thei

court in the circumstances. It was implicit in all
the three judgments that the trust was not express
but by operation of law. But what type of trust
by operation of law was it? There are different
types of trusts by operation of law- there are
constructive trusts and resulting trusts. The
latter, since Me~arrYl J.'s decision in Re
Vandervell 's Trusts5, are further divisible

I( into automatic and presumed resulting trusts. The
constructive trust applies in specific cases which
areO- cases where somebody gains an inequitable
advantage or profit through a fiduciary position
occupied by him in relation to another party
or certain objects. So was the case in Keech v.

Sandford6 where a trustee renewed the lease which
was the subject of trust in his own name. The
constructive trust also applies where a stranger
intermeddles with trust property as is the position
in the trust de son tort cases where a stranger take
upon himself the duties of a trustee with regard
to trust propert.y although he was never appointed
trustee. Cases of fraud will also induce the
court to apply the constructive trust as the case
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of O,.! taway v ..Norman 7 illustrates, or where the
conduct of the defendant is so unfair that in equity
a trust should be imposed on any gain obtained by
such conduct.

The automatic resulting trust is applied in
situations where property is conveyed to create an
express trust but that trust fails due to~ lack
of formalities, for example , lack of the Land
Control Boards consent to the initial express
trust created by the clan in Karuru Kiragu in the
Kiama case, or having created a trust for a
particular purpose that trust's objects are executed
but there is a remainder of the trust property. In
both. cases, the law implies a resulting trust under
which the trustee holds the property, for the benefit
of the settler or testator's estate. The presumed
resulting trust on the other hand is applied in
~ases where property is either transferred or purchased
in the name of another without explicit intimation
that such person lS to hold it on trust but from the
circumstances it is unreasonable to assume the
transferor or purchaser was making an absolute gift.
So the legal holder of the property is put under

/

trust by the court in favour of the purchasor or
transferor.
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It is not clear which trust by operation of
law the court relied on, and the views of different
judges differed. I1ulli, J. in the trial-court
:found a resulting trust, arguably of the automatic
type since he was trying to fight the fraud of the
appellant on the failure of the express trust created
by the clan-members due to lack of the Land Control
Board's concent. Potter, J.A. also found a resulting
trust. He purported in that finding to have concurred
with Mulli J. but this cannot be the case since the
definition of resulting trust he relied on:

II A resulting trust is a trust arising
by operation of law .•. (2) where
property is purchased in the name or
placed in the possession of a person
without any intimation that he is to
hold it in trust, but the retention
of the beneficial interest by the pur-
chaser or disposer is presumed to have
been intended and is held to be equitabletl.8

found in Halsbury's Laws of England is a definition
of the presumed resulting trust rather than the
automatic resulting trust.

/
Law, J.A. found a constructive trust to exis~.

Madan J.A., while reiterating the need for equitable
intervention in the case to do ~ustice between the
pa~ties did not agree with Mulli, J's finding of
a resulting trust but agreed with his order for
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rectification on the ground that this was 'social
justice' ana the respondents had equitable rights by
way of overriding interest. These differences between
the judges vho heard the appeal about the nature of
the trust they were applying, and similar uncertainties
noted in the judgments of the High Court judges who
applied the concept, leaves one in suspense about the
nature of the equitable customary trust.

Equally debatable was the Court of Appeal's up-
holding of the view of Kneller, J., in Esiroyo v.

Esiroyo 9 to the effect that customary rights in land
are extinguished at the moment such land is registered
unless registered. Whether such a view is supportable
depends on what one feels the intentions of registrati<
of title to land are. In this regard the views of the
Mission on Land Consolidation and Registration in Keny,
1965-6610 are useful. The terms of reference of ~l
this Mission were to consider the suitability of land
consolidation and registration and alternative types
of tenure reform for different parts of the country
and its recommendations were the precursor to the

11Land (Group Representatives) Aci.,!'.The Mission observec
the aim of registration of title 'in Kenya, as in
England, was to facilitate conveyancing by providing
a system of proving, and not cbanging, the title and
simplifying dealings in land. This is in paragraph 30
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of the Mission Heport.· The same Mission went on further
to observe about the process of land adjudication upon
which the final land register is based that this .pr-ocess
merely involved ascertaining of the existing rights
in the land. Said the Mission in paragraph 117:

If Adjudication is the means by which
a final ascertainment is made of
existing rights in land. Its cardinal
principle is that it recognises and
confirms rights which are actually in
being; it does not alter or create rights,
though it may substitute a right defined
under statute for what is supposed to be
an equivalent under customary law ••• If

~his view of the aims of registration of title
tallies with the intention.initially expressed in
the Swynnerton Plan 12 which were not that the
African should be given a title completely different
from the one he initially had in his land, but that
his customary rights should be registered so as to
give him valuable security for borrowing to improve
his land and produce higher yields. The same view
of the purpose of registration observed in the Mission
Report is also held by academic writers like Gibson
Kaniau Kuria.13

The view of the aims of registration that
Kneller, J., and his supporters take, unfortunately, is
that registration of title involves the creation of a
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a cornpLet eLy nevikind of title, that it is all
embracing 8~d any reminant unregistered customary
interests are extinguished by it. This view of
registration of title cannot be supported if only
because the judge did not bother to benefit from
the vi.ewsexpressed in Mission Report~ like the
one already quoted which were highly instrumental
to the legislations introducing registration of
title in Kenya. There are authorities both in
East African and England to support the position
that such Mission Renorts are relevant and
usable by the courts when interpreting statutory
provisions. In the Uganda case of A.G. of Uganda v.

Kabaka's Government 14 the judge held the history
and surrounding circumstances to the enactment
of a $tatute may be used to interpret it. A Mission
Report whose recommendations are used in drafting
the statute in question surely forms part of its
history. Similarly, the House of Lords in England
has twice held that a Court may use the Report of
a Select CODmittee to enable it interpret the Statutes
that were enacted on basis of such a report. These
Rre the cases of Davis v. Johnson 15 and Black-Clawson
v. Panier ltlerke.16

The view of registration of title as not all
embracine; so as to destroy all unregistered. interests in
land is,moreover, held by the dourts in jurisdictions



like that of New South ~ales in Australia with
statutes in pari materia with the Registered Land
Act of Kenya. The Real Property Act, 1900 of that,'
territory has provisions for registration of title
fairly similar to those of the Registered Land Act,
but this has not hindered the courts of New South
Wales to hold that unregistered interests continue
to exist at least as equitable interests the owner
of which may protect by the system of caveats or by
getting them fully registered in which case his
title becomes a legal title. For example, whereas
Section 41 of the New South Wales Act would literally
mean any unregistered tr~nsaction in land registered
under the Act has no efficacy in the same way as
Section 28 of the Registered Land Act stipulates,
the New South Wales Courts in cases like Brunker
v. Perpetual Trustee Co. Limited17 have evaded
this effect by deeming the unregistered transaction
to create an equitable interest, and the author
Ba~lman' observes in this respect:

" .

1l0na literal construction, S.41
appears to deny any efficacy whatever
to unregistered dealings. The courts,
however, have consistently declined to
given it a literal construction, and have
recognised unregistered dealings as being
capable of creating interests in land under
the Act .. enforceable in equity".18



Hence a system of registration of title cannot be
said to extinguish any interests in the land that
are unregistered.

Even less supportable is the view that customary
rights are extinguished since the Court of Appeal
never bothered to consider other High Court decisions
like I1uguthuv. I'1uguthu19 which held the contrary
t E . E . 20o slroyo v. .Slroyo.

The upholding of the view that customary rights
are extinguished by registration begs the question
what rights of the respondents the Court of Appeal
was seeking to protect by a declaration of~' trust.
This is because the counter claim of the respondent
was that since time immemorial they and their fore-
fathers as members of tbe Agaciku/Kabareki clan had
lived on the disputed land and continued to live
on it in pursuit of their clan's rights. This counter-
claim was clearly a customary claim to the land.
If customary rights are extinguished by registration
then the claim of the respondents died with the regis-
tration of the disputed land in favour of Karuru Kiragu.
Thereafter the respondents cease~ to bave any rights in
the land except probably by adverse possession. For
the trust to be declared, it must be in aid of certain
rights of tbe aggrieved party wbich the court feels
are inadequately protected by the common law. But
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here there are no rigbts at all to protect because
the rights the respondents used to have died at the
time of registration. So no trust can be declared
or should have been declared by the court!!

The Court of Appeal, however, finds fast answer
to the inquiry what kind of rights are protected in
Section 30 (g) of the Registered Land Act. It argues
the rights of the respondents to be overriding interests
and so valid despite being unregistered. They are
overriding interests by virtue of possession and actual
occupation under Section 30(g). The trust imposed by
the court is in favour of such rights and not, arguably,
customary rights. The order for rectification also is
to get such overriding rights of the respondents
registered. This, prima facie, is a good solution
to .the puzzle. Nevertheless, there are a number of loop·
holes in it. In the first instance in the case of
Esiroyo v. Esiroy02l the defendants whose customary
rights were argued to have been extinguished had been
in actual occupation in which case the court should
have similarly found them to have an overriding interest
The court did not, which makes Esiroyo v. Esiroyo an
erroneous decision upon which the Court of Appeal
coul~ not rely and quote without contradicting itself.
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A bigger loophole is found in the overriding

interest theory of the Court of Appeal when one examines

what kind of rights Section 30 (g) envisages. Is posse-

ssion or actual occupation per se enough to enable the

occupier to have an overriding interest under Section

30(g)? Surely the possession or o ccupa t i on must be

backed up by some lawful right to occupy before it can

be protected by Section 30(g). The actual occupier's

occupation does not hang in thin air. Were it to be the

case then the absurd situation would arise whereby a tres-

passer or other person who unlawfully occupies the land waul

be protected by Section 30(g). This is not so because, it

is submitted, the person in actual occupation must be in

such occupation pursuant to some lawful right or interest

which, "howeyer, is unregistered. This is a submission

supported bJ decisions from England where the Land Regis-

tration Act, 1925 has a similar provision in its Section

70(1)(g).

The English courts have especially had to define that

provision in cases concerning the" deserted wife's equity".

The general facts of these cases are that a deserted or

divorced wife, who in some cases may. have contributed

to the purchase price of the matrimonial home though it was

registered in the husband's name, continues to live in

that home. Meanwhile the husband has disposed of the

property to a third party who never bothered to check out the
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claims of the people in actual occupation of that
property as is required by the section. In one such
case, National Provincial Bank v. Ainsworth, 22
the House of Lords upheld the views of Russel.l, 'L.J.•
which had been in minority in the Court of Appeal
to the effect that:

11 •• Section 70 in all its parts is
dealing with rights in reference to land
which have the quality of be ing capable
of enduring through different owner-ahi.p
of the land, according to the normal
conceptions of title to property. - - -
Nor should the mind be distracted by the
fact that the owner of the rights under
Section 70(1)(g) is identified as a person
in actual occupation. It is the rights of
such a person which constitute the overriding
interest ~nd not his occupation. A squatter
by virtue of his mere possessory occupation
may have some rights in reference to the land
to resist trespass, but those :r:'ightscannot,
of course be 8.-.'1 overridin interest under
section 70 1 e" 23
(Emphasis added .

Therefore the Court of Appeal in the Kiama case,
other than holding the respondents to be holders
of an overriding interest by virtue of occupation under
Section 30(g), should have addressed itself to the
question what are the rights or interests of the
respondents which back up their occupation. In the
process of answering this question the court would
inevitably find itself face to face with the ghost
of the customary rights it had s,entencedto death by
upholding Esiroyo v. Esiroyo. The origin of the
respondents occupation of the~ ~ land in the Kiama
case was their customary rights in that land. In
practice therefore the court's declaration of trust



to protect the overriding interests o.fthe respondents
is ultimately a protection VI unregistered customary
rights. The Court ol Appeal would there.forehave
saved more face by being brave, as the High Cour-t.

24judges in the f1uguthu.v . .l'1uguthu line of cases
had been brave, and holding customary rights not
to have been extinguished by registration but are
capable of subsistence either as overriding interests
or as equitable rights under a trust.

The above are only a few of the many contradic-
tions that an examination is bound to draw out of
the Court of Appeal judgment in the Kiama case.
vJhat are the implications of this case to the concept
of the equitable customary trust? The ccont.r-ad i.c cdcns
already noted mean that the concept has gained very littl
by way of clarification. The Court of Appeal's ruling
that all customary interests die with registration
brings the name of the concept in question. Is it
still appropriate to refer to the concept as a
'customary' trust? It is submitted that the name
under which the concep~ passes should not be a serious
issue of debate. What is more important is to find
out whether the gist of the concept survives the
decision. It is submitted that it does survive. On
facts very similar to those of the MUfSuthu v.
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line of cases, the Court of Appeal did find
a trust in favo.urof parties who had held customary- .

rights in the disputed land but had not bothered to
register them and ordered rectification of the register
to show that they were the owners. The only disimilar
respect was that the appellant in this case did not hold
under a first registration, but this dissimilarity is

....not material since Mulli,J., whose judgment was substantially
upheld by the court, had also .r' found the first registered
proprietor of the land to have held on trust.

However, despite upholding the concept, the
Kiama case by virtue of the fact that it is a Court of
Appeal decision will have certain effects on the manner
the concept tis invoked. First of all, the aggrieved
party if he hopes to succeed will have to prove that
at the material time of registration of title to the
disputed land, he was in actual occupation of the land.
This would put- him within the ambit of Section 30(g)
as against the party registered as owner. Secondly, it
could help him protect his title by the doctrine of adverse
possession as cases like Kinguru v. Muya Gathangi 25
and Belinda Murai v. Wainaina 26 show in which case he
need not rely on the concept but on the Limitation of Actions
Act2? Such actual occupation would be hard to prove
where the holder of unregistered customary rights was
detained or away in an urban area during the process
of registration. Secondly, all litigants who rely on the
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concept and the Kiama case will have to cease des-
cribing the rights they are pursuing as customary
rights. The case rules unregistered customary rights
to have died, and the concept itself can no longer be
seen as a customary trust, but as a concept based
on the English doctrines of equity.
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CIlFP'l'ER:FOUR

THEORETICAL BASIS OF THE CONCEPT

This, the final, chapter of the paper add.r e'sses ':"
itself to the theoretical basis of the concept of the
equitable customary trust. The case-law previously

'analysed leaves a lot of uncertainties and inconsisteli-
cies touching crucial aspects of the concept like
its juridical basis and its nature - that is ,is it a
creature of African customary law or is it an applica-
tion of the English doctrines of equity? If it is the
latter, then with which of the different types of trust
known to English law, is it akin? Or is it a concept
sui generis, of its own kind and identifiable neither
with customary nor English law notions of trust entirely?

There are also issues as to the formalities if any,
necessary to create the trust envisaged by the concept
and how the concept can generally be fitted into the
scheme of the Registered Land Act since it was espoused
in reaction to the provisions of that Act. All these
aspects'are the subject of discussion in this chapter.

I

The Juridical Basis of the Concept

,The types of laws which apply in Kenya and
their hierarchy are set out in section 3 of the
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Judicature Act. 1 They are:

i) the Constitution;

ii) subject thereto, written laws;

iii) where the written laws do not extend or
apply, then the substance of the common
law,doctrines of equity, and statutes
of general application in force in England
on the 12th August,1897 are to apply with
the proviso that such common law, doctrines
of equity and statutes of general application
are modifiable by the local circumstances
of Kenya;

iv) By section 3(2), African customary law applies
in civil cases where one or both parties are
subject to or affected by it. Such custom
should not be repugnant to justice or
morali~y or contrary to any written law.

The concept of the equ~table customary trust must
fall within at least one of the above clauses of section
3 of the Judicature Act in order to have any juridical
or legal basis for application in'and by the courts of
Kenya. One clause in the section that can contain the
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concept is the one whi ch provides that English common .
Law , doc trines of equity and statutes of general appli-
cation apply in Kenya. It can be argued that the equitabl
customary trust lS an application of the English
doctrines of equity. Another clause which can contain
the concept is section 3(2) which seeks to apply customary
law. The argument here would be that the equitable cus-
tomary trust is known to customary law. The issue is as
to which of the two clauses in section 3 provides the
legal basis for the concept.

The view of the concept as an institution~ of
customary law has already been discerned in cases like
Mu~uthu v. M_u~uthu2 n'ere M dan J as he tben was11 b 11 t2 W na , . , ~ ,

held the,defendant to hold on trust on the grounds that
being the oldest son he was in fact registered as a
trustee pursuant to Kikuyu custom which had a notion
of trust inherent in it. The holders of such a view
would see the concept as based in law on section 3(2).

However, this Vlew is not without its problems.
In the first instance there linger doubts in spite of
.Madan,J.IS initial judgment in .Muguthu v . .Muguthu
whether in fa~t customary law recognises the institution
of a trust. An attempt to dismis~ this doubt has been mad
by referring to the Kikuyu concept ,of the muramati.
Under this concept, when the head of a family dies, his



estate is vested in his oldest son, called the
muramati) who looks after it on behalf and for the
benefit of the whole of the deceased's f atn i.Ly , .

e-

This Kikuyu concept has been argued to contain a
notion of trust and used to support the view that
there are trusts in Kikuyu customary law. However,
it is an argument that is rebutted by the counter-
argument that the muramati is more of a concept
of succession law whereby the eldest son becomes
the administrator of his deceased father's estate.
Moreover, proving trusts to exist in Kikuyu customary
law does not take us far since the equitable cus-
tomary law has been applied not only to Kikuyus but
to all other tribes of Kenya like the Luo and the
Luhya among whose customary laws an element of trust
remains to be proved.

Even when a notion of trust is conceded to
exist in African customary laws, other problems arise
against a view of the equitable customary trust as
predicated on customary law. There is an evidencial
problem. By the Court of Appeal decision in Kimani v.

Gikanga; any litigant who seeks to rely on a customary
rule has the burden of proving to the court the
existence of such a rule unless such a rule has
been applied by ~_the courts so many times that it
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will take j~1icial notice of it. Thus if the equitable
Leu»

customary trust,.Is an institution of c~.§tomar~ the

aggrieved parties would not only have the burden of'
proving the fact that a trust existed upon the defe-
ndant but also that in their customary law there is
a notion of trust, and the rights and liabilities
attached to such a notion by their customary law.
Decisions like Joseph Kamere v. Ndungu Kiiru 4 which
followed Ayoub v. Standard Bank5 to say:

11- __ the courts will not imply
a trust save in order to give effect
to the intentions of the parties.
The intentions of the parties
to create a trust must be determined
before a trust will be impliedlt.6

make it that much harder to prove a customary trust
to the courts. Hence in I'1wangiKariebu v. I'11,AJangiKariebu7

the plaintiff sought a share in land formerly belonging
to his deceased father but now registered in the
defendant's ( his elder brother) name by alleging
a trust to have existed. Simpson, J., despite finding the
defendant's evidence in denial of the trust untruthful,
did not declare the trust because the implication of a
trust was not to be taken lightly and the plaintiff's
evidence as to its existence was insufficient.

There is a further problem to the view of the
concept as envisaging a customary trust in the fact
that some of the cases, an instance is Nthiga v. Nthiga,8



saw it as a resulting trust, wh i.ch would imply that it
is a trust by operation of law. So, even if there is
a notion of trust in customary jurisprudence, issu~
arises whether that notion also envisages a situation
where it is the judicial tribunal rather than the
parties who are creating the trust as is the case in
trusts by operation of law. This issue is in fact
raised by Madan, J.A., the judge who held a notion of
trust to exist in Kikuyu customary law, when he said
in the Kiama case:

It in any event it was not proved
by expert evidence that Kikuyu customary
law contains the concept of resulting
trust within its jurisprudence 11.9

Perhaps the greatest obstacle of all to the view that th,
equitable customary trust is a creature of African cus-
tomary law under section 3(2) of the Judicature Act is
the holding in Esiroyo v. Esiroyo,IO as upheld by the
Court of Appeal in the Kiama case, that registration
extinguishes unregistered customary rights. The logic
of this view has already been questioned but neverthe-
less, it is a view which is supported by the highest
court in Kenya and to which the concept must be recon-
ciled. This holding defeats any view of the equitable
customary trust as a product of customary jurisprudence.
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In light of tbe>above obstacles to a Vlew of
t~8 concept as a creature of'customary law, one must
resort to the doctrines of equity in section 3(1)

(c) of the Judicature Act to explain the concept's
legal basis. 'I'he concept is an application of the
English doctrines of equity in Kenya. In fact in
the Kiama case the Court of Appeal saw the trust it
was applying to be clearly of the English type. It
is also the view of the legal basis of the equitable
customary trust that is supportable fro~ the cou~t of
Appeal decision in Belinda ~1urai and Ot:hersv. Amos
Wainaina.ll The Court in that case was faced with a
dispute over registere.d land in which the respondent
claimed title by adverse possession. The respondent
had been allowed to use the land in question by the
deceased father of the appellants. The appellants
argued that he had been permitted to use the
land as a mLLQoi - who is a person under Kikuyu
customary law permitted rights in land akin to those
of a tenant at will under English common law. The
Court of Appeal, 11iller, J .A. dissenting, held all
unregistered customary rights in land to have been
extinguished after registration such that the rights
of a muhoi under Kikuyu customary law could not
affect registered land. Instead, .the court relied
on section 163 of the Registered Land Act which provides:
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"163. Subject to the provisions of this
Act and save as may be provided by
ahy written law for the time being in
force, the common law of England, as
modified by the doctrines of equity,
shall extend end apply to Kenya in
relation to land, leases and charges
registered under this Act ... "

to hold that the respondent occupied the land as a
licensee or tenant at will as is known in English
common law and had acquired a title by adverse posse-
ssion.

The opinion of the Court of Appeal in the l'1urai
case was ~hat registered land was in no way affected
by customary law but was governed by the legal rules
in the Registered Land Act and any lacunae in that
Act were to be filled in by English Common law
and equity under Section 163. The concept of the
equitable customary trust, by extension of the Court
of Appeal's views in the 1'1uraicase, as an institution
espoused to fight certain unfair aspects resulting
from the application of the Registered Land Act, could
only be based in the English doctrines of equity
either under Section 163 of that Act or Section
3(1)(c) of the Judicature Act.

"



II

The Concept and the Pr.ovisions of the Regist ,red Land
Act

In the Court of Appeal for East Africa decision
Df Souza Figuereido v. Moorings Hotel Limited~12 the
doctrines of equity, as received in Uganda under
Section 2 (b) (i) of the Judicature Act of Uganda,13
were held to be subject to and must not be inconsistent
with the provisions of a written Law , This interpretation
of the Uganda provision extends to Section 3(1) (c) of,KeJ

.because the two are similar. Indeed, it was
held by Chesoni, J. in Wamarite Mwirikia v. Mata Wangati
that:

II The doctrines of equity apply in
Kenya only when the Constitution and
all other written laws of Kenya do not
extend or apply . . . the learned
Magistrate certainly fell into a grievous
error in purporting to apply the doctrines
of equity to overrule the express provisions
of a statute II. 14 .

In like manner, the equitable customary trust
must be reconciled with the provisions of the Registered
Land Act since being a creature of the doctrines of
equity, it cannot be used to overrule the express
provisions of that Act how ver unjust those provisions
may seem. This reconciliation is much the harder since
the concept was initially espoused as a measure to fight
the injustices inherent in the provisions of the Act.



Some legal circ18s Vlew the Act to have condoned
the unfair situation the concept seeks to combat.
Thus CoLdriam observes about claims based on the
" customary trust" in his article:

, By upholding such claims the courts
are undermining the basic principle of land
adjudication that the adjudication record
is a comprehensive record of all rights
existing at the time that adjudication
is compieted . . . customary land rights
which are not recorded in the adjudication
record are extinguished and there£ore in
the 'customary trust' situations discussed
earlier the courts are giving effect to
rights that no longer exist". 15

The gist of Coldham's argument, and of others who
feel the Registered Land Act condones the injustices
inherent in its application is that the Act embodies
the hallowed 'mirror principle' of the Torrens system,
which principle is defined by Ruoff:

, The mirror principle involves the proposition
that th~ register of title is a mirror which
reflects accurately and completely and beyond
all argument the current facts that are material
to a man's title, This mirror does not reveal
the history of the title, for disused facts
are oblit.rated. It does not show matters
( such as trusts) that are incapable of substantiv
registration. And it does not allow anyone to
view and CO::1sider facts e.ndeV8nts ,\ihichare
caoable of bein~::rer~istercd and ou~l1t TO
have been regis~erea but wbich have not in fact
been re5ist~red. ~n o~her words, a title
is free fro"] all adverse burdens, rights and
qualifications unless they are mentioned on the
register". 16
( Emphasis added)



HO\'18VcI', it is submitted, the Hl-i:~isteredLand
Act, if not explicitly, implicitly accommodates the concc:
of the equitable customary trust. Section 27 of .the
Act vests absolute owner-shi.p in the person registered
as proprietor of land. Section 28 defines the rights
attaching to that title to be indefeasible and only
affected by registered interests and overriding interestE
as set out in section 30. The absolute and indefeasible
rights defined in Section 28 are subject to the
important proviso

1/ Provided that nothing in this aecci.on
shall be taken to relieve a proprietor
.from any duty or obligation to which
he is subject as a trustee".

The issue is what construction is to be put upon this
proviso? The case-law on the proviso is sparse.
Oply Mulli, J., considers it in Nthiga v. Nthiga 17
where he holds the rights given to a registered
owner in Section 28 are subject to trust obligations
if such owner holds the legal title as a trustee.

In the law of interpretation, provisos are given
a special position. For example, if a section of an
Act is subject to a proviso, and the two are repugnant
to each other, the rule of interp~etation is that the
proviso shall prevail over the section. Thus says Craie



(I It sometirl8[-3happ en s that t.h ere is
a repugnanc.y b etwe en the enacting
clauses and the provisos and saving
clauses. 'l'he question then arises,
how is the Act, taken as a whole,
to be construed? The generally accepted
rule with regard to the construction
of a proviso of an Act wh i.ch is repugnant
to the purview of the Act is that laid
down in Att. Gen. v. Chelsea 'vJaterworks,
namely, 11 that where the proviso of an
Act of Par-La amen t is directly repugnant
to the pu.rvi ew , the proviso shall stand
and be a repeal of the pur-vi ew , as it
speaks the last intention of the makers" '18.

The above quotation shows how important the proviso

to Section 28 is to any interpretation to be put

on the main part of that Section. For example

an interpretation of Section 28 that construes a

registered proprietor not to be bound by the duties

of- a trustee even when one exists upon him would be

repugnant to the proviso and so wrong in law. The

proviso shows that equity's distinction between the

legal and the beneficial estate in a given property

is maintained by the Registered Land Act. Above all

it shows that judges who have declared trusts to exist

upon registered proprietors are not wrong in law to have

done so.

The Act does not go further to explain what types

of trust are envisaged by the .proviso to Section 28.

In such silence of the Act on the matter, reference

can be made to Section 163 of the Act and principles

of Common law and equity iLvoked, so that all types
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trusts recognised in English equity can validly
exist withi.n the ambit 01' the proviso. It has
already been submitted that the equitable customary
trust is predicated upon the English doctrines of
equity and so qualifies to join the types of trusts
envisaged by the proviso. To that extent the concept
is accommodated b;y the Registered Land Act and bene-
ficial rights arising under it will qualify a
registered proprietor's title in appropriate cases.
This is as it -should--be for even in the Craddleland
of the Torren system, the New South Wales jurisdiction
of Australia, the 'mirror principle' has been seen
by both courts and textwriters to be qualified by

, 19unregistered equitable interests.

In addition to the proviso to Section 28,
the Registered Land Act can also be argued to
accommodate the concept of the equitable customary
trust under Section 126. The Section provides:

II 126(1). A person acquiring land,
a lease or a charge in a fiduci.ary capacity
may be described by that capacity
in the instrument of acquisition, and if
so described, shall be registered with
the addition of the words' as trustee'
'bu t the register shall not enter any
particulars of any trust in the registerll

•

This Section again reveals an acceptance of the
possibility of an interest in a given parcel of
land being split between the legal and the equitable
so that the regj,steredproprietor has the legal title



but without the equitable title. It acknowledges that
trusts can exist in Land registered under the Act.
One of such trusts can be the equitable customary'
trust.

From the above arguments, it is submitted
that the equitable customary trust is accommodated by
the provisions of the Registered Land Act. However,
Section 143(1) deserves a paragraph UL~der this head.
This section provides that the courts, whereas they
have a general power of rectification of the register
in cases of fraud or mistake, have no such power where
the registration in question is a first registration,
whether such registration is obtained by fraud or
not. This section was given its literal meaning in
Obiero v. OpiY020 where Be~J~ett, J., held that even if
the defendants had proved fraud against the plaintiff,
the latter's title would not have been capable of
rectification for that fraud since it was a first
registration. The effect of this section on the equitable
customary trust was reconciled by Mulli, J. in Nthiga

21v. Nthiga He ruled that in the cases where a court
found a trust to exist upon the registered proprietor
and required the land to be registered in the names of the
actual beneficiaries, the court is not ordering rectifi-
cation of a first registration contrary the rule in
section l43(J.),but only requiring the registered proprietor
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to execute his duties as trustee by transferring the
registered land in question to its rightful benefiCia~
ries and owners.

III

The TJl)e of Trust the Equitable Customary rr1rustis:

A view of the concept of the equitable customary
trust as a creature of customary law has already been
fOUIldwanting in face of strong judicial decisions cul-
minating in the Court of Appeal decision in the Kiama
case. So the inquiry as to the type of trust the
concept is akin to in this section addresses itself
to the categories of trusts known to English law.
Following is a diagram showing the categorization
of trusts in English law. ( See overleaf)

From the diagram it is clear that there are many
categories of trusts in English law. However, the main
categorization is into trusts by act of the parties ane
trusts by operation of law. The trusts by act of the
parties are those trusts where the obligation of trust
is created by the individuals themselves. They includE
express trusts which are trusts created intentionally
and explicitly by an owner of property either upon him-
self by expr-e ssLy declaring himself to henceforth hole
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the property he owns as trustee or upon another indivi-
dual to whom he transfers legal title to the property
to be held for the benefit of a third party or some law-
ful object. Trusts by act of the parties can also be
of the .implied category whereby from the conduct of the
parties in a given situation the court reasonably infers
{i trust to have been intended by them.

,t;rbe other ma in category, the trusts "by operation
of law was mentioned in Chapter three. They include
the constructive and the resulting trust with the
latter having two variables, the presumed and the
.automatic resulting trust.

It should be noted that the above categorization
is not water- tight. The different categories of trusts
are in fact co-extensive. For example whereas implied
trusts in the diagram appear as trusts by act of the
parties, they can also be argued to be trusts by
operation of law of the presumed resulting type since
in both cases it is the court that is in fact creating
the trust obligation by reference to the conduct of the
parties before coming to court. Similarly the sub-
category of exprcss trusts called' secret trusts has been
argued by some scholars to be a species of the construc-
tive trust rather than a trust created by the acts of the
parties inter sc. 22
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ln which 01' the two main categories does the
equitable customary trust fall? The concept can
be argued to be a trust by the acts of the parties.
The trend of this argument is to the effect that
before the-registration exercise, family or clan
members would meet and agree to one nominee to be
adjudicated and registered as the proprietor of the
'family' or 'clan' land. Such registered nominee was
clearly to hold on trust in favour of all the 'family'
or ' clan' members. This was arguably the case in

where the Agaciku/Kabareki clan
appointed one in their mongst to be registered on their
behalf_

However, this view is fraught with difficulties
In the first instance, not all the cases which have
been argued to uphold the concept can bear out an
agreement to create a trust to have actually been made.
There are cases where the person in whose favour a trus
was declared by the court was in detention, an example
is Kinguru v. Muya .Gathangi 23 or away in an urban

/

area as was the position in Imbusi v. Imbusi 24.
In such cases the aggrieved party could not have
reasonably argued to have made an agreement with the.
party in whose name the land was registered creating a
trust.
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Of more importance to the argument that the
equitable customary trust is a trust created by act
of the parties is the issue concerning the formalities
necessary for the creation of such a trust. In
English Law there are certain formalities incumbent
upon a person who may wish to create a trust. Reference
is especially made to the English Law of Property Act,
1925 which in Section 53 provides certain formalities
before a valid trust can be created in land. The
declaration of the trust must be evidenced in writing
which i'lritingshould be signed by the person who is
able to declare such trust or be in his will. Section
53(2) of the same Act dispenses with such requirements
where the trust in .question is a resulting, implied or
constructive trust. So the question arises as to what
are the formalities for the creation of a valid express
trust in land in Kenya, and do the circumstances surrotmd-
ing the equitable customary trust satisfy such formalities

Save only ll1Section 126(1) where it is provided
that a person registered as proprietor who is subject
to a trust can be indicated on the register as subject
to such a trust by adding the words' as trustee' to
his title, the Registered L~nd A~t is silent on the
formalities of creating a trust under the Act. The
I as trustee' clause of Section 126(1) has been construed
by the courts to be directory only and so its ommissiol1
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w i.Ll. no t ~~nQ.~I' a trust voi.d, iJ.~busMull i J., said
in Nthiga v. Nthi~a.

"

II There is no reouirement under the-- -:i.Act that the beneficiary of registered
l?-nd held 9n trust be entered in the
register or the particulars of trust
under the registered trustee acquired
the Land iI). a .judj.c.i?,rycap ac i.t.y
(pig.!)) £;)

Jp. tft? si.Lene e PI the Jts;~.i.ste.;reQ.1,...andAc t on the matter
gf f~Hlm?-litie$? one can .$~ek §l,spist(3.nce;from other writter
19ws thp.t h av e :p?J-~v<3J1c~to Janq. p~gistered under the
Act ~d in the f.inal ~y~p.t f?l~ ~ack on section 163
9;[ th§' Agt ?-n(l.$egti9n ,(1) of tp~ Judicature Act to
Lnqu ir-e wh at t9:rmalities English common law , equity, and
statutes of gepera1 application provide as to creation
of trusts in land. As to other written laws, only
the ~and Control Act 26 ~s of assistance. The Act
provides .in S§,ctiop 6 tb?-t all ?,gr.icultural land can-
pot P§' th~ SVQj~ct of ge?-lings w.ithout the consent of
the L~d Oopt~ol ~oard. Section 6(2) makes it clear
tpat tp~ Q:reat10n ot ?-trust constitutes a dealing in
J,?,nd. rl1e Kj..ama 9as~ e{Jps;i,der~dthis Section of the
Land OQntro~ Act and l1eld that the requirement of consent
af'f e.ct e exp ress trusts only and not trusts implied
by the oourts. There is po othe~ statutory provision
on formalities for the creation of trusts in land.
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In view of this statutory silence, sections
163 of the Registered Land Act and 3(1) of the
Judicature Act are invoked so that the common law,
doctrines of equit;:rand statutes of general application
can be used to fill in the gap left by the statutory
law. Even here rules of formality are lacking unless
the Statute of Fravds,1677 can be argued to be either
a statute of general application or to embody doctrines
of equity. Section 9 of that statute was the fore-
runner to Section 53 of the Law of Property Act, 1925
of England. If the Statute of Frauds applies to
Kenya, then under section 9 it would require any
declaration of trust in land to be evidenced in writing,
signed by the declarer orin the alternative indicated
in his will. So the issue is whether the Statute of
Frauds applies to Kenya.

The main argument in favour of the Statute of
Frauds applying in Kenya is that it is a statute
of general application in force in England as on the
12th August 1897. However, when is an English statute
a statute of general application? The case-law on the
matter is sparse, but in the Nigerian case of Attorney-
General v. Holt27 it was held that two issues to consideJ
in deciding whether a given English Statute is a Statute
of general application are: by what courts in England
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it is applied and to what class of the community in
England it applies. If the statute is appl ied by all
the courts of England and also to all classes of tbe
community, and is consistent with the reception date,
then it may~ be considered a statute of general appli-
cation. The same views are proposed by Professor Allot
in his' Essays on African law' .28 In Kenya it was held
in the 1917 case of Bennett v. Garvie29 that the Statute
of Frauds is not a statute of general application. But
Bennett v. Garvie should not be taken as conclusive
on the matter because in a later Kenyan case, Thaker Singh
v. Kesel'Kaur,30 the court cautioned about statutes of
general application that changes over time may necessitate
a present day court to declare an English statute to
be one of general application although such a statute
had been held by another court earlier in legal history
not to be a statute of general application. In a more
recent case in Tanzania, Parry v. Carson ~l the court
did find the Statute of Frauds to be one of general
application in Tanzania. The same could be said to-day
in Kenya.

Alternatively, the formalities in the Statute of
Frauds may be argued to extend and apply to Kenya by
reason" of the Statute of Frauds being part of the general
doctrines of equity. Such a view of the Statute of Frauds



wcuLd .have to be predica t c.d upon a wider perception
of the ' doctrines of equity' . The latter term
would be seen not merely as referring to the rules
developed in the court of chancery to mitigate the
harshness oS the common law but as general rules of

.fairness a~med to do justice between the parties.

Fr-om the above discussion, formalities for the
creation of trusts in land emerge as the require~ent
of consent under the Land Control Act and, subject to
the courts finding the Statute of Frauds to apply in
Kenya, written evidence of the declaration of trust
signed by the declarer or indicated in his will.
If the equitable customary trust is a trust created
expressly by the parties themselves, it must conform
to these requirements or else fail. Whereas lack of
writing may be tempered by the proviso to Section 3(1)
(c) of the Judicature Act to the effect that the Statute~
of general application can be modified to suit local
circumstances of Kenya, those circumstances being that
the majority of people are illiterate, the requirement
of Land Control Board's consent is absolute and will
defeat any express trust created without it. A scrutini-
zation of the disputes behind the equitable customary.trust cases reveals that none of the parties ever
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comp Lied w i.t.h the above foroalities and therefore if

the concept envisages a trust expressly created by

them, such trust would certainly fail Xor lack of

formalities.

In light of this fact, the concept should be

re-examined as a trust by operation of Law , Such a

perception of the concept has the advantage that tllre

equi table cust.omary trust will not be afXected by lack

of the formalities seen above since, on authority of the

Kiama case, such formalities concern only express trusts.

The Kiama case itself clearly applied a trust by opera-

tion of law· and not an express trust. Returning back

to the problem initially put in chapter 3, is the equitable

customary trust a resulting or a constructive trust?

The trust can be argued to be of a constructive type in

that here equity is fighting fraud because the registered

owner desires to use the provisions of the Registered

Land Act to unjustil.y enrich himself. This is the

argument put by Coldham in discussing this trust.32

This may well be the case because when one looks at

cases like Kiama , whe re the appellant could in fact be

argued to have been a stranger who intermeddled with

trust property, or even Huguthu v. Muguthu 33 where the
eldest brother in occupation of the fiduciary position

of muramati tried to -::use it to disinherit his brother,

there was a strong case for invoking the doctrine of



constructive trust.

At the same time, however , cases like Nthiga v ,

~thif!.ia34 where the plaintiff bought the land in the
name of the defendallts not intending to make a gift
to them and generally those cases where the holders of
customary rights left one person to be registered as
proprietor without intending to ther-eby make a gift
of their land to him must not be forgotten. Such cases
tend to link' the concept to the presumed resulting
trust rather than the constructive trust. The same cases
may in fact be used to argue a case for a trust implied
from the conduct of the parties since the presumed
resulting trust cannot be divorced from the behaviour of
the parties but is based upon it.

It is hard to come out in definite terms and argue
the trust to be solely of the resulting or of the cons-
tructive type. The courts themselves have not been
helpful in this regard and we must await their further
ruling on the matter. However, for present purposes,
it is enough that the concept has been clearly identified
as envisaging a trust by operation of law. Whether the
court in a e;iven case applies \II. a constructive trust
or a resulting trust will not materially affect the
aggrieved parties since in both cases an order upon the
registered owner to +ransrer the title to the beneficial
owners and thereby execute the Obligations of trust imposed
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upon him b;y the COlE't. will be made and justice done

between the parties.
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From the thickets of case-law wld statute dis-
cussed in the main body of this paper, several find-
ings emerge clear about the concept of the equitable
customary trust. This conclusion seeks to recapulate
the highlights of those findings for the reader.
A case for reform is also put.

I

A Summary of the Findings

The factors that necessitated the concept were
the unfairness of the situation that emerged out of
the Land reform programme of the 1950 - 60s as
finally enacted in the Registered Land Act. The aims
of that programme, and the Registered Land Act to-
day, was to introduce individual tenure in the Africill1
areas of Kenya. This was done by a process of adjudica-
tion of all existing customary rights in given land and
thereafter the registration of those rights. Not
everybody who had customary rights in land was indicated
on the register because the Africans did not fully
understand the new laws. They therefore clung to
their customary notions of prope~ty in land which
are communal rather than individualistic. This in
turn led to a situation where only one out of



many holders of customary rights in a given parcel
of land would be registered, but his registration
was intended to be nominal since the original righi
holders continued to enjoy the land as they had been
accustomed to do under their customary laws. On
realising the full import of the new laws, the
registered owner would try to use them to deny the
unregistered rights of the other persons.

The fact that the land reform programme coin-
cided with the emergency period also was contributory.
It meant that the ffianypersons who were in the
forest fighting for freedom or in detention could

.not be present to have their rights adjudicated
and registered personally. So their land would be
registered in the names of certain relatives who,
however, after the emergency used the new laws to
refuse to return such land.

The above should have posed no problem to
courts in a legal system predicated upon the English
common law tradition where principles of equity
mitigate any harsh law. The courts in Kenya took an
unduly literal and positivistic' interpretation
of the Registered Land Act and in the initial cases
of Obiero v. Opi'yo and Esiroyo v. Esiro;vo held all
unregistered cu~tomary rights to have been extinguished



89

by registration. They saw the Registered Land Act
as creating a completely new legal regime in any land,.··
registered under its provisions. The unfairness of
the registered proprietor dispossessing the unregis-
-tered persons in the given circumstances notwithstanding,
the courts judged in favour of such registered proprietor
contrary to some of the most cherished p~inciples of
equity like that the courts will not lend themselves to
an inequitable claim and that they will not allow a
statute to be used as an engine for fraud.

Under these circumstances, it became necessary
for equitable justice to intervene. This came to be
by way of the concept of the equitable customary trust.
The concept has its legal basis in the doctrines of
equity as received in Kenya both under Section 163 of the
Registered Land Act and Section 3(1) of the Judicature
Act. This is a finding arrived at in view of the
persistent insistence by even the highest court in
Kenya that customary rights in land are extinguished by
registration. Such a view has made it hard to perceive
the concept today as a creature of customary jurisprudence.
It has also led to confusion about the rights being pro-
tected by the trust in the concept. The rights are
really tmregistered customary rights but since the Kiama



case must be seen as equitable rights arising out of
actual occupation under the overriding interests theory.

To the arguments of critics that the concept goes
against the spirit of the Registered Land Act in that
the Act condones the injustice suffered by the holders
of unregi ater-ed customary rights, attention is d.rawn
to the proviso to Section 28 and Section 126 of the Ac~.
These sections show that the Act recognises trusts under
which lli~registeredinterests in land may subsist. The
equitable customary trust is just one of such trusts re-
cognised by the Act and so cannot be argued to be contrary
to it.

The trust in the concept was found to be akin to those
trusts in English law called trusts by operation of law.
This is a finding predicated upon both actual cases like
that of Kiama, the circumstances in which the trust is
implied by the courts, and practical considerations like
the likely effect of lack of formalities were the concept
to be seen as envisaging an express trust. It is hard to
make a choice between whether the courts are applying
the doctrine of the resulting trust or that of the
constructive trust, the two concom~ttants of trusts
by operation of law,pa~tijbecause the courts themselves
are unclear and the cases can support both views. However,
which ever of the two is applied, our interest is that
justice is done between the parties, and this can be so
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which ever of the two is appl .ied .

II

A Case for Reform

The uncertainties as to the nature of the concept
have already been seen. These uncer-t aint i.es would call
for the courts to come out with a more precise formulation
of the concept. Certain terms like what is 'family Land'
or the name of the concept itself- is it correct to call
it a 'customary' trust, deserve to be reconsidered.

More important , however, the equitable customary
trust offers a chapter on the debate on the role of judges.
Their role is not merely to find the law and apply it
to a given dispute like robots because the law lS not
always' there', ready and clear for the judge to apply.
The law on a given subject sometimes is unclear if only
because its not expressed in mathematical formulae but
in words that often are ambiguous and with different
meanings. In the hard cases where the exact legal rule
to apply is not certain, the judge'~ role is not merely
to find the law but to use his discretion to decide
"It/hatthelmv should be. When doing this, the judge should
not forget that he is a social worker upon whose final
decision the happiness or misery of many depends. He must
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be guided by those principles of equity and justice
that are the pride of any legal system.

The equi,table customary trust meets all these
expectations of our judges and should stir genuine
pride in Kenya society towards its judiciary. But the

.
positivistic view of the judge as a slot machine,
a mere finder of the law remains rampant in the Kenya
jUdiciary. It explains many 'decisions that are law
in Kenya today like that of Bennett, J, and Kneller,J
that unregistered customary rights are totally extingui-
shed. Therefore a submission of a case for reform,
especially in the area of the equitable customary trust,
should stress reform of judicial attitudes as much
depends upon them. Our judges must change their attitud
and be ready to do justice in the cases rather than
rigidly apply the law. .This is the more so since
most of Kenya's laws are imported from England where the
culture and technological advance of the society is in
total disparity to the situation obtaining in Kenya.

Reforms in the concept need also to address them-
selves to the fact that most people whom the concept SE

to protect are poor, illiterate"rural peasants who
are not clear about their rights and are too poor to hiI
lawyers. This means that the likelihood of them bringinE
their grievances to court is remote. There are also de)
in the ordinary judicial process. In the Kiama case,



for examp1e, the action commenced in 1968 and was not
settled until 19~n. These are problems common to all
forms of litigation in Kenya and not land disputes'aloh~~

Initiative has bee~ taken with respect to land
disputes by the Magistrates Jurisdiction (Amendment) Act,
1981. This Act tries to meet the poverty of the litigants
which makes them fail to hire Lawyers, the delay in the
ordinary courts, and the injustices of the general law
on land by removing land disputes from the ordinary courts
to tribal elders. Such elders know who lS entitled
to what land in their horne areas and would not let a
selfish man dispossess other entitled members because
they are unregistered. But one must be cautious in
praising this Act as it is still new and has not been
seen in application. Tribal elders are likely to yield
to political pressure from which the ordinary courts are
insulated. The more prudent thing to do, seeing how
land is at the centre of Kenyan politics, may have
been to create a special division in the ordinary courts
to specifically deal w ith land disputes rather than to
throw them at panels of :.eldersunder the guise of whose
decisions injustice may continue to be done.
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