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INTRODUCTION

"Everyone talks about law and development but
nobody does much about it."

- Robert Seidman.

This paper examines the role that law and
institutions allied to it have played in the socio-
economic development of Kenya. The approach of the paper
is society based. It adopts a historical and materialistiec
approach to the issues raised.‘ The approach lies midway

between an idiographical and nomothetical approach.

The former approach concerns itself with biting
off small chunks of the gamut of laws governing.various
economic institutions, investigates them intensively and
then attempts an evaluation of their efficacy and by

implication their contribution to socioreconomic development.

The latter method, seeks to generalize legal hypotheses
and correlations between variables that enter into the study
of law and society. It bases itself on a number of concrete
case studies. It seeks also to explore general connections
between law, society and development with its domain being

legal and political philosophy.

DEFINITIONS

Definitions are a common aspect of any piece of
scholarly work. We on our part do not intend to leave
out this important aspect but before we define some of the

concepts to be tackled in this paper, a word of caution is



necessary. This note of caution is necessary where one is
called upon to define concepts which are themselves not
precise. There is a danger of artificiality in such cases.
To quote Justice Wendell Holmes:
"As long as the matter to be considered is debated
in artificial terms, there is a danger of being led
by a technical definition to apply a certain name;
and then to deduce consequences which have no relation
to the grounds on. which the name was applied."l
"Law" and "society" are two very imprecise terms hence
there is a danger of defining these terms and end up not
explaining them. Moreover, the way in which one defines
a certain concept will reflect one's general attitude
towards the subject-matter of such concept and not merely
as a starting point which moulds everything that follows.
This is especially discernible where "law" is defined. The

term "law" has been defined differently by every jurist who

has undertaken the task.

We on our part would not set ourselves the goal

of getting into Jjurisprudential gynnasties in an effort
to define what law is. This is because any particular
definition of law will ultimately be a manifestation of
a certain theory as well as its cause. However, it will
suffice for the purpose of this dissertation to take law
as meéning legislation. That is the laws that are passed
by a body having the capacity to do so. Such a body may

be a council, a parliament or National Assembly.
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THEORETICAL FRAMEWORK

In this paper, a materialistic conception of
history is utilised. This conception holds that there
is a dialeticezl relationship between the socio-economic
structure and the legal superstructure that arises out
of it. The basis of analysis is that the mode of
production prevailing in Kenya during and after colonial
rule has to a large extent determined the content of the
legal superstructure and that the interaction between the

two has resulted in a diseernible socio-econcmic structure.

It is also argued that the capitalist mode of
production has maintained the economically and politically
dominantvelasses at the top. These classes oppress and
exploit the masses. It is this dominant class that runs
the ecunomic structure and hence formulates what legal,
political, cultural and social institutions are necessary
for the long lease of life and maintenance of the

capitalist mode of production.

This dissertation is four-pronged. Chapter one

deals with the historical connection between colonialism
and modern-day Kenya. It analyses the means and ways in

which law was used by the colonialists.

Chapter two picks up on the eve of independence
and analysizes the role played by law in the eontinuation
of the colonial economy and the creation of certain
socio-economic relations that are evident in the Kenya

of today.



In this regard therefore, and corrollary to the
above definition, we will take such legislation as a
totality of all the instruments by ﬁhich goals are
adopted, implemented and reviewed. It will be noted here
that goals once adopted by legislation, are implemented
by adminstrative and other agencies given power by the
legislating body to do so. It should be noted further
that in the context of this paper, the said Law-as-legisla-
tion is taken as being a way of attempting to solve the
basic problems of human existence. And to do so, the
arguement is put forward that law becomes an instrument
in a socio-economic setting. Law thus becomes a tool which
can be used for the good of society or misused for the

interests of a minority dominant class.

"Society™ is taken here to mean the peoples of
Kenya, whatever their race, creed or colour. The
development of the peoples of Kenya analysed in this
paper, is viewed as the end result of all the attempts
that must be made towards betterment of society towards
higher standards of life, polity and material contentment
In Kenyan terms therefore, development must mean the

emancipation of the Kenya peoples from inter alia, poverty,

disease, inequality and ignorance, so as to ensure rapid

social, political and economic development.



The issue raised for determination is whether the
legal system has played a positive role in achieving the
nationalistic and developmental aspirations that were the
birth-pangs of the independence struggle. The chapter is

underlaid by the examination of the law of vagrancy.

Chapter three is on lawyers, the law and the people.
It is a triumviratic analysis of the role played by lawyers
in Kenya's socio-economic setting. The lawyer is
arraigned against institutional law and the people. This
chapter is under-scored by an examination of the maxim;
Ignorance of the law is no defence /IGNORANTIA IURIS NON
EXCUSAT/. |

Chapter four contains the conclusions and

recommendations.

All through this paper, we reflect the words of
that great Kenyan patriot, Josiah Mwangi Kariuki when

he warned that:-~

"It takes more than a Nationzl flag
however appropriate;

A National Anthem;

however stirring;

A National Flower;

however beautiful;

A National Court of Arms;

however distinctive;

To make a NATION.Y



CHAPTER ONE

THE HISTORICAL CONNECTION

"The most reliable thing in a question of social
science, and one that it is most necessary in

order really to acquire the habit of approaching
this question correctly and not allowing oneself

to get lost in the mass of detail or in the

immense variety of conflicting opinion -~ the most
important thing if one is to approach this question
scientifically is not to forget the underlyving
historical connection, to examine every question
from the standpoint of how the given phenomena
arose in history and what were the principal stages
in its development; and, from the standpoint of

its development, to examine what it has become
today.” - LENIN.

It is pertinent in this paper that before discussing
law and development, it is necessary to give a historical
account of the reception of law and its operation in Kenya.

The story starts way back in the period characterised

by a flurry of activity among European nations on paper

as well as on the s0il of the African continent in an
attempt to divide Africa amongst themselves. It is a
period historians have described as the "Scramble for
Africa". The scramble for Africa drove the said Europeans
nations to a round-table conference in Berlin in 1885.

The gist of the conference was to piece-up Africa among
the contending pecwers withcocut resort to war. So the
division of Africe was to be ‘'peaceful' on paper and in
the drawing rooms where diplomacy reigned supreme but
violent in the field. While the European leaders wrestled

in the conference rooms in Europe, their paid-up agents



trudged all over Africa laying claims to every bit of
land they could muster. These they called "spheres of
influence" for their respective nation. 1In the case of
East Africa, Karl Peters laid claims for Germany to what
is today Tanzania, while British agents laid claim to
what is at present, Kenya and Uganda. While doing this,

they were always at each other‘s throats.

Once the furor over the creation of spheres of
influence in East Africa by BEritain and Germany, had died
down, they® remained the question of control over these
territories. Both powers did not want direct control
over these distant areas but it was certain that one way
or another, and once in their hands, such territories
could not be left to fall into "enemy hands."l In order
to have théir cake and eat it" as well, the British
imperialists turned to the legal entity, Imperial British
FEast Africa Companyﬁ“IBEA§7 to do for them what was not

politically, legally and economically possible directly.

The IBEAC was the birthchild of William Mackinon
in 1887. It had its objects the opening up of the
"British areas of influence" to Commerce and Civilization.
Like the earlier missionaries; and in faet the IBEAC
was '‘a "missionary" of its own kind, christianity; commerce
and civilization were its tools of subjungating and
exploiting the commercial resources of East Africa. The

importance of this mission was recognized by the British



Crown when in 1888, the company was granted a

roral charter of incorporation hence its name.

Since 1888, the IBEAC, was not just a commercial
entity but also an administrative agency of the British
government whth rights of administeation over the
mainland excepting the Sultan of Zanzibarfs dominions
In order to fully administer the hinterland effectively
the IBEAC's agents concluded treaties with unsuspecting
African chiefs, ceding their lands and peoples to the
British Crown. To the African chiefs, their X-marks
on the treaties meant little while to the British
government, the treatims so signed were evidence of the
company's authenticity in the field of administration.
Thus between fiction and truth, present day Kenya's
administration was put in the hands of a chartered
company. The IBEAC was the British government agent
of control in what was British East Africa. The
chartered company was thus a mere device, a cloak to
hide the various policies and purposes for which
European powers scrambled for and partitioned Africa

into the nationsstates that we see today.

The question that may be posed at this juncture
is: what reasons, political or social-ecohamic did
Britain have for acquiring all these colonies and in
particular why did she acquire territory in East Africa
"at this particular time?
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The answers are to be found in the economic interest
of the British. Since the time of the industrial revolution
and its resultant doctrine of "Laissez-faire," Britain had
no industrial competition from any other powers in the world.
The scene at‘this time in history was changing drastically.

She was no longer alone in the industrial field.

Competition for her manufactured goods was becoming
stiff. U.S.A., France and Germany were also becoming
industrialized nations. These countries' goods were cheaper
in the world market. Therefore for Britain to survive, she
had to devise ways and means of warding off this imminent
cut-threat competition. To stay at number one, Britain
needed to be a lot tougher in the world market than her
adversaries or if not the much latided doctrine of Laissez-

faire had to be abandoned for moncopoly capitalism.

Hence the acquisition of colonies by the powers |
concerned had its roots from this economic motive. Britain
thus looked unto colonies for raw materials for her industries.
In turn, the colonies would provide a ready market for her
manufactured goods. In these colonies, other nations were
barred from trading or acquiring raw materials there. In
other words, Britain would exercise monopoly over trade
and commerce in these areas. In addition to this economic
motive behind the acquisition of colonies in East Africa,
Britain needed to 'export' her surplus population to these

virgin lands so that they could exploit the natural



resources abounding there and hence be in a position to
acquire more and more raw materials for her industries.
At the end of all these reasons, she would be a great
nation governing all manner o¢f peoples and lands and
where her mode of capitalism would be introduced. This

would ensure an easier way of exploiting the colonies.

It is a fact that to maintain a certain state of
affairs, the climate of its existence must be just right.
So for Britain to realise her economic ambitions in
Kenya, she had to introduce her administration here so
that her economic goals could be realised in the firm
belief that state protection was afforded her companies
and citizens operating from the colonies. Thus in June
1895, the British government took over the running of
British East Africa from the IBEAC and declared a

protectorate over the area.

As students of the law, our main concern is not
the politica; aspects of British imperial policy, though
it is not in itself unimportant. Our sole concern is the
legal aspects of the process by which it was possible for
Britain to rule over foreign lands and peoples. The
question is what role law played in this process of
territorial acquisition, annexation and eventual
cclenisation of Kenya., We have seen how the IBEAC's
agents obtained concessions and méﬁe treaties with

chiefs ceding their territories to the company's



administration and commercial exploitation. Essentially
these may be looked at as contracts between the chief
and the company, which in law is a legal entity. 1In
this case, the IBEAC hbeing a chartered company had the
legal backing of the British government. The Royal
Cahrter had authorised the company "to acquire by
purchase, cession or other lawful means foreign lands

2
and to set up a system of government therein.”

With the taking over of British East Africa by the
British Covernment the question of the legality of this
aspect arises. The truth is, being a colonial power,

Acts had been passed since 1843 to cater for such
eventualities. These Acts were the Foreign Jurisdictions
Acts of 1843 -~ 78. These had been used in supporting

the company as well as dealing with the Sultanate
protectorate of Zanzibar. These Acts were later consoli-
dated and amended by the Foreign Jurisdiction Act of

1890. The Act expressly provided for the British govern-
ment exercise of any jurisdiction over foreign lands,
"whether such lands were acquired by treaty, capitulation,
grant usage, suffrance or any other lawful means." This
Jurisdiction was to be exercised through orders-in-council,
empowering consuls and colonial officials to hold courts,
promulgate legislation and to carry on administration in

the areas to which such order-in-council would apply.

Hence under the Foreign Jurisdiction Acts the

Africa order-in-council of 1889 was promulgated to legalise



British exercise of power over her protectorate. Thus

we can see that the promulgation of this order-in-council
laid the legal basis for the assumption of general
governmental authority to discharge the obligations that

the British government undertook under the Berlin

Conference éf 1885 and which obligations, she had undertaken
through the IBEAC and now through direct administration

of the prctectorate.

From 1897, an East Africa order-in-council was
pronulgated to take care of the British East Afrieca
Protectorate. The protectorate was to be treated as a
foreign country and the inhabitants not as British subjects.
The Africaﬁs kept their laws and their customs but subject
to the Yprotection” of the British. According to
International Law, therefore, the inhabitants of the
protectorate belong to a foreign country and that
International Law did not govern its relations with Britain
but that the rights and obligations of the inhabitants of
of the protectorate depended upon the law of Britain. Such
an arguement lands itself to criticism and demystification.
As we shall go on to argue, the legal aspects of a
protectorate and é%se of the colony are basically the same.
It is only a question of semanties. The powers exercised
over Kenva by the Pritish both during the protectorate
and tiae coliony, were the same as will be shown by eiting

various illustrations.
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We have already seen that an East Africa order
in council was promulgated in 1897. It dealt with
Judicial matters but did not apply strictly to the
Africans but it did creat Native Courts and Non-native
Courts. Henceforth a duality of courts was established
until their abolition in the latter years on the eve
of independence. This ordinance may be said to have
effectively introduced English Law into Kenya and hence
a legal system modeled on the image of Britain. By
Article 52(¢) of the ordinance stated that (native)
customary law would be applied so long as it was not
"devoid of humanity and justice." The stigma of
repugnacy had started. Aby customary law repugnant
to justice and humanity (of course, British standards
of justice and humanity) would be null and void.3 Legal

colonialism had entered into Kenya.

Britian was not satisfied with hiding under the
cloak of protectorate while in actual fact, she
exercised all powers as though it were a colony. In
1920, she finally declared the British East Africa
protectorate, the Kenya colony. There was to be no
mistaking the legal as well politico-economic
implications of such a move. It meant outright

subjugation of the peoples of Kenya by the British.
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But what role did the law play in all this? The
answer is doubly clear. It was the tool of subjugation.
A weapon in the hands of imperialists. It's use as such
was to hencefeorth be felt. This role can be perfectly
perceived if we go back to the methods used by the
British to annex African territory. We have seen how the
use of force was not uncommon. Congquest was not rare. The
"law of the jungle” was sometimes and often used. Treaties
were made but flouted by "gangland” tricks and fraud. Ve
have only to refer to the case of OLE NJOGOgOther V.A.G. of

E.A,\Protectorate,n in order to understand that whether a

territory was a protectorate or a colony, the powers used
were the same. The Masai as a nation had rich Agricultural
lands. Under a dubious treaty, the Maasai, Laivon was
induced to move away to some other lands to pave .way for
British settlement.5 In 1904 an agreement was made with
the proviso that the agreement "shall be enduring so

long as the Masai as a race shall exist and that Europe
settlers shall not be allowed to take up land in the
settlements."6 This treaty was flouted even before the
ink had dried. Once again in 1911, the Maasai were
compelled to move. Due to this, Ole Njogo and others
{xgo‘u‘gﬁ'xgtesanwea‘cetfo]hait;‘;xg breach of agmemeng}eaigs%vd"t‘;am:nt
objection that this was a treaty and not a contract and
that any annexation of land was an Act of state, breach
of which could only be solved by war. The court upheld

these arguements and dismissed the case. Sir Charles Eliot,

then Governor was more explicit about the implications of



the decision, He said:

“fhe Maasai as a nation must go under ... it is
a prospect that I view with a clear conscience
and equanimity...”

The Maasai case was a cause celebre'.. It gives

us insight into many aspects of colonialism and the

part played by law in this apocalypse. Justice was to

be the preserve of the colonialists. They would

determine what was just or unfair.' The courts were their
instruments to control. Law was to be made and interpreted
according to the whims of the colonialists. The

invoecation of the defence of Act of state was an example
of arbitrary government which characterised the whole of
the eoloﬁial period. It was a perfect instrument of

executive tyranny.

Together with the cases of NYALI LTD V.A.G.,!
8

BURON V. DENMAN® and R.V. Earl of CREWE ex PARTE SERGOHE,g

the Maasai case, represent illustrations of the kind of
sham legal framework that was introduced in#o Kenya. What
was done in England illegally was been done legally, in

- Kenya. They, like all other cases during the colonial
period, illustrate eclearly the immense difference

between the law made or sanctioned by Britain and that
praatieed in Kenya. Yet the introduction of English

law into Kenya was aimed at bringing law, order and

civilization and the benefits of the Rule of Lawl
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Lord Denning in the case of Nyali Ltd.” " had established

in obiter that the received law should be applied
cautionsly, taking Into acecount the circumstances of the
country into which 1t is applied. The practical paradox

was that there was now, e

® e anwestablished system of law to whiceh a
man owed obedience and that at any moment he may
be deprived of the protection of that law..."1ll

The reconciliation iz difficult to make really.
The colonists propagated intentions were that they had
come to bring eivilization to Kenya. 1In so doing, they
had introduced a legal system but the laws and regulations
which comprised it weighed the balance againast those
most in need of itz protection. & system of law so
constructed can only confer very dubious kind of

benefits indeed.

This apparent paradox between law and practice, and
the need for reconeiliation is %o be found very much
complicated in no other field than colonial land law.
This area was not only a sensitive lssue then, it still
is and will continue to be unless radical reforms are
made towards an equitable land poliey in Kenya. In as far
back as 18394, the colonial authorities had adopted the
Indian Land Acguisition fct. This Act aliowed the government
to acquire land compulsorily for purposes of building the
Kenya-Uganda railway and for other government purposes.

Further Land Regulations were promulgated in 1897 for the
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purpose of providing land for settlers. It will be
remembered that the British settlement Act of 1844 was
eﬁﬁﬁiii at settling surplus British population in

colonies overseas. Under it the colonialists could

acquire what the British called "waste and unoccupied lands.”
The truth is that nothing of this sort existed. What there
was is that due to the density of population, some areas

of Kenya had lew density of population. At least no
history - minded person can say that the Maasai lands which
were acquired through extra-legal means were "waste and
unoccupied"” otherwise there would have been no need for

the 1904 and 1911 Masai Agreements.

To ﬁhe colonial officials, land was a very important
economic as wel%fgocio—political resource. It's importance
is underscored byAthe fact that land was then, and is still,
the main stay of the African economy. In a government the
control over land means control over the economy. Firstly,
because'whoever controls the land in Kenya is in a good
position to dominate and influence the government of the
day. This is precisely what the settlers did with the
colonial government. Secondly, because for the colony
to be fully British both in the economic as well as the
political sense, the British had to have considerable
settlement. And that's exactly what a colony is all about.
So land had to be controlled and granted to settlers on

the field as well as Lhose in Britain who wanted to migrate



to foreign lands in the hope of a bright future.

Legal as well as political manouvers had to be
devised in order to have control over land. The East
Africa (Lands) order in council of 1901 gave effect
to this policy. All lands in Kenya were now vested in

the crown.l2

and the commissioner or governor of the day
was responsible for its administration. He could grant
leases and grants on such conditions and terms as he
thought fit. In 1902, the commissioner provided land for
outright sale and leases of ninety-nine years duration and

European settlement in Kenya was unleashed. The creation

of Kenya as a "whiteman's country" had begun.

The point which should be made at this juncture is
that the colonial power now had made no distinction
between two types of ownership of Kenyan land. Ownership
of the country and ownership of the land therein was to
them one and the same thing. Colonisation brought an
end to any residual rights that remained in the indigenous
population of this country. Disposition of Kenya's land
was to be the sole preserve of the colonial authorities.
ngislation saw to this. The crown lands ordinance
.of 1915 re-defined crownlands now to include all land
occupied by the Kenyan people. But they had residual
powers of use over their own land. And even this power
of use and occupation was limited. The ordinance provided
that "such reservation shall not confer on any tribe or

me@bers of any tribe any right to alienate the land
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so reserved or any part thereof."l3

The implication of this proviso is clear. Land
henceforth was in the hands of the colonial government
gven thég land under the actual occupation and use of
the Africans. The massof the Kényans had no right over
it. It could be taken at will and alienated to European
settlers at the will of the colonial government. In

fact, the decision of the court in WAINAINA V., MURITO,lu

effectively declared that all the Africans were
"tenants-at-will"” of the crown. Henceforth, the
disinheritance of the Africans from their own lands was
complete. By use of their law, whether general or
particulér, the British colonialists had wedged their way

into the centre of Kenya's economic base.

All through this chapter, we have underscored the
central role that law and legal institutions were directed
towards the subjugation, disinheritance and eventual
exploitation of the Africans by the European administrators
and settlers. Legal and extra-legal means were used. Law
as understood in Britain was not the law practiced in
Kenya during this period. Though the British pride
themselves as having brought the Rule of Law into Ke1ya,
the turth is that they themselves never observed what
that concept entails. As some constitutional lawyers

15 the British law instead of

have pointed out elsewhere,
helping the weak, went on its way to uphold the strong

-and that from the African point of view the English law



that was introduced into Kenya operated as a weapon by
which British colonialists used to dominate and

exploit the Africans in all fields, be they economic,
political, social or cultural, The law was thus "a tool
at the disposal of the dominant political and economic

group” in the Kenya of that day.

Now, let us move from the general to the particulars
of the colonial era. Although in a paper of this size,
one cannot look at all aspects of colonialism we will

endeavour to give an insight.

During the colonial period, the settler class which
had by néw become the dominant economic and political class
in conjunction with the British colonial administration
carried out policies which created an economic society
discernible by features reflecting the capitalist mode
of production whereby the Europeans were at the opex of
the colony while the other races took the back seat. The
settlers had appropriated most of the arable land and made
it "white highlands”. Land, it must be noted is the
backbone of an agricultural economy. In short, the
European colonisers owned and controlled the existing
means of production. The Africans were left with
subsistence farming in their ‘'Beserves"” (so-called after
being bundled into hostile, unproductive land by use of

laws to that effect and administrative violenee).16
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Since the settler farms required labour, they
in conspiracy with the colonial administration used
legal as well as extra-legal means to see that cheap
African labour was availble. Agricultural policies were
made in such a way that the African had little
alternative; either to work in the settler farms or starve
in the reserves. As it were the spint of preservation
is greater than that of extinetion. They went to work
in the farms. Law, especially labour laws and taxation
legislation was central in the unmasked unmaking and
exploitation of the African. All in all, . the position
during this colonial period and after, can be likened to

the state of affairs as observed by Karl Marx.l7

"The workers were to be free from the old relation
of clientship, villeinage or service but also free
from all goods and charters; from every real and
objective form of existence; free from all property
lland7 such a mass would be reduced either to the
sale of labour power or beggary, vagabondage or
robbery as its only source of income. IHistory
records that is first tried beggary, vagabondage and
prime; but it was headed off this road onto the
narrow path which led to the labour market by means
of gallows; pillory and whip."”

Thus the state and settlers used inhuma labour laws and
coercive methods to-get Afriean labour. They gave law
wages not to add, worked under bad working conditions

18 - all these were aimed at the

and the "kipande system"
incarceration of the African in the urban centres and
farms, and to be exploited by the Europeans. The end result:

to produce raw materials [Ebffee, cotton, sisal etu;7

for export to the metropolitan industries.
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In operation, in this scenaria of African

exploitation was the notorious Master and Servant

Ordinance of 1910, a legislation for forced labour
extraction. Taxation laws in the manner of poll tax

and hut tax were introduced with a view to foreing the
Africans to get integrated into the capitalist or
monetised capitalist economy. Under the above ordinance,
chiefs (who were mainly Afriecans) could recruit labour

using any methods mentionable.

The main purpose of the kipand system was to enforce
the contract of work under the said ordinance.lg It was
used as a tool of employers_to force Africans to work for
employers that they did not like. It was also used to
monopolise African labourers for certain jobs. In other
words, the worker had no choice of the place of work nor
was there anything like freedom of contract. The squatter
system did wonders to the supply of estate labour. The

squatters were the newly created "landless-Africans.”

Thus with this small historical interh#de, one
point emerges clearly. And this is that the features of
foreign domination that we see today in Kenya have their
roots in her colonial history. It is this foreign-featured
domination that Kenya entered her formal independence.
Her economy was (and is) characterised and marked by
multiple dependencies and inequities of colonialism.

Internationally, the colony's economy had been dominated



by western capitalism in the form of exploitation by
British Multinational Companies and British Nationals
(settlers) Kenyva's rural areas had been so neglected

such athat they existed as reservoirs for labour supply.

It must be stated here and now that such foreign
domination and dependency is in no way accidental. It was
a deliberate and concerted move to tie the colony to
the metropolis for purposes of exploitation. It was a

consequence of the laws introduced by the colonial state

As we shall see later in this paper, at independence
Kenya inherited both the British legal regime and the
capitalist mode of production subsisting during the
coloniﬁl period. Marx's words may be prophetic in this
r'egard20 in the sense that, "from the form of the

development of productive forces, these relations

(had/have) turned into fetlers.”

CONCLUSION

Tn conclusion therefore, we may point out that

whenever any group of people whether the British

colonialists or British settlers, aspire to power, in
order to have effective control over a territory, the
control may take any dimension. Political, econonic
ete. its legal ideology is the"law”. Law becomes an
effective toeol in the social reletions. It is a weapon
in the lands of the dominant group in society. Like in,
He Clenal M, Lo, May bt the tool/ Fur
the segregation and apartheid. It may uphold c¢lass

division and ereate distinetive socio-economic relations.



The question of how effective the law is used in any

one particular state need not detain us. It is answered
in each historical period by the effective units of
production, exchange and political viability, and the

supportive legal superstructure.

Thus this chapter is important to the understanding
of the whole paper in that histery is important because
it points out to us that law was one of the major tools
used by the colonialists power to establish its domdnance
and to create the kind of society that independence found.
The law created a continucus legal regime which was more
likely than not, overthrown at independence or the
post-freedom era. The law at independence thefore
becomes the baseline from whieh independent Kenya started
and to.ignorszgzgeline and its development is tc tell less
than half the story. It is in this spirit that this paper
proceeds to analyse in a nutshell, the role of law in

post-independence Kenya and her socio-economic setting.



CHAPTER TWO

INDEPENDENCE AND AFTER: THE POLITICAL ECONOMY OF

THE LAW OF VAGRANCY.

Kenya gained her independencel on 12th December,

1963. The importance of this event is clear. It means

inter alia, that a new nation had been born. Indeed, the

clamour of a peoples destiny had been unleashed. A ery

for the creation of a new nation based on a new philosophy
was everywhere andfgbery patriotic Kenyans' lips. The
spectrum for change was unlimited. The future lay bright.
For every Kenyan, independence meant one thing, "Uhuru”
[?reedo§7;, It is only under freedom that a people can live

and develop.

Independence too meant, the creation of new
institutions: a Kenyan Executive, a Kenyan Economy, a Kenyan

Flag and Anthem, a Kenyan Legal System and a Kenyan

legislature. All these and more and a new social and
economic organization. All Kenyan patriots were consciously
geared to strive for a form of social organization which
would free the mamacled spirit and energy of the Kenya
people so we could build a new country; and sing a new
song.z As Mzee Jomo Kenyatta, the Nationalist on whose
hands the reins of leading the new nation fell, stated;

that the war for independence had been won but ahead

of the nation was a greater warj; the war against poverty,

disease and 1gnorance.3
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It is true that at independence, Kenya was highly
under-developed by any standards. She lacked among other
things, national unity and a modern legal system. This
state of affairs can be traced back to the ravages of the
colonial system. A system which had used the law for the
effective subjugation and exploitation of the Kenyan
people. A regime which had used the legal system to
divide and rule the Africans. Colonialism brought the
capitalistic mode of production to Kenya. It is this
private enterprise system that was inherited by the new
nationa As it were colonialism and capitalism were twin
brothers whose mission was to exploit the material
wealth of the Kenyan masses, and to do so effectively,
their proponents captured our minds, our values and our
history distorted and reversed. The socio-economic order
was disrupted beyond repair and replaced by one that

was exploitive, foreign and unjust.

Thus at independence, there was a great need
to remedy this situation. To do so, Kenya had to break
from the socio-economic system that had been imposed on her.
An economic system whose main feature was the wholesale
exploitation of our natural resources and the murder of our
people. Independence meant the break away from our
inherited colonial past - our inherited economic, legal and
social institutions. The blackanizing of the personal
running these institutions would not suffice. As is

going to be stated in this paper, no attempt was made
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towards this desirable break. The same system, the
same institutions and in many key economie areas, the

same mena who used to dominate them before.

Perhaps one of the most important aspects of uhuru
is the inheritance of the three, organs of the state:
legislature, Jjudiciary and the executive. The legislature
may be said to be the most important because it can
and if supreme, affect the functions of the other two.
The legislature determines what laws will be applied
and institutions of the state and the society will
be reformed. In a new state, laws must emanate from the
. legislature in accordance with the citizens' aspirations.
The legislators must be the people's representatives
since all laws emanate from them and are supposed to
affect their everyday life. The reasons for this are

5

obvious and cogent ones. As Muno Ndulo” put it at a

law seminar;
"No major social change occurs or is put into
effect which is not reflected in or induced by
some kind of change in its laws. By the same
token, the kind of laws that are written will
to some degree or another. determine the sorts
of soecial change that will take place. Law is

the instrument through which goals are adopted,
implemented and reviewed.

In short, it is proposed that law should be used
for social engineer1n36 in a developing country like
Kenya. It should be seen as an instrument of social
ordering which must derive its essential characteristics
‘from the apparent needs and aspirations of the Kenyan

people. This monopoly of socio-economic ordering that



is attributed to law may however be both progressive or
retrogressive depending on how the political and

legilsative actors utilise this aspect of the law. A

case in point here is the application of some Acts (lakf) ca
'earried forward from the colonial period like the

Vagrancy Act of 1968.7 On the other hand, the said
atribute of the law may be used to preserve reactionary
policies, social and political institutions. A good illustra-
tion of this is the present court system. This system still
follows the old-age procedurés. It is still manned to a
large extent by former colonial judges who wmere adherents of
colonial laws. It is late in the day for such personnel

to radicalise their legal thinking and adapt to changing
circumstances. The said circumstances are the great need
for the utilisation of not only the legal system but all
possible organs to achieve rapid social, political and
economic development in order to emancipate the Kenyan
people from ignorance, disease and poverty. Thé

emphasis is really on the satisfaction of the basie

needs of the greater majority of the Kenyan people. Any
other deviation from this goal can only bLe for the worse

and not the better for the Kenyan masses.

Therefore, in this process of social engineering
law becomes a valuable tool. However, it is not
prescribed here that the legal order is a cure for all
the country's problems. There are still those of us

who.believe that law should essentially follow and never
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lead. These see law as a passive giant, only active in
the law courts and dispute adjudication. As it were the
law should be a determined agent in the creatienof new
norms and new instituticns. This is today one of the re-
current themes in the history of legal thought and finds

rapport among many a jurist.8

Since independence, it should have been an accepted
fact that law could serve as a useful instrument for
accelerating change in society. Once such a premise is
accepted; research would be necessary for discovering
what specific areas and institutions of the Kenyan society
needed remedial change. Moreover, to do so effectively,
the past of what role the law played during the colonial
era is of the greatest help. This would be so in order
to build a soecial and antochtonous legal system." It
is hence necessary to delve into the past in order to
understand the present and what trends are for the
future."9 In this respect therefore Kenyans customary
laws must be removed from the legal doldrums and
periphery of the legal system ang;g:ﬁ%ral in the

re-making of the said autochtonous legal order.

At this juncture, it is proposed to look at the
state of tﬁe Jaw at independence and what has been
the trends for the past two decades. The constitution

is the supreme law10

and from it the legal hierarchy
descends pyramidally. Hence today, Kenya law is a

horechpot of:



(a) The constitution.
(b) Acts of the Parliament of Kenya.

(e) Some British Acts of Parliament, the Common Law, Doctrines

of eqiuity and statutes of general application in
force in England on the 12th of August, 1897, and

(d) bodies of African customary law.

According to section 3 of the constitution, it is the

supreme law of Kenya and any other law in consistent with
its provision is null and void. The constitution creates
the three organs of the state?Y executive, legislature and

Judiciary. It also defines their funections and powers.

English law too finds great reception in Kenya by

virtue of the Judicature Act.ll

Customary Law is still
on the decline having been relagated ever since the
colonial days to the periphery of the legal system.

The trend has been its éxtinction or its angliazation.
Where it finds application, it is categorised12 and
subject to the "Repugnacy Clause."13 For this reason,
any Kenyan concerned with the subject of customary law
would be prompted to ask as did F.C. Von Savigny, a
leading jurist of the historical school of jurisprudence
why our customary laws are teeated thus. Savigny had
asserted the primacy of customary law over legislation.
It is the same idea as regards British Common Law. But
in Kenya customary law is treated like foreign law in

the courts and must be proved in evidence as a fact.lu



The foregoing state of affairs is quite
understandable. It can be traced to the inherited
socio~-economic system which still prevails in Kenya.
Capitalism as the mode of production creates

' social relations based on indfividualism. Such a
system has its own inexorable legic. It is a systen,
as has been stated of customary laws, that sides
songhshod on a peoples' most cherished customary
institutions and culture. As it were capitalism has
created two  classes in Kenya. The 'haves" and the
"have-nots."ls The war is between these two major tribes
The owners of the means of production and distribution
versus the workers and peasants. The exploiters, who also
happen to be the Ruling Class, have the legal weapon.
They are the businessmen, the members of parliament and
the civil servants. To them, the law is a tool in
the said war. Any laws, however benevolent they make,
reflect this dichotomy. It is as if the words of
Nazareth'ring brutously true: that "The Law grinds the

poor and rich men rule the law."

For these who see the Kenyan society as a complex
in which politics economies, the legal system and
culture are extricably tied up, the system of
capitalism that we have inexorably embraced, offers
no hope of progress and social justic which is accessible
to all. In a post-colonial society like ours, and fixed
in such an economic setting which in doctrine and

practice runs counter to the aspirations of the

¥



people and operates to the execlusion of their
involvement in what is theirs, such a mode of production

has nothing to recommend itself.

In a nutshell, then, what colonialism begneatted
to indiependent Kenya in the field of the law was two
parallel, somewhat unintegrated systems of law, in a
large measure based on contradietory basic norms. The
colonial system made contradictory presumptions about
African values and norms. This presumption was at most
intentional and at times due to negligence. The
colonial economic interest was predominant and all
changes were undertaken to enhance that relationship.
As a result the pre-independence situation created a
technological and mental dependence in Kenya. The laws
that were installed were those that encouraged resource
extraction by the metropole. Thus the law became an
instrument for the creation of new values, and a
dangerous‘mentality - the one of dependence which
has had serious implications for Kenya's modern develop-
mental process. The interacetion and the competition
between these external forces and the indigenous values
has created an unstable mix of traditional values and
norms on the one hand and the western values on the

other.
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Since no society can easily adhere to two
contradictory system of basic values and since there
basic values sustain basic norms of a legal order,
what the pre-independence and indépendence situation has
done is to prolong the process of establishing lasting
basic values. Indeed, the process of dcvelopment
in this country must include the process of search and
research for lasting socio-economic and legal values. It .
is only in this way that one can say that Kenya law has
grown out of the Kenyan society and that it represents
the lessons that a society derives, from its history.
It is only when law derives its legitimacy from society
that it becomes a product of that society's experiences
and creates harmony with the sooiety'é other institutions.
At this level, the society is stable. The law has then
the role of providing a "framework for the citizen
within which to live his life and its cenbrallpurpose

is to furnish baselines for human 1nteraction."16

At it were, the law that governs the Kenyan people
is embedded in Englishvlaw. No great changes have occured
This makes it evident that freedom was granted to Kenya
on the understanding that the existing political and
legal institutions wouldvnot be dismantled. It is an
assumption held on the premise that in most cases the
only change that is evident is in respect of personnel
manning the said institutions. Lawyers still teain .
in the same way. The common law still remains the most

important source of law as far as the ruling calss is



concerned. English law is accepted uncritically.l7

It is the authors hope that what follows
" about the common law will not cause a cerisis of
confidence in those Kenyans who have a great faith in it.

e have impugﬁed that the success of the

Some writers,
common law in former colonies of Britain derives from the

fact that wherever it went, it found "legal vacuums" and

that in such lands the existing systems of law were

"too primitive to compete with the imported product." The
truth is, there were no legal vacuums in Africa. Every et
ethie group had its own legal system eppropriate to

its own socioweconomic and political organization. To
deny thét Africans had developed systems just as the

British, is at best to deny their existence as people.

Moreover, the African legal systems were not
allowed to compete with the imported laws. Colonial laws,
it is a faet were born of violence - white violence aimed
at thwarting the course of justice. Chai and McAustan19
see colonial law as having been second only to weapons
of war in the establishment of colonial administration.
The Africans humanity and dignity were violated in

the name of the British Common Law.20

The point being underscored is that imported laws
do not help in the maintenance of law and order as the
‘ruling classes would like the people to believe. The
very nature of the impotteqfﬂggerlaid as iﬁ were by the

common law, cannot face the challenge of faster
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development. The inherited legal system cannot therefore
be made to achieve lofty goals as demanded by the Kenyan
people. The judiciary manned as it were by common law
lawyers, and decides the rate and measure at which
egalitarianism is to be introduced into the society,
cannot be expected to do this. The helong to the
privileged c¢lass of society.

Law in Kenya today may be said to be faced with a
social challenge. The said challenge has orgin in the
idea of human dignity, freedom and equality. It is based
on two fundamental beliefs. First, that men and
women are not/Bg denied l2g31 opportunities and
participation in national life and resources. It is not
a gift from benevolent powers. It is a right. Second,
the belief that every Kenyan is entitled to state
zprotection against the ills of poverty, ignorance and
disease. Fair distribution of wealth features prominently
in this spectrum, Fundamental human rights are equally
if not more important than the right to property.21

, by which is meant justice
Social justice,in_ depth must not only penetrate and

#

. destroy these inherent inequalities based on colour, race,
sex, tribe and wealth but it must also support the weak,
the onpressed and exposed. This, it 1is contended

cannot be achieved by the present laws. An overhaul of
~the whole lot is needed. The task needs new prineiples,

L new laws, new machinery and new men., The prime purpose

: of the Kenyan laws being the protection of private property



and the distribution of justice in the adversary

system, the above measure is necessary. If therefore

the law and lawyers in this country are to make a

valuable contribution in this regard, o0ld established
habits of thought as to the nature of law and the

whole gamut of practices must be abandoned. In other
words, "legalism” must go -if not we will continue to
rigidly adhere to precedent, the gubstitution of legal rule
for poliey, the setting of diseretion in theadaversary

system of laws and the contentment with formality.

The modern Kenyan demands not only a safe and
healthy existence but a pleasant and economically
viable environment. He sees this as a human right
independent of the ownership or possession of property.
Since this human right is inherent even in those who
do not have property, the property and in general the
country's resources must be used in a way that will give
content to this right. We should not fall prey to
the mechanies of the exploiting classes. This class
whatever its achievements always finds some way of desguising
its real positimp, both from itself and from the exploited.
It makes out to the world that its rule ig just and permanent
The e¢lass does not recognise its real position and even
if it does, it believes in a stable atmosphere where its
aims of exploiting the masses will come to fruition without

having to offset and upset the system that has created tt.
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In this process, it clothes itself with laws that

protect the property so looted from the masses. An
22
illustration of such a law is the Vagrancy Act.

.X{.u;g Y k\_,n\.gi ] {"q;% #Wﬂﬁg
ST Y

THE POLITICAL ECONOMY OF THE LAW OF VAGRANCY:

We have already elsewherez3 in this paper alluded
to the fact that laws of vagrancy originated from the
colonial period. Together with the laws of Trespass and
passes, the colonial authroties controlled the supply of
labour from the African reserves into settler farms and towns.
In other words, despite the introduction of free capitalist
economy into Kenya, labour (Africans) was not left to the
forces of supply and demand. This was for obvious reasons.
The colonial system enterprise of primitive capital
accumulation was not ripe enough to allow what was not
in the best of the system. And the best to them meant
’infetﬁered' exploitation of the African labour and lands.

The kipand systemzn

should be seen in the context of being

a tool of control of native supply of labour. The laws

of vagrancy during this period played a clags role. Today
they play the same classrole. The laws maintalin and legalise
the division of society along property lines - that is to

say they stratify society on the basis of economic

qualification.
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What is its role today? To answer this question
one must go back to the re-enactment of the law of
vagrancy in 1968 by Kenya's national assembly. The
vagrancy Act is eap. 58 of the laws of Kenya now. In

its preamble, the Vagrancy Act is stated to be an

"Act of parliament to make provision for the

suppression of vagrancy; for the detention

of vagrants and for the care and rehabilitation

of beggars and for matters incidental thereto

and connected therewith."
From the preamble therefore, one conceives the Act
to be a welfare plece df legislation aimed at
bettering the unfortunate members of this country,
especially beggars and the lower class of people.
Vagrants are deemed to be undesirable in the society
because they are net productive. Morocever, not only
are they health-hazards to the "healthy'"™ members

of the society, they are'"actually" a nuisance to

property owners.

The questiqn that we must pose is this, who
really in Kenyan context, is a vagrant? If we go back
to the definition of the Act, section 2(a) defines a
vagrant as:

"Any peBson having neither lawful employment
nor lawful means of subsiitence such as to
provide him regularly with necessities of his
maintenance, and for the purposes of this
paragraph prostitution shall not be deemed to
be lawful employment and earnings from
prostitution shall not be deemed to be lawful
means of subsistence.”

Who according to this definition is a vagrant if we
loék at it from the practical point of view? Obviously,



it is first of all the unemployed, the poor, the
destitute and prostitute. From the authors
‘experience at the District Magistrate's Court,
Machakos,25 the Aet has largely been used against the
unemployed in towns and prostitutes. This latter group
also happens to be unemployed. The other aspect of the
implementation of the Act is the faet that now it is
also used against the public the people! Police

swcops in Machakos like Nairobi are quite common. It
nets the people mentioned above, These "swoops" are
carried out under s.3 of the Act that empowers the police
to arrest any person they suspect of "being 2 vagrant."
A person‘so arrested without warrant has the onus of
proving that he has a fixed abode and a lawful means of
subsistence that provides him with the necessities for
his maintenance. 1In other words, a "vagrant" must

prove the police "mistaken'" ~ the person is presumed
guilty by the wrong people and even before being charged
in a court of law! Such action is to say the least, a

viclation the constitutional rights of Kenyans.

To most Kenyans and especially those that have
found themselves charged with vagrancy and‘jét they are
neither beggabs nor destitutes nor criminals;“feel
that the operation of the vagrancy Act in mode§p day

Kenva is unconstitutional and cppressive, Toﬂtﬁem;
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"The position has returned to that of the

old days when people had to carry their
identification with them at all times. The
provisions of the vagrancy Act may be
Justifiable but the present manner of its
enforcement; it is submitted, clearly is not."26

Police have too many powers under it. Not only that,
the methods they use amount to assault. Yet they get
away with it. Dsspite the fact that the constitution
of Kenya contains a bill of rights/Chapter 5/ which
entrenches and guarantees certain fundamental rights
and freedoms of the individual , the vagrancy Act
continues to be implemented in direct contravention
of the letter and spirit of these provisions.

A writer27

on the Vagrancv Act has attributed
this apparent unconstitutionality of the Aects
implimentation to "poor draftsmaship" and is therefore
its "unforseeable consequence." We cannot condone
such a view. It smacks of investigational naivette.
First, because the. fAct is a direct adoption of the

colonial wagrancy regulations. Secondly, it was then

enacted by the colonialists for certain and particular

purposes which purposes are socio-economic and

political. Thirdly, that the same socio-economic

and political system pertains in Kenva. And that the Act
like most property laws in this eountry, is a handly tool
in the duagmire of the protection of private property.

This aspect of the matter is largely ideological. Fourthly,
the Acet is really "bad law, bad intentions" as far as

the people of this country are concerned but to the owners

of property,‘it is "good law" and part of the arsenal of
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the ruling clan-to keep the people pacified and
exploited.

The said author continues to "defeatingly” quote

28 out of context despite the fact

Professor Seidman
that he has rightly stated thatj; "the task of the lawyer
concerned with legaislation is to prediet that specific
legislation will achieve its intended objectives." As
a matter of fact, the lawyeb in a bourgeois state is not
an ignorant person nor does he draft laws without
insight. He first and foremost belongs to the ruling
clan elite with interests to protect. Whenever he
drafts an Aet that has adverse e¢ffects on the masses,
one eannbb be heard to say that's "poor draftmanships.”
It is intentioned not inadvertent and its effects are
quite foreseeable. The effect in this case is the
protection of private property from inteference by the
"havenanots.” The c¢ruz of the matter is that the Act
plays a c¢lan role. Engels and Marx,zg have put the
situation thus:

"The history of all hitherto existing society

is a history of classstruggle. History is propelled

and the fate of men determined by the war of

classes..."”
As to the arguement that the Act is for publiec order,
we counter that, as the said order is maintained ar the
expense of human rights, It is inimical that since
independence the judiciary, legislature and the
executive have aetively'helped in preserving an

unfettered administration despite the people's erying

4 -
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need for equality freedom from eploitation and the

preservation of fundamental human rights. As Ainley C.J

held in Kioke v. A. 6.30 it is very special facts indeed
that would be required to lead a court to say that

such a law is reasonably required in the interests of our
society. It is not reasonably justifiable in a

democratic society.

CONCLUSION

When all is said and done, the truth emerges that
the law of vagraey in Kenya is not justified. What the
state puhiahe§ as a "Vagrant” is not really such. The
so-called vagbanta are victims of the socio-economic
system and its inherent clasgs edntradictiona. It is
evidently meant to punish those who havé been rendered
workerless and propertyless by the capitalist form of
private ownership of the means of production and the
appropriation of social production. This is clear if one
grasps the faet that the ruling classes can never at any
one time be found without means of subsistence nor fixed
abode. The unemployed and the landless Kenyan is sure to

be vagrant.

Moreover, despite the fact that the constitution
guarantees equality before the law, the vagrancy Act
does not apply to all people equally. It 1; disceriminatory

and arbitrary to lawer classes. It therefore does not



accord with the concept of the "rule of law" which
in this country is on the lips of the rulers vyet

nobody does anything about it. Reform is needed

in this respect.
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CHAPTER THREE

ON LAWYERS, THE LAW AND THE PEOPLEY

"I contend that instead of them (lawyers)

practising law to defend the weaker members

of our society from exploitation; instead of

conceiving of the law as a bulwark against the

rule of the jungle; many of us are using law to
enable the rich to get richer; and the corrupt

to become more powerful" Hon John Munro, Australian

Minister.

In this chapter, we intend to analyse mainly the
role of the lawyer in the spectrum of what we have
already expressed in the earlier part of this paper.

The role of lawyersin this perspective will be viewed a
against the background of the law and the people. We
have already established that during both the colonial
and the independence period, law and its consonant
institutions have been used as instruments of the
entrenchment of the country's dominant interests. That
the continuity in the role of the law in society from
the colonial days till now, have been hitherto a
continuity towards the dominance of the capitalist mode
of production. And that both the colonial laws and

the post-independence laws still reflect this dichotomy:
one; law as a tool in the hands of the ruling class and,

two ; law as an instrument of exploitation, coercion

and suppression.
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Within this forest of contending interests in
society, the role of the lawyer is a special one. By
lawyer, we mean every person who professes the law,
applies it, enforces it or drafts it. 1In all, all those

persons involved with the legal system directly.

We cannot understand nor explain the post-independence
role of the Kenyan Lawyer unless we go back into the
colonial period. It should be noted that Africans
started getting ‘into the legal profession as late as
1961. Before then, it was dominated by Europeans especially
of British extraction and some Asians. Eaeh of these
served the interests of their own communities.l The
African was not represented nor worth of it as far as
the system was concérned. The reason why there were no
African lawyers is that the British colonial government
could not allow it. The law suffered under the handiecap
of political suspicion. The British had learnt a lesson
in India where the political "agitators" (nationalists)
were mainly lawyers. This was government policy that no

Africans were to be allowed to study law. As Sir

Philip Mitchell, a colonial governor once said, ", ..every

"... every lawyer is a politician and every politician
is a lawyer - there is no professional pride."

One can see c¢learly that the British government did not
want the Africans to get independence more 80 education.
The latter would inform them of their rights. As long
as the majority of the people were ignorant, the better

for their exploitation. Lawyers were thus viewed as
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"educators" of the people as to what their political and
:eonomic interests were, and hence a role conceptualised
as being that of the guardians of the peoples' rights.

It is no wonder then that legal training for the Africans
was forbidden. This leaves us with the European and Asian
lawyers in the colony. As a general over-view, the lawyers
of this period were part and parcel of the privileged
class of colonizlists. . Thus their role is the colonial
situation was, that of being, because of its market
orientation, a hand-maiden of the capitalist enterprise.
The lawyer was allied. to the colonial state. As we

know, the colonial ideology was that of civilising and

as some writers?®

have stated in a bourgeois context, such
a situation and its attendant rationalisation assumed
the form of legal ideology. Colonial lawyers were st#ﬁch

articulators of such legal ideo%ogy.

Since the colonial state needed lawyers in both the
publie¢ and private sectors in order to implement its
policies, especially those of the establishment of "law
and order“}meditation between the traditional and
modern sectors of the Kenya economy, the role of the
lawyer tended to be similar to that of the state. The
lawyer was needed to bring a veneer of ,legitimacy to
these oppressive policies. It is a fact that in bringing
law and order among the benighted natives, the law
was harsh and diseriminatory to Africans. Moreover,
the lawyer helped to facilitate the operation of the
capitalist economy in the sense that they mobilised the

emerging superstrueturefof capitalism and tried to fit
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them into the Kenya circumstances. As it were, the
a8 the lawyers were the
/ c¢onfidants of the governors and "legitimators" of

cppression of the governed.

Thus bj the time of independence, the legal
profession in Kenya had come to be associated, in the
eyes of the peoples with the colonial state. It was
a part and parcel of the coerave machinery of government.
It was largely urban-based, expatriate and generally
far-removed from the general population of the country
and also insensitive to the peopl's political and economic
problems. The most the legal profession did then, was
the important role that it played in the social and
economic life of the expatriate commiainities. It was
dependent for its living on the capitalist economg it
has helped to establish.

At this juncture, the question we pose is
that role does the lawyer play, and has played since
the attainment of independence? This question needs to
be answered from a view of the totality af the
inherited political, and socio-economic system. In
the first place, Kenya chose the "ﬁolitics of continuity"
of the existing systems with only a blackanizing of the
ma jor section of the same. The government made a
ciear choice in favour of capitalist development. The

K.A.N.U. government in its manifeéto promised to create
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"a‘society in which those who work hard shall enjoy the
fruits of their 1abour."3 I did not state any elaborate
plans for sc¢ doing. All the same, it further stated;
"that development was a matter of personal will and
dedicated struggle and not something that can be had

for nothing."u The path that KANU government had chosen,
for development to occur, has relied heavily oneforeign
firms. Transnational companies now play an important
role in Kenya's economy.Some prominent Kenyans, especially
those allied to the ruling elite, have participated in
this concerted exploitation of the resources of the country
in the name of development. Beset as it was at
independehce by the problem of political and economic
control and legitimacy, the African-led government of
this country has pursued the policy of Africaniation

and the involvement of the state in promoting "African
capitalism" /capitalism has no race/. As in the colonial
period, the state has tried to mediate between the
foreign and domestic capital, and between the urban’

and rurai sectors. It has fashioned out a partnership
between Finance capital and national capital. The

former has become dominant over the latter. Sometimes,
the two conflict., The international Finance Capital

is serviced by the whitaesnamely Europeans, Americans

etc. and some members of the ruling bourgeoisie. They
have links with the intermnational bourgeoisie whose
interests are identical to their own. Below this outlay
of the international and national bourgoisie, are the

people thw workers, farmers. and peasants. They are
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all tied to the urban bourgeoisie in terms of exploitation,
leadership, supply of food,and dependence. In a breath,
a dominant, privileged class is matched against an

exploited and depressed class.

In such a complex of relationships based on
differing modes of lifes the role of the Kenyan L#&er
stands in abbefration. On one hand, the legal profession
has maintained the same continuity instructure as the
mode of production. On the other hand, the society cries
to the lawyer for protection against the dominant groups
the governors. But, the truth is that lawyers today are
the intermediaries of external capital and at the same
time are associated with the local economic interests that hawve
been called into being by the process of capital
accunulation by the bourgeoisie. The reason for this
is clear if we look at the class of the Kenya lawyer
today. He is a representative of the externalization
of the c¢lass structure. He is closely connected with
the socio-economic origins and functions of the emergent
national bourgecisie. This class offers a market for
his services. He has this organized himself in a way
that he has become a2 instrument for the protection
of his economic status and interests but also those of
his clients (buyers of his legal services). Hence what
we see in Kenya today is tﬁe attempt of the lawyers to put
external legal traditions to service in pursuing
domestic interests and has modified indigenous traditions of
customary law to suit thelrequirements of external

exploitation. . This may be consciously or unconsiously.



The lawyer has thus used his legal skills as a
Anstrument of legitimising the domination of thosé
controlling the state superstructure over those the
state controls the people. They have acted as conducts
in the articulation of that superstructure. The lawyers
have through alliance and co-operation helped the ruling

.class to hierarchicize and bureaucratise all gbvernment

+ institutions of which the people know nothing about
especially the rules of procedure and function. Hence in
some cases rules are made to protect the peoples liberties.S
but the people are ignorant about them. They are then utilised
and limited against the masses. The lawyers have relegated
ﬁhemselves from their professional responsibilities as
guardians of individual rights and equality before the

law. In the cases where they try to stand up to be counted
the pressgre is too much6 and cries of his bourgeois
br‘other/ he is a dectractor and a subordinahor of the

system.

Whatever one may conceive as the role of the lawyer
in Kenya today, it is most evident that such a lawyer must
operate within the society and for the good of the society.
The lawyer is to have regard to the operation of law in
society, what end it serves and whither iéfintending,

He must strive to help build a new legal culture based on
the national aspirations of the people. The lawyer should
not continue to be seen as a member of a transmitted

legal culture that is associated with external economic
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dominabtion and political patronage. More so, he should

be a exponent of the interests of the masses and not
minority groups. In this respect, the legal profession
must strive to erase the marks of the imposed legal culture,
not only in terms of the '"received law" but also in terms
of the proliferation of absolete institutions. For instande
Kenyan lawyers still wear wigs and gowns in courts primarily
becuase these symbols increase their status in the eyes of
the illierate masses. These and more are symbols of an
alien legal culture. The point we are trying to underscore
is that the mere fact itself that institutions that are
imported are still in operation today does not only mean
dependence but that these institutions play the crucial

role of reproducing political and economic arrangements that

keep the country open to external exploitation.

In order to evolve a Kenyan legal culture therefore,
the legal profession must bridge the gap between them and
the people. The relationship that exists today of the
people as a ready market" for advocates' (lawyers') services
should be re-examined and some amends made. These amends,
we propose must take the form of first and foremost, the
lawyer being a "man of the people". in the semse that he
informs the people of the law, how it affects the people and
as to what remedies'are available if the rights of the
people are 1nte?%g with., The feeling among most lawyers
that the task of edncatiﬁg the people of their rights under
the law lies on the government shoulders though well-
founded needs re-examination. It is true that if the
government "belongs" to the peoples it should operate for

their total good. The fact fhat in cases like this it doesn't
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can only be explained through analysing what the nature of a
state is.

In Kenya, the state is seen as a power standing over
society, although as it were, the state needs to arise out of
the society over which it operates. The state is contrary
seen as placing itself above the society and increasingly
alienating itself from the people. The reason as we see
it is that the state is the domain of the dominant classes
in society. The state is there to referee the
anatagonisms between the governors and the governed arising
out of conflicting economic interests. It is a fact the
governors are also the economically dominant group. Hence
it amnipulates the state so that law and order is maintained
'mystically' for the good of all but in particular for
the good of their dominant economic position. Hence,
analytically, and from experience, the ignorance of the
people as far as thevlaw is concerned serves a useful
purpose. A literate: society having the knowledge of all
their legal rights, are a threat to the ruléS. One can
imagine the situation where the hunted comes to know more
about the hunters, especially the hunting methods, the
trails they follow and the traps they set for them.

In such a situation, every hunter muost dread the thought

of what would happen if the hunted were ever to unite

The same would be true if all the exploited were ever to
unite. In such a situation therefore, it is not in the
interest of the state to make sure that every citizen knows
the law nor that every gitizen is educated. Mass education
as it were is not in the interests of the present Kenyan

situation. The said can only be feasible if the whole
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capitalist system is thrown overboard.

LAW AND THE PEQPLE: IGNORAMCE CF THE LAW IS NC DEFENCE

The area of the law where ignorance is highly
~1llustrated is in the area of criminal law. In this

area, the people are presumed to know the law. If not, . -
ignorance is no defence to a criminal charge.7 It has
already been noted in this paper that whatever else indepe-

8 With this

ndent Kenya got was the power over legislation.
power, the legislature could pass laws as forces to be molded
“and manipulated to alter human behaviour and achieve
development. The substantive rules of law are in this
r%tmtgta;;gc?ul?ifrgt%;:& : %ﬁfzgs‘ f:t?::af:f 1?;1:2:?{0? 1‘3 seen
a;?obvious tool of social engineering aimed at meeting
Kenyan's pressing problems of nationhood and at the same
time, to reach development goals. 3o pressing are these
problems and so contracted the times span for development,

that direct and manageable solutions must be found.

Ir 1t‘is agreed then, that legislation plays such
a key role towards the execution of a country's development
goals, it is of necessitymmeans that laws must be
communicated to the people effectively-dnd fairly
accurately so as to ensure that'they,are understdod. For
clearly a'citizen who does not know of the passing or
existence of a particular law can only comply with it
by accident. In a situation where the is dire need
for directed change, accidental compliance with laws
through which development programmes are to be implemented

is uhaceeptable. Yet, the truth is that the majority of



the people in this country know very little about the

laws that govern them.9

What then is the solution to this phenomenon? To
answer this question, one must look at the existing
machinery for making the people to know'their® laws.
Secondly, one must look at the underlying presumptions
as far as these are concerned. Thirdly, proposals should
be made as to what methodology is to be used to solve the

problem.

Basically, the officials of communicating the law
isn Kenya seems to be based on two rules. First is that

related to the rule that; "IGNORANTIA IURIS NON EXCUSAT"

and the second is that of public notice. This latter

rule is the presumption that everyone knows the law. The

first rule is to be found in the Penal Cod.lo

"Ignorance of the law does not afford any excuse

for any act or omission which would otherwise

consitute an offence unless knowledge of the law

by the offender is expressly declared to be an

element of the offence."
The rationale of the above rule is to be found in the
common law, according to which law is seen as representing
the norms of the society in question and the notion that if
law is to command the respect of the people, it must
reflect the ethas of the said’people. The other

guck-

underlying presumption is that every person in h a
society will know the npems of his people and it is the

norms of his society that in turn consitutte the law. For

instance, it is assumed that the criminal law of Kenya is



representative and on objective expression of the people's
established judgements and values, Under such circumstances
to plead ignorance as a defence would be tantamount to

admitting that one does not know his people's law."

The following are case-law illustrations of the

circumstances under which ignorance of the law has been

pleaded. In R.v George KivungiLua the accused was

charged of the offence of setting fire to vegetation
contrary to S.3(1) of the Fire Act, cap. 327. The said
vegetation was a government forest reserve. In khis defence,
he admitted setting: fire

Zto his own maize stalks in his shamba and that the fire
had spread accidentally to the forest reserve. He also
stated that he did not know whether one was expected by law
to inform his neighbours when setting fire to any
vegetation as provided under the Act. Moreover, he argued,
he had no intention of burning the forest reserve. HThe
accused even asked the chief to pardon him for the accident

Netertheless, he was fined 100/= or 21 days imprisonment
in default.

The above is a clear case whereby the accused was
governed by the Fire Act and yet he had never heard of its
provisions nor its existence. Yet he was penalised for it.
The case also illustrates that not only ignorance of the
law is no defence but also that the court is not wiliing
to understand the circumstances under which the ignorance
is pleaded. For inatance,Athe accused was quite elderly,

illiterate and attached to the soil as a peasant.
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11b
In yet another case, ZABITISI KAWUKA v. ABDUL KARIM,

an old man applied for leave to appeal after two year had
elapsed since the case was decided. He honestly believed
that one could apply any time and so long as he had
acquired enough money for the litigation. The grounds that

the o0ld man relied on were that

(i) he was ignorant of the procedures of the law,

(ii) old age and

(iii) 1lack of means to pay for legal 88?#&8, in other
words, he was poor. The sitting judge dismissed
tie application holding that ignorance of the law,
old age and lack of means were not good grounds

for allowing an appeal out of time.

The above case is illustrative of three major
handicaps. Ignorance of the Law, poveffy, old age and
illiteracy. Now, if it is assumed that the majority
of Kenyans are poor and illiterate, it will be seen
how magnified the problem aé experienced by the old man
in the above case is. It should be noted here that
ignorance goes with illiteracy and poverty and as already
stated, since independence the war has been against
ignorance, disease and poverty. It is these major
problems that this chapter attempts to illustrate by the
examination of theArule. Ignorance of the law is no

defence.
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But what can be said of the pleading of ignorance

of the law in the wider context of the Kenyan people.

In Kenya, such pleading is understandable. And such
a presumption can be easily rebutted. Most of our laws
are imported and not only that no attempts are made to
educate the masses as to what laws apply to them exoept/in
a negligible way. More so when the notion that law is nothing
but an expression of people's moves is inapplicable where
law is imported., The law was impossed in disregard to Kenyan
mores, this making the rule obselete in the circumstances.
The public have been taught the rule in the court rooms
where they plead ignorance but are nevertheless convicted.
This shows that despite the wrong assumption that the rule
exists , it would not have been the intention of a people's
legislature to so legislate. Otherwise a legislature that
is committed to social, legal and economic changes cannot
afford to convey its message through the court rooms when
the culprits have never heard of the law by which he is
being punished. Moreover, the fact that cases are
reported in the press can hardly be said to qualify as
a feasible means of communicating the law to the people.
especially in Kenya where the percentage of illiteracy

bz This means is also

is a matter of national concern.
‘disqualified on the ground that the newspapers and
the laws are written 1nAEnglish, a language different from

that used by the peasants and workers of Kenya.

Sincg the rule that ignorance of the law is no

defence imports a duty to know the law, the question is
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whether that duty to know the law should not be

qualified, because wherever there is a duty, there is a
corresponding right. If a legal system requires that every
person should know the law on pain of punishment, the people
should have a right to be reasmnably and accurately

informed of such laws as owe in application. As has already
been noted in this paper, the peoplé's right are not
sufficiently met because the law he is supposed to obey is
not only foreign to his culture but also is written and

published in equally foreign 1anguage.l3

Besides the conventional methods of communicating
law to the people, other methods are proposed. It must be
noted right from the onset that in order to show thét

efficacy of such methods, the degree of literacy of the
society is a key factor in detzrmining what devices to
apply in order to reach thefzzqéndly, it must be noted
that the issue whether or not ﬁo comnmunicate the law to
the people is basiecally a political decision rather than
a legal one. This is so where thigovernment takes upon
itself the sole position of guardian of societv and leaves
no room for any other claim by groups of péople to do the
same. Any person trying to talk on behalf of the masses
may well be branded a "dissident." Thirdly, and
‘consequently, the quagity and quality of what laws are

to be communicated and to whom, may often depmnds on the
government's decisibn as to what change the strategy is
to be hatched for. Lastly, the fact thofit is implied
that the state has/ggiigation to inform people of the

laws promulgated, it is preposed that the private lawyer
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has an equally bigger obligation to the people in terms

of communicating the law to them. This duty arises from
the presumpticﬁ that the lawyers are members of the
society. That the lawyer has been educated through

public institutions and public funds hence the society has
a corresponding expectation to be served by the lawyer.
The obligation also arises out of the fact that lawyers
are very few in numbers as compared to the total population,
in addition to the fac that they possess special skills

in a myriad of illiterate persons in the country. Their
weak of knowledge must be ineclined to public service not
mainly private gain, the latter for which they have been

called "sharks,"

The following discourse is therefore on what
methods may be used to make sure people know what laws
govern them. The method perceived and assumed to efficate
the rule of ignorance of law is no defence is that it is
presumed that the people themselves make the laws. Thés
is based on the concept of demoecracy and hence representation
in the Legislature (National Assembly). Once the people
elect their members of parliament, they are assumed to
be represented in whatever capacity in that August house.
But experience has shown that if anything members of
parliament are themselves ignorant of the laws. How then
can a blindman lead another blindmen? Moreover, it seems
what is important in choosing an M.P. is not his wisdom

but how much money he has to distribute around. Through
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discussions with villagers, it has been found that they
even do not knéw that the parliament passes law. They

see an M.P. as just another arm of the government who
"speaks" on their behélf even without having consulted

his contituents as to what to ask or speak about! Where
M.P.'s draft private members' bills which appear pro-masses,
they are branded "dissidents" and "threats to national
stability."” Some people even go ahead to gall their bills

14 Thus one can

representations of "foreign ideologies."”
see that despite the prevalent myth of mass-participation
in legislating by the people's representatives, the ftruth
is the laws they enact are English carbon copies
transplanied and adapted by the parliament as laws for

Kenya.15

The enactment of the law of succession Act,
1972 and the hullabaloo that followed its coming into
effect among the Muslims is a clear indication that the
masses do not participate in legislation. Not every

one should give his idea of what labbur i§ B0 be passed
but that the laws 30 enacted must reflect the pepple's
mores and customs. If the laws emanate from the society,
that it can elaim autochtomy, then in such a case, the

rule against ignorance of the law would held more legal

efficacy.

It is proposed therefore that Whenever a new
law is to be passed some sort of publie cpinion or
referendum be sought. It is this public opinion which
is the best guarantee of the people's rights. This is
because a country's public opinion is basically shaped

by its history and the political and economic arrangements
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obtaining in that country. As learned Hand has said,
"Liberty lies in the hearts of men and women, when it
dies there, no constitution, no law, no court can save it;

no Zone can even do much tohelp 1t."16

Simply put, the laws that the country continues to
adopt can have nc more force than the written words in a
statute~-book. As far as the people are concerned, they
do not exist until something happens and one is put
behind the dock to answer accusations. It is terrifying
to note that even University students do not have an idea
as to what laws apply in this country except for the
censtitution and the vagrancy Aet. The latter for which
many have come to know about it the hard way through
police hands. At least basic knowledge of the most important

statutes is necessary.

The other method that may be used to communicate
the law to the people is through the Radio, Mass Media eg.
Newspapers, Magazhnes and journals. Among these, the
radio, seems to be the most effective in that it reaches
all parts of Kenya and can be heard by all owners of radios.
But even then due to the prices of the radios, the
common man still sees a radio as an item of luxury, As
for the newspapers, their circulation and readership is

limitedl?

to the literate and the urban - based elite who
also owh radios as well. Magazines are not widespread,
Mecst of them are fashion magazinesla and are mostly fun
magazines aimed at the middle class communities based

in town. As for journals, the only two law journals

in Kenya were the East African law journal which was
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normally published and supported by the three

Univemrsities in East Africa, namely Dar-es-Salaam,

Nairobi and Makerere. The other is the Nairobi Law
Journal published under the auspices of the Faculty of

Law and the Kenya Law Students Bociety. It is regrettable
that both journals are monibund not to mention that they

were mainly read in University Libraries and corridors.

Underlying all these methods of communicating

the law to the people is the nagging prohlem of illiteracy
among the rural populace. To an illiterate society, the

law ecan only be communicated verbally znd in the language
that the people understand. /A¥kdgned against such method

is the cosﬁ and the manpower. But a2s concerns the man-
power, the government can utilise the existing administrative'
machinery to reach the people through public barazas, zalies
and during harambee meetings. More so, the legal education
of the fundamental laws can be inaugurated in primary and
seeondary school curriculums. The only fear as far as uBing
the public administration is that the people can

interpret the law to suit their own purposes. This is

characterised in the case of KASELLA BANTU and others v.R,>>
where a member of parliament had itn a baraza explained and
suggested ways of eradicating stock theft. Oné‘of his
suggesticns was that once caught the thieves should be
punished. Whereupon some villages late caught some
3toak«thieves and punished them by killing. During the

trial and subsequent conviction, cne of the accused
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"In this area of the country(rural) we do not
follow the law in the books. We just do what we are
told. Whatever the leaders say we take to be the
law."20
Though this unfortunate case was decided in Tanzania
this situation is right among our midst one may imagine
what a selfish leader would do if given the duty to
interpret as to what law is to be communicated to the
peole. Cases have been known where Kenyan leaders of
no small refute have given illegal orders to shoot
inspected thiefs in disregard of the eriminal law

applicable.21

Another limited method of communicating the law is
to have the laws enaetéd distributed to the people free of v
charge. As it is, Acts of parliament are sold at very
high prices despite the fact that some are important

22 Besides such

to the everyday life of the people.
free distribution, they should be in the National

languages or ethnic-languages if they are to reach

the people. It is submitted that this method is quite
expensive and time consuming - a submission for which

one may ccunter that freedom comes through the knowledge of
one's rights. Accountability of the governors to the
go&erned can only be meaningful if the people know what

tﬁé rulers "social contract"23 with them contains. The

leaders can thus aceept under such pressure that each person

‘/possesses an inviolability founded on justice that even

/ the so-called welfare of the society as a whole cannot




override. It is on this aspect that in Africa today.
Individual rights are stampled on the excuse of national
security, stability, peace, unity and the welfare of the
people. This is the dilemma of uhuru. The dilemma is

that uhuru (freedom) has come without freedoms. The said

dilemma does not just exist on the level of values in the
quagmire sorrounding normative prescription, but that the
new nations of Africa have generally failed in a moral
sense th meet the challenge of human rights and the

dignity of man held to be especially dear to the Africans
after the experience of colonialism.zu To continue to keep
them in ignorance of the state of affairs of how their

countries afe being run is to say the least 4ﬁying them

the right to knowledge.

CONCLUSION

The methods proposed are not exhaustible nor are
they conclusive of other dvenues of communicating the
law to those who should know it in order to act accordingly.
But it must be said that these methods can help towards
maintaining the "rule of law" and the tempvof development.
The duty to so communicate the law lies primarily on
the state but correpondingly, the lawyers have an
obligation towards this end. In the whole, the lawyers
should not see themselves as legal technicians, a legalistic

role that lawyers have confined themselves strictly to
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legal issues, a role that masKes the masses just a

market for the lawyers' services, The lawyer should

have a professional urge towards instrumental, social
engineering or the use of his invenstive skills to get
things done, not just in the adversary system of
administration of Jjustice but also in any kind of field
that the society requires his services. This is =o in
policy making and drafting of development plans. The
lawyer should perhKe of his share in running the

country and the preservation and equitable distribution

of its resources among the people; The lawyer to
accomplish such tasks, will need not only his legal
education but of equal importance and propriety, he must
develop his legal skills for these will determine how he is
deployed and used, for whom he works and what he is asked
to do. The lawyer should not view development from the
standpoint of an elitist top-to-bottom, professionally
guided transformation of society in accordance with
prevailing paradigmes of development which seeks to
produce human resources for the challenge but should

view the modernization of the legal structures as well

the socio-economic ones, from the standpoint of the people
the rural masses, farmers, beasnts and squatters living in
a changing and most times an increasingly class-structured,
ruthlessly expioitive and competitive socio-economic

mglieu.

The lawyer should see the problems of the masses
as being a problem of priorities and resource allocation

whether in food, health, education, literacy etec, it is
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not scaraity of resources that haunts Kenya today

and the prevailing proverty ridden rural communities

but simply their distribution. There is no property

of having prestigious international conference centres
when people like the Turkanas, the Dorobos ete. in the
semi-~desert areas of the country do not have the basiecs.
Food, shelter and c¢lothing. In short, proWerty, disease
and ignorance are still major evils in‘Kenya despite the
19 years of independence. The lawyer must be a concerned

party in all this.



" 65 -

CHAPTER FOUR

CONCLUSIONS AND RECOMMENDATIONS

The issue for determination in this final chapter
is whether the task of analysing and showing that law is
an instrument in a socio-economic setting has been
accomplished., It was stated right from the beginning that
this paper has used a historical and materialistic
approach in trying to determine the aforesaid task. The
author has perceived of law as an instrument which can be
used to influence in any given direction,the Kenyan

socio~-economic circumstances.

It has been pointed out that law as an institution
was used during the colonial period for various purposes
It was primarily used to annex Kenya as a colony. And that
law was second in importance to arms in the establishment
of the colonial rule. It was also the tool used to
establish the capitalist mode of production. The legal s
system of the colonial era facilitated the exploitation
of Kenya's natural resources and labour. The latter
expioitation of labour, it has been shown was possible
by the use of coercive means. These means included laws
forcing the Africans to offer themselves for work in
the settler farms and industries. Hence it can be stated
here that African cheap labour was a cornerstone in the
building of the colonial economy and its attendant process

of primitive capital accumulation. The Master and Servants

Ordinanoesl were cited as relies in this scenarie. Attempts
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to put land in the market like any other commodity

by use of foreign laws of tenure has also been

underscored. Especially, the resultant creation of

a landed and landless African classes. The aspect resulted

in what is commonly called urban drift.

The The sum total of the outcome of the colonial economic
policies has been that at the time of independence, Kenya
was characterised by multiple dependencies of foreign
capital and the inequities of colonialism., The features of
today's foreign domination are the hallmarks of yesterdays
subjugation. A phonomenon that the legal superstructure
nursed and bred. The economic structure is today neo-
colonial and still umbifically attached to former
metropolitican countries. The only significant change
after independence has so far been the change of actors.
More so in the political arena. This factor has been

shown by the dialectical relationship bhat is perceived

between the economic structure and the legal superstructure.

It has been the thesis of this paper that the state
has played a great role in keeping at check the
contradictions that have arisen because of the class struggle.
of the Kenyan society. The law has been the instrument
by which this c¢lass struggle has been kept in cheeck. The
economically dominant class has through the use of the
law triumphed over the propertyless classes. The vagrancy
~Act and its application has been examined within gpthi$
context. It was contended that the Act is a class statuse
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and is unconsciously aimed at protecting purse pnvai

property. Its enforcement is unconstitutioral.

The law relating to the rule:

2

IGNORANTIA IURIS NON EXCUSAT™ has been analysed as an

illustration of the operation of a rule of law in a
social-economic setting. This setting is the class
character of the Kenyan society. It is shown that the
rule affects mostly the lawer classes (poor) in Kenya.
This has been underscored by the fact that more than

60% of all Kenyans are in one way or another illiterate.
Illiteracy is disadvantageous to the development of a
nation since it limits the number of active actors in
this area. Hence it has bheen proposed in this paper that
there should be mass education. It must be compulsory
so that as many people are literate. 1In legal terms
this means that the people will participate fully in
legidation by electing representatives whom they are
sure will represent their interests. It also means

that it would be hard for the government to introduce
retrogressive socio-economic policies which the people

do not ascribe to. Laws are also in this category.

The other aspect of this paper is the role of
lawyers in the Kenyan socio-economic setting both during
the colonial and post-independence period. The paper
has accused lawyers of being the hand-maidens of capital.
They have played the rcle of facilitating'the continuation
of an economic system that is heavily wetghted against

the masses. Moreover, in this respect, lawyers as members
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of the privileged classes, have joined hands with the

owners of property to protect the said property. In

simple terms, the lawyer , offers his services to those

most ablekto pay. This is not to say that lawyers have
always played the devil's Advocate. There exists a free
legal aid scheme and other legal services for the poor.

There are too radio and mass media forums where some lawyers
have tried to educate the masses as to their rights. These
the paper wholeheartedly comments. What the paper is

saying is that lawyers could do more and this it is submitted

cannot be done within the existing economic system.

The paper has also further observed that lawyers in
the Judieiai precess have adhered to the legal rules as

they are in the statute books. The law is the very estceric

business of lawyers, which is neither accesszible nor easy
3

to be understood by the people if found. In such a
situation, the law then becomes resistant to change being
so encapsulated in the forensic process. Judges and
Magistrates jealously guard the strict legal rules, the
tireless workers that they are in the legal process. The
law has no greater sensibility to the winds, let alone
breezes of change than have the judges and other
professionals who administer it. It is hence no eriticism
of the legal profession to comment that faced with choice
between certainty and flexibility of the law, most of
them would choose certainty, upholding the established
rule even if it be established, as in the examination

of the vagrancy Act, that a law operates harshly or

even unjustly over the people.
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It is submitted that law is not a mystery. It only
uses long words., But in applying the law it is not
proposed that one should not learn its technical structure
This is important in understanding its development. But
technical law by itself is useless, at best an arid game
played by keen minds in court rooms and academic ivory
towers:. To understand the significance of the law, one
must look at its historical and social setting, one must
question what are the value and policy judgements
enshrined within the propositions of law, and one must
ask what is done in other progressive countries about

the problems of the law as revealed.u

In the above regard, legal education and training
must be changed dramatically. The present method of
training lawyers cannct permit them to introduce great
changes being only appliers of legal rules instead of
applying the law according to the social situation. As
it were if the judiciaky is to set the pace, it would
be slow. The heritage of the common law does not
permit law to lead but only follow. Moreover, the
common laws being the re¥ered heritage of the British
people and not Kenyvans despite what is called its
equitable gloss, did not develop by its own process to
meet all the challenges of change im society. Hence the

remedy is legiflasation to change society.5

It is proposed that the Kenyan lawyer should
see himself not Just as a utilitarian in search of the

greatest happiness of the greatest number. Nor an
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analytie jurist promarily concerned with concepts, or as
only a social engineer pre-occupied with how law affects
man's social interests or as a functionalist anxious

to ascertain the functioning of legal rules. He should
not perceive himself as just a realist sold on the idea
that psychology is of the essence in the judicial process
or a perecles engaged as a policy maker wisely dispensing
laws nor a plumber skilled only as a technoecrat whose
main interest is the "lawyers;é”JA Kenyan lawyer of today
and £omorrow would require to be more than that. He must
be "educated” to appreciate the value of a liberal
training whieh inculcates a spirit of enquiring and
analysis; and a sense of obligation to his country. This
is because law in Kenya is faced with the challenge of
the prewiding socio-economic structure that needs complete
overhaul. He therefore needs to be at once a socio
engineer and analyst, a perciles and a plumber; capable
of understanding the country's history, its inherited
socio~-economic and political systems and hence be in a
pesition to throw overboard the delevict and thereto

make a dynamic contribution to the maintenance of a proper
balance between the need for stability and the need for
revolutionary change; between the claims of the state and
the individual. And above 211, the extinction of a class

society.

The EKanyan Lawyer should make sure that law is
engaged in a continuousidialogue both as to the choice of

means and the ends in view. If the Kenyan lawyer can
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fulfil the rcle of stimulating economic growth and
development and social well-being; elevate the moral

fabric of the Kenyan people and foster a spirit of

unity among the diverse peoples of Kenya and create a
"eommon law" for the country. A commeon law where no man

is oppressed. Where there is equality before the law.

The lawyer and the legal profession would have made a great
contribution to the emancipation of this country from the
ravages of neo-colonialism foreign domination and chronic

problems of disease, poverty and ignorance.

In order to achieve this desired goal, a process of
law reform is necessary. A 3tep towards this direction
has already been taken by establisjmedlrof the law
Reform Gommission, given the task of reforming obsolete
laws in Kenya. As we go to press, the commission has not
been appointed nor its task started. Whét it will do
remains to be seen., But one thing i= clear. Any law
reform in this country will deéﬁd on the members appointed
to this commission and to what ends the reform is tending.
But within the soccilo-ecconomic setting the best that can
be expected is a moderate plece-meal reform in order
to fit in the existing order, Tt is submitted that such
piece-meal reform is not enough. What is needed is a
complete over-haul of all Kenya's laws including the
constitution. The control of the means of producticn
distribution, exchange and consumption must be put in

the hands of Kenyans. How this can be done is the
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challenge that law - refor%g-must face. This paper

is clear on one point: that the past and present

system of law reform which just seeks to "Anglicise"
law while on the other hand extinguishing customary law

must go.

Lastly, it is recommended in view c¢f all the
foregoing discourse that a purely Kenyan legal system
is a priority. Mass participabion in law-making is a
must. The socio-economic structures must be changed to
conform to a truly people's nation. In short: the masses
of Kenya must 'eontrol their own destiny by being their
own masters. The means of production should be controlled
by the workers and peasants and not left to domination
by internaticnal finance capital in concert with the
national bourgeoisie. Law should play the instrumental

role in this inescapable gozl.
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