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LI BODUCTION,
nmuﬁcnuuu. the central purpese of this research is

to ascertain whether chattel mertgages have had any impact en the
develepnent of the hire purchase law The fapact may take varieus forme,
They may have the effect of retarding the developmental growth of t:e
use of hire purchase agreesents.in illustrative case in peint is

the Tansanian experiences with her Hire Purchase Act.In that Country,
the resert te the use of chattel mertgages by the sellers including
the finence Cempanies not only evaded cempliance with the fet (1),
Shey alse retarded the develepment eof the wse of hire purchase
agreenents,farthersere, the use of chattel mertgages did te seme
extent, defeat the pelicy and the spirit of the Act, that ig,that of
protecting consumers.A centinued and successful use of chaitel
mortgages may be an indiceter that the Act is fast fallins inte disuse,

It ie net impessible for one te tell the facters that iafluence
the sellers te resert te such practices.in understanding eof the
factors that led te the enactment of the Tamzanian Hire Purchase Act,
1966 and the appreciaties of the effects it had em the business are
all essential,

In a natshell, therefere, the main ebjective eof the research
is to find out whothhr the Tansanian experiences with here Hire ’
purchase nt,,,hum eperative ia Hevember, 1966, have been repguated
here in Kenya.The research will therefere take follewing form o

ecssesssssslosssssssssssass



Q...’.....z...........

In chapter ene, the writer will seek te explain the reaseas

for state imterventiem in cemmercial transactiems with special
reference te hire purchase busimess.In this regards, the activities
of the sellers and the umsatisfactery remedial rele of the Courts
feo give relief to defaulting hirﬁ? will be discussed as being

the main reasens fer state interventiem.

In chapter twe, an analysis will be made te find eut whether
the Tanzanian experiences have been repeated im Keanya.,That is
whether the sellers have shifted tewards usimg chattel mertgages te
evade cempliance with the Hire PRrchase ACL &5 Well a5 suspending
business below the financial ceiling.Iam it, it is indicated why the
sellers prefer hire purchase te chattel mertgage agreemeants.In essence,
this will centre em cemparing the advantages and disadvantages ef the
hire purchase and chattel mertgage agreements.

In chapter three , the declining use of the hire purchase
Registry is examined and cemsidered.In particular, the reasens fer
such decline as inflatien and the credit squeeze are fully discussed,

In chapter feur, the impertance of beth the Hire pnrekanc and
chattels mertgage Registeries is censidered.Special reference
is made te the purpeses of registratiean under the twe Acts and inte
what use the twe Registeries are put by the Public.Theredfiber,
cenclusiens are given,

Since , this is a very wide field, it is mecessary at the outset
- te delimit the scope of this study.The study is esseantially aimed at

ascertaining whether the sellers have reserted to the use of chattel

..‘..‘.3..0....0...’

@



........3......‘0..

mertgages as a means of evading the previsiens eof the Hire
purchase ACt oFer it is met easy te tell all the effectd of chattel
mertgages on the develepment of hire purchase law that deserve

examination as part ef the research.

CHAPTER ONE,
THE BASIS OF STATE INTERVENTION
IN COMMERCIAL TRANSACTIONS WITH SPECIAL

REFERENCE TO HIRE PURCHASE,

The enactment of the Kemya Hire purchase Act, 1968 was net
enly welceme but alse a mecessary evil.A mecessarily evil in the
sense that it effends the onee time~ henoured cemmen law dectrine
of Freedem of cemtract (2)
Led
However, for a better understanding ef the facters thaﬁ$to
the enactment of the Kenyan statute, it is essemtial that an examinatie:
of the English Commen Law ¢f hire purchase be made,The reasen is that .

the English cemmen law of Hire purchase applied te Kenya until 1968.3

Having accepted that state interventiem is necessary for the
protection of consumers, it becemes essential te cemsider the facters
that necessitated this interveatien.The mest impertant facter is
the abuse of econemic power by the sell@rs.This abuse is illustrated
by the case ef cramer V.Gilc-.“ln that case Giles teek apiane on
hire purchase terms from & sSellel,g ugual the preperty in the pianse
was te remain with the seller and if there was a default in the
punctial payment ef the iastalments, the seller was emtitled to
repesasess the geeds .Giles paid all the iintalloat- puncéually

except the last twe. Despite tha fact ihal Giles was able and effered

......‘C.‘O“0.0..'.....
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te pay the balance of the remaining ameunt, the seller refused this
effer and repessessed the piane.It was held that the repessessien
was lawful,.

Censequently, Giles net emly last the piame but alse the instalments
that had been paid te the seller.And surprisingly eneugh, the Coeurt did ne
grant any' relief at all te the hirer.The Court thus affirmed the
sanctity of their centractual ebligatiems.In se deing, the ewner snatched
back the geeds witheut giving credit fer the sums alreadziz:gﬂinvariably
ended up with a geed prefit,

Ner was that all.The eowners went further and abselved themselves
frem any liakility fer defects in the geeds by the use of widely drawm
exemptien clauses.These clauses had the effect oflde)ri.ving the
censumers of any remedy.It felleows therefere that seme hirers ended up
in getting sheddy geeds and were witheout remedy.

Furthermere, in seme cases traders ensnared hirers inte signing
agreements fer geeds they ceuld net afferd and might net even want,Of
ceurse, such hirers were found by these aggeements en the autherity ef

L'Estrange V.Grauaob.s

The reasen is that ja signatery te a centractual
document is beound by its terms whether that partsiixare or unaware of its
terms,

This pesitien has been vividly descriked by eme learned auther
thus:

" A boem in hire~ purchase led te the mushreeming of a large number
of umscrupuleus dealers,, At a time wh;:Egncver-nevor“ was
net yet respectable, mest agreements were entered inte by peerer and less
well-edudated peeple.Door-to-deer salesmen many ef them paid by
commissien inveigled Custemers eften the wife, whilst the husband was at
work inte agreeing teo take geeds witheut exylaining hew much the instalme

tetalled, and hew much the tetal

00000000500000000000
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exceeded the caSh price ef the geeds.The unsuspecting custemers
signed agreements, cepies eof which were net supplied, which excluded

all cenditiens and warranties and gave ewner the right te enter premises,
by ferce if necessary, te recever pessessien of the geoeds en default

by the hirer.Even reputable cempanies used agreements with terms ef this
CYPCecccsccccssssncsscssessssscsssccssaloreaver, this right te recever the
goeds was semetimes enferced by certyin "Snatcheback firms immediately

on the slightest delay in payment, even theugh mest ef the price had been
circumstanees such as siskness er unempleoymentececsccccoccsccsssscses™d

The akeve narratien and the cemmercial malpractices therein
prempted the English legistrature te enack the Nire purchase Act
1938,essentially aimed at pretectinmg the hirers.

The disturbing qnfgion te be asked is’why did the Ceurts fail te
grant relief te the hirers? .It camndl be said that the Ceurts were
unable te pretect the censumers, fer there are several cases which shew
that they are capable of afferding pretectien.In this respect, it is
interesting te nete that the Ceurts have leng pretecped defaulting
mergagers frem foreclesure when they defaulted in their payments.Even
tenants have grgnted relief frem immediate ferfeiture if they defaulted
in rent payments.

This dees net mean that judicial pretection was limited enly te
tenants of heuse or te mertgagers in the case of mertgaged land,It
extended to other fields of law, particularly cempany law.Fer instance,
the Courts have adapted the law of fiduciiry relatienships

......006...........
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$o the liabilities of premeters and dirschérs 7

« In ao dedng
they have giverz sneasure of pretectiom te the sharshelders over
and abeve thatl previced by statute,

Hereover, even in hire purchase cases and under certain
circumstances the Ceurts were able te grant relief te hirers.This
is particularly the case ia reaspect of a pensl minisus paywent
clause in & hire purchsse arreemeni.in Ceeden _Eﬁgl.anring Ceeltd V,

sturm.g

one of the clesuses previded Lhat 47 the hirer tersiznsted
the agreement ier nen-payeeni ef say instalment, then he esuld be
liable te ray tie shele of the bzlamee ef the hire purchase price,
The Court refused to give logal effoct %o the clauass ez tas grounds
that mot enly vaa it a penmally but also s dﬂici te faree him %o
carry out thed ceniracteln other words, the clause had the sfTaeet
of wnduly discouragiag the hirer fres terminatiag the agresmeant,

The inference te be drasan fraaz this case is that Couris have
power o graai vrelliefl in certaln sases.¥evartheless, ud rslfsf has
boen grasted te a defaultinmg nirer, say by allewing kim te recever
part of the pertien ef the instalments he had pald or deinz allowed by
Court sxtra time to pay , inetead of allewings the owmer to repoTsess
the goeds even where substentislly z2)11 the iratalmenta have been
paid .

This unsatisfectory remedial rele of the con®™# ia failins
%o pretect the comsumers raicos eme intrssting omsatien.That is®
. why wera they wasble te grant relinf whem they have shewm thoir
ability elsevhare teo de ne.? Their inability - ®ay be explained on

a number of gresunds.The mest impertant beiang the assumptien that
pertien to o contract have am egual bargaiming and ecememic pover .
Censequently, ihe agreement eof the ’arun as expressed ism the
ceatract should met be imveriered viti.TUia view was expressed thusi

-oc‘o.coo?oo.n..aoco
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"equity mends no man's bargain™ 9 This attitude eof the Courts
towards the samnctity ef the centractual terms, everleeked impertant
facters,They disregardiid the imeguality of bargaining pewer eof the
parties te the centract anmd that in mest cases the “ensumers were
tetally wnaware of their legal rights.And evem in exirecme case
illiterate as well.

An equally inpertant cemsideratien which may have inhibited the
Coeurts frem grantimg relief te defaulting hirers is the fact that the
Ceurts are net suppesed te legislates. sSe that if they weuld grant
rclicf}”i%gi was ne existing remedy, they weuld be thereby be
Judicially~ legislating.,¥his is an anathema in ltself, fer
legislatien is the prevince of the legislature.In the words eof eme

eninent judge:
Teesessesscoscsesel do not therefore see ny way te

eall in aid equity te mend what may be an unfertumate situatien and
ene whichyif it calls fer remedy, calls for aid »y the legislature
riuther than by the justiciary. 10

Mereever, by virtue ef the dectrine eofjmdicisal precedent which

is ebserved by the Coeurts, their creative and curaiive use of

18 Greatly Fo3ens fow this WovrKs
judigial iiacretiog*zn practice is exeuwplified in ene case where the
Cevrt held that it would have decided otherwise had it aet felt .
bond by legal rules.N This pesitien was further wersened by the
nature of hire purchase agreements.In mesty if net in all hire:
purchase centracts the agreements were in writing Cemsequently, it
was difficult fer the Court te read inte such a transactiean any
implied conditiom er warranty, which implied cemditien eor
warranty was expessly execluded by the terms of the agreement,

This state of affairs weuld net mecessarily call fer refermq,if
it were net feor the fact that the Ceurts have failed te give the
pratection.

Thus the activities eof the wwners, particaluorly the 'Smateh
back and the inability ef the Courts te prstect the hirers had the

effect of influencing the legisliature te intervenme.

.C..l...g...ﬁ.lﬂ.‘...
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of state imtervemtiem in hire purchase business.
@58 cqwceskmw o hive puvclasn

What effect has the Kenya Hire ;lrchaleklnd has it altered the
)cnition of the hirer Vis-a-Vis the ewner in respect of a hire
purchase a&rocnoné?t: this respect, it is impertant te realize -that
the Act has interfered with the commenrn Law dectrine ef frcog?n Qfﬁmgmtud‘
comtract' in erder te redress the balamce inm faveur ef thﬁ‘i.;i.l;tura**"*
that the parties do net huvfmezrguining power.Thus the main justification
for statutery interventien em the hire¥s behalf is te redress the
imbalance of bargaining pewer,

Hence , the mecessity

Hewever, the fact that the hirer is new afferded statutery
pretectien dees not necessarily mean that the Act has been successiul,
Fer te make provisiens fer statutery pretectien and te ensure their
cempliance are twe different things.In this regard, it is necessary te
make reference to the Tanzania experience with Rer Hire Purchase Act
which became effective in Nevember, 1966,

An extensive research which was carried out by twe learned
schelars after the Tamzamian Act had gone inte eperation shewed
very intspesting rocaltn.12 They found eut as a fact that many finance
cempanies had suspended their hire purchase business under Shs. 60,000/-
which is the f nancial ceiling .Furthermere, many of the remaining
companies stepped using the hire Purchase agreements and resp

reserted te chattel mertgages. -
Censequently, it weuld be inferred frem the Tanzanian experiences ¢

that the finance cempanies did net want their busimess to be Centrelled
by the Act.Many recasemns have been put ferward fer this change in this
the cemmercial practices ef the cempanies.But , for the purpese eof this
study, it will suffice te knew enly twe of them.That is, whether the
Cempanies disliked the statutery restrictien eam their right te repessess
in cases where the hirers had defaulted.In fact , the main reasen

- for the enactment of the Tanzanian Hire Purchase Act , like the Kenyan
one wqs te restrict the ewner's right te repossess ence twe thirds of the
hire Purchase price had been paid. Secendly, whether the shift te the
use of Chattel mortgage agreements was intemded te evade Cempliance

-...-...9....-.....-
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with the Act's restrictien en repessessien.

Thus twe facters emerge frem the Tanzanian experien®e..Tn-:
the shift ¥ Chattel mertgages was intended te evaie the reguirements
ef the Act and that the Substantial suspensien ef business below the
financial ceiling , reflected their desire te write their business
eutside the Act.It is submitted that such Cemmercial Practices
defeated the Policy and spirit ef the legislature, te seme degree.

Whether er net the Tanzanian experiences have been repeated
in Kenya is the subject-matter of discussien in Chapter twe, te
which we new turnm.

CHAPTER TWO,.

THE PREFERENCE OF HIRE
PURCHASE TO CHATTEL MORTGAGE

AGREEMENTS, ,

It is easy frem the Tanzanian experiences te Cenclude that the
same practices would be repreduced in Kemya after the emactment of
the Hire Purchase Act in 1968. Such general assumptiens are based
en twe grounds: that beth Acts were brincipally desigmed to curb the
' Sharp Prgctices® ol the ewners by restricting their right te
repessess in the event of default.ind secendly, em the fact that the
same Companies that eperated in Tanzania were the very enes carrying
on business in Kenys. Iut in the werds ef the learned researchers :

" SCach Compahy
eperates hire Purchase businesses in Kenya and Uganda and particularly
in the former Ceountry these businesses have a ceansiderably larger
velume." ™

However, the writers study has shewn precisely the eppesite
of what was found teo be ebtaining in Tanzania, whese Act became
eperative in Nevember 1966, For example, in Tamzania in 1968, frem
the menths of January te May, imclusive 392 Chattel mertgage agreements
were registered and in 348 eor 89 percemt of these a moter vehicle
was listed as the lteurity.15 During the same five- meonth peried in
1968, enly 330 hire Purchase agreements were registered in respect
of meter vehicles.

...O....w.'...’i..ﬂ.
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On the ether hand , in the cerrespending peried in 1966, that
is kefore the Tanzanian Act became eperative enly 83 agrecements
were registered and emly 37 er 43 per cemt eof these listed a meter
vehicle as a security.This is a clear indicatiem that when the Act
became effective im Nevember, 1966, there was a substantial shift te
Chattel mertgagese

Umlike in Tauzenis, the figures for Kenya immediately befere
and after the MHire Purchase Act of Kenyas kecame eperative in Neveaber,
1970 shew a very insignificant shifit te Chattel mertgages.Thus, inr 1971
948 Chattel mertgage agreements were registered and im 675, Or 71
ger cent of these a aeter vehicle was effered as security.ihereas
in 1969« that is , hefore the Act became effactive, snly 139 Chattel
mertgage agreements were registered and im 109 er 55 per cent ef thes=
a meter vehicle, was Lhe Subjecte matter of the mertgage agreements,

It is thereiore inddsputably clear that there was a shift te Chattel
wmertgages.This is clearly discernible frouw Chart ene,

But, the Purpese of lie study is nel i@ ascertain whetheyr there
was a shift te Chattel merigages per se.Rabher it is aimed at finding
eut whether the shift te Chatltels merigages was Calculated te aveid
cemplying with the provisiens of the IHire Purchase Act.It therefore
becemes mecessary te cempare the number of meler vehicles let en hire
Purchase mnd these beught using the Chattel morigage agreemenis,

In this respact, it is imperiant te nete that in 1971 the tetal
nunber of meter vehicles let on hire Purchase and beught using the
Chattel mortgage agreements were 7,503 and ef these enly 675, er
9 per centy were Chatiel mertgage agrecements.Thus these let on hire
Purchase acceunted fer 91 Per cent ef the tetal vehicles, that is
6,828,This means that the number of meter vehicles let on hire Purchase
exeseeded these bought usimg the Chattel mertgage agreemenis.

A similar iremd prevailed inm 1974.In that year a tetal ef 4,600
meler vehicles wore bought usimg the Chattel merigage agreements plus
these lat en hire yurchase.ind of the tetal number of vehicles §70,
or 21 per cent were in respect of Chattel mertgage agreements while
these let en hire purchase acceunted for 79 per cent ef the tetal number
of meter vehicles, »

If these fipures are smything te ge by, they do indicate tha
there has been a shift te Chattel mertgages for meter vehicles,
theugh a slight ene.This greally centrasts with the Tanzanian,

00000001"....
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experience where there was a substantial shift te Chattel mertgage
for moter vehicles.In effect this means thalt many firvance coupmnies
evaded the !nia.aian Hire purchase Act.Whereas in Keaya the Switch
te Chattel mertgage was en a much smaller scale,

That is net the end of the stery.Net enly was the hire purchase
form of aerQlcnt more pepular than the Chattel mertgage ferm of
agreement, in respect of meter vehicles alene, it alse exteanded te
household appliances.Thus in 1971 hire Purchase and Chattel merfigage
agreements Cencerning househdld appliances tetalled 42,480, and of

these 42,458, er 99 per cent were hire Purchase agreememts in respect
ef heusehold geeds.The same trend was discernible in 1974.Fer in that
Yyear, the mumber of hire Purchase and Ghattel mertgage agreements
megistered in respect of household geeds tetalled 28,474, and ef these
28,454 or 99 per cent were hire Purchase agreements.

What is clear is that the number if agrecments whether they were
in respect ef meter vehicles er housecheld geods,Phese registered in
thofni€o Purchase Refgistry substantially eute-numbered these enes thajp
were registered in the Chattels mertgage Registry.This is vividly
discernable frem CHarts 1 and 2,

Censequently, this raises the very imteresting peintiwhy de the
sellers prefer using the hire purchase te chatiel merigage ferm of
agronuant;?@hiﬂ is particularly intersting in view of the fact that
we would erdinarily expect sellers te prefer a form of agreement that

 dees ggt restrict their right te repessessien, v

It is met difficult te wnderstantl why the hire Purchase ferm ef

agreement is meore preferped in Kenya tham in Tanzania.The Chief reasen

el ,‘t e “-o-oooocnoooctuooth’ x"’.‘ ‘t‘t‘t'(th‘t is 'th.

Kenya Hire Purchase Act,1968) is significantly mere tnroarablo than the

Tarzanian statute 3’ the
Afinance cmuzoi.mat this is se camnet be m,ut-d. for the statistics

....OC..OﬂOO’....Q.
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experience where there was a substantial shift te Chattel mertgage
for moter vehicles.In effect this means that many firance compmnies
evaded the Tanzgnian Hire purchase Act.Whereas in Keaya the Switch
te Chattel mertgage was en a much smaller scale,

That is net the end of the stery.Net enly was the hire purchase
for, of agreemeat mere pepular than the Chattel mertgage ferm of
agreemeant, in respect of meter vehicles alemne, it alse extended te
household appliances.Thus in 1971 hire Purchase and Chattel merfigage
agreements Cencerning househdld appliances totalled 42,480, and of
these 42,458, er 99 per cemt were hire Purchase agreememts in respect
ef household geeds.The same trend was disceranible in 1974.Fer in that
year, the mumber of hire Purchase and Ghattel mertgage agreemeais
megistered im respect of heusehold geeds tetalled 28,474, and ef these
28,454 or 99 per cent were hire Purchase agreements.

What is clear is that the number if agreecments whether they were
in respect eof meter vehicles er heuseheld goeods,BPhese registered in |
the xi?c Purchase Refglstry substantially eut-numbered these enes thaj
were registered in the Chatitels mertgage Registry.This is vividly
discernable frem CHarts 1 and 2,

Censequently, this raises the very imteresting peintiwhy de the
sellers prefer using the hire purchase te chattel merigage ferm eof
;‘roouont;?fhia is particularly intersting in view of the fact that
we would erdinarily expect sellers te prefer a form eof agreement that
dees ypt restrict their right te repessessien,

It is net difficult te understantl why the hire Purchase ferm of
agreemeat is more preferped in Kenya than in Tanzania.The Chief reasen

S SRUN. gy e M, . eesesssscsssesothe Kenyan -taitto(that is ,the

Kenya Hire Purchase Act,1968) is significantly mere tayourublc than the

Tanzanian statute,be the
Minance con,::zog."rhat this is se cannet be din’ltnd, for the statistics
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of both Chattel mortgage and hire Furchase agreements speak for themselves,

# One 9f the main reasems hire Purchase 4s mers favewred iu Leaya is
that, it iz deubtful whother the sellers are reslly restricted irea
repessessing the goeds in view of the previsiens ef sectiems16(3)(h)
which ia part stales;

"46(3)saneecsccwhere tye instalments of the hire purchase price are due
and unpaifd the owner say remeve the wvhele or any part ef the gesds te any
premises under his centrel fer the purp@hse of pretecting them frem damage or
depreciatisn and relain them there pendiag the hesring of the sullessesecees”

. The sriterts reading of the shove section iz that the suner is
stataterily ensdled te ropesses geeds during the pendency of the sult.If Shis
is a cerrect interpretation ef the law, them the preteciden given te the
hirer by seciiem 15 of the same Act is takem awayeThe othersise unlasuful
recevery is lepalised snd is pessible before the fingl determinstion ef the
sult.It 45 arguadle, therefere, that the recevery of pessezsien befere H s :
final determination ef the suit defieats the pretectiem given tace hirer J
by section 15.,I% 4z submidted thal tho recevery of peasessien ¢f 1Lhe goeds |
frem the hirer is otherwice then by suit.This is surprising iv view of the fact
that the seller is allewed te repessess the geeds which he othersise amight net
have had under sectien 15.

Apart,fves Selng faveurable ta the sellers a: hersinsbhave dllustrated
the Act haw a number of sdventages ever the Chattelmoertgaze form eof '
agreenent.’er sne of the disadvantages of a chattel mertg.ze is that the |
registration fees for geeds ef little valus are higher than for hire
purchasce
do-hthot-the roglatration foes for gosds of Little value ars bigher that hive
e b

This requirsaent say be better lllustrated by giviag the ectead
registration fees.The registrstion fees under the hire Purchase iet very
according te the balance of the hire purchese price after payiung the depeait.
The fees is Sb:.?/;-: l-f&: mﬁ ;:;o 5hse2 000/« Shs,10/~ for agreements
between Shae2 000/~ andy 5hs, 10,000 and ever, ‘Nemce, its suitability and pepularity te

retailers whe seil small items of little value, which deainate the hire purchas

businens, '
On the ether hand, the registration fees fer a chattel wmorigege agrecment

48 5hs.10/~ Arrespective ef the ameunt of meney which is the Subject matter of

the m’ sloresver, the registraiien of a nemerandum of satisfaction in

reapect o a chattel mertgage agreement cests She.10/-,vhereas the registration

of a zinilar nevorzadum of satisfactien undsr ths hire Furchase /2% 48 4sne
tharetord shvrgfe e edvantage of hire Purchase ever the chattel mertgage is

..."it‘b.?}..‘...“ d
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Furthermere,the drawing up and recerding of a hirs purchase
agreement is net enly less techmical wut less expensive as well
then a chattel merigage agreement.fer latter agreement te be registered ,
it must be accempanied by a swern afiidaviti ei am attesting witness,
The latter must have attested the dus execution sf the agresment,
Whether the attesting witmess is swern before 2z cemmissiomner fer
eaths( that is ,a public netary),a High Ceurt judge er a magistrate,
it dnvelves the expendituregy uone;.19 Ard gince the {inauce Cempanies
are net Charitable Crganizetiems, the legal fees expended for the
neterizatien of the agreement sre passed e@j&hs consumers. It is un
this respect that hire purchase agreements are less techinical and
expensive Cempared wlith Chattel mertgage agreecuentso.For the former
agreemenis de net invelve the use ef legal experts and advice which
necessarily means incurring legal cests, ‘
That is net the end of the adventages of hire purchase agreements,
At is previded by the Hire purchase Act thal an ewner whe recevers
pecsessien ef the geeds irem the hirer shull sell the gesdc as seen
as practicablesind that he shall be liable to acceunt fer and pay te
the hirer any net excess em resale (20),In ether werds, he heolds
the excess ameuni er iruvst fer the hirer. .
This previsien raises a number @i prebiena as to the effeetivencss
and usefulness ef the previsien ts the hirer. In the first plhce,
it is silent as te the procedure te be fellewed for such sales.And
secendly, the swner is met placed unaer any duly te disclese the
aneount reslized en the recale of the repecsessed gooids.
Hew then cam the hirer kunew whether the Owner has netted an excess
on resale or net? Assuming, witheut deciding that the ewner has
realized an excess ameunt en resaleshew can. he be able te iastitute
preceedings for the recevery ef that ameuwnt, when he would

000000‘01""0."..0.
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net afferd te pay the instalments due and payable:? Mereever, an ewner
whe is bent en evading his duty te returm an excess will make it
difficult fer the hirer te discever the resale price.This argument

gains ferce if ene realizes that the ewner would like te use the amount
te balance off the lesses he cemmenly suffers upen repessessien ef
ether geeds, Perhaps, it is cerrect te argue that the ewners weuld like
te net the maximum of) resale, se as te reduce the deficiemcy, which

iz often uncellectable.

It is interesting te nete that the ewner's acceuntability te the
hirer is limited te situatiens where the owner retakes the geeds
"@therwise tham by Suit.” This is a serious limitatieam which may allew
an ewner te keep an undeserved ameunt of meney.Te put it in the werds
of ene Schelar:

¥ without extending it te all situatiems where the ewner recevers
pessessien it €nables him te make a profit until that memeant untheught
of." 21

In this regard, it may be argued, theugh net Cenclusively that
the hire purchase form of agreement is mere faveurable te the ewners
that te the Censumers.This sheuld net be taken te mean that all ewners
have such practices but rather that a few unscrpuleus enes te adept
such practices.

While under the Chattels Transfer Act, the mertgagee is ebliged
te held the preceeds of sale, after paymeat of all cests and expenses
and of all sums due under the mertgage as a censtructive trustée for
the mertigager.Meresver, there is a prescribed precedure for selling
mertgaged preperiy which is usually seld by publie n‘otton.za
Befere the geeds aife auctiemed the mertgager is alse givean the right
te bid.This right canmet be taken away by niy agreement between the

)artiol.zs’
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Therefgre, in Cemparisen with the hire Purchase previsiens
it is apparent that a mertgager is ia a betisr pesition of

knowing the resale price and if there iz any excess, may institute
precesdings for the recevery theresef, Thus as between the previsiens
of the firc Fuschase Act amd Chattels Tramsfer Acts,in respect of
resales, the fermer is mere liberal te the ewners tham the latter.
Hence, its pepularity.
| Altheugh, it weuld take pages te list the advantages of the
hire purchase ever the Chattel mertgage feorm of agreement, it weuld
be uafalir net teo mentien the unregistered hire Furchase imstrument
28 being an advantage ever the Chattel mertgage.In this respect, it
is impertant te nete that whether a hire ‘urchase agreement is
rogistered or net, ne third persen can gualify ss a bena fide Purchaser
of the geeds ceomprised in the asgreement.The reasen is that the Act dees
net effer any protection te third parties.The relevant Jectiem 5(4)
merely Prevides a penaliy fer nea-registratiem, that 4is the ewner cannet
onforce it as against the hirer and his gusranter.iereever,ea the »
sutherity of Helby V.Mabhews (24) a third party cannet acquire ageed
title becuase the Owner reteins his Security in the geeds and deeos net
lese his ewnership unless the hirer has paid up all the instalsents,
On the ether hand a Wena fide Purchsser fer value asad witheut
netice ,of the geods comprised in the unregistered Chattel mertgage

agreement acquireS a goed title against the whele mu.”
' It is therefere subnitted thet in this regard a hire purchase

agresment is superier frem a seller's perspective te the Chattel mertgage.
Finally, the sinisus payment clause as embedied in sectien 12(1)

of the Hire purchase Act.,is amother advantage ever the Chattel mertgage

agreement in the semse that , a hier whe terminates the

cssnes Weseecene
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the agreement becamesliable te pay the ameunt necessary te bring his
tetal payment te fifty per cent ef the hire purchase price.The
section thus pfevides fer cempemsatien for depreciatiea of the geeds, which

previsien is lacking in a chattel mertgage agreement,

Hewever, the everall preferemce of the hire pltdh&;':* im “&! ng,enu
in Kenya dees mnet mean that the chattel mertgage ferm og‘ﬁpot all the fimanc
cempanies use the hire purchase ferm of agreemeat, Te state it differeantly

"One ether effect of the Act.Mas beem that seme sellers have stepped
using the hire purchase ferm of agreement.One méter dealer imterviewed
stepped selling meter vehicles threugh hire purchase agreements seen after
the Act was intreduced, and mew mses a chattel 'mertgage® as a form eof
n;roclclt“z‘. The main reaser fer switching te the chattel mertgage is that
there is ne restrictien te repessess the geeds en@the mertgagerhas defeult
But under the Hire purchase Act, the pesitien is d ffereamt.Fer oene€the hire
has paid twe thirds ef the hire purchase price,"the ewner must keep the
goeds in safe custedy at his ewn expense and immediately apply te the Ceurt
for an eorder of repessessien.” 7 |

This necessarily calls fer an expenditure of meney for filing the
application.And if the ewner happens te be a cempany then mere meney is:
expended in hiring the services of amn advecate te represeat it in Ceurt.The
reasen is that under the commea law, it is a rule of law that cempanies can
enly appear in Ceurt by their advocatcs%ﬁnd if the applicatiem is centested
by the hirer them the precedure will net enly be lengthy but alse timee
Censuming as well.The cests ef such litigatien and the time spent may have
adverse effects en the cempany's business.It is therefere understandable whe
it is said that:

"Of thess advantages (that is , of chattel mertgage) these dealers
using chattel mortgage imdicated that the lack ef restrictiem em repessessie
was by far the mest 1lportnnﬁ:;nl almest the enly reasean they had switched
frem hire purchase." 29

Furthermere, under the chattels Tramsfer Act, the mertgagee can subject
te the cenditiens impesed by the Act, excluded all implied cenditiens and
warranties.An illikstratien of hew this exclgsien werks and its advantage

te wascrupuleus sellers is exemplified by the case of Yeenam credit LtdVApg
Ia that case, Apps teek am eld car em hire purchase witheut examining it.He

seen found eut that the car was tetally unreadwerthy and it weuld have cest
hia a substantial
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NO,OF INSTRUMENTS REGISTERED IN THE CHATTEL MORTGAGE REGISTRY,

TYPES OF J MOTER HOUSEEOLD | LISTER

VEHICLES | GOODS ENGINES & AIRCRAF? “HEEL TOTAL

OTHER MACHINERY
* -
wes | oo | 5 8 = 125 o0
871 675 22 230 2 17 948
1974 970 20 536 # 22} 1550
CEART1

SeurcesChattels Mertgage Registry

NO,OF HIRE PURCHASE AGREEMENTS REGISTERED IN THE HIRE PURCHASE REGISTRY

TYPES OF MOTOR HOUSEHOLD
GOODS | venzcres GOODS PORAL
1970 . 299+ 1,569 1,868
1971 6,828 42,458 49,286
1972 3,210 37,867 41,577
1973 140% 32,023 33,433
1974 32630 28,454 32,084
CHART 4
Seurce: Hire Purchase Registry.

* For the peried 2.11.70 te 31.12.70

* Meter Vehicles registered frem 1.1.73 te 30.6.73

* Household goeds include radies, televisien sbts, Furniture

and watches.
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sun ef wseney te put it in goed repair, Censequently, he claimed
danages frem the finsnce companysThe latter sheltered behind an exlusien
clause in the agreement:

" He warranty whatseeves u;uubythom»nht;heag..

state or gquality of the geeds er as te the fitness fer any purpese,
and any implied warrafifies snd cenditiens are alse hereby e.pressly
excluded,"

It was held that Appe was entitled te damages because ;...
was a fundamental breach of the cemtract.The dectrime of fundamental
breach has been described as a judicial creation intended te medify
the"harshaess” er" dracenis” effects ef exewptien clawses.”! mHad the
Ceurts net been oreative enough, Apps weuld have likely failed in his
claim for damages en the sutherity ef L'Cetrange VeGraucedb 1td,” That
is.a party 4 beund by the terms of a centract te which he is a signatery .
If this had happened, them the finance cempany weuld have boen entitled
te a sum of meuney for a car that was unreadwerthy.Thanks te the ereative
rele of the Ceurts 4iu using the dectrine of fundamental wreach eof

mctnamummm;mmm-”
In recugnition ef such seriews practices if using exclusiom in

clauses by seme companies , it has been specifiically enacted that
certain cenditions and warranties cannet be excluded uwnder the Hire

~ purchase uh%
Under a chattel mertgage agresment tho swner is unreatricted
including acceleration clauses,Ths effect ef such clauses is te make
the shele debt payable Af ene 4stalament 4s late or if ene teran of the
agreemsat is broached, vhereas, umder the hirs Purchase ferm ef agreement
that ia -Mﬁ:ﬂ.n the Act's fimancial celling , it iz net pecsible te ineclude
clauses

Mmﬂ*xz this respect, it may be said thet a chattel mertgage
is mere advantageous tham a hire Purchase agreement,

“OO-..I“..Q.....O‘
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In addition te the inclusien ef acceleratien clauses in
a chattel merigage, there is a further advantage.That is,a Ceurt cannet
enter a pestpened erder for the benefit of a mertgager whe has acted
in breach of his ebligatiens.These pestipened erders have been impesed
by the Ceurt te enable the hirer te make late payments.

They are particularly impertant in cases where default in payments
may have been eccasiened by illmess or accident.

The everall preference of hire Purchase te chattel mertgage
a greements sheews that the finamce cempanies in Kenya were mere
compliant with the Previsiens ef the Hire Purchase Act tham were their
Tanzanian ceunterparts.Fer the latter's nen-cempliance with the
Tanzanian Hire Purchase Act was manifested in the shift te Chattel
-ortgagos.}s Whether this Cempliance is te be interpreted as
findicating the fact that the Hire Purchase Act has achieved its hirerw
Oriented Preteciive Purphses er hat the Act is faveurable te the
ewners as the siudy as shewn , is still debatable,

Despite, the everall preference ef hire Purchase te chattel
mertgages, there has been a general decline of the number if agreemeats
registered in the Hire Purchase Registrye.Since there are a multiplicity
ef factors which acceunt fer the declime, it is necessary te discuss

the facters in chapler three,

CHAPTER B
THE DECLINING USE OF THE

HIRE PURCHASE REGISTRY,

+he
Despite the pepularity ogrhirn Purchase ferm of agreement in

respect of beth heusehold goeds and meter vehicles, there has
been ageneral decline in the number o registered hire Purchase

agreements.One would have expceted a centinued inchkease in the number
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of registered hire Purchase agreements.One weuld have expceted a centinued

increase in the number ef registered agreements, due te the erdimary
increase in Cemmercial activities,

But, feor the purpeses feo this remearch, it will suffice te
censider the reasens for the decline of the meter vehiclesagreementc,
This in 19714194535 meter vehicles were registered in the meter
vehlcle Registry, and ef these 6,828 er 35 per cent were these let enm
hire PurchasesIn the fellewing year, that is in 1972416,677 vehicles
were Pegistered in the same registry , and .ffhna. 34710 er 22 per cent
were in respect of hire Purchased meter vehiclese.In 1974, it may be said
that the number of vehicles Purchased em hire purchase terams
remained alwest the same as in 1972 .Fer ihe number of vehicles
bought en hire Purchase was enly 3,630, er 23 perceat eut of 16,088

vehicles registered in the meter vehicle nogi-trr.36
Hewever, it sheuld be neted that the _peve figures are net

abselutely accurate.For the auaber of moter vehicles registered in the~
meter vehicle R°ZiSErY ape either mew or have never beem registered
before .And that the figures fer hire purchase include used vehicles,
which are net registrable for the Registrar infermed the writer that the
practice is that enly non-registered vehibles need be registered,

But the figures shew mere new meter vehicles were acqguired
threugh ether means other than in accerdance with the previsiens ef the
Purchase Acte.In ether words, the hire Purchase ferm of agreement under
the Act was net used.

A number of explanatiens have been put forward té acceunt fer
the decline,They range frem inflatien, Credit squeese and the nen-

registration of registrable hire Purchase agreements.Therefere

.....O.....zo...‘l..O..
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a clese examinatien ef ecach facter is necessary,

with this in mind, it is werth 2e%ting that the finamcial
Ceiling ef 5hs.80,000/~ was essentially intended te pretect hirers
of buses, since busesn cost less that ameunt at that time.Fer Mr.J.M,
Kariuki, the member eof parliament whe was largely respensible fer the
enactment of the Act said.

"The reasen why I theught fit te leave it at £ 4,000 is because
mest of eur peenle whe are taking geeds en hire Purchase are the bus
Owners, and most ef the buses in this Ceuntry cests(Sic) betweenm
£ 3,500 and £4,000.These are the type of peeple whe have suffered
much on the hire Purchase agreanent."37 But due te inflatien, devaluatien
and revaluatien, the ceiling has been ereded te the extent that it ne
lenger reflects the prices of buses,That this'is true is supperted by
statistical evidence which shewed that the price of a leyland bus is

Shs. 146,285/« and net Belew the statutery fimancial 001113¢.38

This
has acceunted fer the declime in the pumber if registered agreements
because the Act requires registratien ef agreements that are within
the finamcial Ceiling .Since , the;zzgz beyend 3hs.80,000 there is
no duty te register the agreements.lence the decline.

Apart frem inflation, the ether equally inpnrtagt facter that
has acceunted for the decline is the impesitien ef acredid squeeze on
26th July ,1971.The squeeze had the effect ¢f reducing the lending
gapacity ef the fimance cempanies te petential hirCigCoasoquontly
credit facilities te intending hirgrs were curtailed.

Infact , seme fidrms dealing with meter vehicles were badly
affecped te the extent that many &#f them decided to step dealing with
hire Purchase business because 1t was impensible fer them te get

finanneial suppert frem their respective fénanciers.The serieus effects

of the credit squeeze on the meter vehicle busimess had been vividly

described.

00000021’..."...
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thus:

" The gralib s Moecse Jeveraly hit moast of the mater dealers te
guch an oxtent that mest ¢f them cutl their hire Farchase business
te asarly & thiwzd while olber: virtually stepped Le eperats lire
,urchase.“39

It is eclear lhat tlhe substantial decline in the use of hire
Parchnse 1= attributable te the iwpesitien ef “hs craiit sSgueesze,

Furtherneseqsalic coBpunles de nel cven take Lo trouble to
register thelr agresmenta.Caaneniing on tie leos of revenve the
Regiatrar gaid thut:

W seesnevssnbiiere 4s alse aneshor atitridmte whilch ceuld be adde
to tha leas o7 vovenus in 18732,0e¢ heve neted wilh regrel (hat seme
Cempanies aspecially based Lare in Jairebl have disci?%d 2 leephele
in the Hire Jurchsse |cteThere are vary many peerle vhe go teo
theze skeps Lo buy geeds 90 hire rurciaasa bu, whatl huppens is that
the agreement z27%sr Raviag been exgcuted doss nat eoms here for
sogistratien,” Hence the declining use ¢f ths Vire iegicsirye

tiersover zp owner Mayrefrain frem rewisterins the azreemeat
watil after trevble has aevelopze and if he waass s 2aforece it,
can swuceessfeily resister it.iltheush, the 'egistrar has discretiem .
te reject regisizalien ¢l a lale hire purchece ogreencnt, upte date
she iaferned the wriler that ne late rerigtration Ras ever been
r3j9tad,Pae exercise of ihis diserstlsa always ia faveur ef the ewner,
is subject te the puyment of ¢ penally eof Shs.ao/-—’q fer net
regictering witain ithe Lhirty days ss Peguired By zactien 5 (1),
This seesms te 2o an inctitntion-lised practice fer ene lesrnmed
writer found suit thetg

"In pructice, hewever, the cepistrar imieras me that she
never exercisas her dloecretien le rojsel lhe epplicetion (Cm
payment of the ;y@acmibaé fea =he autemalically regisicrs the
late agreament.?qe vor sxumplegdn 1571y the teotal rumber of
registered scvraeencrvs was

~ -
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49,286, and ef these 1345 er 3 per Cent were late registered
agreements.43 It may be tentatively argued that seme sellers de
net register their agreements, but if treuble is anticipated they
apply fer late registration te secure the validity and enferceability
ef the agreemenis.

This is likely te be the case because the cempanies are unlikely
te be unaware ef the hire Purchase registratien previsiens.Seme of them
have advecate empleyees whe tender the necessary legal advice.This
argumenat gains ferce if ene realizes that companies must appear in
Ceurt by their ad:.cate.“h Mereever, it is a sign ef shrewd
businessmanship te knew the law that geverams his cemmercial
transactiens, fer the smeeth running thereef.If this be acceptable as
a ceorrect cemtentien them, it is submitted that the nene~ registratien
of registvasle agreements acceunts partly fer the decliming use of the
registry.

Finally , mentien must be made of the imsignificant shift te
chattel mertgages as a facter expalaining the decline in hire Purchase
agroontats.hs It is sufficieat te mete that since there are chattel
mertgage agreements, which agreements are gevernmed by the chattels
Transfer Act, they cannet of necessity be registered in the Hire
purchase Regkstiry.

Over and abeve all else is the quesidan relatigg te the purpese
of regisjratien under the twe Acts.Dees registratien pretect the
interests ef the parties te the agreement alene er dees it extend
te innecent third parties whe deal with the preperty? An ansveQﬁ%hi-

questien merits an analytical discussien te which we new tura te.
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THC IMPORTINCE OT TH: EImE

BERCEACE AND CHATT LS MOMPMGAq® REAYISTRREES,
The ™arphse af reglstratien wader both the Hire Purchase and

chattels Tranafer iet aad the lesgal censenquences {lewing therefrem
differ greatly.Tt iz therofere approwriate te examine esch scparately,
Apart frem the . of zv unenferceswility of an woregistered
Mire Purchase ‘gr‘titzgrﬂbitﬂs Ast i3 sileat as ta the rights eof the
pariies Lo thal veld sgreomenlaeln sther words, the agreexent cannet
be salerced by bus guacr against the irer amd his guarsnter, but
the ¢t is alse silent au Lo shat happens te & third persen whe PurchaszeS
tae preperiy iren Lic Lirer witheut netice,
It &6 & rule 2f datesrgretation taat wasra the statute is silent
or aubiguews LLem b ssmmen law i3 exlled in add, vhat is it
begenea the law aiyliﬁallii“? Jensesusntly 4 as botwaea the owner
amé the third party, the fermer is sntitled te recever the preperty
~frem the latteredut thi: right eof racavary is subject to a nuaber
»f cenditiems.ihe e¢w¥mer 45 onltitled ts recover the preverty en the
austherity of scwvans efunira Xukubys 7, siatyy sin;h.“a that is Jon
condlitien that be <ouz net base hiz claim sn as illegal centract
ipd as lemng as the third parly has ne elalm =f right ever the preperty.
in this regerd, the gwner may isn:d an activn ian detinue or Senveraien,
Both of which are tertievs sctisns.2nd, since the ewner #ill seek
recevery By virtue ef heine the ownsr, he is bound te succeed
becansze the ict morcly f:2slaia2s the centrast as deinz veld Wut net
illegal,
Turthermere, 1. i= subalited Lhet the eoner may succead in
recevering his goets frem Yhe Lirexr, cvem if éw& hire purchase
agrremnsn’ was waregiebereds 'his submicsien ie¢ bosed en the

interpretation Af aonilan 5 14) [a) shich astales:

LR A A ST Y Y T
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wfh) pnless a h?ra iarchease agreecent hic beea regliniered urder
subsactior (2) of this cectienw
fg) ne rersan chol) be entitled te enforce the
agresmeat accinzt the Rirer er te enesesce any cvenbiuct ef suarentes
rolatdne €e “he aersspent, and th- ewner ahgll net be entitled to
eaferce any ri -ht t2 rocever tlaz cemseds ‘rem the hireresscecee’
™ha eansr camnet suaceed Af ne psses his clzin en eentrscl., ‘nd iF

actien
he banes 4% ﬂn‘qtartiluq'pf detinue or Cenversien, thie might ameunt te

¥

®any right,’ tines @tortileuws #4700 in ambedied 4n the many ceamen
law rights.?y applying the ejucdes genciis rule of interpretation,
the worde" any ri-hi" will be Anterpreted as relating te centractual
riziats , and {hierofore a rdght tc recover Whiéh ie baced en tert is
net 2 vight wiisin tie me.atding ef scetivm 5 (%)(a).Conueguently,by
relying en the wrineiple established io se vane “efunira sulubya

5%

VeMistry Jdn-u, Le mmer wll)l rocever the peoode, demwnite the
noR-reziotr.tdon of the asresueniy which rencers it unenfercechle
Wt net 1lerwle

Thes twe T clers @ny bo in®orped frop the reistreatien reouirements O
third parties whe buy v.e geedo iu eed Juibh even mitheut netice
=»a net jretooted at alll. ecenddy, the ewnor may be eatilea te recever

£y

the reeds [rum Arer hy baging clein on simership and tertieun
1iab1l4ty. TL o essoBUial oo neLe Lact this Anterpretitien is net
amcliynive, kut At dece indicate sne pess=ilile meibad thrensh whick
an ownar may socoyor ki ceodn nltheush the arrecement was net registered,

™s decs net rule sul (he likelidlwed that the Ceurt weuld interpreted

the astatute d4ffcrentlye.

crePrdu e —‘5C..'..0..
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If the sbeve interpretatiem s cerwect in law, wiat is then the
purpese of veplstratfisn wnder the Mirc Pwrchese Aet? Achese readiag
of pectien 5 shews that there are -t least three purpeses ef
registratiensin the first place ¢ 4t enables the hirer to be pesscssed
of the terme of a hire purchare agreement becamse the agreement couset
be regiotered under sectien | , urless it eabedies the reguirements
relating to agreemcates.tueh &s the price ,desciptien of the gesds
and the hires: signature as required Yer sectien & of the icte
“econdly, it prevides the atate ceffers with a seurce of revenue ,
for section 5 (2) recuires the payment of registratien feess,Thus, in

1971 @tatal of 3heob?3,677/= was coklected as registratien fuaﬁg
Finally .the registratien of agreesents ic intepded te give Fablieity

which will reduce the likelihood ef fraud.
This is the purpese centemplatad by “cctiem 5 (5) which states,

"{5) asny persen may inspect the register ¢f hire Purchase
agreements during thoe preseribed hours, and may obtala frem the
registrer s certified cepy of any entry 4a the reglatere™ If third
parties search the register to ascertain the detalls abeut the geeds
they intend to buy, they may net bs dsceived inte thinkiag that
the hirer, whe wishes te sell,ls the eowner of the geeds in his
pessessienelt is enly in this sense that it ey be said te give
pretection ve ihird parties . vhetber this serves & useful is discussed
Qlaanhora.ﬁa it may be said that the registration of agreesents
achleves publieity witheout pretecting third ,arties whe buy the
goosde in geed faith without netice.

Jo mmch for the purpese and effect e registratien and neonw
registration of hire Purchase aszreements.Befere 2 chattel mertgage
agreement iz registered there are certazin statubeay requirements
te be cemplied with . ince these requirexents have much in cemmen

with these of hire Purchose ,what 1s 53ld 67 » chattel mertsage

agreement is alSO true ef hire Furchase . 26.,...
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The main ainm ef reglotratien ef Chattel mertgage agreement is te
proetect the imterest of the mertgagee and of immecent Purchasefand

mcuon."z
Censequently, the registratien statutery requiremts must be

cemplied with in erder % give . . . cuciive netice te persens whe

deal with the berrewer.The geeds must be deseribed with sufficiant
certaiaty se as %o put - a purehaser er crediter ea inguiry as te
the identity of the geeds .This presuppeses the wse of the Chattels
Mertgage fHegistry by intending crediters and Purchessers, dmatter
that is discussed d»m:.?’

The deseriptien of the geeds is net sufficient It sust alse be
accompanied by the numes ef the transacting nﬂdu. and their
residential addresses.In shert all,all the requiremeats regardiag
form,centent and neterizatien must be fellewed, Fhilure te de se
may render the agreement veid as - jainst third parties,

It therefere follews that a duly registered chattel mertgage
agreenent censtituteSmetice te the whele werld ef the mertgagee's
interest 4in the Cecurity, and therefere ne ene can gqualify as a geed

. 54
faith purchase frem the mertgagere” .\ .. .as, the registratien of

a hire Purchase agreement dees net legally Censtitute netice te
the whele worlde.lIt is this netice-giying Frevisien which largely
acceunts fer the registratien ef instruments ef hypethecatien and
seme agrecultural mertgages in the Chattels mertgage Registry,
Ualike , a bire purchase agreemeat where the neneregistratien eof
the agreement renders it unenferceable-against the hirer and his
guaranter, the effect ef nea~ registration of a chattel mertgage
agreement is enly veid fer certain Purpeses.it is expressly
provided by sectien 13 thet an unregisrered .:lutmt is veid as
against an efficial receiver, trustee in bankruptey er any persen
seising the Chattels in executien of a Ceurt erder.Hereever,
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an uaregistered instrument dees net affect a bema fide Furchaser

for walue without aottc..”!n ether words, such a purchaser

acquires a geod title te the geeds.Thus , under the chattel mertgage
registration afferds pretectien te third parties as well as the imterest
of the mertgagee.iinally, registration ef Chattel Wertgage

agresments prevides a seurce of reveanue fer the state,

whilst, 4t is trus that the two Acts make provision feor sesarshes
t2 be aade iu ihe Registeries, the guestien te be asked is whether
third parties imspect the Registeries te ascertais whether the geoeds
are sabject te hire "urchaze or mortsaced,like the hirers «he are

eftan wnware of their legal ri£h33-5? third parties whe intend te deal

with the prenerty camprised in ths rogistered agreenents are likely
te %o ignercat or even uBavare of the existence of the Registeries

in Nairebil. Herefere, the gquestien ef ascertaining whether the
preverty is mertsared or subject te hire ‘urchase dees net arise at
all.

This is further wersened by the fact that the twe Registeriss
are Situated in Nairebi.There are me branch registeries anywhere in
Kenya, Thia has the effect ef making intending third party Purchasers
very reluctant to travel te Nairebi te make searches.Thus the distance
in iteself has a discouraging effect for it invelves the expenditure
«F -...5f§§.v.x. tvem the fimance Cempanies in Tanzania Objected to
the registratien requirement eof the Wire DPurchase ict because the

only regiotry was te be situated in Dar es lil!ll.sa
Despite, the twe inhibiting facters mentioned abeve a few

people de turn up te check whether seme preperty is subject te

a mertigage.The Registrar.infermed the -iitcr that about five persens
inspect the register in a meath.In the ¢ss: ef hire Purchase,

third parties whe intead te Purchase moter vehicles,

0..00..028000000000
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Cheok all particulars f::n the meter dealer and se they de net inspect
the register.'hile these whe by frem private parties may check
particulars frem the meter Wehicle Registry, Af they ze want,

However, there are ether third parties vwhe have made use eof the twe
Registerics.The leading ameng them are finance cempanies.These cempanies
Cenduct rosearch te ascertaim dhat the ether cempanioes sell and at what
price and ether terms with a view eof impreving and Premeting thedr
Cenmercial sales.They are aluse interested in knewimg the credite
standing ef intending oustemera, whe were previeusly custemers ef ether
lenders.

The: secend amert impertent wser is the Central Bureau ef
statiotics.Its main intereat 4is te cempile mu-tm which may
beused to megoure the matienal Censumptien rator in respect of geeds
like radies, refrigeraters snd meter vehicles. In se deing they will
be wble te ascess whether the standard ef livin, is rising er falling.

Hention sheuld alse be made of the university students whe wuse the
Registeries for academic regearch purpeses,The ebjectives of their
research range from finding eut the rele of hire Purchase and Chattel
mertzazes in the aztienal econeuic develepment te the pmactical
implementatisn of the lawe for example, the writer's research was te
find gut whether the finsnce companies were cemplying with the
Frevisiens eof the Hire Purchase Act ,er they were evading cempliance by
yéPortate chattel mertgagessIn shert ., the study wus carried out te
ascertain the impact ef che Chattel mertgages enm the develepaent of the
law of hire purchase,

CORL LI 10N,

This study has shewn that the Chattel mertgages have had an
insiguificant effect en the develepmental growth of the use of hire
purchase agreements. Fer in 1971 ,that is after the Aire Purchase
Act became effective in Nevember,1970 the tetal nusber of meter vehicles

eescnse 20eensense
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let on bire Purchase and beught wsing the Chattel mertgage agreements
were 7,503 and ef these enly 675 er 9 per Cent were Chattel mertgage
agreements,Thus ,these let en hire rurchase acceunted for 91 per ceat
of the tetal meter Vehicles agreements, that is 6,828,This means that
the number of moter Vehicles let om hire Purchase exceeded these
bought using the chattel mertgage agreements.isimilar trend ebtained
in 1974.7%1¢ 1s therefore clear that the shift te chattel mertgages was

insignificant in relatien te Tanzanian's subgdantial uu!h“
In ether verds,the Kenys based finance cespaniss have been

cempliant with the previsiens eof the Hire Purchase Aet 4 than their
Tasszania counderparise Whether this cemplisnce is te be interpreted
as being & successful eperatien of the Kemysu statébe in its
prefessedl; hirere orfented pretective previsiens, er as belng mere
faveurable te ewnors thun the Tanzsmnian statute is debatables

ihat rm be sald of these few kenyeebused {iuance cempanies
vheevaded Couplying with the aict by reserting te Chatiel mertgages?
7his has bad the wifcct ef net enly delfcatigg the exprossed imtentien -
und epirit of the Eemyen statute but alse of retarding the grewth
of bhfire purchase law o'hat ic clear ic Shat suck cempanies by
reserting te chaltel merigages o they are sceking favewrable terms for
thedr cemmercisl transactiens.ler certaiiljeccccscss” Tho:‘&i:tv 1
Trnsier ict was net euacted, wiith its previsidens streagijpthe lender,
te :ch.uuso the secured coredit sale but rather te enceurage the
extention of cradit to fammers and saall dusinesssent whese enly

Security may e ehattais.""?
For under z chuttel mertgage agreement, the pesitiem is such

that the ferm of the eredit tramsaction is dictated almest .dd]

by the lemdsr, for he has the Superder bargainieg pesitiensGensequently
he can demand torms mest faveurable te himself.ln seme exireue cases,
the terms exucted By the lender are nnu:a\seumhh and eppressive upen

the berrewer includimg the unrestricted right te repessess evea in

62
eases of slight defaunlts. P
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It can thereferse be said that the Hire rurchase iet has tea lesser
extant fa2iled te glive tho legislative pretectien afferded the censumers,
particularly in these cases wshere these whe sell meter vehicles rasert %e
Chattel mertzoseS. Chevieusly such situatisms call fer referm 1 the rree1970
positien with ite attemdant hardshipe te hirers is u:fnuu.

If then reform be accepted us being necessary, shat forms should it
take? In this resard, it is dapertant te nete the loepheles iu the Hire
Purchase Aet and them legislate acceordingiy te slimianute tham.Censequently,
remedial legisiatien is necessary te protect mertgagors whe stand 4n
a similar positien te hirers.This may take the ferm of making Chattel
sortgege agreenents Bubject te the previsiens of tne Hire Furchase Act,
This suggestion assumes that the Hire furchase Act has succeeded in
pretecting the hirer. '

Hewever, such an amendmont would net be a panacea im itself,for
its 48 crystal clear that the present financial ceiling has been
rendered almost useiess by the forces of inflatien, devaluatien and
umm‘;}m raises the | westiean whether the ceiling should be
rajeed or ve eoliminated.in the first place, the guestien ef raising
the flaancisl ceiling should be dreppe: altegsther.Fer in ceuntries
like England it has been raised onve and yet it has been steadily
ma.&’ Hereever, the financial ceiling ef 5ha.d0,000/« was buod‘ on
the them prevalling prices ef Wmses, wmhich prices ne lenger ebtain in
the market.

dWhat iaperiance dees the financial eof Chs.80Q000 indicate?
does this mean that a hirer spending mere them She.f,,000/- is able
teo find eout his legal rights and hble te pretect himself 7The factual
truth 4s that a hiver including a bedy cerperate whe speands mere than
508,80,000/~ does met mecessarily mean that he has am equal bargaining
ﬁMpmdﬁnMomm.!&mnmﬁﬁM
a hirer is fully aware of his legal rights,

sesess00 3“0.“0",
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The inference te be drawa frem the Shs.80,000/~ limit is that these
wvhe buy lewecest geeds merit pretectien.And if the goeds are

expensive, that is beyond the finacial limit, the statutery pretectien
is ferfeited,The illegicality ef the finameial ceiling is therefere
apparenty for it 1-2::-11: explicable why the hirer of the cheap bus is
entitled teo statutery pretectien, and the ether whe Purchase a mere
expensive ene is not.

It is therefere essential that the finamcial ceiling be eliminate
in the interests ef beth ceonsumers and sellers.Mereever, this weuld
save time fer the legislature frem initiating mew legislative acts

Ao K iThng one-
te raise the finaneial ceiling ous:ll ereded.Since there is ne
evidence to shew that a hirer whe spends mere than Shs.80,000/- is
able teo pretect himself, the pesition sheuld be as in Ghana.Fer the
Ghenaian Hire Purchase,Decree 1974 applies te all hire Purchase ¢
transactiens irrespective of the geeds.Sectien 25 eof the Decree states;

25 (1) This decreCeccscccsescsssccccapplies te every hire Purcha
and cenditienal sale agreement, regardless of the hire Purchase price,
cash price,or tetal Purchase price of the geeds.( 2 This decree
appleis te agreements entered inte or en behalf ef the Republic as

it applies te ether agrcclontl."‘s
It is clear frem these previsiens that cenditienal sales are

alse regulated,This is imertant in view of the fact that seme
sellers may resert te conditiemal sales as a means of evading
cempliance with the Hire Purchase Act.Mereever, in essesance there
is ne litfj;%o between a hire Piﬁhaso and a cenditienal sale except
that in the latter the buyer is under a binding ebligatien te
purchase, In view of the fact that me statute is witheut leepheles,
the Courts would be LCapewered te bleck any leepheles that may be
used by the sellers te evade cemplying with any regulatery

provisiens,
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