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l V)

I N T ROD U C T ION

The origin of my thesis is the cursory treatment
given to war decisions. There has never been a full
treatment of the war and immediate war decisions
and their impact on later decisions especially during
peace times. Many authors and commentators have only
summarily confined them to those peculiar situations
of the war without much else to say. In my view,
this is a paroc~al treatment. The impact of the war broke
the boundaries of the war situation, flooding the whole
peace time period with decisions that echo those
difficult times especially during the two imperial wars.
lhe impact [ those decisions especially on the principles
of natural justice and judicial review is immense as is
shown below. The res~t has been patchwork reforms to
ameliorate the impact of those decisonj an affair that
the author of this paper is diametrically opposed to.
Hence his 'motto' back to the status guo ante.

As a preamble, let me examine what administrative
law is about. It is difficult if not impossible to give
a concise definition as to what administrative law means.
Text book writers like Wade have not concerned themselves
with what administrative means but what it is concerned
with, he says:

"Administrative law is mainly concerned with
the operation and control of powers of admini-
strative author ties with emphais on function
rather than 8tructure~ 1



Peter Sevarejd2 has said that since the people are
sovereign and elect popular representatives who make

aws, the work of the government is to administer them.
Administr tive law is also concerned that the govern-
ment in carrying out the laws made by the representatives
of the people, does so in a proper manner and does not
unduly oppress the public nor infringe on their
personal rights.,

Others like J.P.W.B. McAuslan have said that
"Administrative law is the law relating to the
administration, it determines the organisation, 3
powers and duties of administrative authorities.
Kenneth - Culp Davis has said that "admjnistrative
law is the law concerning the powers and procedures
o administrative agencies, including especially
the law governing judicial review of administrative
action •••• administrative law is limited to the
law concerning powers, procedures, and judicial
review ••••••• 4"~

Thus we see the emphasis is not the meaning
but the function and control of administrative
action, the problem always being how to keep a
powerful government within the legal bounds and 5
how at the sametime to help it work efficiently.

A , .r t he r dimension to the function of adminis-
trative law is supplied by J.F. Northey when he
notes that "it is generally agreed that administra-
tive law is concerned with the relation between
the state and its citizens and between domestic
tribunals and those subject to their jurisdiction.
It also deals with controls over the exercise of
subordinate legislative" power and the exercise of
discretions by statutory and domestic tribunals.,,6

It has been said that administrativ~ law is a recent
7phenomenon by such scholars as J.F. Northey.



"It is less than ten years ago that Lord
Reid declared that the U.K. did not have a
developed system of administrative law, he
added that this was perhaps b~cause until
recently it was not needed".

Thus having een that administrative law concerns
itself with functions and powers and that it is a
recent development, it is necessary that those who
are concerned either as administrators, judges should
endeavour tl create a coherent system that does not
mystify issues. It is my contention that he who
decides anything must be guided and indeed be governed
by the rules of natural justice; that is in making
a decision he should give a party a chance to present
his case and that he should not be biased. This position

...
was laid down by the famous case of Cooper v Wordsworth

The law then was on the right footing. However,
after the first Wn Id war things took a drastic turn and
the judicial train derailed; .thus confusing the law.
The fact that administrative law is a recent development
is not the cause of this derailment but the excuse of
many Buthors; however, it must be added that the impd~t
of the two great wars has left an in~lible mark on the
law as it is today, such calls for rectification.

Against this background, the author will proceed
r

in Chapter One to analyse this rules of netural justice
indicating any major derailments occassioned bV the two
great imperial wars and how these rules applied before



the wars. The concern of Chapter Two is to profound a
rationale for the decisi ns made during the war and
indicate how the principles of discretion and reasona-
bl ness were applied as to whittle completely their
usefuness in later decision. Chapter Three, will
deal with the actual mischief on decisions made after
the war and indicate how they cannot be justified in
their particulqr circumstances. In other words, how
the ules of natural justice were blurred together
with the principles of reasonableness by precedence
of the war cases.

Finally, I will proceed to give recommendations
for the necessary refo~8nd conclusion.
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c,tI APTE R. ONE

THE APPLICATION OF THE RULES OF l~ATURALJUSTICE

A. BEFORE THE TWO GREAT ARB

Before the advent or 'the two great wars, a line of
decisions had it very clear that the rules of natural
justice had to be observed in making any decision
'affecting an individual. In eooper-v-wordsworth1 it \1a8

held. that the rules of natural justice are of "universal.
application and founded en the planiest principles of
justice2.Where astatu~e Quthorising the interference
with individuals property or civil rights ~nd the statute
was silent on the issue of notice and hearing the courts
will apply tljustice of the common La.w to supply the
omission of the legislature".3

These rules of natural justice are.. a right to be
heard. and that a man should not be a judge in his own
cause that is, the rule a~ainst bias. he rulo against
bias was used even in the middle ages.

Secondly, the 'audit rule is alleged to have been

traceable to the dawn of time. Portescue.) 8 in
R-v-cha.ncellor of cambridsse UnlvoI'sitY.4 stretches it as
far as the G;arden o.f Eden. II said:-

Ifl2h'9 laws of God and man both give the party

an opportunity to make his defence if he has
any. I remember to bave hea.rd it observed
by a very learned man upon such ocassion that

even God himself did not pass sentence upon
Admn before he was called upon to make his
defence. "Adam(says God) 'Where art thou?

.._. _. _..2/ 4& "
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Bas thou not

co nde t

ten of th tree whereot,
th t thou sho Idn't eatn

This e c n sa h rule t be eard is a maxi of
antiquit •

~ se ru as of atur ustice can be traced back
to ieval precedents. gives a

classical e pIe of the rule a ainst bias. Dr. nhams

a physician a 0 bridge niversity w fined by the
College of' yaicians fo~~ practicing in the cityof

London without the licence of the college of physicians,
th college acted under a statute which provided that
half of the fines should go to t e "ng and half to the
ColIc e so that he college had a pecuriaI interest in
its 0 m jud ement, this ade it judge in ita own cause.
C "p.f ustice Coke said that the court could declare
act of parliament void it it a "a an a jud e of his
ow causa".

In 1701 another great judge, chief justice Holt,
approved Cokes opinion...an.d.s .id that a statute which
provides that the same man should be party and judge woul
be void Act f Parliament. Holt C.J. sai that such a
propositi n 'laS far trom entrava. anc I·for it is
re sonable and tru s yingu7•

In other early case 8 it is sho hat c

very

lawyers
100 ed on the concept or atural ustice as 0 of the rules
of eternal truth, connecting it with reli-ion. In th:O sease
the University eprived a man of his degrees ithout
affordin him an opportunity to b heard. he decision was
set aside. oday .t'•. tural ustice is no lon er 100 ed upon
as a means of destroying enacted law but of fulfilling it.
Thus we hav seen that before the great wars the ~ules ot
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n tur justice w re elastic and covered everybo who was

rested ith the power 0 ecLdang any thin • This is ade
evi ent b OooRers case. The decioion in Cooper was

ethwick Local ealth9 ill
J. poi t d out that "in condeIJning a an to have his house
pulled down, a jUdicial act is as uch implied as rining
him 510. Tbis meant that the dichoto y between'judicial'
and 'administrative, s seen in war cases and after meant
little if the k~ghts 0 a man were interfered with, he had
to be ccorded natarra,'. justice. The interpretation of these
rules was id k' than today. This act is carried furthr
b- the cas of are of ..tlluc tion_v-_dce11 ere the ouse

f Lords said tho t an administrative uthority ust ct in

Bood faith d listen facily to both sides. for that i a
dlt lyin upon every on who decides anyt °ng. The dis
distinc ion d a\in durine th wars times between 'judicial'
and 'administrative' actions i the mischief wrought by

the war cases today •

.f3J) Let me nov t .rn to h lo ruleo f U r-e Justice d
see ho they have be 11 ap.•.)li_I]. since 1911.

• HAL JUSTICE ~INCE 1911
(C)

t co n 1a th re '0 t~o C e~ f di ualifying
bt.as (c.) J:'O an i:::; ." lifie' at~ in pr coe ing

ape riaryin the outco . 0 "l:ich e:.I.

i terest.

(b) oan is ,uali!ied to ud'udicate in a a ter
in uhich he has uny non-pecur'ar' in-erost likely
to result in bias fo.r one side.

•••••••4J.
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These rules at"e taken f r granted in the administr tion
of justice. It was settled as early as 1852 th t a

Judge is disqualified from hearing any case in which he
had a pecuriary interest. A classic xample is Lord
Cottenham who in 1852, in a chancery suit had made a
number of decrees in favour 0 a Canal Co pany in ~lhich
he was a shareholder. His decrees were set aside in the
house of Lords OIl aCcoWlt of his pecuniary interest in the
matter.12 There is no justification why the rule should
not be applied in administrative proceeding as itl has
been applied to judicial.

The fact that durin the development of administrative
Law so many agencies were legaily established i'5 not enough
justification th~t.the rules of natural justice as applied
in the courts should no~ apply to administrative bOdies.
It would be ridiculous if on the SaIne issue the court grants

atural Justice and the administrative bod turns it down.
It is my thesis that the courts at one time deviated from
the path of righte usness due to inevitable circumstances
but continued to do so wben the circumstances were
surmounted •.

The application of these rules of natural justice has
been h pered by the concepts of "acting JudiciallyrJ. and

"within jurisdiction" the word judic'al has brought muc~
con£usion in th~ field of administrative law though it was
accepted that the b as rule a lied to an o body

The¥'e wll~noof persons _~it~.Q.-""""'~-to "act judicially!'.
clear definition of ~hat acting judicially meant.

L t me ex~mine the development of the term 'Judicially'

........ 5/.
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fir t in th glish 1 gal orld. s I "11 point out
1 t r in the third chapter tb dav lop ent of such words
was a gr at prop to administrative law and were the tools
us d to circ ent the harsh d cis10ns or th war t' es.

ly d velop ent of thi term are traceabl to the
19th Centur,r in th case of Cooper-v- ordsworth of

or s13 cone rning a '~i ht to bearing rul the t
•Judi cially' was iven some anin. Under an ct in
1855 it wa provided that no one ould put up building
in Lon on without .viD en days notice to th local
bo of wor s. ard was e powered to d olish
sueh buildings_ Cooper uild a house without the
prerequisit notice_ The board e bar ed on de olishing

h building and in court it was beld that the board
should h ve afforded th order an to b hardin hi
defenc ~

rl C.J. said th t the app al clau would
evidently indicate that in exercis of their power the
board would actin Judicially.

ccczdan to Byl 8 J. the board was eting Judiei ly
b cause they had to deci e a eas and pportion a r dye
Be further tated that though theae no positi word
in the st tute requiring application or natural jus tic
y t th co n 1 w justice will supply the 0 'ssion ot the
1 gislatur .•

ho this case it is clear that cting Jud.icially
eant as a tter of course havin to d termin~.he f.t.ence~-

and apportion ~e punisbmen t as well as the re edy. This
ppli d until th d cision or ctricity

Co an aft th or the war c s s app ared on
th se e. I ill argu 1at r thi oi ion. w
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int nded to re edy the mischi f or the war ca s,
however it brought much confusion. In this cas
Lord skin said

" henev r anybody or persons, having legal
authority to determine questions affecting
the rights ot an individuals and having
the duty to act jUdiciatiY •••••15".

Hear it is clean beyond a:n.yparadventure o£ doubla

that Lord rkin had changed the eaning of acting
Judicially d spite the decision in Cooper (supra).

ere he seems to be talking about t 0 ele ants, that
a bod1 of persons should have legal authority to determine
disputes and should also have a duty t act judicially.
This criteria brought a lot of disparity of opinion in
that so e thou ht that Atkin was .1ust('l~\Aio±t1l1t the rule as
laid down in previous cases and applied it accordin ly,
while oth rs thought that Lord. tkin eant that there r
two separ te require ents. An endeavour to reconcile
these views did ore harm than good.

Confusion continued~preVail in the 1950's in an
ppe 1 fro Ceylon to the prioy council :~ Nakkuda Ali-v-

Jazaratine16. An. ct ot Ceylon provided that a controller
tA-o! textile had power to cancel a dealer's ence "where

the controller has reasonable ground to beb~ve that th
d aler is untit to be allo ed to continue as a dealer1?".

Th privy council held that a fair hearing had
n ver been necessary. !he Judgement o£ ord adcliff
stated that there was no ground tor holding t t th
controller as acting judicially, that h was not
determining a question or rights o£ subJeets put th
regulations sug ested that he need proceed by analogy to

••••• <7/.
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judicial rul s.
B•• R. adet~aintains th t pri ary prineipl 8 of law

wer andoned in f vour of the . leading octrine9

resting on no authority that a lie nee was a ere privilege
and not a right.

t is y thesis th t the confusion over the definition
of a j iei 1 d fro Lord tkins principles
which ere purposely to justify, and give admini tr tors,
wide orizons ot &king decisions without recourse to rul s
of atural Justic. This vas an experience or the fir t
world r where administratOrs bad wide powers to ke fast
and quick d cisions on matters or policy and issues r lated
to war and powers on the r construction sche e atter the

rs.

o e ju ges . st ad of t ing into ccount thi likely
iaflu e or the war t' e, took upon the selves to cr te

ven ore confusion fro tkins doctrine in seeing the
doctrine as setting up two criteri s.

Until 1964 it was no longer possible to det rmine or
pr dict wh t the courts ould con ider as jUdicial or when
they ould say that because an act as administrative it
could not be controlled bl' courts. This confusion reigned
until decision reinterpreted "actin judicially". In
th c or v-Bald 1n19 which conoerned ri ht to
1 arning Lord eid re-fov,mulated the At ins octrine as to

ean en ver there is power to ake a ecision or order,
ther is 1ways duty to act judiCiallyn20•
ccording to Lord Reid, power and duty go hand in hand.

In s ation, he said Lord Atki~ might as well hav said:-

•••••••••8/.
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• h ver anybody ot persons havin autborit to
d t rmine qu sti~ns affecting the rights of
subj cts d accordin y havin a duty to act
judicially"21.

This definition ot Lord Reid is not even co plete,
it ignores the question of privilege and permissions and
by such 0 'ssion purports to support the decision ot

.22________ ~~~. This is anoth r anipulation to pass
through the thicket ot contusion to the status quo as shown
in Cooper.

s though the anipulation in ctricity Cas (supra)
and .dge ( upra) were not enough, another doctrin of

r IlAv~'"actin ta~y.ly" as lounged. Wtiere the strict rul s
overning,th application of atural Justice re ignored

and that a tribun 1 must act fairly and in good f ith.
In _R =..;;~~;;;;,;;;.:;;;;;;;;;;•••.•••· _1: )23 it was held th t an immi tion

!!icerhad uty to act f irly without havin to act
Judieially••24. In another ease~ Lord enning said that
it is not possibl to lay down hard. and fast rul s to
the pplication of the rul of natural Justice, everything
should b 1 ft to depend on the circumstances.

This eems to su geat that there is no universal17
accept d deri~ition of the t rm "actin ju iCially the
d !inition depends on the particular circumstanc s of ch
e s. Lord Denning added to tb contusion in his Dissenting
Judge nt in He er5!Aon Pr ss Ltd,25 where h maintai~ed
that it is now ttled that a statutory body ent t by

state to e a deci ion ust act r rly.

....... 9/.
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At this Juncture we ay pause, and ask what does
"acting fairlyft ean? We may argue that it means following

the necessary procedures of which natur 1 .justice is on
or acting on grounds of good conscience which means that
tacting'fairly' assumes a subjective test, this would b

a prop to good administratin as understood by reasonable
en. For those who argue that the distinction between

"judicial act" and "administr tive act" exists, it is
clear the rule of bias is ost abused and does not apply
as it did since time immemorial.

As pointed out about this duty to act fairly commonly
called the • ew Natural Justice28 the use of this idea of
tairnessst ad from a dicttbn by Lord ~arker. The
impression given by this concept is that the duty to act
fairly is conLined only to judicial proceedings which
dist~~tion was rejected in Ridge (supra). The very
purpose of adoption of the notion of fairness as was
explained in R H•• 27 was to avoid such a categorization
and to allow each case to be determined accor ing to the
circumstances and subject matter under consideration.

me might argue that such development is healthy butt it
/'

is, SUbmitted that i~ is not, in the first place, its
p ri eters are extremely vs.gue and Lawton L.J. who I agree
with argues that defining it is like I1defining an
elephant," because it is a very broad concept28•

(ii) THE RIGHT G

The right to a hearing requires that a person be
afforded an opportunity to know the proceedings he is to

eet, an opportunity to know the case, a cbance ot answering
it and a chance to have his own case through. The denial of

_______10/.
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th bov op rtunities eith r due to the inadequency of
notic or lack of the a will n bl one to argu hat
he has b en denied atural Justice. Th notice nst e
info ativ enough as to enable the order party to
prep e his de! nc •
charg

e notic h s so to specify th
In the case of Flect--------~~~---rtgage-v-

Lo he pplican t was c plet ly un ware
of the proc edings against hi • ndlord here so ght

tor!eitur of le b tatter an a ee ent with th
tenant th fo!eitur w su p nd on condition th t th
tenant compti d with certain stipulations. The ori . al

ndlord later a si e his reversion. without giving any
notice to the tenants the ssign e dlord pplied to

t r tor le ve to issu a writ ot po seasion on th
ground th t t tenants er in breach of th stipulation
contained in the consent order. Ihe aater gave hi this
writ of pas ssion t the ti e the premises uneccupied
the tenants er way. ten ts c e only to find door
locked.

nnyec ic IC. in setting asid the sters ord r s °d:_
••••••• It appear to e too 01 ar tor ONS th t

natural justic requir that notic or
this pplication shaul be 0 v n to the
t nants t the id a that order can be

e ainst a an he d no noti ication

80 in

of any intentio s to apply for it has
ne er b n adopted in this countrytf30.

loch-v- rporation31 where the
teacher under statute as dismissible at pI asure, th

•••••11/.
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Hou of Lords held that be should have been given a otiee.
The notic'e should be precise to give the affect d

p ties d.ue opportWli ty to make representation,s, the notic

must be served in sufficient t' e to enable the representa-
tions to be made effectively 32. It would be contrary to
natural justice to be either vague or too brief to be the
bais for the preparation or the def nee. He cannot do .

this effectively if he gets a notice that does not give
him all the facts and into ation f'rom which he can aka
hia defence. The notice has to contain all the charges ot

which th applicant is accused so that he ay know what to
say on all of the counts.

In the case
h re n.otice was only given of' one charge it was held that

, the anagers of the school should hav be Il given notice
or all th charges.

The greatest difficult in the qu stion ot hearing
iaes when we start to assess wheth r the hearin should

be oral or written, this is wher I argtl8 that the rule of
aturs! Justice bave b en diverted in that courts ave tend d

to assume that written statements constitute enou h hearing.
This kind of hearing does not give the party an opportunity
for his de eanour to be assessed nor his ~i~ ty in an open
dialogue. tter all, it is not easy to put everything that
on wants to say in blac and wbi tet .other issues relevant
to the char eight arise and in so doing may enable al~
the parties to expand. Their IIorizons ot argument and
de! nce further if an oral hearin is granted •

••••••12/.
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ar cases hay been rollowed as indications or what
the form of a hearing should ..be and this is one mischi t
in our law the case of Local GoverIllllent Board-v- lidlldse34

endorses this. During peace-tO as the same is true s

indicated in an ast rican case of Be pplication35
the applicant contended that whenhe appe ad to the
inister he was not given full opportunit to put his Case

in wxiting_ Th re was no need for an oral hearin it was
aaid. .leBe in enya an oral hearin is not a neeessi ty s

evidenced in the case o:t Immigration Control Board-v- ingh36•

Connected with the idea of an oral hearin is eross-
examination. here there is an oral hearing there is a

ri ht to cross-examination of a witnes t l~ of a hearing
~.ill usually be a ~'o.r natural justice3?

In another case38 it has been said that a party has

to ask for it and if he doesnt then he cannot be heard to
say that he has been denied natural justice. his decision

~jb sed on a war lrigse39 assumes so uch of parties
called upon to speak for themselves. First and foram st,
it assumes that all persons are conversant with the 1a
and can clearly and bravely cross-ex ine wi tnessses
competently to secure their own de~ence. This becomes

clear when viewed against the illiterate citizentry of the
en an populace_

The other uestion of a right to a hearin is whether
legal representation is part of ;.:atural Justice. There
are points for and against. those who argue that legal
representation is not a requirement s te that counsel will

confuse tribunals or will make an administrati e action be as
procedural as a court of law. But one d- won ers what is wrong

•••••• 173/.
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with this if it is the only way to mete justice. Those
who support it argue that some people are not versed with
the law, they become nervous and hence the necessity of a
person trained to speak fluently and aware of legal
technicalities should represent him to exhaust all the
points in a bid to secure success for the party.

Lord Denning in Pett-v-GreYhound cing Association40

seemed to be of the opinion that legal representation
could be allowed before a tribunal not because it would
oth~rwise be in breach of natural justice but on the basis
of agency. In coming to this conclusion, he consid red
the gravity of the charge. To this contention of Lord
Denning, I ~ubmit~ it is a wrong criterior, he misund rstood
the implicatious of legal representation. Legal representa-
tion implies that, a person is incapable of preparing and

.
aking out his defence as best as he ould have liked; he

appoints a legal expert to execute that for which to him is
difficult to do but beneficial to hi if done by a legal
expert. To state that the gravity of the charge is a
necessity in awarding legal representation is naive.

I think, a right is a right wher ver big or s all. An
individual will value his rights be they s trivial.

I submit that legal representation should b determined
by the circumstances and not the issue and such circumstances
should be sO special, so much so, that to llow representation
would cause irreparable damage to the state or to a s~eable
group of persons in the society. I
c. ATURAL JUSTICE IN EAST AFRICA

It is a fact that the English common ~~ principles
doctrines of equity and statutes of general application were

•••••••14/.
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received in E.A. through the Doctrine of Received Laws.
The Common Law principles included the concept of
natural justice.

The concept was first mentioned in East AIrica as
early as 1898 in the case of Postwalla-v-Secreta£Y of State4l•
This case involved a dismissal of a railway employee without
first giving him a hearing. The court held that Natural
Justice applied in this dismissal because the employee had
lost his job.

What constitutes a judicial function is found in
Sbekh Brothers-v-Control of Hotels Authoritz42• In this
case the hotel authority ordered the percentage of monthly
residents in the Salibuty Hotel in Nairobi raised from 85%
to 100. One of the issues before the court was wherever
the authority had a duty to ac't judicially. The court
observed that where facts have to be found and weighed and
considered an obligation rests with the authority to
exercise it discretion. The court concluded that the
authority had to act judicially. This supports the decision
in Electricity (supra). Much has been said about Lord Atkins
argument.

The other element remaining is what is the effect of a
decision arrived at in contravention of the rQles of
Natural Justice. The issue is whether a decision reached
without a hearing or by a biased tribuna.l is void or
voidable. Alot of opinion bas been raised on this issue43
appa.rently no general agreement has been arrived at. The
new issue has been a new question ~hich has suddenly began
to complicate administrative law. Another writer44 argues
that this hybrid creature has brought a mess. Contrary and
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conflicting views to the above have been exp~essed.45 the
writer maintains that the term voidable is not new and -.
quotes cases to support his submission. He quotes~such .
early cases as Dimes (supra) but this submission has been
reJected in that the observations in Dimes were obiter and
not the ratio of the case. The Mi. Lord Denning, sub~its
a decision arrives without natural justice is void46 •.See
Firman-v-Ellis 1978 6 w" 1-. f( I

Wade strongly argues that a judgement made by a
biased tribunal, means that it was improperly constit~tedt
so that is without jurisdiction and therefore its decision
vOid47• This has been applied where the doctrine pf ultra
vires is involved48•

As far as ordinary appeal is concerned, it would
appear that where there is a right of appeal the previous-----
decision is valid until it is reversed on appeal when it
becomes void while where the only remedy is not an appeal
but by way of review the decision is void ab intrio. In
other words the two words appear together in the former
case where because the first decision is subject to
reversion on appeal it is voidable and becomes void when
reversed but in judicial review the decision is either
valie or void since it cannot be reversed on substituted
but only declared to be one way or the other.

Void d. voidable may be an old question but the
sooner they are settled the better. It is not a question
of which is 'right' to apply but which is to apply. The
only purpose voidable seems to serve is that it gives the
person a chance to have his case reconsidered in accordance

.......... 16/.
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~ith he law but this do s not prevent the u horit concerned
to r ach th e conclusions and the courts have discretion
to refuse remedies as it d s fit. things stand the void
view app ara to co and ore potential votes and its
supporters hay incr ased.

it will appear lat r, the • oidabl • view is an
excapist attitude or the courts in bid to ant administr -
tiv bodies powers that are unnecessary during post-war ti es,
in that th ir decisions could stand until they are challeaged
a declaration that a decision is void ab intio could have
undesirable reparcussions especially during war times.

If ther is a .failureot natural justice Lord Wright
in General Medical Council-v-Spackman49 thought that such
decision would be void.

"If th principle of atural Justice is violated •••••
it is i aterial wheth r the s e decision would have been
arrived ,t in the absence or departure fro the essential
principles of tural Justice. The decision uet be
deelar d to be no decision t alltl•

Denning L.J. (as he then w s) s of the same view in
Annanimhods-v-Oil ield orkers Trade Union5l• In Ridge-v-
Baldwin52 Lord Reid, Borris and Hodson ( ajority d cision

er o.fthe view that such a decision as voidable.
These decisions can be contrasted with BrlPe-v- 'inemato-

a h Renter Societ 53 wher the court held th t breach o.f
natural justic does not nec ssary vitiat a decision.
Harman J. said,

"Breach of atural Justice was not .ftal•••• if there.fore
she had been allowed a right audience~ she could not have
altered the results54•"
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Hence. as sub itted above. i ediate action is
necessary to re ove this undesirable ano al in th
h a1tby dev lop nt of 'administrative law.
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rules of n tur I justice. This will be done via th t 0 conce ts k 0 to

ad inistrative law: rea onarl ness ~nd discretion.

Fro ery early ti s the court have been unwillin to enforce

inistration which is unreasonab e. t is clear in 'e Zealand th t both

in 1883 and I 91 jud es of the suprem court refu ed to enforce by-la'
(1)which th y considered in their 0 inion to be unreasosb e. 10 ever the

Court have never stuck to this nth sia ~ t factorq then ctu ted t~e

Courts in recuci the sco e of reaso~ bleness?
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in determining the reaso bleness of official action it is a parent th t t e
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ae tangile the effects tIe more difficult it is to apply the b lancin

technique. ain the com ~ri on test is only vailable here there are

officials 0 r tin in substanti lly si il r circumstances and the ore'ifferE

the other officials an the ore differe t the oth r circu stances the ore

difficult it is to apply this guide for determinin the unreasonablene s of

any articular etion.
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namely £4 per week, was con iderably higher tb~n the current 'msrket rate'

wage paid by private e loyee s, particularly to women. The district:

auditor regarded this
I
(the depe~dant oldermen

age evel as exce sive and unlawful and sur harged
r··
I

and council ars for the difference between the current
:1

I ,

market ~~tes and the level set by the council. (
I

I
Inlthe HOU8

"

, iof Lords the ~eci ion turned on a number of i su $.
I

not entitled to the co s,deJrtion
T ey should, said Lord Atkinso~. h..ve

1 \external ethods of fixing w ges. Lord Atkinspn d~d
I \

of con truct Lon "e pression unus exal si01 aJt~\rius'
I:
Iubmitted was defecttve.

First. t,t was held that the council W,A

Iwhich i~ had ta en into account.
Itaken into account
I

not co*sider the canon
I

hence.'is reasoning is
I

I
'thecourts h ve not ho e er been deterred by t}-,efailure. ofl h.

l
atisfectory ground for reviep 0 \r a onahleness test to pro ide a

I
,

subjecttve power. They have turned in tead to stltutory interpr tation

with vfsour in recent years. The turning peint was the Hoqse of Lords
'I

decis~n in Padfield-v-Minister of agriculture (35). The facts briefly

were un er the Agricul tura Harketi ng Act 958, mt 11< matt:eting scheme

had een est blished.
i

to mil prod cer

The scheme provided for vrl~iable rates to be ~ajd, ,

d pending upon t e distance from their farms to Centr

of Con umption. The appellants were not entirely satisfie and made a
I

I

complaint to ~pe
I,i
IBy Section 19 f

Minister, as they were entitled to do under\the Act.

the n invest! ation committee was set ~P and, char ed
I)

ct,
I

i
ady case the Minister so directs, of co~l eringwith the duty, if in,

,
and reportin~ to the M nister. \The Mini ter refused to direct. I\~n order

of man mus was sou ht, granted by Court of 1st instance, refu~ed y court
\

\
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remedi I pr ce ures th t t)i ~€ the li h yste. Tough mar f th e

re ies have their culiar his ory y t the Keny n Legi 1atur has
50the m.jor p rt of these rem dies • The existenc of wide discretion i

th deciding offi er may exclu e atural JusticeSl,

The Kenya cases hav followed the British trend f cIa sfying d ci 'o~

as I judicial' or'ql i-ju tc IaI' in order t at tr ct t e Teltes of atur 1

Ju tice. his i so as vid nce~ i 5

\o,herethe pplicant com any had b en refu ed th r=ne a l of 0 o it

rt lice s no hAC tle are of onerativn of the remaincer r eu

tho re ent on the ground that it 'as neceasary to re lOve imbal ce

b tw en Ke ya itize s. On thi ro nds t e applicant ap lie for it

of certiorari in that he 'a treated in c'iscrimin tory nner. It

inter a lia , th t n ent perform a ouasi-judicial functivn n

ap lication for c rtiorari lay be r • ere re other c e th t decic'

on the same po nt51.

I been rgued th t in K nya the court ve a pt d th

R ldwin principle. tn 4.wend-=---:== C.J. and Chanan Sin 1 J. h

t at: 'ita to h vp brou ht th c r of • tur Justlc bac 0 t e old

line' nd t at 't wa not neces ary to tablish th t the collector of

c toms of t e st 'frican Community (now d1 b ded) as ctin ic I

in or er to ap ly t rules of 'atural Ju t'ce to his 00 r to x ct in

from mem er of the ublic if he '~,-s'satisfie ' of certain facts. s

aopl ic ion by ..:e~v-=e;.:.;n~=i:..:.:_see ~ to com into, and ino ed was, in I 7ith

ecisions.

f cts of Mains Case are n t c lex or unusual. He 10 r d

by the 'atrobl irport a fe uty Tirector of Operatio s. n a lle tion

made ag nst him that he h 0 ulter.one ar\er, m r ly committin~ n

offence Rain t tIe Eaut ric n Cu t sand Tr nsfer r. M na ement ct.

ina 0 t to d rn the c e in the i h Court f r h 1 ~ noth r ea
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From the fore~oing thesis, it is evident t Rt the i ct of the wars

on later decisions has been reat; it as indeed derailed the la from the

tenets as i dicated in Coo~ers c se where~e courts hed t e jurisdiction to

fill-in the aps left by the legislature in the administration of justice.

The thesis of y reform:i to restore tur 1 justice to its st8tUS QUO ant

especially before the two imperial wars. uring the war as seen in t e abo

argument distinction~ aro e that bordered on t e real s of fiction. Suc

distinctions as the administrative' and 'judicial' a au ed a different

connotation duri~ and after the war. 'hen the courts considere' t e i 0 c'

of e decision, and ste d an action dministrative, t ey formulateo tIe

'voidable' and 'voie', dishoto y. 1\stho not enou h the rules

of natural justice were repleced by the ri ci Ie of 'pctin~ fairly'. er

suct distinction could hold w ter during t e w r but ot 0 duri t~

The elesticity in the application of other concept like i~cretion nd

re son~bl~nes& unguarded by the rules of n tu 1 justice should 0 on er

be appUe ; AS 'llre'Gy ubmitted they could only be used for the pur !'le

of en 'urLI succenr i the w r em 0 reo

Therefore the observence of natur 1 justice in ad ini tr tion lill 0

doubt f acLl Lt ate <J. ound decision becaus t e ad inistrator will be better

coua Lnt ed wit'1the f vc ts f n issue but it ill lso ~o long w y to aasu

t'iefeelings of th~ people directlyqffected "!boutin·ustice or any faul

plqy and will repose confidence in t e administr tion. It is not enough

that justice i done it ust manifestly be seen to have been do e and 0

otler rules ensure t is better than the rules of n tural justice.

lowever, the co~rts by themselves cannot achieve much; ar1i ent do

interve e an mi ht decide to invalid te a court eci 101 ty an enactment,
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The citi~en therefore should not expect too much from the courts especially

when the decision will have substantial impact on the political climate. They

are at the mercy of parliament and unless they proceed with -tact and discretion

not only may their decisions be nullified, but they may find themselves strippe

altogether their juridiction particularly in controlling Ministerial powers.

Hence, the courts have been cowards in this respect. They evade conflict, but

the price paid is Lnad- .juat e judicial review. The courts fai 1 to take

jurisdication in Controversial Cases (1) and fail systematically to probe

administrative action.
2It has been suggested that three main techniques may be used to fizzle

out the efficacy of any decision made against the administration by the courts,

First, delaying tactics may be used to Eostpone the evil day of a final court

order. Secondly, following the order an identical decision may be taken.

Thirdly, the government may resort to legislation as pointed out above, often
;..0

retrospective to nullify the effects of the judgement. One should add, perhaps

the possibility that government will simply disobey.

Where the rules of natural justice have not been followed the issue of

whether a decision is void or voidable, as indicated above is not settled.

But it is submitted that a decision arrived without recourse to natural justice

is void. The Courts attitude to the annulment of administrative decisions

has been guided by the length the action has stood unchallenged and the wider

the ambit of the action, and the consequences of decla~ing the decision so.

The courts are not blind to the above considerations, although they seldom

discuss them openly. At this juncture one might ask, on what criteria is an

action held valid until avoided? If there is a breach in the eyes of the law

there is no way the court can turn around and say "looki it is not a serious
\ .~

one it can be avoided'. Such a situation,is untenable. Thus the use of void

or voidable to $ive a lee-way to a wrong decision to stand should be left aside
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If ther~ is a breach of natural justice a decision is void despite the

consequences. Government Officers should not be jealously protected and get-

away with it when they act contrary to the law.

Again the courts might not do a sterling job due to their colonial attitu

Technicalities in the administration of justice abound ~o subtle as to

Mesmerize the layman and scare him off (3). But also apart from these in~ereat

technicalities the colonial. era saw the unholy alliance of the courts and the

executive. Justice was meted on racial grounds. The Africans who were not the

beneficiari es deve loped a coward 1y att itude tcw ards the courts, not: to mention

his financial incapacity to finance his case. This racial bias has been

observed by two seasoned authors and vis:

"Thus the High Court in the past performed its traditional roles
for a very limited section of the population and the position has
not changed appreciably since the advent of an Affrican Government(4) ."

This Colonial stigma could appreciably be eradicated by the Africanizatio
i.lo

of the judiciary. Whereas other sector~ of the economy have seen a

substantial increase of indigenious brain, there has been a consistent and

persistent dorminance of foreign brain at the bench. It is recommended that

Africanisation will ensure the citizen that he will get his fair deal in the

courts in the face of his fellow African unlike an expartriate who in his

mind was the cause of the colonial misery.

The dichotomy between an ladministrativel and I judiciall act should

be left aside; it is unnecessary. An Indian case of Kraipak-v-Union of India(~

is a significant step forward. It has decided to ignore the distinction which

has left the law vague. When the traditional argument of the distinction ~as

raised and that one body was not required to accord the affected party

natural justice, Justice Hedge pointed out that it made no difference whether

the distinctton existed because:- ."

"the horizon of natural justice is expanding and the applicability of
its principles to administrative I proceedings"

in discarding the doctrine of procedence he said "Public good is not advanced
by rigid adherence to precedents. New problems call for new so lutions."
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discretionary powers to provide substantial evidence in support of the

findings of fact which those bodies have given as their reasons or justiEicati
(8)for their decisions

The Ministers should bring their evidence to the examination of the

court and find whether it is weighty enough to support the claim as in the
. 9

English case oE Conway-v-Rimmer where Lord Reid examined the documents and

formed the opinion that they were not in any way prejudicial to the proper

administration and general public interest. The Kenyan Evidence Act Sec 131

states the contrary in holding that such documents are privileged and there

seems to be no change as evidenced in the recent case of Semo-v-Mudavadi 10.

It is my submission that the courts should be given a chance to p~use them.
"

In the instance where the judge might not have the knowledge and forseability

of the repercussions that might befall due to a disclosure of the documents

it is advisable and if the minister is to be stopped from being a judge in
r'

his own casuse to refer the matter to afl administrative tribunal or special

body consisting say the Chief Justice who must be a Kenyan and African or

administrator no longer in the civil service.

It is further submitted that the substantial evidence requirement can

be extended beyond the control of preliminary jurisdictional facts and can be

applied to the whole of the decision making process, even when the power is

conferred in subjective terms, provided there is a duty to give reasons for
(11)

a decision • Further more in ¥adfield, the court showed that it would not

be deterred by a failure to give reasons. Logically, a failure to give any or

adequate reasons would run foul of the substantive evidence rule. FurthermorE

in Givaudanx-Co. Ltd-v-Minister of Housing and Local Government (12), the COUI

held a decision bad in law because the reason~ required by and given under

planning leg~slation were so vague and uncertain as to be unintelligible.
4L

Inevitably reasons, even if disguised by the name of the policy, must, in

the individual case, be shown to be based on facts founded in evidence. The

courts could and should test the substantiality of those evidentiary
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foundations. Thus without questioning the merits of a decision-makers

subjective judgement. The courts could nevertheless require that there l)e

substantial evidence to support the factual findings or assumptions upon

which that judgement is based.

The courts can insist that before acting, he shall at least find out

the facts and find out in particular whether there is another side to the

case. The wielding of power would be arbitrary if this were neglected; and

the courts can provide a canon of good administration by holding that unless

the other side is first considered the power is improperly exercised. The ru

is a safeguard not against perversity but against well-meaning ignorance or

carelessness - a much more likely danger.

As concerns the concept of a hearing, an oral hearing, if practicahle

will yield better results. Where facts are in issue or a sense of injustice

prevails, paper is usually a second-best way to the truth and a solution.
~ (13).Like most vital principles as Lord MacDermott notes .-

"the audi alteram partem does not thrive in lip-service; but
properly applied, its value in controlling the departmental use
of power, in supporting the rule of law, and in strengthening
the bond between the state and its members cannot be exaggerated."

Another safeguard that can be afforded to a citizen is a right to

appeal from the ministerial decision. It should be either to the courts or

to an established administrative tribunal. This will assure the citizen

that unjustice has not been done by giving him a chance to give his version

of the story and be satisfied that there was no bias or rather there has been

an effort to see things from his point of view. In this respect, a right of

appeal provided upto the highest tribunal may be expensive and thus bar

many aggrieved parties, but if a question of law fairly arises in the

discharge 01 a statutory function committed to the executive, there seems no

good reason why the cost of resolving ft, whatever the result, should not be

borne directly by the public purse.



- 71 -

It seems necessary as Lord McDI~ott suggests (14) to estahlish a body

composed of a number of distinguished administrators and experienced lawyer~

so as to resolve disputes and ameliorate the apathetic attitude of the citizel

towards the courts. This body must be completely independent in order to gail

the necessary prestige and command the necessary respect.

In connection with the remedies especially Mandamus which does not

apply to the Crown or its agents, an extension to the same is necessary. As

the law stands, it is not a genuine protection for abitrary use of power
(15 )

by the executive. Professor Wade has suggested that the courts might

adapt Mandamus so as to make it available against those officials:-

"who are not concerned with sove!ign powers of the state, butr-
with the powers which it has assumed to fulfil public needs
in the social and economic sphere ••.••. "

All is well said but who will ensure that the executive as well as the

courts do all they are supposed to do lawfully? In other words who will watc~

the watchers? Mr G.K. Rukwaro (16) having examined all the existing

institutions created for the purposes of ensuring that there is a limit to

excessive power, and critically assessing their efficicacy notes that:-

"it is unwise to wait until a situation has reached crisis
dimensions".

Hence, he suggests the establishment of an ambudsman. The services

of an ombudsman ~lill ease the tension between the executive and the citizen
awhere the courts are wary to trend, provided the ombudsman is given his due~

(18)
position in his endeavours

In Kenya an ombudsman, like that one in Tanzania will do a good job.

The practice of the Tanzania permanent commission of Enquiry in this regard

ha~ been that once a matter is held to fall, prima facie, within the

jurisdictio~ of the commission, the decisio~ as whether an investigation

will be carried out is up to the commi~ion itself.

The whole of the tellets of operation read together reveal that the

ombudsman is intended to be a supplement and not a substitute for the courts.
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Horeo~er, the ombudsman like the courts are limited in power for they have

to toll the line of the government, finally they may fall prey of the

government.

However, the first Chairman, E.A.H. Hang'enya said the commission dell

with, arbitrary decisions of arrests, omissions, improper use of

discretionary powers, decisions made with bad or malicious motive or decisions

that have been influenced by irrelevant considerations, nri sa pplication and

misinterpretation of laws. With such a wide scope the PCE has become a

forum for hearing quite a number of grievances that went without redress.

Indeed, it has become the "poor mans lawyer". The other good quality is that
r i9)

if overrides oaster clauses in a statute and can have all documents

except those disallowed by the president. However, this ambition may be

hampered by the executive by unwilling to implement its decisions.

In Kenya (20) the ombudsman has been objected in this strong language:-

"it is feared that the oinbudsman-might be misused by unscrupulous
elements in society for witch-hunting and undue victimization".

Perhaps the Kenyan executive should learn from New Zealand's ombudsman who has

publicly claimed that his decisions have encouraged departmental officers

to take great care in the exercise of discretionary powers wh'ich before were

final and not open to challenge (21) However on the same score there are

those who feel:-

"The ombudsman has not made an ounce of difference. We never ask
ourselves, what would the ombudsman think about this case?"

However, he is a necessary tool to bridge the gap left by the court, in my

view he is the mediator between the executive and the citizen, he is closer

to the executive than the courts and assuming he is of integrity and firmness

he can do that which the courts have not been,able to do. For a Kenyan

ombudsman, ~ts form, qualification of appoihtees and other related matters,
(23)a lot has been written However, it must be pointed out that an

ombudsman appointed by the executive will in times of crisis allign itself

with the executive. I would recommend that he be popularly elected so as to

ensure a degree of autonomy.
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It is my submission that, the relationshjp between the courts and the

executive requires to be overhauled and reset so that the supremacy of the

law may prevail in a manner better calculated to promote a more even

administration of justice on the one hand and the act and pracLice of sound

administration on the other.

Thus, having seen that the docrine of natural justice is being

emasculated from within and honoured in name but dangerously devalued in

substance, given only lip-service, such a state of affairs should be left

aside and a return to first principles should be made. Natural justice is

embedded in the concept of due process; as one of the earliest instances of

its invocation in English law illustrates (24), notice and opportunity to he

heard are its marrow. Establishment of the integral relationship between

the two rules of natural justice requires no more than a restoration to the

status quo ante. A more positive part must be played by the courts in working
J-'out in differing concrete situations the elements of a fair hearing; the

narrowness of vis ion evident in Malloch-v-Aberdeen Corporatj on (25) wi 11 have

to be replaced, if more than mere lip-service is to be paid to the notion of

fair play, by a creative willingness to keep its practical expression abreast

of current conceptions of justice. There must be no sliding scale of due

process embodying the criteria of the appearance of quilt or innocence for su~b

is the antithesis of fair play. The principle by Lord Wright in Spackman-v-

General Medical Council (26) must be reaffirmed;-

"if the principle of natural justice are violated in respect of
any decision, it is immaterial whether the same decision would
have been arrived at in the absence of the departure from the
essential principles of justice. The decision must be declared
to be no decision".

Therefore, if the concept cr natural justice is to be salvaged from

being a mere~slogan, in view of its constan(erosion and judicial metamorphosis

- an endeavour to relegate it to the annals of history - and to avoid
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multifqrious offshoots surrounding it that only

"cast a lengthening shadow, the shades of which serve only to concpal
the decline of its substance"

it is paramoJnt that it be restored to its status qUO as evidenced by

Cooper Case.

During the war the administrators should not be ~nnecessarily bound

as to frustrate a successful execution of the war; nevertheless, due regard

must be paid to the violation of the citizens rights. The doctrine of

civil necessity must ve properly exercised and the courts should not feel

bound to give the administrators as indicated in chapter two of this thesis

a chance to properly prosecute the war.

In summation of this thesis, let me give a Caveat to the reader that

the success of the recommendations so far outlined will depend more on

the willingness of the government to keep to its ambit and not to interfere

with. those institutions established to safeguard the individual from abuse
t-"

of power.

\ 0"
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