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A CRITICAL APP.RAISAL os THE ~~ECT?RAL LAWS IN KENYA WITH SPECIAL
REFERENCE TO THE 1979 GENERAL ELECTIONS

INTRODUCTION

Any organized community needs and depends upon predetermined
rules of conduct which have general acceptance and enforceability.
It also requires a body of selected individuals who are entrusted
with the responsibility of ensuring that the said acceptance
and enforceability conform with agreed or imposed norms of conduct
for the time being prevailing within the community. This is in
essence what the concept of democracy tries to achieve. It is
submi tted that elections are one of the means through wh ich the
above proposition can be effectuated. It is one of the basic
tenets of constitutionalism that the people who are vested with
power must derive their authority from the people. This should
be the case bearing in mind that democracy simp~ means, a rule
by the majority. Our present societies have developed to such
an extent that it is not possible for all people to take part
in the decision making proce~s, and it is for this reason that
the system of representation has held sway for a considerable
length of time. It is argued that people must be given a chance
to change their leaders regularly so as to inject fresh blood
into the national leadership. It is at this time when redundant
leaders are thrown out by the electorate. My prime concern in
this study is to undertake a critical analysis of our electoral
laws as they stand, pointing out the strengths and weaknesses
which are inherent in them. It is intended to ascertain the
extent to which truly democratic elections can be carried on
under the existing laws. Elections conducted under unfair v.
unjust laws would be a hollow sham, and not living in line with
the democratic spirit which our country is striving hard to
achieve.

Chapter I will involve a slight glance at the concept of
democracy as it relates to the process of elections. A brief
reference will be made to the Greek concept of democracy because
it is from this community that the current theories of democracy
sprung from. The writer will try and answer the question
whether it is possible to pursue the Greek type of democracy.
By virtue of the fact that we were a colonised state, it is
important to examine the government system which subsisted
during the colonial era with a view of establishing whether
there were manifestations of democracy, especially through
popular elections. It shall be argued that the colonial
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Legislative Council was not a democratic body as the British
Parliament. Further, it shall be conceded that the Council
was just an extension of the Executive power, a body intended
and devised to advance the interests of the colonial power.
The Africans who were the majority in the colony were denied
the right of representation in the legislative council and
this was essentially a negation of democracy. Such a historical

yexp~sition of the electoral system will aid us in understanding
the nature of our present electoral laws.

Chapter II will focus on the electoral laws as they stand.
This will involve a description of the various legislations
that govern the conduct of elections. Mainly, our discussion
shall revolve around the Kenya Constitution, the National
Assembly and Presidential Elections Act, the K.A.N.U. Constitution
and the Election Offences Act. I shall then proceed on to
examine critically the provisions so described. It is sought
to answer a number of basic questions: Do the laws provide for
a ma~hinery which ensures elections are free and fair? Do they
provide the assurance that only a candidate who is popular with
the electorate is elected into Parliament? Are there sufficient
safeguards against any electoral malpractices? An attempt will
be made to analyse these laws in light of the social-economic
set up. It has been argued that the laws tend to express the
will of the ruling class in society. How the electoral laws
relate to this view is of vital importance -to those lawyers
who are interested in the development of law and democracy in
our country. In analysing our laws, the writer proposes to dig
out whether the laws provide a means for the change of leadership,
or whether elections are held as a matter of course to maintain
the status quo. KenYLis a de facto one party state, and thus,
this study must be undertaken within that framework - The role
played by the party within the electoral framework shall be
examined in order to see whether this negates the idea of a
free choice by the people. One important issue in this respect
is the question of clearance.

The third chapter shall set out to examine the practical
application of the electoral laws analysed in the foregoing -
chapter. The main objective is to analyse the difference that
obtains between theory and practice. It is intended to examine

how the laws are adhered to or departed from by those charged
with the respolisibilities of ccinducting the elections. Empltasis
shall be put on the rules that were made during the 1979 Ge~bral
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Elections. The issue of clearance sh~ll be examined in some
detail because it raised eyebrows in many quarters. Specific
instances where electoral laws were flo,*~~ shall be pointed out.
The manner of conducting campaigns also requires some attention
because it determines to some extent the outcome of the elections.
It has been argued that elections in emergent states are charged
with emotion and tension which ultimately flares up in violence.
Acts of intimidation against supporters of rival candidates
tend to interfere with the free choice of a voter. The aftermath
of elections is illustrative of the manner in which the elections
were conducted. The number of election petitions was recorded
to be relatively higher than during previous elections. All
these tend to show that the electoral laws are not watertight
and there is a need for reform. It is intended to discuss a
few of the petitions, analysing the issues which were raised,
in order to answer the questinn whether the 1979 General Elections
were free and fair as the Law s of the country postulate.

In the last section of the paper, an attempt will be made
to decide whether the electoral laws have achieved their utmost
objective, that is, ensuring free and fair elections. The
writer also proposes in this conclusion to put forward suggestions
and recommendations which might help in remedying and filling
the loopholes existing in our electoral laws. The recommendations
will centre mainly on the provision for a viable electoral
machinery which shall try to minimise the evils of corruption,
cheating and other electoral malpractices which mar our democratic
process. It is only if such maladies are cured that the
electorate can have total faith in the electoral process.

I



HISTORICAL BACKGROUND TO THE ELECTORAL SYSTEM IN KENYA

It is a commonly agreed point that a people's history to
a large extent determines their present day existence. In
light of this general assertion, it is important to trace the
development of the electoral process in Kenya. Liberty· is one
of the important elements of constitutionalism. Liberty in .
political matters includes inter alia, the freedom in an
electorate to choose who should govern, a choice which can be
effectively exercised only where political parties are free to

1compete with one another for the favour of the electorate.
How this cardinal concept has been propagated and adhered to
shall be our main preoccupation while discussing the democratic

'process in the colonial era. The chapter shall deal wi th the
wider concept of democracy focusing briefly on the origins of
democracy,. in early Greece, before proceeding on to examine
the electoral process in the colonial era.

THE CONCEPT OF DEMOCRACY WITH SPECIAL REFERENCE TO EARLY GREECE

Proffessor B.O. NwabuezG one of the most distinguished
constitutional law writers has asserted that, "No word is more
susceptible of a variety of tendentious interpretations than
democracy •.•"2 As if echoing the words of the Professor another
academician observes that,

"One of the most powerful and emotive political forces
in the contemporary world political scene is the notion
of democracy. Yet, as a concept, democracy has been
widely and deliberately misused, abused and misunderstood."]

From the foregoing quotations one can argue that it is not
an easy task to define democracy, because since its inception
the concept; has undergone numerous changes. Each country which
. ? I

. pu.r-p o.rt.edto adopt the concert. h~s in one way or another tried
. I

to evolve its own model of what it believes to be democracy.
But there is one definition whfch has achieved almost universal
acceptance, that is, the definition by Abraham Lincoln, a govern-

Iment of the-people, by the people, for the people. The underlying
idea here is thE popular basi~ of government, the idea that
the government rests upon thJ consent of the governed, given

I
by means of election in which there is universal franchise.

I

On examination of all Jhe definitions pronounced on democracy,
I
i

we discover that the concep~ can mean two things. It can meanI .../2



both a theory of government and an idea of a pa~ticular society.
<>.... .

ASAtheory of government, democracy stipulates the kind of
conditions under which the government can have legitimacy or
the right to govern; as well as the conditions and the manner
by which the citizens control and, if need be, remove the
government. As an idea of a particular kind of society democracy
means no more than a description of government machinery.

The original defini tin of the term 'democracy' dates "back
to the 5th century B.C. The t-erm'was coined by Herodotus a
Greek Political Philosopher, and since thEn it has been adopted
and modified by many different societies. The word was coined
from the words "demos" meaning people, and "Kratem" meaning,
to rule. Thus, the word'tlemocracy" implied a rule by the
people, or in other words, a rule by the majority. There were
a number of notable aspects which are discernible in the Greek
concept of democracy. Political and legal rights were guaranteed
particularly during the electinn of leaders and voting on vital
matters. Criticism of the governing powers was welcome and this
is one of the most important features that the present day

~g0vernment should try and emulate. There was strong respect
for the law which acted as a restraint on the government, and
in effect guaranteeing the rights of the individual. However,
despite all the positive aspects noted above, there were crucial
limitations on the Greek concept of democracy. The concept of
citizenship was a very limited one in that all women, children
and slaves were not regarded as citizens. Also, the democracy
had parochial characteristi~due to the fact that it was only
limited to the city states, for example, Athens. The form of
democracy is not practicable in a modern state despite its good
features. The populations have increased tremendously and also

f
the exclusion of some people from exercising democratic rights

Iis totally contrary to the current ideas of human equalitv.
I -It is from this miniature democracy that the present day demo-

cracies have sprung. However thorough elaboration and
Iamplificati9n of the concept has been taking place through the

centuries. The Greeks later ~ealized the impracticabilii~ of
mass participation in the detision making process, and they
evolved a system of represen1tation which has been adopted
by present day democracies.

The early Greek philosophers tried to pr-opojr-rt theories
I
I

ThOUjh their observations were stro~~~~Jof the ideal state.
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influenced by the condi tions .in t:le small Greek city states,
they later assumed wider dimensions. After the gradual decline
of the Greek civilization, the Roman empire arose. It was under
the auspices of the Roman emperors that some of the theories
propounded by the Greek Philosophers were articulated and put
into practice. Platds conception of a state was one based on
a class system. He believed that men were unequal and thus a

,certain class had the r-a gh t t'o-rule over the others. He was
also of the view that justice was to be administered without
law. Justice was to be gove~ned by the free intelligence of
the best men rather than by the rule of law.5 His contention
that only men made of 'gold' should rule over others is not
tenable in modern democracies mainly because it negates the
idea of free choice of leaders. Aristotle who was a student
of Plato was highly influenced by the ideas of his teacher but
he later departed from them in many respects. He postulated
a state based on law as the only practicable means of achieving
a 'good life' which according to him was the chief goal of
political organization~ The stoic philosophers played a great
role in the democratisation of the Roman Empire which was built
literary on slavery. The laws relating to husband and wife,
parents and children, started assuming more human forms although
this was accomplished very slowly and gradually. Though the
stoic philosophy was not wholly responsible for these changes
it is arguable that this humanitarian philosophy played some
role in the legal and social reforms in this period of Roman
history. It was in fact the Romans who tried to put the concept
of a Republic into practice.

The principle objective of this short section was to trace
the concept of democracy in its rudimentary stages. It has been
potrayed that although the Greeks did not make some of the
sophisticated distinctions which ~xist so far as democracy is
concerned, they still had their system which enabled the society
to lead a properly organised life. As already pointed out, it
is not possible to adopt many features of the Greek type of
democracy because they are not suited to the modern society.

ELECTORAL LAWS: A COLONIAL PERSPECTIVE
Before the,imposition of colonial rule, Kenya was occupfud

by many tribes living separately. Politically, many of the

communities were not organized in form of kingdoms such as

... /4



Baganda, Bunyore, Ankore and Toro .i.u Uganda. T'h.n s , among many
communities, tliere was no clearly defined political unit. These
tribal societies had not reached a level of political integration
where a central authority was recognized - for example, a chief,
a tribal counciletc. Among the Kikuyu tribe for example, it
was not possible to point out at any single person as the leader
of the entire tribe. If an important issue required attention,
the tribal or clan elde~would convene a meeting to discuss
the issue. There was no permanent council of elders. The
elders were given this task because due to their age and experiencE
they were in a better position to decide the issues at hand.
Like in early Greece, male chauvinism was displayed to a great_
extent among the Kikuyu, because women were not allowed to take
part in the decision making process. The system among the
Kikuyu community can also be traced among other Kenyan tribes,
for example the Kambas. Thus, this was briefly the situation
before the tentacles of British colonialism extended into tl

Kenyan protectorate, which was to become a colony later on.
/

This study does not prop~se to analyse the motives of the
BrL tish in coming to Kenya. But in passiug it can be mentioned
that the reasons given by the British are very different from
the actual reasons. The British stipulated that they were
prompted to Africa by the desire of abolishing slave trade
and civilizing the Africans, and to awaken them from the "abyss
of barbarism." It is no wonder then that the missionaries
preceded the colonial administrators with a message of their
philanthropic mission to Africa. But it is hereby conceded
that the British motives w~ mainly three fold: Firstly, they
wanted to acquire new sources for raw materials to feed the
industries Hhich had increased as a result of the Industrial

. 1
I •

Revolution in Europe; secondlyJ there was a need to seek ne~
{

markets to buy the goods produced by the established industJ ~es;
Ithirdly, the Industrial Revol~tion had accelerated the grow1;h

of surplus capital and it was/essential to find areas·where this
/

capital could be invested in ~he interests of the metropolitan
country, a~d Africa provided/such a fertile ground. Though
there were other political ahd strategic factors that hastened
the process of cOlonization) the economic one was most dominant.
Thus in discussing the dem~cratic process in the colonial epoch,, I
the present writer intends /to argue that the internal political
organization was geared towards the real~zation of the economic

!goals. Once these wae achieved, t~e rights of Africans could
remain in the b~ckground.! This chapter postulates that the

I /• •• 5



British colonial administration aimed at evolving a system of
government which approximated the home government in some
respects, to facilitate the realization of their goals.

After the par~ition of the East African territories in
1886 the Imperial British East Africa Company took the reigns
of power in the Kenya Protectorate. By 1895 the company was
unable to execute the duties conferred upon it due to the
problem of under-capitalization. As a result, the British
government through the Foreign office started direct administration
of the Protectorate in 1895. The structure of the colonial
government was completely opposed to the concept of democracy.
Administration was carried on through imposed machinery, rigidly
hierarchical and predominantly military in character, in that
the Commissioner (to become governor later) was the executive
himself. Each and every administrator was responsible to hi~
immediate superior and was not answerable to those he I _led.
This is what has been called the principle of subordination.?
The governor himself was only answerable to the Colonial Secretary.
The administration was not at all representative of the subjects
- they never participated in the selection of the colonial official~

The provisions of the Foreign Jurisdiction Act, 1$90,
portray the nature of the colonial government. Under the Act
the Governor was to promulgate regulations by or-di.n an ces in
council in order to create a comprehensive framework for
administration. In essence, therefore, the co~onial administrative
hierarchy combined in one body the executive, legislative and

-judicial functions. Thi s wa s contrary to the situa t Lon in Bri tain
where the doctrine of separation OJ powers was to some extent
adhered to. As time went by, the colonial office found it
desirable to establish separate institutions for daily conduct
of policy and administration. The most important of these
were the legislative council (for making the law), and the
Executive Council, (for implementing the law). However, in
Kenya like in other colonies, the colonial office remained the
supreme legislative and executive power.

It has been asserted that Kenya's colonial constitutional
history was profoundly influenced by the presence and the cl"aims
of her immigrant communities, primarily the Europeans and
secondly, the Asians.8 The period 1905-J923 was characterised
by settler politics. The settle~agitated for a legislative
machinery to rep Lace the procedures of the adminis tra tive machinery

... /6



on judicia) powers and institutions. It is a feature of the
laid down in the East African ..OrdLr in Council,9 which emphasised

early constitutions that they concentrated on organizing
jurisdiction rather than on establishing legislative and
executive organs. Under the order, the governor had the
responsibility for the maintenance of law and order, for which
he had power to legislate, to establish courts and to deport.10

However, the GovernorsLegislative powers were seriously restricted.
There were formal restrictions and also most of the legislatio~
he enacted was preceded by consultations with the British
Government, whose approval in practice, was essential.

From 1903 we note an increasing involvement in politics
by settlers. The outstanding effect of European~ settlement
was to accelerate constitutional development. The aim of the
settlers was to achieve responsible government under white rule.
But the Indian community tried hard to prevent the achievement
of those objectives.
to the settler views.

The British government was also opposed
Howeve~, the settlers had won an early

victory when the 1905 order in counci~ was passed. The governor's
power was generally restricted due to the establishment of tw~
key institutions, the legislative council, and the Executive
Council. The most significant innovation~ was the legislative
council, which was invested with power to make laws for the
peace, order and good government of the protectorate • At first,

.the settle~envisaged a legislative council under official
majority (their view was to change later on). The council was
composed of the Governor and such other persons, not less than
two in number, as may be appointed by the crown, the tenure
of the latter was subject to the Crown's pleasure.
apparently lost his power to make laws on his own.

The Governor
But in

actual fact the Governor had power to veto legislations passed
by the council,and as such, the 90uncil could not operate
efficiently without hE support. The Imperial Government had
power to disallow an ordinance passed by the council. The
arrangement set up by the 1905 order marks the moYe from the
autocratic rule, and it is here that we note the genesis of the
doctrine of separation of powers. It can be argued that this
body was not intended to be independent if the Home Government
had power to abrogate legislations passed, and also to legislate
directly through Orders in the Council.

"'/7
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The quest~on of representation started assuming wider
dimensions. At first, there were six official members, and two
unofficial members, all of them Europeans. The two unofficial
members were to represent settler interests. While the initial
settler demand was.for nominated representation, they soon began
to agitate for elective representation, arguing for it on the
ground, inter alia, they paid taxes. This was opposed on the
grounds that the settlers constituted only a small section of
the population. However, the principle of Europeans elective
representation was conceded in 1916. In 1919, elective
representation was provided for by the Legislative Council
Ordinance.11 The Ordinance provided for full adult white
suffrage -men and women, the protectorate thus becoming the
first place in the Empire (outside Britain) to grant the vote
to women. Female suffrage had been opposed by the settlers,
but it was eventually accepted uS a means of increasing the
White vote. The qualifications for franchise were that a person
should be an adult and a British subject of European origin
or descent. He had to have ordinarily resided in the Protectorate
for at least one period of twelve consecutive months prior to
the date of his application, and had resided in the electoral
area in which the application was made for at least three months.
A candidate had to fulfill the above requirements and in
addition, the residential requirement was two years ordinary
residence before nomination, and the ability to read, write
and speak the English language. The qualifications portray
the fact that other races were not to have any political say
in the administration of the colony though they we~( the
majority.

With the extention of the franchise to Indians and Arabs,
the communal roll system was initiated. This solved the problem
of demarcation a constituency boundaries. As it shall appear
later in the paper, the communal system would become the centre
of attacks from the Asians and Africans. The system wa~ evolved
basically with the aim of creating a racially stratified community
with Europeans at the helm. Settlers continued agitating for
a majority of unofficial members in the council. On the other
hand the Indians claimed an equality of rights with the
settlers. The Indians'agitation focused imperial attention
on the fundamental issue for the development of the colony.
The colonial office responded w i. th the famous Devonshire Whi1e
Paper, 1923, known as "Indians in Kenya" This paper rej ect vd

the common roll system on the grounds that such a system would •••18
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not act as a bridge between the r~ces. Indian claims o~ equality
of representation with Europeans were also rejected, though an
increase in elective membership was proposed, to bring the total
number to five.

The Paper's importance lay in the recognition of the claims
of the Africans. Though the Europeans and Indians had assigned
themselves the role of defenders of African interests, it is
very doubtful whether they were genuinely concerned about them.
The Paper wa s emphatic in saying that Kenya is an African
country and the interests of Africans were paramount, and if these
interests and those of the immigrant races conflicted, the
former should prevail. However, the Paper was not followed by
a significant increase in African representation or share in
the government. Previously the Africans were represented by
the Chief Native Commissioner. The Paper recommended the
policy of nomi n.at i.ng a missionary to the Council to advice on
African matters, "until such a time comes when the natives
are fitted for direct represEntation." This shows the paterna+is~i
attitude assumas. by the British. It is very doubtful whether
the Missionary knew the needs of Africans.

The Indians did not accept the 1923 awards, and they
boycotted the Legislative Council in protest against the refusal

12of the common roll electoral system. They urged a common
roll on the basis of the Hilton Young Commission Report of
1929-30. The Report's recommendation had as its corollary
that universal adult franchise must be abandoned before a
common roll could be introduced. Franchise qualifications
were necessary to ensure that Europeans were not swamped by
the majority Africans and Asians~J Though the Indian agitatiDn
continued, the question of a common roll was closed till the
first steps w ere taken towards dismantling this racial edit ice
in 1958. But by this time the Ihdian ~igour was declining
because the common roll would include ·Africans as well. The
period 1923~54 was also characterised by persistent settler
agitation for an unofficial majority which had actually been
recommended by the Hilton Young Commission. An vnofficial
majority was reached in 1947 with the connivance of the British
Government. It then became possible for the Legislative Coun ci L

to reject 'government measures.
So far as the Africans were concerned, the initial

... /9
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assumption wa s .tha t they were }lllabt.eto represent themselves
and thus a representative was nominated to speak on thar
behalf. Missionaries represented the Africans but, Ghai and
McAuslan observe that,

"It was, however, inevitable that the views of
Missionaries and the Africans did not always
coincide, nor was the effectiveness of the
African cuase enhanced by the discretion given
to the member to put the African case as he
. 14Judged best.

The Africans not satisfied with this system continued to
press their political demands for representation. From the
early 1920's one notices a proliferation of political parties
based on regional, but rarely national phenomena. The East
African Association gave expression to African needs and
aspirations. The activities of the Association culminated in
the shooting of some Africans and the deportation of its leader,
Harry Thuku, to Kismayu. The Africans continued to argue that
they w~re capable of representing themselves and that they knew
what was good for them. Furthermore, no European wi, th the right

sympathies and understanding could ~ be found; and they
wanted a greater say in the colony's major councils and not
just in the local Native Councils. The Kikuyu Central Association
(KCA) in particular demanded nothing less than representation
by Africans.

African political demands obtained some concessions from
the Government. Native tribunals were formed in the 1930's
although they were never intended to act as '.It political forllms
in any independent sense, bearing in mind that they were
controlled and manipulated by the colonial administration. For
example, the D.C. who was a white, was an ex-officio Chairman15

of the tribunal. "The tribunals .were an attempt at represen tatinal
administration." The first attempt at effective African
repre3entation though advocated as early as 1923 was only
realized in 1944 when EliuaMathu was. nominated to the Legislative
Council. Before this time African representation was through
two missionaries. The two had to be nominated without
restriction of age or profession - this it was contended,
was an a.dm.i n Lst r-a t Lv e discretion not a consti tutional safeguard.
Af'rican represen tation (tlnough nomination) had increased to
representation by six Af'r-I.c : ·'5 by 1952. A procedure for
consultations with Africans belore nomination had grown up •

••./10



The Kenya African Union (K.A.C.) was formed around 1944.
But one of the'unsa tisfactory features of the represen ta tional
methods was the alienation of political organisations from the

"~gislative Council. African political groups were becoming
active but there was little opportunity for the expression of
their views in the Council~6 The European community viewed the
African political demands as emanating from a view hotheads
and unrepresentative of the mass of the people. It is then
arguable that, "the failure of the constitutional system to
accommodate the legitimate demands of the Africans was partly
responsible for the outbreak of Mau Mau •••"17 It now becqme
,clear that a viable constitutional; ~rrangement had to be
devised in order to placate the Africans. A British Parliamentar~
delegation visited Kenya and reported to the colonial Secretary
in 1954. It emphasised the necessity to provide an outlet for
African politics and urged immediate discussions with represen-
tative Africa~s, with a view to arriving at an acceptable
basis for the election of African members to the Legislature.
The maj or keynote of the r-eport was a need to create

<,
G new

syste~ of race relations.
The political violence which found expression in the Mau

Mau insurgence called for a radical change in administrative
approach. The Lyttel ton consti tution wa s launched to try and
achieve this objective. In 1955 a Commissioner was appointed
to advice on the best system of choosing African representatives.
The report was strange and conservative!8 Basically the
Commissioner assumed that the vote is a public privilege, not
a universal human right. Franchise was made especially
difficult for the three "Mau Mau" tribes, Kikuyu, Meru and
Embu. The Government modified the proposals. Under the new

I

,Lyttelton constitution an African to get a vote had to be twenty
Ione years or over. He should ~lso have completed intermediate

schooling or gone through gove~nment service. There were also
property qualifications. Afrilan leaders correctly/critical of/wl
these provisions, though theY/did contest elections under them.
Under this cons t L tution, eigh/t African elected members joined

f
the Legislative Council. AI~ost from the beginning, they
campaigned for the increase bf African members to fifteen Their
intransigency forced the col~nial secretary to make his own

Iaward, 'which formed the basis of the Lennox Boyd constitution.
f

Under the new constitution the number of Africans was
increased to fourteen, thus in parity with the Europeans.
There was also a move away, from the communal r'oL], system.

I
I

The
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constitution also emphasised the importance of safeguards fOl'
the minorities, which was a typical feature of the British
rule in Kenya. It is quite clear then, that the colonial
administration had realised the dominance of the Africans.
What the Africans were now lacking was the political force
through political parties so as to be able to push their demands
further. However, the Afr{aus in the legislative council played
the role ofa pressure group with splend4d dexterity.20

The period from 1958-63 can be described as one characterised
by party politics. The government had realized the futility
of denying the majority Africans the right to self-government.
Logically, it could not withstand the "wind of change" which
was sweeping through the entire African continent, fuelled
mainly by the attainment of independence by Ghana in 1957. The
dominant feature in this period was the re-awakening of tribal
and racial feelings among the diverse communities in Kenya.
The co~onial structure was fully responsible for the cultivation
of these animosities. In the 1960 Lancaster House Conference,
safeguards for the minorities were stressed.

As it happened recently in Zimbabwe, after the 1960
conference twenty seats out of fifty three were communally
reserved, the remainder being open to contest by anyone. This
was to avert an overwhelming African majority in the legislature
The settlers led by Blundell and Cavendish Bentick organized
their own parties to advance the interests of settlers: Later
on Blundell decided to convert his party into a multi-racial
party but to the bitter dismay of the great mass of settlers.
Some Europeans tried very hard to prevent the conclusions reached
in the conference but with little success. Mr. Tom Mboya
observed- that, "The five weeks of the Lancaster House Conference
--- not only brought about the declaration we had sought, that
Kenya was to bean African country, it also reversed the whole

21constitutional process."
It is important to discuss the political activities that

took place-between 1960 and 1963, because the factors that were
in issue are still discernible in our political system.
been asserted that,

"the last stages of Kenya's path to independence was
characterised nor by a vigorous and final onslaught
by the Africans, but by a slow and tortous period of

It has

reconciliation of competing claims." 22 .../12



The major protago~ists in the battle were K •.i\.N.U.and
K.A.D.U. The settlers viewed K.A.N.U. with a lot of. suspicion
It was regarded as a party of radical natinnalists who despite
institutionalized safeguards, could easily nationalise settler
property. It was also a "Mass party" because of the larg~
following it got from the larg~tribes especially the Kikuyu
and the Luo. The smaller tribes became sceptical about KANU
and as a result they amalgamated their tribal parties to form
KADU:3 KADU had the ~:ypathy of the settlers who were more
interested in the ,protection of their property. KANU advocated
a unitary system of government while KADU wanted a Regional
form of government in order to protect minority jnterests.

The 1961 elections were almost a straight fight between
KANU and KADU. The former won 72% of the popular vote but only
24% of the 65 of the elective seats. The elections were quasi-
representative. By this time the franchise had been extended.
Requirements for qualificatinn were capability to read and
write ones own language, to be aver forty years of age, and
to be an office holder in a wice range of ~Ghedule posts at
the time of registration. One had to have a minimum income of
£75 per annum. The stage had n ow been set for the transfer
of power on the basis of the We.'tminister Model. Ethnical
factors played a great role in subsequent elections. This is
clearly portrayed by the defection of Mr. Paul Ngei from KANU
to form the African People's Party (A.P.P), which was dominated
by the Kambas. The 1963 elections were seriously marred by
tribal loyalties. KANU won the elections comfortably and was
invited to form a government. KANU then re-direc:t;ed its efforts
t t I . f t I' t i t b i ] .t d 1 .t . . t . 24o he po lCY a cen ra lsa lon, s all y an egl lmlsa lone

Kenya started as a multi party state. However, this was

KANU and thus 'ole. ha<;\. a <;\.e.~a,,\..~ ~-.:\.'C)?a--c\;';l ",,\.a\.'C. \)urin.g \.'n.e
I . dolonial era we had only one Legislative Council but at ln epen-
Idence we have a bicameral LegislatMre. There was the Senate
Iand the House of Representatives. i The Senate was to act as a

political safegtiard for "Majimbo"/ It was to consist of five
members from each region, chosen by the Regional Assembly, and
it was to be subordinate to the Jouse of Representatives.

. i
The KANU government was determined to abolish the bicameral

I
legislature. The Senate was finally abolished in 1966. ThA
elected members of the two Hous~s were declarei elected members

'of the new National Assembly. The Specially Elected Members
of the House of Representatives was declared the specially
_, __ .J.... _ -,



members are nowadays referred to as Nominated Member5. The
structure of the legislature remained the same mainly because
Kenya has a one party state except for a short spell during
the life of K.P.U.
CON C L U S ION

This chapter has attempted to trace the development of
representative democracy from 1880-1963. It was the intention
df the authOr to prove that the colonial regime was authoritarian
with little respects for the rights of the majority. It has
been seen that the ultimate power vested in the Governor, though
he was subject to dictation from the Colonial Office. The
Legislative and Executive Councils never helped much in the
devolution of power. Their roles were mainly advisory, and the
fact that there was &n official majority in the councils go
far to prove that these were bodies to be manipulated by the
colonial administrators. However, settler agitation injected
some life into the Legislative Council. It become the forum
to air grievances and criticize the government or its officials,
but in relation to legislation its role was insignificant.

The colonial regime was then a complete antithesis of a
representative democracy. A person can be described as a
representative only if his election involves some obligation
however slight, to advance the interests or opinions of his
electors. This was totally lacking in the case 'of the Legislative
Council so far as the majority were concerned. If one~holds the
view that democracy is an expression of the will of the majority
then there was no trace of democracy in the era under discussion,
simply because the majority were granted voting rights only in
1957. Furthermore the right was limited to the elite and

~prope~tied Africans. The strategy here was to create a 'class.
-~hich / take over power after independence, and prepared to /would
perpetrate the same policies as the colonial regime.

It was then true to argue that the electoral laws so
established were made to suit the interests of the ruli~g class,
that is, tlie settlers. So long as this class could articulate
their grievances the other races could as well do without
representation! The British clothed with ideas of White
superiority assumed a paternalistic attitude by appointing
Missionaries to represent the African interests. The Devonshire
White Paper which purported to recognize the rights of Africans
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was a mere ~ypocritical device to m~squerade the inten~i~ns of
n~the British. The Africans read through these inteitons and

they continued to press for their political rights which were
finally achieved through a bloody struggle. The task before
the new Kenyan Government was to try and resolve the contradictions
of the colonial systems - its laws, institutions, policies etc.
How this has been done in reference to electoral laws is the
objective of the forthcoming chapter.

. ../15



A CRITICAL APPRAISAL OF THE ELCTORAL LAWS IN KENYA
15

This chapter aims at describing the electoral laws as they
are, while at the s'ame time pointing out the weaknesses and
loopholes inherent in the laws. As present election' laws
stand, they provide firstly for the procedural machinery for
holding elections, and secondly for sanctions against activities
that prevent a free and fair election. The rules are of vital
importance if the whole election exercise is to remain free and
fair. The records of elections in post independence Africa
shows that the law needs to protect the system not from the'
voters, nor even the candidates but from the organisers of the
elections, the incumbent executive~ All the laws are not
water tight and so the possibility of manipulation by the
organisers cannot be ruled out. The chapter sets out to
demonstrate how the laws have buttressed the deoocratic system
in Kenya. Our main concern will be the examination of the

?
National Assembly and Presidential Elections Act7~ Election
Offences Act, athe Kenya COll'3titution4 3nd the KANU Constitution.
It is posited to.deal with the electoral machinery for the
General Elections, Presidential Elections, and lastly the
election offences. A democratic legislature is regarded as
the linch pinof the new constitutional order and so elections
to this body must follow the laid down procedures.

There are three types of membership in the National Assembly.
The most important grounds is that of elected members, each of
whom represents a single member constituency.
the nominated and ex-official members.

Then there are

FRANCHISE
The constitution provides that elections for the elected

imembers are to be held on a w~de franchise. Under S.43(1)(a)
all those persons ~o are eighteen years and over are entitled

I
to register as v ot c-r-s , No one can vote unless he has been so
registered. The age limit i1 important because one should be
in a position to make a correct choice, otherwise the election
will serve no purpose. S. 4p (1)(b)(c) lays down the residential
requirements before registr4tion can be obtained. The applicant

I
must have been resident in kenyacither for a period of not .less
than one year immediately Jreceding the date of application or

Ifor a period of, or period~ amounting in aggregate to nd less
I

than four years in the eight years immediately preceding that
i

date. He must also have resided for five months lOn ~he 0" preVlOUS
I ... /16
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twelve monthsin the oonstitu ncy in whichhe applies to be registered;
alternatively, h must for a similar period have been employed,
possessed property, or conducted business in the cansti tuency• A voter can
be disqualified from tration on the of insanity, being an
undischarged bankrupt, if he is und r a d th tenee, if is in lawful.
custody, or if the t10nal Ass ly so prescribes due to the sion
of an election of'fetlee.6 A voter cannot ter or vot twice. 'lb is •
no req t that ster be drawnup beto an e1 tion. Th
Electoral 10n powerto direct the re stratton of vo in
a constituency by e1 ions ~ necessary. 7 e this -.--
is ercisable t thed1 tion of tb on, it is d lrabl that
th should a fo the revision of the register not less
than four nor re than five y since th previous ral elections.
The register should eb po hIe retlect the that
~~,..~ place in th consUt t vised in 1919 f".P-n~

Elections. 'lb tter • discussed in Mathai Case. H~""""""'"
did not a pear in the so h tion candidate in
th Nyeri by-eleotion re ' nUon t sh had ~:1St:;en~
in 197 t and that th supervisor ot Elections to include
in the ne . ter not u ld.

QUALIFICAnO

t be as a vo in a canst! tuency (though h
is not tricted to cont.est lections in t t constituency only). The

l1m1t t twenty one y •6 The logio is t t only tmse DP-t''8Ol'11S

should be ligible to represent the • cadd1d tes t pass proficiency
tests in th l1sh and Kiswahill language.~.•9 The nt put forth in favour
ot this requirement Ls that candidat should be ble to participate fully
in th deUberations of tic 1 ly. In th election 1 ton of

Jobat All and bdullah1 S1rat -VT G.K. Glth1nji and Ib
10~~~:,£r~1 th High Court nullifi the election or one M.P. who

found to t i b1 pretic1 y ificate through

or d it by ano to sit tb ts or
candidate t be pollt~ party.ll nu.s t is of

t hinderance to th of ing in mind t . t
K :ya is d facto party state. Th 18 for a provision
for 1nd nd candi t iei te in tb el tion it is the
only y the voters can proper choice. It is the contention
or th wri that only
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those who will cooperate in the perpetration of the system will
be nominated. However, some of the persons once nominated and
elected into parliament do not toe the line of the ruling
classes!2 The provision was passed in 1968 basically as a
counterforce to K.P.U. activities:) The provision was put into
operation in the 1974 and 1979 General Elections when some ex-
K.P.U. Members and other "disgruntled elements" were barred
from contesting seats in the elections:4 Furthermore, details
of the clearance procedure are not well laid down.

A person is disqualified if: he owes allegiance or ob~dience
to any foreign state; he is under a sentence of death or under
a sentence of imprisonment exceeding six months; if he is
adjudged to be of unsound mind; if he has entered into any
contract with the government; and if halds any office in the
public sector:5 This last disqualification is to rule out the
chances of a candidate misusing his public office to win the
election. The provision relating to bankruptcy is questionable.
Perhaps the rationale is that one who is not capable of
managing his personal affairs is not fit to represent members
of the public. Parliament may also provide that a person who
commits an election offence that is prescribed by Parliament
is not qualified to be nominated for election as a Member of

16National Assembly for a period not exceeding five years~

The power of nominating a person as a Member of the National
Assembly vests in the President:7 They are nominated from
amongst persons who, if duly nominated, would be qualified to
be elected as Members of the Assembly. The President is at
liberty to nominate only such persons as to whose subservience
he is assured. The major role of the nominated Members is
fortification of the executive. Since they owe their appointments
to the Chief Executive, naturally, they are inclined to
supporting the government's policies in Parliament. If the
nominated members are to play an impartial and purposeful role
in Parliament, then they should be appointed by the Electoral
Commission or the National Assembly~ In the current legislature
th~ front bench exceeds the backbenchers. Thus when the
nominated members and some backbenchers join with the front-
bench, it becomes very easy to bulldoze any government Bill
through Parliament. Conversely, any Bill which is unpopular
with the government is very unlikely to pass through. Recently,
a number of M.P.'s stormed out of Parliament complaining that
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they were not l,Jeinggiven sufficit:....nttime to debate controversial
- . 18

Bills because of the voting superiority of the lrentbench.
There are also assertions that the f'rontbench attends Parliamentary
sessions on particular days in order to pass through a government

't d i ik 19Bill or to oppose a bill which the governmen lsll es.

CONSTITUENCY DEMARCATION

The Electoral Commission prescribes how constituences
are to be divided. Parliament may prescribe the minimum number
of constituencies, which should not fall below 158 and the
maximum number shouli not exceed 168:° In demarcating
constituencies the E]ectoral Commission takes into consideration
the density of population, population tren~/ the means of
communications, geographical factors, comml1llityinterests and
the boundaries of existing administrative areas. This power
is vested in the Commission to avoid gerrymandering by the
Government. The commission when directed by Parliament can
revrew the number, boundaries and names of constituencies at

21intervals of H0t less than e:~ght and not more than ten years.
Such a r-evi.ew ~0 important because it takes account of increased
po~ulation in order to ensure the electorate is properly
represented. (But as/surfaces later, the role of the Commission/i'
has been of minimal significance).

In Kenya we have single member constituencies. Designation
of constituencies in reference to ethnicity has served to
heighten parochialism and sectiona+ism. Ethncity has had the
further effect of excerbating tribal sentiments which the national
leade~ are striving hard to eradicate:2 Membersof certain
constituencies have come to regard these as their personal
domains where other M.P.'s have no right to set foot on. This
attitude is deplorable because an M.P. should take into consideratj
the interests of the entire nation , though, at the same time
not forgetting to advance the cause of his electors. Many
constituencies follow the administrat.ive structure devised b.y
the colonial government to suit its avowed objectives of divide
and rule. This is a defect which should be remedied by the
independent government.

As the present electoral laws stand, the ruling party can
nominate as many candidates as possible. It is questionable
whether the most popular candidate~s elected. Elections
are held on the basis of "fast past the post" system i.e.
the candidate who gets the largest number of votes is declared
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elected. It has been argued and ~ith justification that when
candidates share the votes extens~vely the chances are that a
very unpopular candiate might go through. Of late there has
been much talk about limiting the number of candidates to make
sure that the most popular candidates gets elected. This is
quite fair on one hand but on the other hand, the ruling party
might misuse its power by imposing candidates on the electorate.
This question demands urgent action since there is no opposition
party.

ELECTORAL HACHINERY
If elections are to be free and fair, it is important to

have an electoral machinery which ensures that the democratic
process is not jeopardised. To safeguard against any abuses
the constitution has provided for voting by secret ballot and
an electoral machinery central to which is an independent
Electoral Commission. The President has the power to appoint
the Chairman and not less than four oth~members.23 Appointments
are made for f~ve year perio~, and dismissal can only take
place through a procedure that applies to the dismissal of a
judge. A member can only be dismissed on grounds of infirmity,
misbehaviour or inability to exercise the functions of his
office.24 The security of tenure is to safeguard the independence
of the Commission at least in constitutional theory. The body
is not subject to the direction or control of any other person

the discharge of its functions, and it may
procedure.

The Commission serves two important functions. Firstly, it
draws up the constituency boundaries and it is responsible
for the conduct and supervision of ~ections, though in regard

2--
to the latter, it is doubtful if the implementing legislation J

gives full effect to the constitutional provisions. The
Commission also directs and conducts the registration of voters.
But this role is vefy limited because it can only order the
preparation or revision of the registrat~gn, and the government
provides machinery for such legislation, The appointment of
returning officers an~Signationof polling stations is done
by the government. Normally, the administrative officers are
appointed as returning officers. This situation gives the
electorate the impression that there is direct or indirect
influence by the governmeut. Thus, it is arguable that the
great4 power delegated to the Commission by the constitution is
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seriously certailed under Cap. 7. In order to portray that
elections are free and fair there is a need to limit the role
of the government in elections_ The Commission should designate
officers to prepare the register of voters and to act as
returning officers. As it stan~ the electoral commission has
remained a toothless bulldog.

If there is a claim that elections were not conducted
according to the proper procedure the High Court has original
jurisdiction to determine whether a person wa s validly elected
or whether a seat in the National Assembly is vacant:7 Any
person entitled to vote in the elections to which the application
relates, or the Attorney General can petition the High Court
to adjudicate on the matter. The constitution (S.44(S) provides
that determination by the High Court of any question Under S.44
shall not be subject to appeal. This limitation is meant to
reduce the occurrence of litigation ad infinitu~. These
extensive powers are vested in the High Court on the assumption
that the judiciary is impartial and independent. But on deeper
scrutiny we find that this icl only illusory. The judiciary
can and has been subject to manipulations by the executive.
Even if the court reaches a correct decision the executive
might intervene through its executive and legislative power.
This occurred in the Paul Ngei case (discussed later in this
chapter) •

The National Assembly and Presidential Elections Act
(Cap 7) provides for the procedure of voting. For the purposes
of a I" 'liamentary election the speaker issues a wr-Lt to
declare a vacancy in the Hot•.:n. This occurs upon a dissolution
of the As!:>c!,,;·lyor when a va .ncy arises out of any other cause.
The wri ts H •••..:e. then delivered to the Supervisor of Elections
who should ~pecify within ten:days, the date of preliminary
elections, the nominations daf, and also the day when the poll
is to be taken. 2~ In Kenya the preliminary elections are

~ I'combined together with the actual elections. Candidates are
I

supposed to take their nomin~tiQn papers to the District
ICommissioners who normally a ct as returning officers. Si tua tions
!

have arisen where a return:ijngofficer misuses his powe r'by
refusing to accept the nomifation papers of a certain candidate
on the ground that the candidate is time barred. But on most

I
occasions the directives come from other persons in the higher

j
ranks ~~ the political hierarchy.
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Candidates are supPJsed to make a deposit bel0re they can
be allowed to contest and seat~. T~e purpose 01 t~is provision
is to keep out the many who are not privileged lrom joining

X the ranks. Advocates 01 the provision will argue that this is~~~
e",\'j Vol Co\.1 c! S h cu.t' ~ V\~ r <:0 t'V\ to -, \:;.1.1* \'" -

higHly doubtTul. Also to be nominated as a candidate on~'must
subscribe 1000/= to' be a lile member 01 the ruling party KANU.
These provisions call lor a quick repeal il we are to maintain
equality in the elections.

Every candidate is supposed to appoint an election agent.
A candidate can act as his own agent and thereby he shall be
subject to the provisions 01 part (V)A 01 Cap. 7, as a candidate
and as an election agent. The agent represents the candidate
at a polling station to see to it that there is no unlair
dealing.

There are Regulations which govern voting by secret ballot,
designation 01 polling stations, the erection 01 polling booths,
the conduct of voting and the principles applicable in the
counting 01 votes79 Regulation 26 provides that no person
shall communicate with a voter within the precints 01 the polling
station. Communication is not de lined but it may iilclude
carrying a candidate's poster or wearing his badge or T-shirt.
There is also provision lor sealing ballot boxes so as to avoid
the possibility 01 including illegal ballot papers. The
procedure lor counting the votes and a recount where necessary
is laid down in the Regulations. The prime objective 01 these
regulations is to ensure that the elections are not mari~d by
any malpractices. But on observing the various grounds raised
in the petitions, it is clear that the rules are too oltenly
Il0uted. Sometimes the returning ollicers breach the rules
in order to make sUB a candidate 01 their choice is elected.

The electoral machinery tries to guarantee a lree and lair
election but still there are many loopholes some 01 which
have been pointed out. There is a need to amend the laws, in
order to lacilitate easy apprehension 01 the people who try
to distort the electoral process. This is the only way 01
maintaining the sanctity in the entlre process.

PRESIDENTIAL ELECTIONS

Presidant~al Elections have never been a reality in Kenya
since independence. The consti tution and the National A, -rnbLy

and Presidential Elections Act provide lor the procedure o
electing the President.JO To qualilY as a candidate lor the
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persons who are registered as voters. Where more than one

Presidency one must be a Kenyan cit5zen of thirty-five years of
age, and should be registered as a voter in the elections to
the National Assembly?1 In our system the President is "elected"
directly by the people through their representatives in
Parliament. A candidate must be of a higher age because for
a president you need a greater degree of maturity since the
responsibilities involved are considerably greater.

Under S. 5(3) (a), the President must be nominated by
each political party in the elections. (The constitution
presupposes a multi-party system). To be valid the nomination
of a president must be supported by not less than one thousand

candida~e is validly nominated a poll shall be taken in each
constituency. If only one candidate is nominated (as has been
the case since independence) he shall be declared to be elected
as President. The President must represent a constituency in
Parliament. In case there is a vacancy in the Office of the
President, elections are to be held within the period of ninety
days following the occurren~~ of that vacancy.32

The practice in Kenya is that the le~der of the party is
autJomatically nominated as the party's Presidential candidate.
In the final analysis this leads to extreme personalisation
of power, and the President becomes synonymous wi. th the
government. It has been argued that in the traditional African
systems, we never had two leaders at the top competing because
this was likely to cause disunity. It is a question of debate
whether such an argument should subsist when ·everybody is
yearning for the strengthening of the democratic process. The
President is vested with almost absolute powerwhich can easily
corrupt so far as elections are concerned. For example, he
is the one who appoints the Me~bers of the Electoral Commission.
Also the returning officers ow~ their positions directly or

I
indirectly to the President. fhus, there is no reason why they

!cannot act in accordance with IPresidential directives and inI .
/the process conducting electi6ns ullfairly.

- I
Elections for a Preside~t are to be held after every

Ifive years when the National/Assembly is dissolved. There is
a strong case for limiting tbe term the President can serve
in office. This will redUC! the chancesiof a President cnr.renching

I .. /2)
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himself in power to such an extent that he is able to disto~t
the democratic"process at will. As it is in other emergent
states, the office might come to be regarded as a personal
chattel which is not to be relinguished unless under the force
of arms. At present he powers of a President are so immense
that the idea of a person rising up to oppose him in the
Parliamentary elections is almost totally inconcievable.

ELECTION OFFENCES

The present election laws as they stand provide for
sanctions against activities that prevent a free and fair
election. A· large part of the legislations create offences and
provides for punishment for the illegal activities of voters,
candidates,· their agents and the officers. In this paper it is
intended to deal only with the most recurrent offences.

No one can register as an elector in more than one
constituency nor can one be registered as an elector more than
once in the register of voters?3 A dual vote is restricted
becaase if allowed it would negate the"principle of a fair
election. A voter can be stru~k off the register if within
the preceding five years he has been convicted of an election
offence by the Election court?4 If a voter knowingly makes
a false statement on or in connection with any application to

be placed on any register of voters, he is guilty of an offence.
This includes dealing fraudulently with the ballot pap~rs or
voting in an electinn where one is not entitled to vote.35

Personation by a voter is also prohibited.

The other category of offences are those committed by
election officers. These include: recording false information;
wilfully refusing a person to vote while he is so entitled;
refusal to count a ballot paper or breach of official duty without
reason.36 The punishment p.t\ovidedis three years imprisonment.
It is important that officer~ be restricted otherwise they would
indulge in many malpractices which would render the whole
exercise a sham. It is possible that an officer might be
corrupted by one candidate, but the fear of prosecution will
act as a restraining ractor. Every officer, clerk, interpreters,
candidates and agents take an oath of secrecy?7 None of them
should ask a voter whom he intends to vote for or whom he had
already voted fo r , However, it is highly: doubtful if the oath
is a sufficient restraining mec~anism. Nowadays the binding

~effectsof an oath are not felt. Even in a court of law the
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oath is just taken as a :natter of ritual, but not as a guarantee

for speaking the truth. An oath wtll only have an effect if
it is administered to a person whose religious convictions
are above average. Any person who aids, abets, counsels or

~:procures the commission of any of these offence is also liable.

Offences by candidates are the most recurrent in electinn
petitions. It is only fair that a candidate gets elected to
Parliament through the proper procedure, otherwise he would
not be a proper representative of his electors. Treating is
prohibited in the Election Offences Act?8 It is defined as
the giving or procuration of any food or drinks or the provision
of money by or on behalf of the candidate to an elector to
influence him either not to vote at all, or to vote for another
candidate. Sometimes it becomes difficult to determine for
what purpose such nourishment or victuals were given. It is
tradi tional to offer fo od and drinks to visi tors or f r-Lendsarid

a failure to do so is interpreted as a gesture of meanness.
The court should dinstinguish between ~eating during polls and
during campaigns. If we involve the traditional argument
above, the court should be reluctant to pronounce any conduct
as treating in the latter case.

Any person is guilty of the offence of undue influence 39
j

;'~..fhe directly or indirectly by himself or by another person
on his behalf makes use of any threats, force or violence with
the aim of inducing a person to give or refrain from giving
his vote, whether toaparticular candidate or not. Other acts
which amounts to undue influence include: impeding or preventing
the f~e exercise of the franchise; inducing or compelling C:t

person to refrain from becoming a candidate or to withdraw
if.he has become a candidate. This issue arose in the case
of Mr. Paul Ngei. The petitioner, Mr. Mbondo, alleged that
Mr. Ngei had threatened him and thus forced him to withd~aw
his candidature. As a result Ngei went to Parliament urioppo s-ed,

The court in deciding the petition in favour of the petitioner
observed that,

"He( the second respondent) wa~ in our opinion acutely
conscious of his high government position, and it was
this that moved him ••• to a sense of outrage when he
learnt that he was to be opposed by the petitioner

40to whom he referred to as a 'little man. 'II
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However, en:- amendment was bulldozed through Parliament
without due observance of the standing orders. The President
was conferred with power to pardon any person who has been
found guilty of an election offence. The impeding of a person
from being nominated as a candidate for an election or from
being registered as a voter also amounts to undue influence.
If such unbecoming conduct was to be left unchecked, the effect
w~uld be making the elctoral process a farce.

Legislation against bribery and other corrupt practices
has existed in common law jurisdictions for over 300 years.
The progression of tighter laws and stiffer penalties has only

41served to emphasise the inadequacy of these laws. Bribery
is too rampant in the entire fabric of the ~enyan society,
and so its appear~l.i!,..in the eIect i.o n pr-ocess is not an isolated
incident. Bri~ery under the elction laws42consists in the
direct or indirect giving of money or other valuable consideration
to jnduce a person to vote or procure votes for a candidate.
I~ may also be constituted in the procuration or giving, by
or on behalf of a candidate, any office, place or employment
so that the person so given may vote for a candidate or procure
votes for him or refrain from electing another candidate. It
is submitted that bribery denies the impoverished electorate
of their freedom to exercise the franchise freely, and it also
minimises the chances of a poor candidate winning the eJections.
But looking at the high incidence of bribery one can only

conclude that the laws are not effective.

There is almost official recognition of the inability to
enforce the laws.

tha"
"The

Thus, the ruling party indicated in 1979

government may not be ~igorous in its
enforrcment of the election law passed by the
last parliament in August limiting election expenses

to Shs. 40,000/= in the respect of the 1979
General Elections.,,43

6andidates will only stop such practices if the certainity
of detection is a mugh higher risk than any likely gain, and
if the electors make it manifest that attempted corruption will
not have any significant effect on the outcome of any elections.
But the biggest problem is that voters are too willing to "milk"
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something from the candidates since this is the o~ly chance
they have of reaping any material benefits from the would be
members of parliament. Some M.P's are kno~~ to forsake their
constituencies only to return when the next elections are near.

It has been suggested that corruption in the Parliamentary
election in Britain has declined due to a number of crucial
factors, inter alia: the growth of responsible political parties;
the growth of mass ~ecia'and national platforms; the spread of
elementary education and mass literacy. Also the reform of the
legal system and the rise of a well trained and incorruptible
civil service have aided in the gradual eradication of corruption.
Though these changes have occurred in a di·fferent political,
economic and social context, it is worthwhile carrying such
efforts in Kenya.

It is an offence to publish or cause to be published
before or during elections any false statement of fact relating
to the personal character or conduct of any individual candidate,
or to make or publish before ~~ during elections any m2tter
for the purpose of promoting or procuril~g the election of any
candidate.45 In JOSPHAT KARANJA -V- MANASSEH KABUGI and MAGUGU46

the petitioner alleged that the respondent had been guilty of
two election offences - giving food and drinks to voters to
influence them to vote for him, and that he had distributed
published material containing false statements about the --
petitioner. He alleged that in the cartoons so published, he
was depicted as an irresponsible person who had caused great
suffering to University students while he was the Vice-Chancellor
by invitin~ the police to come and beat the students. He
contended that the publication of the leaflets caused him to
lose in the elections. The court dismissed the petition on
the ground that no sufficient evidence was adduced to prove
that the second respondent was/responsible for the publication
and distribution of the defamajbry leaflets.

No pa~ent or contract for payment should be made for~~~
purpose of promoting or procU~ing the election of a candidate.47

/ .For example, a contract COnViYlng electors to and from the polling
station constitutes an illegal practice. The provision attempts

I
to prevent illegal transporiation of voters which is a popular

I

I
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ground in petitions. Under the same Act (Cap. 66), every em~loyer
is supposed to permit every worker a re&sonable period lor voting
and no money should be deducted from his salary. This is an
importance provision because every citizen has a right to vote.

The electoral offeTlces and the penalties prescribed thereof,
are a measure to bring fair play in the elections. However,
the decision to prosecute lies with the Attorney General.
This is a great drawback on the enforceability of the law
because the Attorney General is part and parcel of the executive.
~ight abstain from instituting proceedings if it is not
in the interest of the executive to pursue the matter. Although
a voter in the elections or a candidate can file a petition
seeking to nulify the elections, the procedure is not widely
known among the electorate. Up to date ther4Shas been only
one case where a vot~r has filed a petition. Furthermore,
th t f· t .t t· tit t f the cos so- a.ns 1 u r.ng'a pe -~on are 00 enormous or e common
man to bear. Another serious drawb&ck on the efficaCy of the
laws is the power of the President to pardon a candidate who
hasoeen found guilty of an election of'fe n ce , This provision
does not augur well for thG fuLure of thedemocratic spirit in
Kenya. Mr. -Geo'fge Anyona when opposing the Ngei Amendment
Bill said,

"Anyone who breaks the law while being elected and
is later found to have committed an offence should
not only be thrown out of parliament but should ~e
jailed ••• If leaders are going to b e+-e.Le ct ed in ways
which are illegal and they are pardoned for the
illegality then you will find so many people locking
up their opponents in houses to prevent them from

t i th e i 50"presen lng elr papers.
The Bill was passed albeit through an improper procedure.

This incident shows how the executive can interfere with the
judiciary in order to achieve its own ends.

It was the prime postulate of this chapter that though there
is a mass of legislation which regulates the conduct of elections
there are still many loopholes which need rectification. If the
laws are there only on paper and no~ in practice, then they
serve no useful purpose. There is an turgent need to initiate
amendments and the repeal of some of the objectionable provisions.
It is essential that the voting system should create confidence
in the electorate. The whole success of any election by
any method depends entirely upon the honesty of the candidate
and the voters; so indeed does the good fovernment Of the countrvThus. the need for a watertight electora system rnv s be er!ll--\ha7t~e



CHAPTER LLI_;t~-

THE 1979 GENERAL ELECrIONS

In 1979 the Kenyan citizens were again called upon to
exercise their democratic right of electing their representqtives
in Parliament. Because of the belief that leaders are responsible
to the people the government organizes elections to give the
people the chance to re-elect their leaders or throw them out if
they had failed to effectively represent them. This chapter
sets out to examine the 1979 General Electio.ns wi th the main
objective of ascertaining whether the electorate laws discussed
in the previous chapter were strictly adhered to. Such a study
is of vital importance because it portrays the extent to which
democracy has developed in Kenya since independence. We shall
try to answer the question whether the electoral process is
just a legitimisation process of the existing regime. ElectioYls
to be of any significance must be seen to be free and fair in
the eyes of the General electorate. This called for a total
commitment on the part of the government and the Ruling party
which played a great role in the elections. Our main focus
of study shall be the rules Lai.d down to gu.i de the conduct of
the elections, the role of the party and the petitions that
followed after the elections. ~ is only through the analys,s of
a few petitions that we can see the breaches of the laws discissed
in the previous section.
REGISTRATION OF VOTERS

The elections were preceded by the proce?s of registration
because a new register was being made. The registration took
a rather low start. Although the voting age had been lowered
from 21 to 18 years, there was a strong manifestation of apathy
towards elections. Ng'weno observed that, "All this does not
hide the fact of apathy. Probably given Kenya's one party

!
system of government, the lack of issues generates some apathy

/on the part of the public --- Whatever the reason behind the
apathy, it does not augur well for the vigour of politics in
Kenya. Apathy in poli tics is 0lften the next state to po Ii tical

.. ,,1 0~ynlclsm. ther reasons adVa?eed for the low turn-out of
voters were inter alia: the vo/ers disappointment at the
performance of past and presen't Members of Parliament, the
large number of candidates whJ had declared their interition to

Irun for the seats and there was a mistaken belief that the
i

exercise was part of the regular updating of registers. People
did not know that they could not use the old cards for voting.

I

I
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The apathy so displayed demmstra ted the fact that many Kenyans
did not share the same enthusiasm for the elections as exhibited by
politicians.
observed,

"Apathy or indifference is an insidous malady to which

One w rLter when discussing apathy in elections

democratic electorates are especially susceptible,
because the freedom of the democratic citizens usually
includes the privilege to abstain from exercising the
electoral rights --- the individual elector can so
easily excuse himself from his duty on the plausible
assumption that anyhow one vote more or less is not

"2going to affect the result.

By the end of the registration deadline only four million
people had registered as opposed to the targetAd figure of
1.432,830 people.
jor an extra week.

The registration period had to be extended
At the close of registration the total

number of voters wa s 5,529,574. Only a few districts like
West Pokot, Uasin Gishu and Mandera met their targets. This
shows that the areas in the p8riphery showed a great enthusiasm
with the registration exercise. In Nairobi Areas it was
argued that only those who were committed to a certain
candidate bothered to register. It might have beeh different
if there were issues involved that would make most people
feel they must vote one way or the other. Complaints ,-;ere
being raised that people were being turned away from registering.
John Bruno 0100, a Kisumu K.A.N.U. Offj'-'i.alalleged that about
18~000 people had been turned away fr 0, l~egistering in the
town although they worked there~ But ~ccording to Montegomery,
the Supervisor of Elections, the issue of where people should
register should not have been a major problem at all, for
people had a right to register and vote where they lived,
worked or owned land or property. It was the problem of the
voter to choose where to vote from as long as that requirement
was met. The apathy to registration is a manifestation of the
electorate's distrust of the whole electoral process. Many of
the defaulters might have reasoned that since pa.st -elections_-
had-not brought any material changes in their lives, then there
was no need to participate. To dispel such an &pathetic
attitude in the future the government should embark on a crush

.. ·130



programme to ed~cate the elec~~ratA on the importance of
elections. In a country where the ~ajority of the pupulation
are poorly educated, it is necessary to make the public aware
of their rights. The candidates must also ensure that they
try to fulfill the objectives as outlined during the campaigns.
This might be a very effective way of' inculcating public
confidence in elections.

1979 ELECTION RULES

New election rules and amendments to the existing laws
were passed berore the elections. The prime objective was
to try and ensure that the elections were free and fair. All
Members of corporate bodies set up by an Act of Parliament
were barred from contesting the elections if they had not
resigned their membership by May 15th 1979~ Another Legal
Notic~ ~larified the matter and provided that only those wh o
were "Members of Councils and other bodies" working on a
full-time basis would be barred from contesting. The aim
was to limit the chances of a candidate using his official
position to get ~imself elected. This position is different
from that obtaining in Tanzania where even civil servants can
contest elections and still retain their seats. As a result
of the directive many civil servants, heads of institutions
and parastatal gxec~tives resigned their posts to enter the
political field. Some observers argued that the reasons why
these personalities resigned were to be found in their past
records. Some feared that the government might victimise
them for the mismanagement that surfaced during their tenure
of office. It was better to resign "honourably" rather thew.
be sacked from the job. One can also raise the argument that
the motive for indulging in politics was to seek stronger
entrenchment in the political scene for the better protection
of their private property. It is not a disputed fact that
politics and wealth are intimate bed~fellows in Kenya. It is
my subillissionthat the Tanzanian system is more viable. The
new directive instils fear in the persons concerned because

J Q"i\"""there are all the chances of ~ tin both sides. I feel that
the civil servants or parastatal executives should only resign
his official job if he gains election into Parliament. On the
issue of misus~ of official power the electoral laws must be
tightened to take care of such malpractices.

The Election Laws (Amendment) Bill, 1979, sought to limit
... / J 1
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the permissible campaign expenses, to reduce the maximum
campaign period to three weeks, provide for the appointment
of election agents, and to raise the penalties for the eleqtion
offences - a heavy punishment of a prison term not exceeding
seven years was proposed for candidates who exceeded the
permitted amount of election expenses. Election expenses
were defined in the Bill as any purchases, payments, distributions,
loans advances, deposits of money or anything of value made in
respect of the conduct or management of a campaign by a
candidate or by another person on his behalf, or in his interests
The Bill was passed on 21/8/79 albeit with some amendments.
The maximum amount of expenses was fixed at Shs. 40,000/=
instead of the proposed Shs. 20,000/= A candidate was defined
to mean a person who on or after the day fixed for nomination
seeks elections at a preliminary or parliamentary election,
whether he is elected cr not. The amended definition of
election expenses clearly identified and set out the items
that would be considered electinn expenses. These included
inter alia, any purchases, payments, dis:tribution, loans,
~dvances, deposits or gifts of money or anything of value.
made in respect of printing, advertising, publishing, issuing
and dis:tribution of posters, addresses and notices, stationery,
messages, postage, telegrams, cost of "l ; ring halls, remuneration
of election, polling and counting agel. The KANU gov~rnrnent
in a bid to masquerade the naked fact Lllat elections are almost
a preserve for the rich, decided to fix the amount of expenses.
However, the figure that was agreed to is one that the
majority of the citizens cannot afford. Furthermore, the fact
that the experises limit becomes operative at nomination day
makes the objectives of the provision superflous because most
of the money is spent a long time before the actual elections
take place.

The then Attorney General, Mr. Njonjo, moved a Bill
seeking to raise the deposits for election petitions to
Shs. 50,000/= A bid by some M.P's to 10~'er the deposits
failed. Mr. Njonjo .saLd that most of the election petitions,
after the 1974 elections were "frivolous and fictitious"7 and
the raising of petition deposits was the only way of telling
that the petitions were genuine. The si~ting Members passed
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this figure be.cause they kne~ the.~~w ere better disposed to
meet it. It is submitted that the figure was very unrealistic
because it never took into account the fact that this was
very unfair to the poor caadidates who felt disatisfied with
the outcome of elections. This auguments the contention
that democracy is only available to the propertied classes
in Kenya. In a wider perspective this provision clearly
potrays that the law will always express the wishes of the
economically dominant class in society. Parliament also
approved Election Regulations amendment proposals tabled by
Mr. Njonjo allowing sitting members to request allocation of
election symbols they had used in the 1974 elections. The
HP's who got elected through by-elections could use the
symbols they used in the by-election. The President had
alleged that "he held strong views~ on Lhe Election Amendment
Bill. Possibly, the MP's passed the Bi' because they did not
wan t to challenge the President, other 1. ,f'! they would be'
referred to as "dissidents" and Ifanti-Nyayo" The Li.m i.ta t.Lrm

in the electio~ expenses was very ireffective as it surfaced
in the electiol1 petitions. The r-u Lbgp arty KANU expressly
admitted its inability to enforce the law.
reported as saying,

The party was

"The Govf'i'nment may no t be rigorous in its enforcemen t
of the <?I.e.ctionlaw pased by the last parliament in
August j~:~i ting elections expenses --- to Shs.40,oOO
in respect of th~ 1979 General Elections~ " (emphasis added)

This o f f i caL recogni tion of the inabili ty to enforce t!-.e
law is a great drawback on the concept of democracy. The
natural consequence arising out of such a situation is
candidates and other people involved in the election process
deviating from the laws, knowing.too well that no punitive
action will be taken.

As is usual in Kenya's elections, money and beer flowed
throughout the election campaigns to the last day. It is
arguable that in a country where the majority live a life of
misery and poverty, the enticements of mcn2Y and beer will
influence them to give their votes to the highest bidder.
However, in some constituecies the electorate agreed to take
money and beer from a candidate although in the actual
exercise t~ey voted for a different candidateJO There is
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a common saying durin~ elections to
I.

X, Kura Kwa Y East from X, vote for
the effect tha t, "Kula Kwa
Y). The high incidence, of

bribery and teating is attributable to the high rate of corrup-
wM~~er .tion that ~s into all sectors of our soclety. Nwabueze

observed that l1Absolutely free elections are a dream in the
dev eLo pLn g countries --- In an atmosphere charged wi th so much
heat and passion, with --- an electorate ready to sell their
votes to the highest bidder, free elections are largely an
illusion.1111 This contention applies correctly to the Kenyan
situation.

ROLE PLAYED BY K.A.N.U. IN THE ELECTIONS

Kenya being a de facto, ~ne party state, we must discuss
the 1979 elections within that rubric. Since independence the
party has been generally inactive only to raise its head
during electiDns. The reasons for this state of domancy are
beyond the scope of this paper, but it suffices to point out
that the Executive arm of the Government has totally over-
shadowed the party as it has (hne to the legisla tive a.n d
Judicial arms of the state. This state c~ affairs arises
because of the concentration of power in the hands of a single
person, the President. One party system of government have
tended in almost every case to produce one man rule. One
writer has tried to advance a reason that gives rise to this
tendency. He observes:-

"Government is a mere abstraction, incomprehensible to
the masses, but a national leader is visible to them.,,12

As a result the party has not lived up to the expectations
of being a mass movement but it rather has become an elitist
movement.

I

The views of the people in the higher ranks of the
party matter more than the policy of the party as a wh oLe ,

I

We are going to see that durin~ the 1979 elections the party
lacked any coherent policy. What appear ed to be operative was

I
I

the persona~whims of the top party officials.
IArticle 2 of the KANU constitution lays down the
I

procedure for election of par~y candidates. Under sub-article
I(b) paragraph (1) any member/of KANU wishing to stand as a

candidate for a parliamentary seat has to apply on a prescribed

I
I
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KANU form of application to the party President. Such application
requires a number of details which i~clude a compulsory pledge
of loyalty to the President and the Party. On the eve of'
Elections the party became very active with the task of nomina-
ting its candidates. The issue of KANU Life Membership certifi-
cates started getting the prominence that/always gets when
elections are sensed in Kenya, especially more so in the 1974

elections. Resurrecting from its apparent dormancy the National
Executive Council of the Party (N.E.C.) rose to the occasion to
announce publicly that it would be reviewing the Party's consti-
tution, "to b!'(ingit in line with present Kenya realities and

" t" "13 'I'hi 1 d f' Lf Ll.L d P ib L tha sp i r-a aori s , lS p e ge VIas never u l e. OSSl y, e'.
said "realities and aspirations" were in reference to the
eminent elections and nothing more.

What was clearly noticeable was the confusion in the party
itself. At no time prior to the elections did .t.he party come
out with clear objectives and policies. On many occasions party
officials at the headquarters gave contradictory statements in
relation to the assu e of clearance which had assumed magnificent
heights. Initially, the clearance was to affect only the ex-KPU
candidates but it later transpired that all would-be candidates
were to be cleared first by their local branches which would
then furward the applications for the final ratification by
the P" cy headquarters. Mr. George Anyona comm ett i.n g on the
cori t.r-r- r ic t ory statements by Mr. Ma tan o , the Party Secretary-
General on the fate of the ex-KPU Members, said that this was
a negation of the "new spirit of democracy and nationalism
prevalent in Kenya today." 14 Mr. Matano had alleged that the
ex-KPU Members were a security risk whjle at an earlier stage
he had stated that Mr. Odinga and his
to be cleared. He was quoted as sayin e, "

l.lows had the right
that "The K.P.U. affair

is a serious security matter and the government cannot take
it lightly" It was not made clear what the yardstick for
clearance was to be~5 The major question of who was to clear
Mr. Matano and company in their respective constituencies was
not answered. For one to be nominated as a candidate he had
to possess a life membership certificate. It is on this issue
where we note a conflicting policy of KANU. Hon. Kibaki who
is the Vice-President of the Party said that any Kenyan holding
a Shs. 2.00 KANU membership ticket was eligible to cont~,t
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the elections.. "Kenya being a deno cr-a t i c country must ensure
that elections are as free as possible,n16 Hon. Kibaki said~
Mr. Matano had earlier stated that only life members would be
eligible to contest. This view was exemplified by the Party
President.17 This clearly shows that there was no coherent
party policy. Further contradictions arose between Mr. Matano
and Mr. Tipis, the party's National Treasurer. The former
contended that all life membership tickets bought outside the
KANU Headquarters during Kenyatta's era were invalid, while
the latter insisted that they were valid.

Complaints were b~ing raised that some candidates were
unable to get their life membership certificates in time.
In Ugenya constitutency Rev. Ondiek and the other candidates
accused Mr Mathews Ogutu who was the KANU Branch Chairman
of trying to block their candidature. Mr. Ogutu alleged~y

18said that Mr. Ondieki's matter was one for the headquarters
whereas the party leader had said clearance must be sought
from the branches. In Meru some of the people were issued
with ordinary cash sale receipts after paying Shs.1,000/=
However, the party headquarters only recognised the genuine
party life membership receipts and so holders of such receipts
could not be issued with their certificates until they brought
their branch Chairman to vouch for them~9 Many of them
eventually could not get their certificates in time due to
this delay and thus they had no genuine party receipt numbers
to quote for the purpose of their pre-applic~iun information,
which in effect meant they were time barred. Many candidates
spent money and time moving from branches to the headquarters
in search of life membership certificates. There was in fact
a move by some individuals especially those holding official
positions in KANU to prevent their would be apponents from
obtaining the certificates. Mr. Ng'weno commented on this
issuef>, "If all these obstacles which many would be candidates
are experiencing are intentionally created, then it is a sad
comment indeed on the much vaunted democratic principles upon

20which Kenya's politics are supposedly based." It is true
21that there were personal biases on the part of the KANU officials

Many observers. were of the view that the clearance exercise
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would serve no purpose except to give party officials at the
headquarters powers to eliminate their political opponents.
The party officials were assigning themselves a role that
belongs exclusively to the electorate and is the very foundation
of the electoral process. The constitutional basis of the
clearance procedure was also questioned. It was ob ser-v ed ,

flThe failure by the party to establish a solid constitutional
basis for the many rules and directives has created a
situation where even the issue of clearance itself
becomes questionable, both in its objectives and its
constitutionality."22

It is my view that this observation was very correct
because the clearance procedure tried to destroy the democratic
structure that we are /to build in this country. The right to
vote for a candidate of one's own choice is a constitutional
right which should not be abrogated.

The ex-KPU members were the most hit by the party
bureaucracy. The party constitution provided that those who
had been members of the defunct party (especially those who
had been detained) had to have clearly identified themselves
with the development policies and objectives of KANU(though
these were not spelt out). The party officials issued a series
of contradicting statements. Mr. Matano said that the party
headquarters had the final say on whether the ex-KPU candidates
were to be nominated. The branch only gave recommendations.
Mr. Maina Wanjigi, the Assistant Secretary-General affi~med
Mr. Matano's statement stating that for the people affected
to becl:ared they would have to go to the grassroot level of
the party (their respective branches) for clearance. Following
Mr. Matano's statement as affirmed by Mr. Wanjigi, Mr. Okiki
Amayo, the South Nyanza Branch Chairman recommended the
clearance o{ Mr. Ochola Mak'Anyengo. Mr. Matano reacted to
this recommendation very sharply dismissing it as "irrelevant"
and castigating Mr. Amayo for rushing to the press before
"checking his facts." He even said that the branches ac:tion'
did/reflect the party's view. Mr. Amayo argued that Mr. Mak'
Anyengo held a party post in Ndhiwa cons~ituency and the party
headquarters had his name. As s~ch, it was very difficult to

rationalize Mr. Matano's statements. The party also refused
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to implement the recommendations of the branches with regar~
to Tom Okello Odongo and Ondiek Chilo. Mr. Oginga Odinga
who was the leader of the defunct party met similar obstacles.
He argued that he possessed a valid life membership certificate
obtained from the Nyeri Branch, but Mr. Matano insisted that

~for a certificate to be valid it had to be issued by the
~eadquarters. Mr. Odinga was also ffiUbbedby Mr. Ogutu (branch

Cpairman) who refused to recommend him on the ground that his
(Odinga's) problem lay with the President. It was also alleged
that Mr. Ogutu invited guards to throw Mr. Odinga out of the
offices but the former denied this allegations.23 All this
time the President Hon. Daniel Arap Moi was warning that the
p,arty would kick out party leaders who tried to block their
opponents. The KANU National Executive Committee convened a
meeting on 14/10/79 to discuss the KPU issue. On 5/10/79,
five former officials of the defunct party were barred from
contesting elections. The decision was taken by the governing
council chaired by the President. The reason given was that
the five had dared to take the ruling party KANU to court.
But the five insisted that they had only sued Mr. Matano in
his personal capacity for referring to them as a security xLs k

and this was quite legal. Furthermore the party is an
organization like any other and there
cannot sue or be sued in its own name

is no reason why it
24a court of law. Theyin

later withdrew the suit hoping to be cleared but this ~as
refused.

Altho\l~h the party has the constitutional right to nominate
its own candidates, it is submitted that the manner it sought

~to do this during the period under discussion left a lot to be
desired. Lacking any policy the party functioned through a
group of officials who were often giving contradictory statements
much to the dismay of the electorate. Mr. Odinga's matter
was rather critical because eight years had expired since he
came from detention. In 1974, he was barred from contesting
the elections. The same fate was to confront the old man in
1977 during the party elections. Thus t~e party aimed at

:'(eliminating all those people whose idealogical leanings were
different from theirs, if they had any. The party is an
institution which can be highly misused or manIpulated to
suit the interests of the individual. This becomes more so
in the Kenyan situation where the party is very weak and its

, officials very powerful. So long as this power persists eLe ct Lo n s
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can never be said to be free and fair, because people are
denied the right to elect a person of' their own choice.

PRESIDENT'S ROLE IN THE ELECTIONS

The President is the H~ad of the party as well as the
head of the government. As such he wields iremendous power
which is likely to be misused. As mentioned elsewhere in this
paper, this isa common occurence in the emergent states.
During the 1979/ the President assigned himself the role of 1-e(~C~d ••.•..,f'

campaigning openly for som~ candidates. In doing so, he was
usurping the democratic role of the electorate to vote whom
they wanted to represent them. It was also ironical that the
President cautinned other people against supporting some
candidates either financially or orally. The President's
utterences s~acked of a move towards elitist rule in Kenya
which goes contrary to the stated underlying principles of
KANU being a mass movement:5 We cannot conclude that alections
were free and fair in the cono:;tituencies where the Preflident
expressed support for particular candidates. Bearing in
mind the immense power borne by the President it is correct
to argue that the minds of some citizens were likely to be
corrupted by the statements, and this might have been given
expression in the elections. The President argued that he
supported "developmentconSciotls" incubent· M.P's th~ough he
never explained what he meant by development. The President
was in effect knowingly and consciously encouraging the concept
of "unopposed" elections, which is loathed by all democratic
minded cjtjzens. When he visi ted Karachuonyo in N:.. .r za the
President supported Okiki Amayo wh o.was then an As:=---t .n t
Minister,mainly because he had done well in the areas
development. He also praised Mr. Henry Wariithi and Davidson
Kuguru because they were "deveiopment conscious" At the same

I
meeting the President expressed the view that he was conscious
of being "unduly criticised" ';0[, his p~blic support of some

I
M.P's. He ~aid, "Some say th~t I should keep quiet and refrain

I
from talking abGut the good work some M.P's have done for their
people.,,26 This was difficuli for him, he argued, because he
was commi tted to developmentl. On other occasions he had

/imtimated that Mr. G.G. Kariuki and Hon. Mwai Kibaki should
be elected upopposed. While on a tour at thef~ the President!Ct.iC.",

27sought to vent his anger on two M.P's He attacked Abu Somo
i
I

I
f
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who was a former M.P. for Lamu "\-lestasking, "What kind of
leader is he?" Madhubuti who was an M.P. from the same region
was described as one who could only lead a "government of
monkeys." He also called him a black marketeer and that he had
lost Shs. 3 million in illegal business. But the disappointing
part of the matter was that the President did not elaborate
nor say whether Madhubuti would be prosecuted, which would
have been the proper course to take the matter to its logical
con cLu sLon], It wa s not clearly stated why' the President
would rather declare his support for some candidates and not
all candidates since he was the party boss. On 12th May ~979

he had advised politicians to first check ihe{r chan~~ af
success before wasting money and time and further enhanced
that "in a near future the ruling party will only allow the
candidates thought to be able to win a seat to contest." 28.
But he never spelt out who was to select the suitablemndidates.

The President's utterances had one major objective: to
ensure that as many as possibJ e of those sympathetic t o his
pclicies and the system were returned tc ~adiament. However,
the President was in for a greatmrprise because the electorate
decided to go their own way untainted by his remarks. In
Karachuonyo Mr. Okiki Amayo was th r-o wn out and in Lamu
Madhubuti was elected. Some of his "appointees" were all
the same elected' albeit through stiff competition. A case in
point is Laikipia where Mr. G.G. Kariuki was opposed despite
the President's wish that he be elected upopposed. Even
many of the President's colleagues at the higher level of
the party ~ere rejected by the electorate. Mr. Nathan Munoko
the National Organizing Secretary, Mr. Omollo Okelo, the National
Chairman, and Mr. Maina Wan
all lost their seats. Poss

gi, the Assistant Secretary-General
ly the electorate rea ~d in this~

manner because of the way the officials had handled the KPU
Iaffair. This was more so in Ka:nukunji corEtituency where

Mr. Nicholas Gor defeated Mr./~anjigi due to Mr. Achieng
iOneko's support. The electorate clearly manifested their

Idemocratic maturity by refu~ing to be influenced through the
manouvres of the president.! Such a belittling on his personality
served to lower the respec# accorded to the office of the
President. The results of/the elections will possibly serve
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as a lesson in any future electinn. If democracy is to be
practiced or be seen to be pr~cticed, the President has to
assume a low profile so far as comments on partj.cular candidates
are concerned.

BREASH OF THE ELECTORAL LAWS: AN EXAMINATION OF SOME ELECTION
PETITIONS

In Chapter II an attempt was made to analyse cri ti caLl y.

the electoral laws in Kenya. The writer alluded to the fact
that the laws are not watertight, and they are infringed on
various occasions. In this section we set out to examine
some concrete instances where the laws were not complied with.
Election: petitions are a popular feature after elections in
many countries, and thus they are not a peculiar feature to
Kenya. After the elections many petitions were filed and
this shows that the people are becoming more conscious of their
rights. The peti tions w er-e filed on a variety of grounds
ranging from oathing, irregularities, bribery and other
electoral malpractices.

The Mbiri constituency elections had generated a lot
of interest even in the entire country. It was referred to
as the "battle of giants." The two giants, met again but this
time not on the campaign platforms but in the co~rt corridors.
In JULIUS GIKONYO KIANO -V- HUDSON MISIKO AND KENNETH STANLEY
NJINDO MATIBA,29 22 grounds were raised in the petition. The
petitioner alleged that agents of the second respondent used
undue influence, and al1';1)used or threatened spiritual injury
to voters and electors by stating t~at those who did not vote
for the second respondent ~hould perish or be cursed by the
soil of the land. It was also alleged that there were
irregularities in the dealing with ballot papers. The major
ground was that the agents of the second responuent, and with
his concurrence, connivance and knowledge caused oaths to be
administere~ to persons in order to vcte for the second
respondent, upon penalty of temporal, physical and spiritual
injury, and thereby impeded and prevented the free exercise
of the franchise of the voters. Treating and bribery were
also listed in the petition. At the close of the petition
the court observed that the petitioner had failed to discharge

. .-the burden of proving any of the allegations. The petitions

• •. /41



was dismissed and the petitioner was ordered to pay costs to
the second respondent at a higher scale. Many observers
expected the executive to interfere with the judiciary's
function not only because the petitioner was a former Cabinet
Minister, but also because he (petiti.:oner)is allegedly a
good friend of the President. This petition asserted the
independence of the judiciary to some extent.

The petition of ARCHI BISHOP STEPHEN ONDIEK -V-STAl'l"LEY
THUO and JOSEPH MATHEWS OGUTU 30 also raised much exci tenant
because it was filed agaist a Cabinet Minister. The petitioner's
main grounds were that several voters were turned away at
Sikalame polling station and that ~-there were irregulaties
in the counting hall. The second ground was hotly contested
since the returning officer had given three contradictory
results with the last one giving the second respondent the
victory with a margin of 23 votes over the petitioner. The
petitioner brought to court as evidence 16 ballot papers to
prove that some known supporters and other voters were turned
away during the voting day. Although the court accepted this
evidence and nullified the elections the petitioner was found
guilty of an election offence by possessing the 16 ballot
papers. Mr. Ondiek was thus technically barred from contesting
the by-elections. However, in the by-electi:on Mr. Ogutu was
given a straight forward thrashing by Ondiek's brother-~n-Iaw,
1-1". James Orengo. Possibly, the conduct of Mr. Ogutu during
t,: clearance period contributed to his downfall.

Important issues relating to the law of evidence were
raised in BAHATI MUSIRA SEMO -V- l,vALTERMUGANGA AND MOSES
MUDAVADI31 The petitioner alleged that there was mass
administration of oaths either by Mr. Mudavadi himself or
by others on his behalf, and undue influence among other mal-
practices during the campaigns. The petitioner was unable
to adduce convincing evidence to prove the alleged oathings.
As an incidehce of undue influence Mr. Semo alleged that
Mr. Mudavadi had ordered the sacking of 11 chiefs and sub-
chiefs a fact Mr. Mudavadi did not deny. He admitted having
written a letter to the Office of the President requesting
the sacking of the chiefs, but before he could elaborate
on the issue the chief Justice, Wicks ca.u t i.on ed that the letter
could not be produced because the state had claimed privilege

131 O~ the Evidence Act (Cap 80 of the Laws ofu~,der Section 1- .. I •/4'2



Kenya) • The sec t Lori allows the Minister to refuse production
of a document if he is of the opinion that its production
would prejudice the public service due to its class or
contents. Mr. G.G. Kariuki the Minister ,.•ho was then in charge
of Internal Security swore an affidavit to this effect. In
many commonwealth countries a sizeable body of opinion exists
that the court should itself examine the documents in question
and make a decision on it.32 In Kenya there is a need to amend
the Evidence Act which is based on a case which was overruled
in England?3 Furthermore this case had been decided in war time.
If the present situation persists it would mean a delegation
of excessive power on the Minister. The judges are part and
parcel of society and they are in a good position to decide
which documents are prejudici-al to the interests of the state.
Without payL~g due regard to the faat-that Mr. Mudavadi had
himself not denied writing the alleged letter the court
dismissed the petition ~ld ordered the petitioner to pay the
costs of Mudavadi's counsel at a higher scale. The evidence
that •.ras wi thheld was very crucial to the peti tioner' s case
and thus there was unfair play on his part. In effectt the
court's decision gave the Minister~. license to victimize
any junior servants.

In TITUS MBATHI -V- JOSEPH THUNGU AND DANIEL MUSYOKA
MUTINDA 34 the petitioner alleged that the second respondent
had engaged in acts of bribery, either by himself or by others
on his behalf. It was argued that the second respondent was
doing this to induce voters to vote for him. The second
respondent was found guilty of an election offence (bribery)
and was accordingly barred from contesting elections for a
period o! .ive years. In the by-election that followed
thereaft81 the petitioner succeeded although against tough
competition from the second respondentis brother.

The issue of bribery was also raised in the petition of
DAVID OKIKI AMAYO V PHOEBE ASIYO AND EZEKIEL NYARANGI.35 The
petitioner was the KANU Branch Chairman in South Nyanza
District, and furthermore, he had received opon support from
the President. The petitioner alleged that the first respondent
had bribed voters with salt, and that the ballot boxes for
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Koyigi Polling $tation which had 1.450 votes were not included
in the count. The petition was allowed. However, Mr. Amayo
was satisfactorily beaten in. the 22nd September 1980 bye-election
in which he polled 8,769 votes against Mrs. Asiyo's 13,079
votes. One reason for this bitter defeat for Mr. Amayo and
by implication the President, was due to the s10ng influecne/~
which Mr. Odinga had in Nyanza. Other politicians in Nyanza
who had participated in the conspiracy to block Mr. Odinga's
reappearance in the national politics met a fate similar to
Mr. Amayo's. For example, Mr. Odongo Omamo, Omolo Okero and
Mathews Ogutu lost in their respective constituencies.

Although these few petitions form only an insignificant
figure of the large number of petitions filed after the 1979
General Elections, they serve to highlight the fact that the
electoral laws were flouted in a wide range of consti 'tu en cLe s ,
The offences of bribery and oathing appear to have been more
recurr~nt. This calls for a tightening of the electoral laws.
Petitions are important in our electoral system because they
bring to the surface the evils that are likely to wreck the
entire process. The chances that one might loose his post
through an election petition will help in restraining some of
the candidates from engaging in illegal practices.
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CONCLUSION J\ND RECOt-!HENDATIONS

It was the aim of this paper to exaru i.n e the nature of our
electoral .laws as they stand. It is important for la"ryers to
scrutinize critically all the provisions and practices relating
to elections to see whether they aided or undermined the electoral
process. For -the better understanding of the present laws it
was necessary to cast a glance at the pre-independence era. It
was observed that this period was characterised .by authori tarian
as opposed to democratic rule. The representative system "as

.tailored to suit the foreign communities in Kenya. To the
extent that the majority were not represented in the Legislative

vJ
Council) We can conclude that the law making body was there to
enhance colonial domination in the colony.

The analysis of electoral Laws potrayed that there are
many loopholes and weaknesses in our electoral system. It
surfaced that the gaps in the laws gives room for manipulation
by the executive, the candidates, and to some extent the voters.
Though there is a mass of legislation that tries to govern the
conduct of elections there s till remains a lot to be a-chi eved ,
The recurrence s:: electoral malpractices such as bribery,
treating, meddling with ballot papers, goes far to prove our
point. Through a study of the 1979 Elections it was attempted
to show that elections are not free and fair as the organisers
would like the majority in the country to believe. By the
illustration of a few election petitions this. point came out
very clearly in the thesis.

The people in a democracy have the -right to' control their
own affairs includine; the Government that is formed on their
behalf. This can be achieved through the process of electi •..,:1.s.

The electorate must be free to elect their own representatives
to Parliament. It was seen in this paper that the ruling party
KANU has assumed the role of the electorate in that it under-
takes the duty of selecting its nominees irrespective of whether
they are popular with the voters or not. In the 1979 elections
KANU lacked any coherent policy and as such the party leaders
tried to eliminate their political opponents by the process of
clearance. It is my submission that such a curtailment of the
freedom of choosing candidates is not at all condusive to the
spirit of democracy that we are striving to build in Kenya.
It was also noted that the President. has a lot of influence over
the conduct of elections. This emanates from his absolute



power as head of the Government as well as the party. In 1979
Elections the President openly campaigned for so~ candidates
whom he described as "development conscious". This, we contend,
would portend the death of free democracy if it became a precendent.
Since Kenya is a de facto one pa1{:tystate it is important that
the electorate is given a chance to exercise their choice freely.
(At the time of writing the Attorney General's Chambers have
published the Cons titution (Amendment) Bill and Electoral La w s
(Amendment)Bill both of 1982. The Bills seek to make Kenya
a de facto one party state - see Daily Nation, Friday June 4,
1982) . Forcing representatives on the people is a very undemo-
cratic gesture which should be opposed by all democratic minded
citizens.

The fact that democracy is not fully manifested in our
electoral system should not raise a sort of pessimism and sense
of despair because the democratic spirit ia still rife in Kenya.
It is the opinion of the present writer that if some changes
are effected into the electoral system, elections would become
a more viable institution. l.n pursuance of this obj ecc i,ve,
the following suggestions and recommend&"!::~nnsare put forth:

1. The Electoral Commission should be put in its right place.
Since ~t~ constitutionally charged with the duty of conducting
and svpervising elections it should be allowed to fulfill this
purpose freely and independently. In exercising its duty it
should be free from any sort of government interference.
Administrative involvement in elections should be reduced because
it makes the electoral process appear to be a state 04! fan fare.
To curtail- executive interference members of the Commission
should be appointed by the National Assembly. This is the only
way of ensuring that elections are free and fair in the eyes of
the entire public. I
2. There is an urgent need tb educate the masses on the

I

purpose of elections. It is dnly when the electorate understand
the utility of the system thai they can participate fully. The

ruling party carries this oni"ous tasks. ~fuat the party should
do is organise rallies in alji areas of the republic wi th a vi ew
of informing the public. The Members of Parliament who are
Members of the Party can as( hand in hand with the party officials

Iif this objective is to be/achieved. A strengthening of the
!party from the top, to thegrassroot level is of vital importance

II ... /46
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if the whole process of educating the masses is to be s success.

J. The concept of "unopposed" elections to the National Assembly
should be totally discourag~d. It is important that the electorate
be given a real opportunity to elect their representatives.
Any system that faces the electorate with a fait accompli or
that offers them a narrow or no choice at all is not in keeping
with the democratic process. However, the answer to t~is
problem lies on the personalities involved. Normally the people
who go unopposed are the top met!in the government. These
personalities should make it clear that they are prepared to
meet opposition though they stand the risk of losing tbeir
privileged positions in society.
democracy.

This then wou1:lbe real

4. The Legislation
from manipulation is

that/to protect the electoral system! r
pathetically unsatisfactory. There is

an urgent need to amend or repeal the objectionable provisions
pointed out in the main body of the thesis. lye need an
electoral machinery that is toth self-monitoring under public
sGrutiny. For example, provision should ~e made to ensure that
ballot boxes are accompanied at all relevant times by
candidates or their agents. Also there should be provision
for the Presiding Officers to publicly display all empty ballot
boxes at the commencement of polling, and the boxes to be
sealed by candidates at close of polling. The punishment
for electoral malpracitces should also be reviewed. II J ihough
this would not wholly eliminate the chances for ma.ni pu Lu t i on s ,
it would reduce those opportuni ties and simul t.a.neou sL i c r-e a s e

the cer-t.a Lu L ty of detection. The certainity of detec.
will deter many of the would-be law-breakers.
5. There is a need to limi t the term ---a President can stay

I
in office. We have noted that/the immense powers vested in
the President are likely to bel abused in relatinn to elections.
Provision should be ma de to 14mi t the Presidential t er-rrs to
two terms 0: jive years each as is the case in the United
States and Nige;ia. This wou~d ensure that the person holding

Ithe office does not entrench himself in power to such an extent
that he can manipulate the e ectoral process to perpetuate his
stay in power. I
6. The power of nominating Members to Parliament should vest
in the National Assembly rather than the President. The

present system is not viable becau~e the nominated members owe
I
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their appointment directly to the President and thus they
cannot dare to"antagonise him. As a necessary consequence
this affects their exercise of voting power in Parliament.
All Members should exercise their voting right in the Assembly
without trying to impress an individual.
7. Since there is no opposition party in Kenya, the present
elections institutionally offer a choice not between policies
but between personalities. The present writer feels tha~ there
should be provision for independent candidates in our electoral
system. This way, the electorate will be presented with a

"wider choice. The only "other alternative is the formation of
an opposition (N.B if the constitutional Amendment Bill alluded
to above is passed by Parliament then this is not feasible).

8. So far as election petitions are concerned, the current
practice is to have expatriate judges hear the petitions.
It is necessary that the African judges are allowed to listen
to petitions because after all they are more informed to decide
some issues especially those relating to oathing. The possible
reason why petitions are allocated to the non-African judges
is the assumption that Afrjcan judges are likely to be biased.
However, there is no empirical dat~to prove that non-Africans
cannot be manipulated or be biased in reaching their decisions.

9. As a collorary to recommendation (2), Law Societies and
Associations could, as one of their functions, undertake to
enlighten the general electorate on their rights and duties.
Where they detect signals of erosion of the rights of the
electorate they should vigorously expose and condemn such
development. After all) all lawyers are supposed to be the societY'1
watchdog for the observance of human rights in general. These
recommendations are not exhaustive, but the writer feels that
they would inculcate public confidence in the electoral system
if they are implemented.

In conclusion, elections in Kenya as in other emergent
states do not involve a national change, but they only offer
middle lev~l or low level political changes without putting the
real executive ruling class at risk. It is our posit that
the electoral laws like all other laws are used by the dominant
class in society to perpetuate their interests. All in all"the
elections are merely a legitimisation process. The political
leaders feel the moral urge to show the ~ublic that they are
determined to preserve democracy. But the faults in the entire
electoral syst8m cannot ensure the due strict observance of the
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democratic spirit as we would like it to be. All those involved
in the elections have a duty to ensure t~at the sanctity of the
electoral process is maintained at all times.

I
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29. E.P. No.6 of 1979
30. E.P. No.3 of 1979
31. E.P. No. 12 of 1979
32. Re Grosvenor (1965) Ch. 1210; Ccnways V Rimmer 1968 Ac 910
33. Duncan V Cammel, Laird & Co. Ltd. (1942) AC 264
34• :~.P. No. 17 0f 1979
35. E.P. No. 13 of 1979
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ADD END U M:

This dissertation has been overtaken by events in that

Kenya has been converted into a de jure one party state. However

the differences that will occur in the electoral process shall

not be of great magnitude because K.A.N.U. had been operating

as a de facto one party state for a considerable length of time,

-,


