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PREFACE

Most of the Commonwealth Africam Countries have been independent for
at least a decade now, Yet mot a single of these couatries haa the independence
constitution been maintaimed, It has either been altered beyond recogamition
not followed at all or abolished altogether, The aim of this paper is to
investigate the root cause or causes of the failpre of constitutional
governments and omnstitutionalism in the former British territories im Africa
which achieved indepemdence in the late 1950°s and early 1660°'s,

Even though this problem has been the centre of interest and controversy
in both academic and political discourses, no systematic study has been done
on it, By identifying the genesis of the problem, it is hoped to suggest
possible ways as to how best coamstitutional govermments can be restored and
preserved in Commonwealth Africa,

In the present writer's view the greatest single obstacle to constitutiomal
government in Commonwealth Africa is power struggle among the political and
military elite, The result has been that political expediency has overridden
democratic imstitutions and practice established by the independence
constitutions, The irmdependence comstitutions have not been regarded as umpires
above political and power struggle, but as a weapon in that struggle,

The political elite, mainly from the old gemeration of londofs that
wrenched independence from the colomialists, has discarded the independence
constitutions as "alien™ institutions to be altered or suspemded im a bid to
"Africanize”™ them, The aim, they argue, is to make the independence comstitutiox
responsive to the "African” aspirations and idea of government,

The military elite on the other hand resort to extra-legal and
unconstitutional means to effect alternative ascendency to political le&dership
under the pretext that careerist politiciams have failed to observe coastitutions
conventions which could allow one generation of political leaders to give way

another generation,



In the absence of any respect for comstitutional traditioms, the
military elite argue that the coup d'etat or secession is the only method by
which another generation can assume leadership,

This paper seeks to diagnose the malady of uncomstitutional practice in
the Commonwealth Africa and prescribe a remedial dosage for the future practice
of constitutionalism, The present writer's view is that respect for consti-
tutionalism will be possible when the various countries emerge with
constitutions suited to their needs amd circumstances, The Westminister Model
Comstitution evolved over centuries in respose to the changing social,
political and ecomomic conditions of the British Society, It therefore embodies
the British Philosophical and religious convictions which are not necessarily
present in Commonwealth Africa,

The above views, however, are mot to be comstrued as an advocacy for the
wholesale rejection of the Westminister Model Comstitution, The present writer
will argue that a modified model of the Westminister type comstitution is
urgently nmeeded, Such a modified model should have regard to the political,
economic and social priorities in Commonwealth Africa, The modified constitution
should be responsive to the needs of a developing and changing society, That
constitution should provide for a comstitutiomal succession to political leadershi
without the disruption of comstitutional govermments and political institutioms,
a phenomenon which has plagued indepemndence governments in Commonwealth Africa
during the last decade,

Numerous people have made the task of writing this paper possible, I am
most grateful to all of them, Special acknowledgements, however, must go to
the following:- Mr, Robert Martin, a former Semior Lecturer in Law at the
University of Nairobi, who first emkindled and stimulated my imterest in
Constitutional Law, For the actual task of making this paper/the light of day,

1 am greatly indebted to my Supervisor, Dr, S.W. Awuye, who searchingly



critised my origimal drafts at every stage and made imvaluable suggestions and
recommendations fer its improvements, This irn mo way implies responsibility
for amy faults oi shortcomings in the paper, Mr, Michael G, Kenda, B,A, (Govt,)
commented on the parts where politico - economy interacts with constitutional
law, I‘am mast grateful to him for finding time to read and comment on the
origimal draft,

1 am also grateful to Miss Joan Kamau, who deciphered my rough handwriting
and reduced it imto the present typescript,

Any judgements expressed im this paper are all mime and do not im any

way reflect the views of the faculty of Law or the University of Nairobi,
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CHAPTER ONE

THE CONCEPT OF CONSTITUTIONALISM AND ITS PLACE IN BRITISH COLONIAL TERRITORIES,

(a) What is the meaming of Comstitutiomalism?

By comstitutionalism we mear the conduct of govermment and the exercise
of state power limited accordimg to certain established and enforceable rules,
In other 3;g;ﬁ;, constitutionalism has to do with the degree to which the
constitution itself fumctions as a real limitation on the way govermmental
powers are exercised,

The fundamental temets of constitutionalism are .-

(a) That the comstitution itself is the supreme law, i,e, the constitution

is hierarchically superior to other legal morms;

(b) That the constitution beimg the grumdnorm imposses some enforceable limits
on the powers of the government;

(e) That there is some degree of entrenchment of the provisioms of the constitu-
tion; and

(d) That there is Separation of powers between the three main branches of
government that is the Legislature, the executive and the judiciary, This broad

division of powers was first promulgated by a Freamch Legal Philosopher, Montesquieuy

. in the 19th century as a reactiom against absolute despotism of European
monarchs, Constitutionalism is therefore the antithesis of arbitrar or dictatorial
rule (2) Accordimg to Montesquieu, the theory of the separation of powers

(i) That the powers and fuactions of amy of the three branches of government
should be exercised by that bramch alome and by no othcr branch;

(ii) That ore branch should not control or interfere with another branch in

the exercise of its fumetionms; and

(iii) That the same person should mot form part of more tham cone of the three
branches of the goverament,

Orn the doctrine of ~ separation of powers in relation to the judicial funmetion,

Montesguieu has commented that there is no liberty yet if the power to judge is



not separated from the legislative and executive power,

The paramount purpose of the doctrime of the separatiom of powers is to
limit and check the arbitrariness imherent in government, One commentator has
said that 'It is this limiting of arbitrariness of the political power that
is expressed in the concept of constitutionnlisn'3 “The crucial test™ says
Professor Nwabueze, "is whether the govermment is limited by predetermined rulos"4
either entreched im the constitution or through other established procedure,

The separatiomn of fumctions between the legislature, the executive and
the judiciary is of crucial 1mpo¥tance because it provides ideally at least a
machinery in which the three branches are independemt of each other and exist
to check and balance each other, But in practice a rigid separation of powers
is rare except under the American constitution although under the Nixon
administration, encroachment was not uncommon, The theory of the separation
of powers is an expression of a general altitude, The only token towards the
separatiorn of powers is the independence of the judiclary in the Parlianontar§
system of govermment, Through the court procedure, the rule of precedent emsures
the stability and predicability of the rules which is the core of constitutionali
The establishment of judicial restraint to check arbitratiness om the part of
the executive is the high-water mark of constitutiomalism,

Comstitutional guarantee of fumndamental civil leberties is one of the most
cherished aspectes of constitutionalism, Fundamental human rights, usually called
the Bill of Rights, are jealously safeguarded under the Comstitution, The
guarantee of civil liberties, presupposes a situation whereby individual civil
liberties are eaforceable by am indepemdent tribumal,

The political theory of ‘'democracy®™, a‘govornm.lt of the people for the

people by the people accordimg to Abraham Limcoln, together with fundamental

human liberties: are the linchpia of comstitutiomalism, A democratic govermment




is one that positively respomds to public opimion of the clectorate.5 One of
the most distimguished scholars of the comstitutional law imn the new

Commonwealth has said:= jﬁﬁ

"Constitutiopalism becomes a liviag reality to the extent that these rules
curb arbitrariness of discretiom and are im fact observed by the wielders

of political power, and to the exteant that within the forbidden zones upon
which authority may mot trespass there is significant room for enjoyment

of imdividual liberty, To be specific I am very willing to concede that
constitutionalism is practised in a country where the government is genuinely
accountable to an entity or orgam distimct from itself, where elections are
freely held on a wide framchise at frequent intervals, where political groups
are free to orgamise and to campaign im between as well as immediately before
elections with a view to presenting themselves as am altermative government
and where there are effective legal guarantees of basic civil liberties

enforced by an independent judiciary, amd I am not easily - persuaded to
identify constitutiomalism in a country where any of these conditions is
lacking"®

(b) The Place of Comstitutiomalism in the British Colonial Territories,

Having examined what constitutionalism is all about, we may now coasider
whether or not it had any fumctional memming in the British Colomial territories,
From the foregoimg propositioms and criteria for comstitutionalism one will
inevitably conclude that there was mo comstitutiomal order under colomial
regime, The "lawlessness"™ of colomial govermments was manifested im various
forms which we shall mow procead to examine,

British emperial designs im the colonies were geared mainly to serving the
economic interests of the mother coumtry, A typical colonial territory was an

7

appendage of the British economy involving ecomomic, political amd cultural

aspects, Frantz Famomn, an extreme critic of colonialism has observed that the
colonies were created by the metropole for the n‘tropolo.8
In order effectively to serve the ecomomic plumder of British imperialism
the imstitutiomal structures of the colomial territories - the army, the police,
the courts and the provincial administration ;nre organised in complete disregard
of the concept of comstitutionalism, at least for the matives in order to provide
for an efficient system of emploitatiom of wealth from the colomies to the
metropoles, The European settlers, the admiaistrators, the missionaries, and

the judges were agents of the metropolitam economy withim the context of

international capitalism, Any notioa of the separation of powers was therefore



a contradiction in terms, Representative institutions did mot exist in any
meaningful semse, Legislative councils were cdominated by "officials™ (persons
holding office, ex-officio) and while there were some nom-official members
in the settler-dominated countries from the beginning, the legislative éouacil
never had more/ggtgsory pewers until the dawn of independence,

One might argue that there was an element of the separation of powers
in the coloaial territories because the colonial govermor had power to establish
legislative couﬁcils, departmental and ministerial and a court system, But it
is important to note that none of these could limit his real or reserved
power of veto, The Governor & could veto Bills passed by the legislative council
aad rule by decree, The Governmor could suspend lawé and assume wide powers which
he could exercise with impunity by invoking Emergency Powors? Tho Supremacy of
the Governor remaired unchallenged except perhaps by the Colonial Office in
London until nearly the end of colonial rule in the respective territories,
There was therefore no rigid separation of powers imn the colonial territories,

Lack of separatiom of powers had am adverse effect om constitutionmalism
because the Governor was the executive, the legislature, and in essence the
Judiciary.- This in effect meant that the executive could emact tyranmical
laws ;nd execute them irm a tyranmical mamner, The colomial rule was therefore
the antithesis of constitutionalism, Ghai and McAuslam have this to say on
colonial bureaucracys-

"Tﬁe Governor did not have to act in consultaﬁion with any local body;

nor was he respomsible to any local imstitution, The legislative and

the executive fumctions were combinmed in him ard there were few, if anxlo

limitaticns imposed om him by the Secretary of State for the colonmies

to whom he was fully q.ccountable"11

The colonial rule was non-liberal and undemocratic, The creation of an
autocratic system of government meant that the colonised peoples had moisay in

the govermments in colomial territories, In Easf as well as West Africa, the

imperatives of the British Empire as percéived by the colonial rulers required



authoritarian governments in order to maintain the economic ard political
control, To allbw-native participation in the rumnimg of colonial governments
would have been im direct contradiction with the aims of British imperialism,
The positioa was that whatever comstitutional or democratic imstitutioms
existed in Britain, their components were excised during their exportation
to the colonies 12
The liberties of the individual were not jealously . querried in the
colonial territories, The Bill of Rights which was enforceable im Emgland
since 1688 was not so treated im the British colénial territories, The

supreme example of British constitutional lawlessness in the colonies is

illustrated by the motorious case of The King vs, The Earl of Crewe ex parte

Sekgome 13, In this case the High Commissioner for South Africa issued a
proclamation authorisimg the detentiom of Sekgome, a claimant of the chieftaincy
of the Botswana im Bechuanaland Protoétorato. The Bechuanaland Order-im: =
Courcil of 1891 provided that the High Commissioner "may do or cause to be done
all matters and things within the limits of this order as are lawful", It
further empowered him *"to provide for the administration of justice, the raising
of revenue and germerally for peace order and good government of all persons
within the limits of this order imcluding the prohibitiom amd punishment of acts,
tending to disturb public peace®,

Persuant to the above Order im Council the High Commissiomer had created,
a system of Resident Commissiomers, judges, magistrates amd other paraphermalia
of a court gystem and a system of substantive law to be applied; Nevertheless
the judges of the Kings Bemch held that the proclamation directed specifically
at Sekgome was valid, amd that am order of habeas corpus could not issue Vaughan
Williams L.J, expressed a whole philisophy of British colonial overrule whea he

concluded his judgement that:-



"The ideal that there may be an established system of law to which a
man owes obedience, amnd that at any moment he may be deprived of the
protection of that law, is an idea not easily accepted by English
Lawyers,.s It is made less difficult if one remembers that the
Protectorate is under a s country in which a few dominant cixilized
mer have to control a great multitude of the semi-barbarous” 4

The fact that even those fundamental rights protected in Emgland were

not protected in the colomies is further illustrated by the case of Wallace

15

Johnson v, R, The appellant in the instant case was a nationalist from

the Gold Coast (Ghana) who had been convicted by the High Court for
publishing a seditious editorial challenging the colonial rule generally and
with a special referemnce to Ghana, He appealed to the judicial committee of
the Privy Council or the groumd that it was not enocugh in England to show
that the words were merely seditious, Im addition to anm utterance or publication
being seditious the prosecution must further prove that the accused had the
intention to cause a breach of the peace and that the breach of peace was actuallj
caused, The Privy Council held that the laws of England were not wholly imported
by the colorial territories,
The fusion of the functions of the judge and the administrator has been

explained by McAuslan, as a mecessary tool of colonialism, He sy says:-

"It muét be made quite: clear that this combining of functions of the

Judge and the administrator was deliberate and conscious policy designed

to maintain law and order - at the expense of justice to the 1nd1v1dual"16
Police brutality and military action helped the executive to rule with iron
hand when legal sanctioms were inadequate to achieve ecomomic objectives of
British economic imperialism, The colonial autocratic order was exposed to
incipient political pressures of mationalism which agitated for majority rule,
The racist and minority administrative structure of colomialism was carried
along a wave of mementum by the McMillan's Qind of change which breaks up with
independence,

A former British Minister of State for the Coloanies, Iain Mcloodl8 said

that this 'Wind of Change' was not a dramatic decisiom, but rather am individual

comment on a decision the. tempo of which had been accelerated as a result of a



score of different decisions, 1In East Africa, for instance, the tempo was
inevitably accélor.ted by the Mau Mau uprising, Whatever the case, Britain
reeded a change of policy in Africa, She realised that a successful co-
operation with nationmalism was the piVotal bulwark against communismlgand the
strengthening of the Commonwealth,

The African nationalists on the other hand were zealous to achieve
independence under comstitutions, that would guarantee 'equal® political and
economic opportunities to all their nationmals, irrespective of colour or race,
The lawlessness’ of colonialism and the absence or discouragement of constitu=-
tionalism in the British Colonial territories challenged the African to
re-examine himself and come to a self-realisation that he is a political arnimal
of the same species as the immigrant European racele Under colonial rule,
the African was demied political and economic rights and even the barest
mimimum of justice in keeping with human dignity was not accorded him, It is
some of these base treatment of the Africans that famned the fire of agitatioﬁ
for democratic governments in Africa,

Jomo Kenyatta, a Kenya nmationalist leader, (now President of independent
Kenya) haa this to say during his mock trial at Kapenguria agaimst the lawlessnes:
of colonialism in Kenya and the desire of the Africans toc be free under a
constitutional government:-

"eesKenya African Union (X.A.U.,), the only African political organisation
fights for the rights of the Africam people,,., But what we have objected
to =-=- and we shall continue to object -=- are the discriminations im the
government of this country,,, We as political bodies or political leaders
stand constitutionally by our demands®22

Throughout British colonial territories, nationalist movements swept away
colonialism and established independent natién - states after the British
government adopted constitutional reform as a better compromising attitude,

This was ia response to the reality that change whether violent or coastitutional

was inevitable following the economic ruin of Britain during the 2nd World War,



This had the effect of weaking Britain and thereby renderimg her hopeless in
defending her Empire, The military expemses of suppressing the Mau Mau uprising,
for example, proved that the trials of force cost meney, and Britain struggling
to recover from the wounds of war and maintain the value of the pound as well
as achieve a transition from a war - to a peace economy required co-operation
not antagomism with her 6010010823 In fact Britaiam had mo choice, ' ' but to
salvage from a bad situation because the contradictions of colonialism could
not contain natiomalist quest for a democratic and comstitutional system of
government,

The British govermmeat realised that she could use the independence
constitutions as a bargaining weapon: to strike a balance betweea nationalist

and the various colonial ianterests, The result was to begueath the Westminister

lndtlu Constitution to the successor states in Commonwealth Africa,



CHAPTER TWO

THE VALUE AND CONTENTS OF INDEPENDENCE CONSTITUTIONS IN COMMONWQQ}THl AFRICA.

what is the sigmificance or symbolic value of independence constitutions?
In the eyes of the natiomalist freedom fighters, independence comstitutioms,
to some exteat, symbolise a rebirth, a mile-stome recordinmg progress from
colonialism to imdepemdence, The independence constitutions represert an
important advance from colomial territordes to the acquisition of matiomhood,
The comstitutior marks a mew begimming, It becomes a charter amd a focus for
satiomal aspirations, Imdepeadence coamstitutioms mark a break with the past
and the beginmimg of a read to a bright future, The independemce comstitutioams
sealed the formal tramsfer of political power imto local hands, Independeace
constitutions represeat a triumph of the natiomalists,

We shall mow examinme the nmature and coantents of imdependence comstitutions,
All commoanwealth Africam states without exception became independent uader the
ggg!gigg}g;wgqgggz comstitution, This is the standard form comstitutionm
bequeathed to ex-British colonies imn Africa, The Westminster Model independence
constitutioa was a bargain which sought to balance nationalist ianterests and
the diverse colomial interests, Under this standard form comstitutioa, the
departing power were willimg to tramsfer political power to the inmdigenous

people as lomg as this did not endamger their ecomomic interests, As a gemeral

rule, the departing masters wanted every state to achieve iadepeadeamce uader
the Westminster Model comstitutiomn, Any attempt to reject this model amd adopt
an autochthomous constitution was resisted by the Colonmial Officea. That being
so nationalist leaders accepted the Westminmster. Export Model coastitutiom but
only to avoid delay in the attainment of iandependence kmowing well that once
they had power chamges could be nade.4

All the Commomnwealth Africam comstitutioms comtained varying types of
entrenched provisioms, The Comstitution was to be the supreme authority umlike

in Britain where Parliament is supreme, From the outset, therefore, the
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independence constitutions put limitatioms om the powers of the legislature,

Important im this respect was the Bill of Rights5 which was specially entrenched

in the independence comstitutioms, The legislatures were prohibited from
enacting law which istringed any of the rights guaranteed, But by way of
coatrast the Parliament at Westminster is umlimited, Obviously such limitations
on the legislature were umheard of durimg the heyday of colomial rule im

Africa, Robert Martin has remarked that the British were taking with ome hand
what they were giving ' with the othera. These legislative limitations created
by the independence comstitutions weakeded the imdependence Parliaments,

The Westmimster Model comstitution had some modificatioms im it to meet
the peculiar problems of certaim coumtries for imstance, Nigeria, The Nigerian
independence comstitution comtaimed provisions of devolution of power between
the federal central goverament and regiomal authorities, This was the comtimuatio
of the colonial legacy of divide - and - rule, Whatever public explamation
given by the British for irtroducimg such a system, it appears that their real
intention was to pay lip-service to the interests of the mimority groups, 1t is
doubtful that the British aiged at securing a hopeful future for the mimority
tribes after British 'trusteeship'’ came to an end7,

P The United Kimgdom has a unitary and centralised govermment because the
British are a relatively homogeneous people with centuries of allegiance to
the crowa, Im Africa the positiom is rather different as exemplified by the

Biafran decision to secede from the federal state of Nigeria, The realities

of tribal antagomism in Kemya was perhaps what the British feared whem they
incorporated regiomal autonmomies under the Kemya Indepemdence Constitutions.
The comstitutioral devolutiom of power to authorities independent of and
antagonistic to the central goverement was also motoriously incorporated im the
Ugardar independemce comstitutiom, A stromgly emtrenched comstituticnal

independence of Bugamnda amd other Kingdoms resulted ia a protracted antagonism
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between the Prime [imister, Dr, liiltoa Cbote, and the Kabaka which was not
resolved until 1966 through military suppressiom of the Kabaka of Buganda,
then the pPresident of Uganda,

The other basic feature of the yestminster jodel indepeundence comstitution
was the priaciple of parliamentary govermment, The Westuinster traditions of
Parliamentary democracy evolved through British conventions in which the
exercise of govexrnment powers has been accepted as the respoasibility of the
cabinet, The cabinet advises the prime !ginister, but the principle of collective
responsibility of the cabiamet implies that the rcle of the cabinet is more tham -
advisory,

The independeance ccastitution, provided for periodic elections to the
national assemblies, Unlike the Westmimster primciples of govermment, the
independence coastitutioms exported to Commonweaslth Africa provided for imsulatic
from direct political pressures the independence of the judiciary, the civil
service and the police, QGoverumental coamtrol of these orgams of the state
was reduced to a bare mi minimum, These provisioms were safeguarded by a high
degree of eutrenchmént. In Kenya, for example, provisioms relating to the
Biil of Rights could mot be altered without 75, support im the Lower House
and 907, in the jemate, The powers of judicial review were vested im the courts
and Jealousy entreached im the independence ccastituiion to avoid the upsetting
of the imdependeace comstituticnal balance, The aim was to provide a machimery
for review and rectificatiorn of coastitutional int;ingement, ¢a this poiant
the juester (owmmiscsion cor the Uganda Independeance constitution saidi=

"ie believe that by far the best guarantee for the eatrenched provisioas
will be foumd in the Courts of Law®

As can be seem the imdependence comstitution was obsessed with the probiem
of balancing various comflictiang interests of the various actors in the

comstitutiosal drama, Independence under a coastitutiom them became not so
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much movimg out of the colonial sphere as movimg imto a larger ome with the
colonial patterms emerging relatively unscathed, As Gary Wasserman has pointed
out, the imdependence comstitution marked a successful socialisation process

in which the nmationalists were as much acted upom as the coloaial actors.lo
However, we are comsoled by the argument that all the Africam matiomalists
wanted was indepemdemce, The problems of ideclogy and the kind of comstitutiona
arrangements workable umder Africam comditioms would be worked cut after the
attainment of independence,

The British mo doubt felt some pride iz bequeathimg thelr system of
government to their former depemdencies, However before the emd of the decoloni
sation process, the British had realised the futility of forcimg every newly
independent coumtry imto the straitjacket of the stamdard form Westmimster

ii
Model comstitution, Under the earlier comstitutiomal arramgements, the

compromise nature of the independence comstitutioms prior to the Zambian case
im 1964 privided for fragile and weak imstitutions of govermment, This state
of affairs was im comtrast with the colomial administrative edifice which was
erected om absolute amnd autocratic power,

Fragile as ihoy might + have beem, the ‘democratic' imstitutions establish
by the imdepeadence comstitutioas provided for the separatiom of powers, -
entrenched Bill of Rights (except in Tamgamyika) the imdependemce of the
Jjudiciary and cther fundamental tenets of comstitutiomalism, The concept of
comstitutionalism, however, remaimed to be tested in practice unmder the politica
economic, social amd cultural realities in the mewly independent states of

Commonwealth Africa,



CHAPTER THREE

THE PRACTICE OF CONSTITUTIONALISM IN THE EMERGENT STATES IN COMMONWEALTH AFRICA.

In spite of the criticisms levelled against the Westminster iodel
Constitution, on the ground of its irrelevarce to the aspirations of African
governments, the leaders of the successor states were zealous to prove to
their former colorial masters that they have politically come of age and
could govern themselves according to modern ideas of democratic government,
The imported iadependence constitutioms, therefore, worked for some time
before they encountered obstacles on their process of experimentation, All
Commonwealth African states encountered ome or more of the following problems
which generally uamdermimed the independence constitutions, The principal
stresses and straims on the independence constitutions were either generated
by the realisatica, by the governments of those countries of the futility of
transplanting a standard form of government in countries widely divergent in
the levels of development amd cultural heritage, or the realisation by
inheritors of the colomial state that the comstitutiomal restraints posed
a threat to their personal rule.l E

The latter alternative has been tested under the doctrine of the
separation or‘powers which as we saw in the preceding chapters is an essential

element of the concept of constitutionalism, In the case of Bribery Commissioner|

Vs Rannsinghez the issue was whether Parliament could exteand the powers of the
ordinary cdurts; conferred upon them by the independence comstitution, Early
in the 1960's Ceylon (mow Sri Lanmka) was facéed with the problem of carruption,
The legislature felt that the ordimary courts could not adequately probe into
all aspects of alleged corruptiom, The legislature therefore, unmconstitutionally|
amenced the comstitution and gave itself powers to appoimt a special Bribery
Commission to imyuire imto cases of alleged corruptiom and to impose sanctions
like the ordiamary courts, There is mothing wrélg ian the appointment of a
Bribery Commission, to probe corruptiom, but the determimatior of the guestion
of guilt or immocence of a crimimal offemce lies within the province of the

ordinary courts,
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The Respondent in this case was a victim of such sanctions imposed
by the Bribery Commission, He challenged the comstitutiomality of the
appointment of the commissioners, arguing that there were certain judiciall
matters which could mot be determined by any other imstitution except the
ordinary courts established by the constitution, The Privy Coumcil held,
affirming the decision of the Cylon Supreme Court, that the setting up of
the Bribery Commission was null and void because it was Ultra Vires the
provisions of sectiom 55 of the Ceylon Comstitution Order im Council which
provided that Judicial Officers can only be appointed by the Judicial Service
Commission,

The introduction of 'alien' or urtried institutioas such as Parliameatary
opposition in Tanganyika by the iandependence constitutioan, for instance, created
unnecessary hurdles to the imdependence govsramant, Such institutions found
themselves in the dustbins of indepemdent states shortly after independences.
Nevertheless, the independeunce comstitutioms wera respected for some time as
exemplified by the shortlived regionalism im Kenya, Im Nigeria, also there
was a fairly perfect practice of constituticnalism prior to troubles im the
West regién which precipitated the eveants of 1966,

The Multi-party politics in Kenya until the Kenya People's Umion was

proscribed ia 1969, the multi-party comstitutiomal respect im Nigeria uatil
the Civilian government abdicated its powers to the military in 1966 are
evidence of the democratic principle of fair play in the concept of comstitutiona-
lism, JIn Uganda, Ghana and Tanganyika, for instance, the corcept of
constituticnalism was admired and respected and it was only after the lapse

of some time that symptoms of encroachment aépeared. As recent as 1974, the

late J.M, Kariuki could publicly criticise the government and claim that the
Kenya Govermment had moved from democracy to hypocrisy with 1npunity4. This

is a clear proof that the freedoms of speech and the press guaranteed by section
79 of the Kenya Constitution are still respected inm spite of the implicit

ceasorship oi the press,
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we mow turm our atteamtion to am sxamination of the practice of enforceable

Bill of Righkts, anmother fumdamental feature of independesce is coastitutions,
In retrospect we recall that the B11ll of Rights were usheard of durimg the
heyday of coloaialism, Umtil early in the 1960's, Britaim had mot been
converted to the gospel of the Bill of Rights at least for the coloniess.
_ with the only exceptiom of Tanganyika (mow Tanzanla) all Commornwealth African
countiies had a Bill of Rights ia their iamdependence constitutions, guaraateeing
basic civil ‘liberties, The imclusior of the Bill of Rights im the iadependence
constitutions was in response to the {mited-Nations yUmiversal Declaratiom of
Humar Rights (1948} embodyimg the philosophy that 211 mepn have a common
humanity, This Declaratiom was followed by The Zuropean Convertion oa Human
Rights (1950) which was imncorporated in the Commonwzalth odel of the Bill
of Riﬁhtsﬁ. The position introduced at independence by the Bill of Rights
was the reverse of the circumstances prevailing under colonial ru1e7.

The change c¢f attitude by the colonial office im acquiescing im the
inclusion of Bill of Rights in the independence comnstitutions may be seen
as a defice to prevent, as far as possible, the effective exercise of power
ﬁy £he independence governments, It appears to the preseat writer that this
process fitted the British design to create weak governments which they could
manipulate and control to further their economic interests,

Let us have a close amalysis of the practical applicatiorm of the Bill
of Rights ia Commonwealth Africa, Im the swaziland case of Ngwenya Ve Dogutz

8
Prime ijimister the issue was which branch of the goverament cculd determine

and resolve constitutionmal issues,inm this case the citizeaship and liberty of
the Appellant, ..ie legislature purported to set a special tribunal to declare
that Ngwenya was rot a citizem, Such a declaration would make, Nzwenya lose
his parliamentary se=at, the appellant being the caly surviviag member of

the opposition, As expected the special Tribumal ruled that the sppellaat

was BOot a citizem., A debortationAorder vas subsequently issued agaimst him,
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He appealed to the Supreme Court of Swazilamd comtemdiag that the special
Tribumal had mo power of judicial review which is imherently wiihaia the
province of the courts as was established in the Americam case oi _arbury v,
ﬁdisonb. The gwaziland Court of appeal accepted the pppellant8s pica and
ruled that the act setting up the Special Tribunal was uncomstitutiosmal amd
suspended the deportation order, But two weeks later the Ximg susjeaded the
coastitution, declared a state of emergency and detaineu all the dissidents,

i

ia the Gierrz lLeone case of John Joseph Akar v, The A,G, of sierra Leone

the Court was declding the constitutionmal positioa of the fumdamental human
rights and the Ifreesdoms of the iandividual, The Suprsme Court attempted to
delimit the legislatdve powers of the legislature by declarimg as uncoastitutic-
Bal the amendment to the Sierra ILesone comstitutioan which allowed the legislature
tc iegislate with an ordimary majority on representation and citizenship,
The decision was overruled by the House of Lords oa the authority of The Lawless|
gaés‘i. The Appellant in the Lawless czase was a member of the Irish Republic
Army who was detained by the Irish govermment umder emergescy gegulationms,

He was arrested, detained and he was never tried, He applied for amn order of
Habeas Corpus but his appkication was rejected, ie appealed to the guropean
Couft of Humam Rights which also dismissed the application,

Taking the Lawless case at =  its face value, ons might be tempted to
conclude that the courts are always prepared to legalise illegal acts of the
executive, But a deeper evaluation of the case shows that it is necessary to
allow executive to meke use of reserved powers beyond the purview of the
ordinary courts at times of emergency situatioms which pose a threat to state
security, The problem is to determine whether there wes use of smergeacy
powers to dercgate from imdividual rights, Imr the lLawless case the guropean
court established tﬁat where a govermment derogates from inaividual liberties,
the goverrment must be givem some "margim of appreciatiorn' having regard to
all the circumstances because the govermment might have imtelligence iaformatiol

which camnot be made public that certaim people are engaged im subversieve
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activities, This problem is more political tham legal and the questior which

has mot been convimcingly amswered is whether in the case of Africam states
real emergency situatioms have existed ér they have been fabricated to justify
the suppression of the oppoments of the wielders of power,

The Imdiar Supreme Court is the best upholder of the fundamental human

iz
freedoms, Im the case of gam Krisham v, Delhi "the supreme court of Imdia

set aside a deteatiom order because of the insufficiemcy of the details,
The Couri asserted;-
wpreveative detention is a serious imvasion of personal liberty amd such
nesgre safeguards as the comstitutioa has provided agaimst improper
exercise of the powers must be jealously watched amd emforced by the
courtslB" »
14
Similarly im the case of gimgh v, Deihi  the supreme court of Imdia affirmed
its stand when it declared;=

"jt must be emphasized that those who are called upom to deprive other
persons of their personal liberty in the discharge of their duty“nust
strictly amd scrupulously observe the forms amd rules of the law

‘The Imdian Supreme (Court is tc be commended ior its bold stand in defemding
fundameatal humam rights, Im i975, the same court ruled that the electionm
of the prime jimister, irs, ladira Gadhi, was umcomstitutiomal, However this
déci#ion was set aside because of the recemt subversive activities of the
opposition which justified the use of wide and sweeping emergency regulgiions
to preserve the state irom the damger of disimtegration,

The validity of a particular preventive Detemtiom (rder may be affected
by a failure to observe the proceedural requiremeants oi preveative Deteantion

¢
Laws, In the case of Chipongo v, R, the High Court of Zambia held that where

procedural requiremests are mot complied with a deteamtiom order is imvalid,
But the problem may arise where the released persom is rearrested amd the
procedural defect is cured, This was the problem im the case of Jbiagira v.

ggandal7 when the East Africa Court of Appeal said that the imcomsistemcies
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that are alleged are of so fumdamental a mature that a fimdimg in favour of
the appellamnts would, for all practical purposes, amount to a findiamg that
the ordimance (Preventive Detention Act) was abrogated by the emactmeat of
the constitution, The appellants were released, but the police tock them
to Entebbe Airport withim the areas affected by the Emergeacy regulations
and they were re-arrested and detaimed with the proper procedure being
followed,

The courts have beem rather shy im Commomnwealth Africa to firmly
eanforce the Bill of Rights and defead the freedoms of the individua118,

19
In the Kenya case of Ooko v, The Republic the doubt im the law was resolved

against the liberty of the iamdividual, The judge said:-
*i thimk that im view of the seriousness of the conditiems precedeat to
the issue of a detentiom order im as much as the Minister must be satisfied
that the detention is mecessary for the preservation of public security

a partial mistake im maming the person to be detained should mot necessarily

have the effect that that persom should be released from deteatiom, When
he is the person intemded to be detained amd there is im fact no confusion
as to the real identity of that persomn”,

Ooko was detaimed om 4th August, 1966 uader a detentiom order, with his
surname but different first names, sigmed by the Mimister , On 27 September,
1966 he filed a complaimt im the High Court allegimg that his detention was
unlawful for a number of reasonsj he was not givem the reasonmns for his detemtion
within the prescribed period; the reasons were mot sufficiently detailed as
required by the comstitutiom; he was detained umder the wrong name; and outsiders
were preseat when his detention order was being reviewed by the tribumal,

The court nevertheless held that the deteantiom was lawful, As to the wrong

name in the detemtiom order, the court accepted that a warraant of arrest

applied for im a mame which was mot the name of the persom arrested and imntemded
to be arrested does mot justify the arrest of the persor, The court ruled that
the presence of outsiders (a semior police officer amd a state coumsel) was

desirable and mecessary and dismissed the groumd that it was unlawful for them

to be presemt at the Review Tribumal, The court agreed with the pPlaintiff that
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the reasomns were mot sufficiently detidiled, but did mot thimk that there
was sufficieant cause for his releasez?
Section 85 of the Kemya Comstitutiorn allows the executive to derogate

from the fumdamental rights and freedoms whem a real emergemcy exists im

Kerya, However, where a persom is detaimed by virtue of such law as referred

to subsectiom (i) of that section, the primary comcerm of the courts is to

emsure compliance . with the procedural reguirements uader subsectioa (2)

of that sactioi. The problem that arlses before the courts is to determine

the adeguacy or the truth of the grounds for the detemtiom, 1= the Coko

case the court held that the mew details supplied by the goverament were

satisfactory. It further held that if further details were required, a request

could be made to the tribumal, As far as the court's limited jurisdictiosm was

corcerned, the particulars givem were adequate, The court concluded by sayimg:-
"The grourds if true could justify his detemtion, The truth of those
grounds and the guestiom of the mecessity or otherwise of his coatinued
detertion are matters for tgt Tribumal and ultimately for the Mimister

rather than for this court"

In the case of Adegbenro v, Attormey Generalzziltorpreting a similar

phrase on the adequacy of reasoms for detention to be givean to the detainmee
under emergency regulations the court held that there was sufficiemt reason

for the restriction order23

The court ian Adegbenro's case did mot discuss
when an emergemcy could be validly declared, but was prepared to test the
validity of the orders to examime if they were reasomably justifiable im the
circulstances of each case,

The fumdamental freedom from discrimination umder section 82 of the Keanya

24
Comstitution was eaforced im the case of Madhwa v, City Coumcil of Nairobi

In this case the action of the City Council of Nairobi in servimg notices of
eviction on its temfints of Asiam origim who were holders of stalls im the
municipal market im order to re-let them to Africans was held to be

uncomstitutional,
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The English notion of the enforceability of . ; fundamental freedoms

was underlimed in the case of lcEldowney v, Forde25 In this case the court

refused to interfere in fhe interpretation of Emergency Regulations applying
in Northern Island, Umder the independence constitutions the executive's
adhereace to the strict letter and spirit of the Bill of Rights was qualified
by the inclusion of far-reaching qualifications and exceptions fof instances
in which reasomable use of the powers of derogation cam be invokedzs, The
problem however, as the preseant writer sees it, is mot. so much om the checks
‘and balances exercised by the courts as such, but ; reasonable use of the
poweré of derogatiom, In this respect derogation need not necessarily take
the form of an enactment, It cam be an executive order or decree27._ Whatever
the case, there must be some machimery to oversee the proféction of constitutional
guarantee of civil liberties against the excesses of the executive,

‘The question of who is to exergise the protectiom amnd how this is to be

done becomes paramounmnt, It is clear from the Americam case of larbury v, M’nd_ison2

and Section 67 of the Kenya Constitution that the function of judicial review

is vested in the courts under the comstitution,

The authoritariam nature of most of the Commonwealth Africam states has
® :
made mockery of the independence of the judiciary as exemplified by the Ugandan

B

| ey 29
case of Namwandu v, Uganda which involved abuse of emergeancy powers by

5=
soldiers, The issue was whether am emergency existed in Ugaanda at that time.

2

L,
e court held that the emergency powers were intended oply for real emergency

& = i

situations which did mot exist im Uganda in 1972, The use of emergemncy powers

=g LS
was therefore improper, but the judges were not williag to interfere for
e '
ir security reasoms,
= The indeperderce of the judiciary was also practically tested im
B

the Ghanaian case of Awoonor-Williams v, Gbedeﬁah31. The 1969 Ghanaian
a\;‘; e

‘cbnntitution which restored a civilian government under Dr, Kofi Busia vested

the judicial fumctiom exclusively im the courts as im the United States and



Australia, Iz the Gbedemah case, the respomdemnt seeking to know the meaning
of 'judieial power' challenmged the camstitutional status of a commission of
irguiry and its powers to summon, investigat. and apply samctions to aamybody
involved in bribery, The majority Judgement held that there are ro fumctioans
which are imherently judicial im mature, This case clearly shows how the
courts can sometimes behave when they act ir fear or favour of the executive,
The derogatiom from the strict adheremce of comstitutiomalism has been

Justifiedszon the groumds that fumdamental freedoms should meither act as

obstacles to development nor endanger the security of the state, This is
the argumeat used to justify the © curtailmert of fumdamental freedoms
by iavoking exceptiomrs as beimg “reasorably justifiable in a democratic

society”, In the jigeriam case of D,P,.P, V, Qbidsthe freedom of the press

was usdermimed com the primciple of qualification to the fundamental civil
liberties, 1In 1961, Dr, Chike Obi, the leader of mimority Dymamic Party
Apublished a pamphlet emtitled The People: Facts you must kmow, im which

. appeared fhe words: “Down with the ememies of the people, the exploiters of
thé weak and the oppresors of the poor,., the days of those who enrich themselves
at the expense of the poor are mumbered", Dr, Obi was charged with having
published these words with inteat to excite hatred, comtempt and disaffection
against the Federal govermmemt, To this he replied that, havimg regard to the
géuadcn of speech in the comstitutiom, it was not reasomably justifiable inm

a democratic scciety to punish a persom for making a statemeat which merely

i exposed the govermment to discredit or @ ridicule without amy repercussion
'61 public order or public security, Dr, Obi was mevertheless comvicted,

The court observed that the fumdamental freedoms were mot a licence to commit
seditious or treasomable acts, Freedom of expressiom, like any other freedom

must be cortained uamder the law, otherwise it creates comfusion,
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It has been convincingly argued that unfettered power is despotism or
tyranny; unmfettered freedom is liceace or anarchy, But between these two
extremes there is a midway, where power tamed by law guaramtees true freedom34
The strains amd comstraints of the practice of constitutionalism were

nof easily comtaimed uader the indepemdence constitutions, Conmstraiants call
for sacrifice and self-demial im upholding the coastitutiomal guarantees
even if it mesms a chamge of the rulimg oligarchs, Ia Britaim the traditions
and conventions have taught the leaders to respect the rules of the peolitical
game as embodied im the comstitutiom, In Commonwealth Africa the reverse
is true,

The authoritarian mature of the rulinmg oligarchs and their concerted
tendency to pervert the comstitutions where they serve their personel
ambitions is mot uacommom, There is a determinmation to perpetuate their |
personal rule even agaimst the established procedure laid dowa in the comstitutiox
The perversion of the coastitutiomal system has resulted im the subsequent
brcakdo&n of independemce constitutions and constitutioral goverammeats in

Commonweal th Africa,.




CHAPTER FOUR

THE BREAKDOWN OF INDEPENDENCE CONSTITUTIONS AND CONSTITUTICNAL GOVERNMENTS

. AN_COMUONWEALTH AFRICA.

As indicated earlier, all Commonwealth Africam countiies rejected the

imported Westminster Model comstituticoms, But this did not happea immediately

~

on attaimment of iadependemce, Those comstitutions were tried for some time
#‘before,gggggted or altered, In any event those comnstitutioms were doomed

. to failure because of the iutroduction by them of aliem or umtried imstitutioas,
such as for example pParliamemtary opposition in Ghama and Tanmganyika, In

‘less tham two years, Kemya for instance, revised the provisions of the
independence constitution relating to *'Majimbo' - regionalism’,

The Westminster Model comstitutions had been readily accepted not because
of their relevancy to the Africam comditioms, They were accepted to avoid
delaying independence knmowlng that once the African leaders had political
. power changes could be madez,

The breakdown of independence comstitutions has takem many forms ramging

~ from (i) the subtle but devious amendments to the comstitutioms (ii) the

; suspension and (iii) the extreme cases of complete overthrow of the constitu-

; tiomal system of govermment throught military coups, Anm example of blatant
~_amendments to the imdepemderce comstitutioam is to be found in Kenya, The
__povwer of derogation from the 1963 independence comstitution in Kenya was

very - limited, The limited power of derogatiom from comstitutional provisionms
 that may have existed could omly be exercised if certain proceduralArequiremonts
were complied with, For example, the independence constitutiom required at
least two thirds majority to amend any of the fumdamental provisioms, Subsequent
amendments? to the independence constitution temded to leanm heavily inmn favour

of the executive,



By 1969 the Kemya imdependence constitution had been shattered im ruims

and an entirely new comstitutiom had beea produced4. section 85 of the 1969

constitution gave the president power to derogate from any of the provisions

of fhe fundamental freedoms under chapter 5 of the said constitution when

thn country was under a state of elergencys. Irn both ¥Yenys apd Uganda, the

courts have beea reluctamt to challenge preveamtive detention orders even

when they found that the relevant fdnister had mot strictly complied with the

procedures laid under the constitutiono‘
The most recent amendmeats to the Kenya comstitution was made ia December

10757, Before this amendment, the Presidemnt had only power to exercise the

prerogative of mercy in respect of persons convicted of ordinary criminal eoffences,

The new amendment was designed to extend the power im respect of persons coamvicted

of election offences, The intended and immediate beneficiary of this amendment

- was lire Paul Ngel, a Cabiret ![inister and a Kemyatta colleague in dstentioa,

. Mr, Ngei had his election to parliament nullified by the High Court after

petitioner proved that Ngei had used umndue ianfluence, and election offence, to

ensure his being returaed unopposed, The nullification of iir, Ngel's election

 had been aggravated by the fact that the commission of am clection ofience barrad
. him from standing for re-election, The ameadment had, therefore, operated to

‘J!Dturn ome of the Kapemguria old guards back iato the fold,

The second aspect oa the process of coastitutional breakdown has beea

>

“Ecun-plified ia the suspension of the indepeadence constitutions.\/Lesotho

’L)E'vldes a sirixiag example of the way im which the independence coastituticn

suspended because it acted as an obstacle to the perpetual rule of the
Mimister, Chiel Leabua Jonathals. In  Jamuary 27, 1270, elections were

1d for the first time since 1966, Normally the lelections should have beemn due
April 30, 1970 accordimg to the Lesotho imdependence ordere=in-Council of

6, But the prime jinister hoped that am earliler electior would increase
number of seats held by his Basotho Natiomaiist party (BNP) from a temous

F’Au comfortable maioritv. Wwhen opposition. the Basutoland Comgress party (BCP)



: bverwhelmingly won the electioms, the Prime ‘inister suspemded the comstitution,
declared a state of emergemcy, detained all the members of the oppositiom amd
instituted a rule by decrees,

The suspemsion of the independence comstitutiorn alsc happemed inm
Swaziland when the Swazilamd Court of Appeal emforced the fumdamemtal right
of citizemship in respect of ome of the most radical amd the only surviving
member of the opposition, Mr, Thomas Ngwenyag, King Sobhuza II susperded the
coastitution, He argued that the indepemdence comstitution was 'alienm®,

He further alleged that the comstitution had beem the cause of growing umrest

in the courtry, He said it was an impediment to free amd progressive

' 10
development of all spheres of life” , The same argumeat has beem advanced by

@ll African leaders im either first amendimg or secomdly suspeadimg the
1ldepéndence constitution, We shall now turam to the examimatiom of the
genuineness of the reasoms given for amendments or suspeamsions of constitutions,
According to Michelllthe argument that the indepemndence constitutioms have
failed because they were *alien' would mot hold water, The breakdowa of
gadependénce constitutions can be attributed to the realities of the ifichelian
?1ro; law ofoligarchy', According to Michel the party and the state must be
of mecessity oligarchical if political power is to remain im the hands of a
few members of a domimant clique, Power, corruptsand the wielders of political
power resort to misuse of state apparatus of violence to retaim power irrespective
of their failure to fulfil the promises made before amd immediately after
independence,

The third aspect of comstitutiomal breakdowa which alsc emds up im the
breakdown of the comstitutiomal goverament is coup d'etats inm the emergent
- states might suggest that the coup-makers come to save the natiom from disrespect

of the comstitutiomal system, electoral malpractices ard maladministratiom of
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the ecomomy, These factors are important, but the umderlyimg reasoms behiad
the coup d'etat are power struggle and the ambitiom for political leadership

by the youmg elite, the army and the intellectuals, The military men, for
example; covet the life of splemdour emjoyed by the politiciams at State Houses
and foreign embassies,

The military as an imstitutiom is mot a2 closed system insulated from
economic ard political realitles prevailing in the country, pureto12 has
argued that the military men take over governﬁents egssentially for their owa
reasons, The Paretorniam dectrime of the 'circulation of elite' implies that
the civiliam elite is toppled by the military elite who also believe they have

" a right to rule 13. The young intellectuals who rally behind the army in a
coup d'etat argue that whem the govermmemnt abdicates comstitutionalism then
‘unconstitutiomal methods to overthrow it are Juatifiediq. The military ard
" the imtellectuals have acted to provide a breathing space before, hopefully,
. comstitutiomal goveraments cam be restored again,

giggggion of a sectiom of the coumtry is the final aspect of comstitutional

.1.g..kdg‘n. A secession is a rebellion against the law amd the govermmeant inmn
" effective control of the rest of the country suppresses the rebelliom and
5!‘Itorts the comstitutiomally recogrised government im power if it has the
' meams to do so,

Bz, We shall mow look at the mature amd comstitutional effect of a coup
tdtetat, The govermmemt brought imto permament or semi-permanent power by a

| leoup d'etat or a revolutiom is, accordimg to the priaciples of imtermatiomal

?#gi;ga the legitimate govermment of the state, The idemtity of the state is

B . ' i5
ﬁjl!%~lxtoctod by the eveats of the coup , According to Kelsem, a successful

revolution begets its own legality,
f‘l . The Kelseamite doctrime of 'state mecessity' justifies the recoganition
"‘“dﬁ. new order as vpposed to the grumdnorm established by the comstitution,

‘.}“'mtrlle of 'state mecessity' simply meams that the state should mot be

-
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allowed to disiategrate lilto a lavless jusgle of diorder merely because

- change has come in a manmer not coatemplated by the comstiitutioama, The paramouat
- aim of the doctrime of 'statc mecessity' is to allew for omtinuity., The

. doctrime suggests that comstitutiomal breakdowa should mot be eguated with

~ the breakdown of the state itself, de Smith has summarised the positionm of

" the comstitutional order after a coup or a revolutiom has beean staged, "... at

l.-
E
% such moments like these public law should mot be found im the books; it lies
B

in the evemts that have appened" 6.

R,

ome would expect the courts, as the upheclder of the comstitution amd the

| l'lhlo-of Law' to react sharply whem the comrstitutiomal oxder is vicvlated im
e
Ei & marzer not contermplated is the comstitution, By aad large, however, the
?“-ﬁﬂﬂltl have accepted jelsem's theory osm the ground that the courts should mot
: sit back amd watch the state beimg plumnged into amarchy and lawlessness simply
:leoounsi a change of power has been effected ir am umccnrstitutiomal manser,

~ Ia Uganda, for example, the indepemdence comstitutiomal imposed restraimts that

*{iﬂ‘!lda. ‘Theaa restraints could mot be easily removed because they were
_-Wnlly and jealously emtresched im the comstitutiom, The result was the_
m_i& of the comstitutional framework im 1066, Om this crucial date
r, Milton (Obote, them Prime jfinister of Uganda, suspended the iadepeundence
;Fillltttution. He procured the adoption of a mew coastitution by a procedure

sanctioned by the 'legitimate' imdecpemdence constitution, JIn the uatter

47
pplicationa by Matovu the very legality of (bote's government was umder

8w, The judges agreed that certaim procedural requiremeats in the
tion of the applicaat were mot complied with, but the court was not prepared
-”“1wunﬂunco or the legality or illegality of the QObote regime, Judges seem

—

& blind eye on the realities of politics amd stick too much om

titutional ideal s“.



The doctrime of 'sfatu nacessity®' however, should mot be streteched so
far as to legalise illegality, The courts should take judicial motice of
the fact whether or mot the coup d'etat or a revolutiom has been so effective
as to replace the lawful comstitution as the grundmorm, The test applied
here is wore political tham legal imn determismiang whether or not the general
will of thé mew goverament is beiag gemerally obeyed and acceptedlg,
The acceptance of the reversion of the comstitutional order by reasoa

of 'state nmecessity' has beea accepted elsewhere out of the Commonwealth,

Ia the Rhodesian case of Jadzimbamuto v.iggrdnerfgurkezothe appellant was

detained by the Rhodesian authoriiies umder Energenéy regulationas validly

proclaimed by the Governor oam November 5, 1965, The proclamation expired

— —

on February,4, 1968, but his deteation was coatinued uader fresh embrgency
regulations promulgated by the illegal rebel regime brought to power by the

tmilateral Declaration of Imdepeadence oa November 1i, 1265, Am applicationm

(2T

of habeas corpus made by the applicant was dismissed., The court tock the
view that although the Smith regime was illegal, the Rhodesiam government

being the only effective goverameat (as it tursed out to be) should be givea

power to deal with emergemcy situatioms, The fresh emergemcy regulations

_were therefore *lawful's. A subsequent appeal to the Judicial Committee

of the privy Coumcil was allowed, However, the privy Coumcil, held that the

.llth regime could be sald to be the lawful goverameat if it acquired full
;T‘lld effective comtrol im the coumtry, For the meauntime, the court ruled that

| the rebellion had mot beea completely successful to have become. a revolution,

& 21
!lo Rhodesian case of Adlls Ve Adams reflects the dicta of the privy Counmcil

da the vadzimbamuto case + It was held ia the imstan¢ case that the Smith

¥ d_e&:‘jf e

. ;t.tla had acquired effective comtrol over the coumtry, The regime was accorded

Sadi SR e i i

f 1-(1t1-acy.
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L JeM, Ekela.nzzhas summed up the legal amd constitutiomal effect of a
- goup d'etat or a revolutiom by suggestimg that the courts cam adopt amy one

f; more of the following propositionsg=

The adoptior of a rigid comcept of comstitutiomalism im which case they

will not be tolerated‘s,

The adopticm of social realism which finds its expressiom in the admission
of the doctrine of *state necessity', This is the popular view with the
+justices who justify their actiom by quoting Kelsea's *'bible' = *The

Gereral Theory of law and State,’

The judges/courts may abdicate their role im watchdogging coamstitutiomalism

g;‘n because, the argumemt goes, the measures of the group that wields the

actual power withim the state are ipso facto laws te which judicial duty
gompels obedience, This was the view by the Rhodesian judges to justify
-th‘hr.ntentioa of their judiclal ciffices,
The ;ltrinsic effect of a revolution to the existing legal status was
d im the Ghamaiman case of sallah Vs A.G,24, When the army ousted
‘Nkrumah on February 24, 1965, the §ational Liberatiom Coumcil (NLC) issued
: to'tha effect that the existing laws would contimue to have legal
} unless repealed, amended or suspeaded by the decree(s) of the NLC,
tated civilian govermment of Dr, Busia dismissed the plaiantiff as the
:%'fr of the Ghana Natiomal Trading Corporation (GNTC)e. The GNTC was a
ry body established by a parliamentary Act which had 5ot beea repealed,
. @r suspended by the military regime which surremdered power to the
in 1969, The Plaiatiff therefore challenged the validity of his
&'+ The Ghama Court of Appeal awarded damages tv the pPlaiatiff, The
turth-r held that the NLC proclamatiom after the 1966 coup meant that the
order was mot completely destroyed, The court further held that too

,rimlinlce on the Kelsen theory cam lzad to absurdities, It suggested that

‘llo should be decided on its owa pecullar facts,

<'




B The legal effect of a coup as a tool of destroying the old legal and

constitutional order was discussed in the pakistanil case of The State v, Dossoa5

| 26
{ This case was cited with approval im the iatovu case and in the Nigerian

| case of Lakammi's v, The Attoraey Genmeral (WOst)zz The Lakanmi case proves

¥ b.yendvdoubt that the separation of powers and the independence of the judicial

L under the federal military government are more easily said than observed, A coup
| or a revelution briags amn end tc the comstitutiomal order,

P The breakdowa of the coastitutional system memns that the arréngemsnts of

- the *legitimate' constitution are over-riddem by the prosouncements or decrees

Q of the coup-makers, Those who have effective comtrol of the state and their

\

L preomouncements and decrees become the grundmorm of state power amd authority,

y.ﬁhii view derives support from the Nigerian case of gacksom v, gcwonzs, The

|

i

r_liqi;titffin this case challemged the comstituticnal legality of a special
{iirzbunla set by Gemeral Gowon to probe into alleged umlawful acquisitioan of

~ preperty umder the Nkrumah regime, If ome did nmot satisfy the Tribumal that

'fiig=hcd lawfully acquired certaim property, the property was comsficated and
ﬁlé.gtctted to'rsgional authorities, The Plaintiff was a victim of this Tribumal
E .uépe;lod to the Westerm Regiom Court of Appeal om the groumd that the
'.vlivltiea of the Tribumal infrimged sectionm 22(1)290f the Nigeriar Constitutiom
i{i»ii) which guarantieed the samctity of title to property, To overcome this

) blem, the Federal Govermmemt passed Decree No, §/1966, ‘'Validity of Decree'

: overrode the 1961 comstitution, The court held that the right to own

rty had beea in&ringed, but the plaintiff could mot succeed because the
‘lottled the matter, The Plaimntiff appealed to the Supreme Court of

jerda which held that Decree No, 6/1966 was umcomstitutiomal, The military

reacted by emacting Supremacy of Entorcemlnt.Pouers Decree (1970) which



emphasized its absolute law making powess, The Decree was to apply retrospectively

invalidating all laws purporiimg to override ary decree, Im Nigeria, however
certainm provisioms of the imdependence constitution are obeyed by the military
goverument, The military coup epidemic as a fimal tecl im the breakdowam of
constitutions and comstitutional gevermments inm Commomwealth Africa established
authoritarian govermmemts, This i1s a reversion to the colonial concept of
unlimited power, Some coups, however, like the Ugandam ome ir 1971 might have
provided a breathimg space by toppling Dr., uilton Cbote who was becoming

extremely viadictive to his opponents, He had began a systematic detamtion

of would be political opponemts, Undocumented evidence suggests that he had
ordered the arrest and detention of General Amin, as he thea was, The imformation
was leaked and Amim acted im self-preservation whem (bote was atteading a
Commonwesalth swmmit im Singapore im 197i, The humter became the humted,
Unfortumately, the military govermmest in Ugamda has beeam more vimdictive teo

its opponents thaan the (bote regime, The coup im Ugamda did mot provide a path
for a Uganda better tham (bote's ome, Ome hopes that the military men will anQA
a path for a revelution which will teach the politiciams te respect the
constitution as a charter embodyinmg the philosophy and aspirations of the rulers
and those governed through it., (me heopes that the army will go back to the
barracks (or be comnstitutiomaliy elected to parliament) omnce they have cleaamsed
the political platter, PBut is there amy hope for comstituticmalism ia Commomnwealth

Africa? This question is answered in the last chapter of this paper,




SHAPTER FIVE
CONCLUSION: PROSPECTS FOR CONSTITUTIONALIS: IN COMUONWEALTH AFRICA,

The fumdameatal Guestion to Le amswered in this concludimg chapter is
whether Africaas are capable of rumniag a comnstitutiomal system of govermment
after the pathetic experiemce of the last decade,

It is jiaportaat to bear in mind that the Westminster coamstitutional
democracy, which was imported by African states at ilndependence, is deeply
rooted im the depeamdemt upom social, peolitical, economic, cultural and religious
and philosophical comvictioms of the British people, extending over centuries,
Unfortumately, the mew Commonwealth *fricam states do not have similar traditioms
behind the mew coastitutiomal orderl. The greatest mistake made by the
departiag cocloamial power during the comstitutional development to imdependence
was to adopt the old pateraalism of seeing Londom as a Standard morm which
could easily be tramsplamted and bequeathed to the successor states of colomial
terrvritories iu Afirica to follow,

Africa should wake up and learn from the past mistakes imherited from -
her colomial masters, It is high time Africa was judged by African needs
and wantsz. it is the coatentiom cf the present writer that if comstitutioms
and cpnstitutional goveraments are to be maintained in Commonwealth Africa,
such comstitutions must be respomsive . to the needs and aspirations of the
people of the variocus countriesa. Independent constitutions lack this vital
criterios,

it would be wrong to jump to the comrclusion that the demise of
constitutionalism in the emergent states will be a permament feature, A decade
or 80 is such a short time in the life of a nation and the lawlessness of
colomiaiisa is still fresh is the minds of African leaders, WwWithim that short
period the demoeratizatiom of the colonial institutionms, for iunstance, the

execuiive, has mot beenm rapid emough to receive acceptance by both the rulers
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and the ruled, The truth is that independence meant little more tham the |
Africanization of the colomial state, A relevant amd acceptable constitutionm
and other democratic imstitutioms have to grow amd develop ir respemse to
the Africamn ideas of governneﬁt if their respect and permanence is to be
achieved or assured, |

arother pressing problem to be solved im the 'Third world®' .before
constitutions cam acquire relevancy amd legitimacy is the tramsformatiom of
charismatic leadership into institutiomal legitimacy, 1Ian the latter case,
electioas should be held regularly to erect farsighted and objective leaders
who umderstamd the politics of developmeat, The monarchical motiosm of
dwelling om myths, messianic and charismatic authority of the generation of
leaders that fought for *phuru' must also be discarded4. This generation of
leaders who claim that it was only through theilr efforts that indepeédence
was 'wremched!' from the colonialist have for the greater part of the last
decade of independence resorted to repressive amnd perverse methods of mamipulating
the indepemrdence comstitutior to perpetuate their persomal rule as a reward for |
their *simgular' role in the struggle for independence,

It is hoped that the oncoming gemeration of leaders will allow respectable
political imstitutions to grow because they cammcot claim amy special role in
the 'cre;tion' of the imdepemdemce states, political imstitutioms based on
" traditiom will meam that ome gemeratiom of leaders cam hand over power to
ancther withinm the framework of a coastitutiom, 3Such imstitutions, and especially
tﬁe comstitution, must provide a solutior to the problem of successioa of top
leadership in Commonwealth Africa, vVirtually all the presidents im Africa whe
have mot died amaturally or been overthrowa in a gilitary coup, Dv, Hastiags
Baada of alawi, for example, have made themselves 'life' rresideats, (ther
presidents like Jomo Kemyatta of Kemya have had such a stroag imfluence that

pecple have come to symbolise them with the very fabric of the existence of



the state, 1a fact some apologetics of the presenl system in Kenya have
prophesied that the coastituticmal goverament will collapse with the azees,

The problem of successioa to top leadership could be solved by haviag
meaningful electiocas in which the electeorate are¢ provided with an altermative
leader, The problem arises where aa incumbent presidest does mot wish to
leave power, The omly way out is tbe acyuisitiom of legitimacy of the
comstitution so that even ar imcumbent presidemnt (co.f., NIXON IN AMERICA) canr
also be forced to respect the coastitution as an "umpire above the political
struggle, amd motl as a weapom ia tha  struggle which can bs used and altered
im order tu gaia temporary and passiag advanlages over cme's pblitical oppoaents"g
The opposition if any, must be allowed to presest their candidates to the |
electorata7. But if there is amly ome 'legilimate' party as in Taamzania,
the ruling party should always nomimate more thaa oae camndidate to contest
tae electlons,

The author would like to suggest that a fundamental reappraisal of the
independence comstitutioms is reyuired in the light of national needs and
aspiratioas, This will mot be am sasy exercise for the older gemeratiom of
leaders, Ruth First has suggested that this task will be metl with an
acceptable solutiom by a differeatl generatica of political leudurss.

A meaningful comstitutional structure must be modified from time to time
to meet the chalicmges whigh the westmimstier jwuel failed or igmoresd to meet,

The westmiaster iodel comstituticm addresses itseli (o the aneeds aad aspirations
of aa iadustrial society while the African societies have a relatively gndevelope
economy, It is fallacious, for example to tak taik of the freedom of the press
while 75, of the people are illiterate aau casmot buy or read a aewspaper or
listem to.the radio, It is hypocritical to imagime that political independeace

is enough to easure respect for the coastitutional arrangemeats ia any givea



state, It is the view of the present writer that *political' imdependence
without ecoxomic independemce is like a weddimg without a bride, That is
why amendments, suspemsions or cverthrow9 of iadependence constituticns have
a great deal of ecomomic overtonmes,

In the Irnterim Comstitution of Ttnzalia*u br. J,K, Nyerere has givem us
a criterion for a constitution desigmed to achieve ecomomic development to
raise the stamdard of living of the masses, Dr, Nyerers lays great emphasis
on the guestion of priorities, He says that state security both irom exteraal
aggression and internal subd§ersion must be guarded to achieve ecconomic developmen
even if that means limiting freedom of oppositiom, He however insists that
this has to be dome without losing sight of the meed to guaramtee minimum
freedoms of the press, speech, association and political organisation, To
aveold any open conflict between economic development and conmstitutionalism,

a balance has to be struck between both =xtremes of developmeat and the
fundamental civil liberties,

The Westmimster jjodel Constitution does nmot address itself to this problem,
It is high time a relevant constitution was legitimatized evem if this means
adopting an autochthomous ('home grown') comstitutiom, ({therwise the chaotic
state of constituticnalism im Commomwezlth Africa will continue for the foreseeab.
future until such time that comstitutiomal form of governmeat is accepted as
a form of the formal political way of life,

Developed coumtries like Britaim and the United States have had a loag
tradition of democratic imstitutions and they have not yet attaiamed perfectios,
it is therefore oaly fair to comclude that there is hope for comstitutiomaliesm
in Commonwezlth Africa after a few gemerations ot.experimentation and adaptation

of the comstitutional system of government,
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CHAPTER TWO

ES
The use of the term "Commonwezlth" does mot imply a fascinatiom with
that particular orgamisation, It is much more convenieant to say
"Commonwealth Africa" tham tc stumble over "Ghama, Nigeria, Sierra
Leone, The Gambia, Tamzamia, Ugamrda, Zambia, dalawi, Botswana, Lesotho
aad Swazilanmd", "Commonwealth Africa' canm also be defemded as haviag
some analytical value, referriag as it does to coumtries whose historical
experience is in may many respects similar,
For a thorough discussion om the Westminster Model Coastitution, see

A.S. de Smith, The New Commonwealth amd its Comstitutions, Londom 1964,

Geofifrey Bing, Reap The Whirlwiad,Loadon 1968, ppe 179 - 194; 451 - 495

Ghanaian leaders suggested certaim ideas to the d colomial office about

the kind of comstitution which they wished to have at independeace,

These ideas were rejected by the Colonmial (Office which stated that if
Ghana wanrted independence it would get it only with a constitutioan provided
by the coloanial office,

The ease with which Kenya's leaders have dismantled the independence
constitutioa in a very short time 1s illustrative, see H,W.0. (koth-Ogendo,

The Politics of Comstitutional Change in Kenya since Independence 1963 - 68

(1972) JOURNAL OF AFRICAN STUDIES,
For example the Provisioms of Chapter 5, Keaya Comstitutiom Act No, 5§ of
1969, For a comprehensive study of the Bill of Rights - see James sS,

Read, Bill of Rights im The °Third World] I Verfassing and Recht Ubersee

2l, and A,S8, de Smith op cit, Chapter 5, Only Tanganyika gaimed independe-
nce without a Bill of Rights in Commoanwealth Africe,

R, Martian, Legislatures amd Socio-economic Development im Commoawealth

Africa, unpublised, (1975) p. 7. This paper was prepared for discussion

at the Conferemce on legislature im Contemporary Societies held im Albaay

New York,



7.

8,

11.

It is clear that the par departimg colomial settlers included themselves
as one of the mimority groups whosé property rights were to be pretected
see section 75 of the Kemya Comstitutioam, op, cit,

see gemerally chapter 7 of the Imdependemce comstitutiom, The regionmns
were: (oast, Eastersn, Central, Rift valley, Nyanza, Western amd North-
Eastern, For a detalled amalysis of the Kemya Imdependence comstitution,
see Ghai and McAuslanm, - op, cit, pp 177 - 219,

The Munster Ccmmission; p 58,

Gary Wassermanm, Eenya Europeans and The Land Issue 1960 - 1962, Jourmal

of Commomwealth Political Studies (1973) vol II No, 2 p. 79.
Zambia, for example, became imdepemdent im 1964 under the Presidemtial

Constitutional System,
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CHAPTER THREE

FOOTNOTES
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it appears to fhe present author from the way some d leaders have comducted
themselves that they regarded their leadership as a birthright, The

famous saying of Dr, Kwame Nkrumah, the late President of Ghana, "Seek

ye first the political Kimgdom and all thimgs else shall be added umte you™,
tends to suggest that Nkrumshregarded himself as a semi-god propagating

a political gospel im Ghana,

Ceylom (Sri Lamka) (1964) 2 All ER 785,

The Interim Comstitution of Tanzamia, (Comsequential, Tramsitiomal and
Tempo#ary Provisions) Act, 1965, Act Ne, 45 of 1965, Inm Keaya, for
example, the provisioms caterimg for regionalism were repealed and abolished
withim one year of imdependence,

pDaily Natiom February, 13, 1974,

James S, Read; Bill of Rights 'im The Third!' Some Commonwealth Experiences,

ope cit, p. 21,
Article 17 of the U,N, Universal Declaratiom of Humas Rights is am exact

carbon copy of 8, 75 of the Kemya comstitution c,f, Article 18 U,N,

Declaration - S, 78 Kenga comstitution

Article 20 similar to 3, 80, Kemya comstitutionm,

0l le Njogo v. A,G. (1814) 5 E,A.LR, 70,

Unreparted, 1973, Swazilard Court of Appeal,

(1803) 1 Chrauch 137 U.S.

Cc.C, 58/67 A No., 30, 26th October, 1967,

The Year Book of the European Convention om Humam Rights (1261) p. 438,

see also Robertsom: The Lawless case 37 B.Y.é;I.L. (i961) and G'Higgins
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(1970) HP Ccmst/Ref/2, umreported

(1966) E.A. 3060
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Africa alome, Im the British case of Liversidge v, amdersomn, (1942) 4,C,

206, the could not interfere with a detentiono order issued under
emergency regulations,

(1966) unreported,

The Plaintiff had referred the Court to the Indian case of Ram Krishan
Ve Delhi, supra at page s When the supreme court ordered the
release of the detainee because of the imsufficiency of the details,

In williams v, Majekodummi (1962) W,N,L.R, 174, umnder a similar phrase
the Nigeriam Federal Supreme Court examimed the evidence in favour of a
particular restrictiom order amd set it aside as being not reasonably
justifiable,

(1962) W,N,L.R, 196,

The appellant in Adegbenro's case had referred to the Indian case of

Ram Krishan v, State of Delhi, op, cit, at p

(1968) E.A., 406,

(1969) 2 All E,R. 1039,

Every sectiom im Chapter 5 of the Kemya Comstitution called 'Protection
of Fundamental Rights amd Freedoms of the Individual' - contains an
expression with the meaning eyuivalent to ‘except such a dercgatiom is
reasonably justifiable im the circumstance of the case in the interests
of defence, public security etc' - see for iamstance §,b75(1)(9) of the
said constitution,

See the presidential Decree dated léth August, 1974, banning strikes,

boycotts, processions etc,, in keaya. 7The Decree was made persuant to

:Emergency Regulations made under the Preservation of public Security



28,
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Act, Cap, 57, Laws of Lenya,

Ope cit, supra p.

(1872) E,A., 137,

Chief Justice B,M, Kiwanuke was subsequently murdered for passing a
Judgement umpcopular with the military regime,

see also Veitch, "Justice at the Erd of its Tether", (1973), public
Law,

Comst, S5,C,, 1/69, digested (1970) cc 18, s,C,

J.K. Nyerere, Freedom and Development,

The Foumndatiomss of Freedom, 1961, p, 197,
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CHAPTER FOUR
FOOTNOTES
i, Iz Kenya the *Majimbo' provisiems im the imdependemce ceastitution

were scrapped off within a year - see Ghai amd iicauslam op, cit,
PPe 295 = 6,
Ze The ease with which Xenya's leaders dismamtled that coumntry's iadepeandence
coastitution im a very shert time is illustrative « see Ghai asd jMcAuslasa
" op. cit, pp. 177 - 219,

3% H,¥W,U0, Okoth = Ogemdes The politics of Cemstitutiomal Chamge iu Kemya

since Iasdependence 1963 = 69 (1972) JOURNAL OF AFRICAN STUDIES

4, The revised indepemdence const cutiom acguired am eatirely mew outleok
and the fragmemtary amemdmenis were cemnsolidated by Act Ne, 5/1969,

Se See part 111 of the preservatiern of public Security Act, Cap. 57 Laws
of ¥enya., The problem here is that although the state should have

reserved popers to deal with emergemcy situatioas, Lhese powers have
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G Uganda v, Commissiomer of Prisems, ex - parte :atovu (iP6d) E,A, 5i4,
Ts Act No, /1975 amencing 3, 27 of the Kemya Comstitution,

8, See Steims "Legal Aspects of the lesotho Comstitutiomal Crisis" (1870)7

E,A.,L.J. Des 210,
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CHAPTER FIVE
FOUTNOTES
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