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VAGRANCY ACT} SOCTAL AND ECONOMIC ASPECTS

INTRODUCTION:

The meaning of vagrant is provided for in section 2 of the Act.
It includes any person having neither lawful means of subsistence such
as to provide him regularly with the necessities for his maintenance nor
have lawful employment: Any person having no fixed abode and not giving
a satisfactory account of himself, any pergon wondering abroad or placing
himself in any public place, to beg or gather alms. Finally it includes
any person who offers, pretends or professes to tell fortunes or using

any subtle craft, means or device, by palmistry or otherwise to deceive or

impose uvpon any person.2

The problem of vagrancy is most acute in urban areas, this is
evidenced by the fact that, the various people styled as Wagrants as indicated
above are very many in big towns. The problem can be explained historically
as well as by the social econamic factors prevailing in the country.

During colonial era, the enacting of vagrancy Regulations was one of the
many Laws which were to enable the settlors and the colonial administrators
to lead a good life. This piece of legislation was used, both to restrict
African movement so that labourforce could be easily obtained from Native
Reserves. It also ensured that land was available for the incoming settlers.
It may be cdbserved that the vagrancy law was also to keep Africans from the
whites areas, unless he was doing productive work; This was because Africans
were considered as primitive and unhygeinic. Moving Africans in the

Native Reserves made the land disposable to Africans to be limited and

hence not all could meet their daily needs from the limited land. This lead
most of the Africans to move into towns in search of employment, so as to

earn their living or supplement the meagre income from their land.

MayMau movement which came about when Africans could no longer
tolerate the whites' man oppression, also contributed to the problem of
vagrancy, During this period many people were crippled, so that, by the

time when the movement ended, sO many people were crippled and they moved
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in towns where they were to earn their living mainly by begging. This was
because, such people had been rejected by their families or because such
crippled people could no longer cope with the mode of living in rural areas for
they could not do manual work. Towards the end of the movement the colonial
government introduced land adjudication and consolidation: This is relevant
to the study in that, as a punishment to rebels and nationalists, their land
was taken away. The process was seen as a punishment to such people while

rewarding to those people who were loyal to the colonial government.3

This was given legal effect by the Africarf courts (suspension of land suits) .4
It provided that those people who lost their land during Adjudication and
consolidation process which culminated to Registration, could not a file

a suit in court without leave of the relevant authority. It follows then

that such people became landless.

Other factors which have contributed to the prdblem of vagrancy
are such as, the education system. Students who are product of the education
system aspire for white collar Jobs, this leads many of them to go into
town. Most of them do not secure employment places. Localization of
Industries in big towns has also contributed in aggravating the prdblem of
vagrancy. The above discussion indicates that there is heavy immigration
fram rural areas to urban areas. Those people who do not get employed engage
themselves in activities such as prostitution, selling drugs in open streets.
These activities are styled by the Act5 as unlawful employment hence such
victims are called vagrants. Due to housing problem, such unemployed people
cannot afford to hire houses, the law refers them as people of no fixed abode.
Those people who are either mentally or physically disabled ends up in
being beggars.

There are two main branches of laws which deals with the praoblem
of vagrancy. The first is the Vagrancy Act.6 It aim is provided in the
head note of the Act as:

"An Act of Parliament to make provisions for the
suppression of vagrancy; for the detention of vagrants

and for the care and rehabilitation of beggars; and
for matters incidental thereto and connected therewith"

The second branch of law which deals with the problem is the

PENAL COPE CHAPTER 63 of the Laws of Kenya. The relevant sections strives
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to deal with idle and disorderly persons, who inter alia includes, every common
prostitute behaving in a disorderly or indecent manner in any public place;

Or every person causj_ng) procuring or encouraging any person to beg or gather
a].ms.7 The second section deals with Rogues and Vagabonds, this include persons
endeavoring to procure charitable contributions of any nature or kind,

under any false or fraudulent pretence; and every person or reputed thief

who has no visible means of subsistence and cannot give a good account of

himself. 8

The implementation of the Law of Vagrancy as provided for in
the Vagrancy Act has failed due to various reasons. The ambiguous defenition
of "a vagrant", makes the police officer who goes out to arrest the vagrants,
makes him not to be sure of the actual sort of person he is to arrest.
Courts altitude towards vagrancy cases also contributes to the failure of
the Act. This is because, they emphasize on the criterio of money in
deciding who is a vagrant and who is not without caring whether such money
was cbtained by stealing or by begging. It is also dbserved that, the Act
provides for establishment of rehabilitation centres by the relevant minister
but it is not made mandatory for establishment of such centres. As a
result no such centres has been established. Failure of the legislature
to address itself to the root causes of the vagrancy problem in enacting
the Act contributes to the failure of the Act.

The present study aims to examine the social-economic circumstances
which influences the victims of the law of vagrancy. The study will be
oconcentrated in Nairobi town due to various reasons. First the problem of
vagrancy is more acute in big towns such as Nairobi, Monbasa, Kisumu, Nakuru.
Nairobi being the capital of Kenya where most of the econamy and main activities
of the country are centred and not forgetting that it holds a very high popu-
lation campared to other towns; It is dbvious that a study of vagrancy problem
in this area will reflect the prdblem in other areas. The writer also chooses

Nairdbi as his area of study, for it is convinience, especially with the
limited time in which the research is to be carried out.
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The study will take the following form:

In Chapter I, a brief historical background of the Law of Vagrancy
will be examined. This will be in the light of the social economic conditions
together with any other factors which might have influenced the develop-
ment of the law of vagrancy. In Chapter IT an examination of the salient
provisions of the vagrancy Act and the machinery for implementation will
be carried out. Control of Vagrancy andg it assessment will be examined in
Chapter ITI. In this chapter the discussion will centre on the various factors
which have made the vagrancy Act to be ineffective. In Chapter IV a conclusion
of the study will be offered, and an attempt will be made to recommend some
of the changes in the Act so as to make it more effective.

ee. (ix)
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CHAPTER I

|

~ HISTORICAL BACKGROUND OF THE LAW OF VAGRANCY.

The prdblem of vagrancy arises in a community which does not

: provide means of livelihood and sustainance to all menbers of the community.

In a society where every individual is locked .after and properly cared for,
there is no one to be designated as vagrant. This in traditional Kenyan
society, the commmal life was such that there could have not been any

idlers, beggars or vagrants. But exposure of the traditional communities

to Western way of life, has given rise to many new social prablems, one of
which is the prdblem of vagrancy. The emergéhce of this problem thus
ocoincide with the colonization of Kenya by British. In this chapter an
attempt is made to trace the historical development of the Law of vagrancy
from the time this part of Africa became a colony. The social and econamic
factors which has given rise to this Modern problem of urban areas, have been

given due attention in this chapter.

The idea of the caming of the Europeans in East Africa or in

_general to find new colonies outside their country was aimed at sustaining

their econamy back at hame. In the words of a writer:

"... The British Imperialism wanted Kenya to supply British
Industries with raw materials, serve as an area of investment
of British eoonomic sulprus ...,. For Kenya to carry out these
new functions the British set up a colonial state. Hence the
post ocolonial state is in essence a neo-colonial state which
remain an extension of not only the British b?urgeous state but
also an extension of the metropolitan states"

The above reasons lead to the scranble for Africa. The official
European Scramble for Africa, was launched by the Berlin Conferences
of 1883. Article 35 of the conferences General Act provides:

"The signatory powers of the Present Act recognize the
dbligation to insure the establishment of an authority in the
regions occupied by them on the coasts of the African
continent" .2

The Berlin conference was followed by the Brussels Conference,
1890. Article IV of its General Act provides:

o s 0 2



"The powers exercising sovereignity or protection

in Africa may however delegate chattered companies all

or a portion of the agreement which they assume by virtue of
Article ITT (dealing with suppression of 8lave Trade) .

They remain nonetheless directly responsible for the
engagement which they contract..."3

In answer to this call, the (B.E.A.A.) British East Africa
Association, which soon became the Imperial British East African campany
was formed by William Mackinon. It is cleargthat the British colonial
intervention in East Africa derived from a General European Colonial Policy
that had been given international legal sanction in the two conferences.
This general legal sanction justified and guided the British General Law of
colonization. One writer provides:

"The 1890 English Act, a consolidation of the Foreign
Jurisdiction Acts of 1843 - 78 provided for the exercise by

Her Majesty of any Jurisdiction whether dbtained by treaty,
Capitulation grants, Usage, sufferance or any other lawful means,
whether dbtained before or after the commencement of the Act in
a foreign comntry as if she had acquired that Jurisdiction by
cession or conquest"4.

On the strénght of the general English Colonial Law, the
English legal system came to East Africa; Section 9 of the Foreign Jurisdiction
Act was to the effect that the jurisdiction which might be exercised under
the Act, and which was to be specified in Orders in Council empowered
consuls and later the Colonial officials to hold courts promulgate legisla-
tion and carry on all administration in the area to which the order in council
applied. The relevant Orders were the Zanzibar Orders in Council, 1884 and
the African Order in council, 1889. The two orders particulary the latter
permitted the creation of a camprehensive framework of administration, with
power to hold courts and pramilgate regulations to be exercised over British
stbjects, British protected persons and some inhabittants and foreignors in
the East Africa British sphere of Influence. Thus the two Orders in council
came to be used as legal basis for the assumption of general govermmental
authority by the British Government when she declared her sphere of Influence,
the British East African protectorate in 1895.
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A series of Orders in Council were released to give effect to

‘the declaration of a protectorate. The East Africa Orders in Council of 1897,
; 1899 and of 1902 inter alia empowered the commissioner to make ordinances

for peace, order and good government of all persons in the protectorate.

A High Court with full, criminal and civil jurisdiction over all persons and
matters in the protectorate was established.

The declaration of a protectorate was of great legal importance, Ghai
~ and McAusland writes: d

"a protectorate is in the eyes of English law a foreign country

and its inhabittants are not therefore British subjects ... and

it does not matter that the system of government is distinguistable
from that of a country with this vital difference - that international
law does not govern it relations with the protecting power, and

the rights and obligations of that power, no less than those of the
protectorate and it inhabittants depend upon the law of the
protecting power. This law is set out in the Foreign Jurisdiction
Act, and Orders in Council made thereunder and in the General
principles of English Constitutional Law, particularly the concept
of the Act of State">.

The above brief account describes the establishment of the English
legal rule system in Kenya. As the law of Vagrancy, promulgated first as an
ordjnanoe,6 is an aspect of this legal system it came into existance against this
background. The first legislation dealing with the problem vagrance was the
Regulation No. 2 of 1898 (East African Protectorate); the aim was to curb the
prcblem of idlers, beggars asking for alms and those who lacked means of
swbsistence. This Regulation was repeated by the Vagrancy Regulation of
1900 No. 3 which was applied first in Mambasa then extended to Lamu and
Malindi in 1901 and finally in 1902 it was applied in Nairdbi a:oea.7 The
Vagrancy Ordinance of 1920 followed the Vagrancy Ordinance of 1900. After
this the Vagrancy Ordinance of 1960 was pramilgated and finally was the
vagrancy Act of 19688 which is the current law on the subject. The various
promulgations of the law of vagrancy as fram the first vagrancy ordinance of
1898 indicates the changes which occured in the social-economic, sector enhancing

the prablem of vagrancy. An examination of such factors, thus follows.



" SOCIAL ECONOMIC CONDITIONS WHICH TNELIENCED THE DEVELQRPVENT QF THE TAW QF

For the British Government to achieve their goals, they had to persue
two policies. One was the policy of alienating land to white settlers, for it

~aem SelAeged Vnmik Voe BETLI oD Wwag OF TEcsios Wes oy Sdoshsiteoos soi. ossaa
not further the whites interests. To secure land SO as to grant it to

in coming settlers various devices for aoc%.:isitim of land had to be adopted.
The second policy to be persued was that of securing cheap labour. It is

in the light of the above two policies namely land and labour in which an
examination of the social economic impact upon law of vagrancy is made.

The above policy was in effect trying to establish a capitalistic mode of
production which was quite = urknown in Kenyan communities before.

It suffices to point out here that land alienation was at highest
mark in 1915, this is evidenced by the 1915 Crown Land Ordinance. This
ordinance is important in that it almost declared Africans as landless.
Sorrenson M.P.K. put it viwvidly and states,

"The effect of the crown lands ordinance 1915 and the Kenya

(Annexation) order in council, 1921 was inter alia;to vest land

reserved for the use of a native tribe in the crown and in con-

sequence all native richts in such reserved land disappear-

Nativeg in occupation thereof becoming tenant at will of the
Crown"~ .

The legal effect of the abowve quotation is illustrated in the
case of WAINAINA V. MLILI'IO.lO As the settlers continued to flow in the country
more land had to be taken away from Africans so that it could be granted
to such people. It should also be noted that, the holding of land by
Africans was on temporary for it could be snatched from them at any time,
such African would be pushed in Native Reserve areas. There were adverse
effect which followed land alienation and’'which had to be felt even after

Independence.

The alienation of land implied that land which was productive was
~granted to the whites while Africans were pushed in areas which were




mproductive. It also followed that the area of land which was available

) Africans was limited. This affected the mode of living which Africans

had been used to i.e. shifting cultivation and pastralism. The total

‘j";i!i!: of all these factors was that Africans could no longer sustain

daily needs as easily as they were used. This lead some menbers of

~ the family to move to towns and in other areas such as in white-settlers farms

ﬁ.search of jdbs so as to earn their daily bread or supplement the meagre

'~ income from the land. It followed that not everybody who so moved secured

. Jobs and since their aspirations were frustrated they could not go back to

" rural areas since to nost of them it would ?lave a lot down of their families

| and going back would not solve the prdblem of how to earn one's living. Since
such people decided to stay in towns. They were considered as idlers and
such class of people would breed a poténtial class of criminals, hence a

law had to be promulgated to get such people out of the towns.

* Another factor connected with the land and which contributed to
the prablem of vagrancy is the fact that when the indigenous people could
not bear any more of the harshness of the colonial rule, they waged a war
against the colonial govermment, This culminated in the Mau Mau Movement.
This Movement is significant for the purposes of the present study, for it
was during this period when most of the people who participated in the movement,
became disabled in one way or the other, most of the people were crippled
during this time. During this period the land adjudication and consolidation
process was on. One writer Sorrenson M.P.K. notes that, "the British
Government had to strike the iron while it was hot". This was because most
of the rebels and nationalists were in detentions and it was feared that
if they were released, they would hinder the adjudication and consolidation
process or undo what had already been achieved. It should also be pointed out

that this process, Was aimed at rewarding those Africans who were

royal to the colonial government,"  This explains why most of the people
who were chiefs or headmen during the colonial government holds large

tract of land even densely populated areas. The process was also aimed at
punishing those who were disloyal and the nationalists,]'3 this gave rise to

a class of landless people for their land was consficated or

o536



)ated to other people, or such people were in detention places during
‘ cation. This move was given legal sanction by enacting, the Africans

_ (suspension of land suits ordinance) .14

The process of adjudication and consolidation culminated in the
"tr:ation of Land]'5 whose law conferred upon the registered land owner all
ts appunent to the land and an indefeasible interest and nobody could
“have a better claim than such a person.
£

: The above discussion indicates how same people became landless as
ﬂtm the starting of adjudication process in Kenya. The device was originally
- a kind of punishment imposed on rebels by the colonialist, but this mode of
'_u ownership still continues. Such people who were in the forest and whose land

was consficated could not do anything else apart to migrate to the towns.

This is because most of them found themselves propertiless, rejected by

the society and by their families due to the western mode of life which

_ emphazised individualistic. This implied that there was no more family or
. commmal property. This is illustrated in the case of SERAH OBIERD V. OPIYO
In this case a man who had two wives caused one of them to be registered as
the absolute proprietor of the land in question. Later the registered wife

16

saught an injuction to restrain her co-wife and her children fram trespassing
on the land which she claimed was the sole owner. The case indicates how
. family ties has been breaking up.

Such people (rejected by the society due to the new mode of life)
moved in towns in hope of securing jdbos. But in the town not all such people
ocould get employment either because they had not the required education, or
the jdb opportunities were quite limited. It then follows that such people
would become vagrants for they had no lawful employment nor lawful means of
subsistence or merely because of having no fixed place of a bode. The
government and the propertied class were threatened by the presence of
such people in the towns where most of the wealth is concentrated. Vagrants
were considered as a threat to the property and public. Because these



nts have no fixed place of a bode they are also considered as health hazards.
s because they live in shanties and in slums where most of the diseases
ates fram due to luck of proper scientation. Beggars becomes undesirable
that when they flood in the street of the hig cities, they potray a

ing picture to foreign visitors. To pramote the tourist industry, the
t see it fit to remove beggars fram the streets, this would also

,';yn foreign investors to invest in Kenya.
‘?Aé

ER FACTORS WHICH CONTRIBUTES OR CONTRIBUTED TO THE VAGRANCY PROBLEM.

B As indicated above, the colonial government had to face another
'mlan, for after acquiring land for the settlers, they had yet to secure
ld)our in order to exploit the natural resources. Since Africans were not
med to wage-labour the colonial administrators had to use various devices in
E order to secure labour. One of such means employed was the vagrancy regulation
- under which it was no exageration to say that all the colony outside the
' ' reserves was closed to Africans who were not employed in such areas. This
- method of achieving labour was effected through the pramulgation of
i ' the vagrancy Regulation of 1900 and later by the 1920 vagrancy ordinance.
B The legislation was taken to court for implementation in the case of
NJOROGE WA KIMANI 8 ANOTHER 17. The court quoted Article 3 of the Vagrancy
Regulation of 1900 as providing that:
' "the Magistrate shall in any case where a person charged with
vagrancy under the regulation cames before him make an inquiry
into the circumstances and the character of the apparent vagrant
and record the same, and if he is satisfied that such a person
is a vagrant may commit him to a civil goal for a period not
exceeding three months."

Article I was also read as providing the punishment of a person who
has been convicted twice .

Related to vagrancy Rules were the Native Passes Rules, 1900, which

restricted the movement of the natives. In the case of LUBUI KINGU & OTHERS ;l8

-



“_ am the above analysis it brings out clearly the circumstances in
Law of vagrancy developed in; this was in trying to establish a
ic mode of production which was unknown therebefore.

| Concentration of Industries has also fin post independence period

d to the prdblem of vagrancy and in particular in big cities such as
Manbasa, Nakuru and Thika. These cities have all the modern amenities
e is so pramising in the towns especially to the large section of rural
on which has never experienced such a life. This means that many people
to the town in search of employment since it is only in these big cities

r ;rplwnmt opportunities are high. But not all jdb-seekers manage to

S ‘jobs, and since a human being must have sare basic necessities in life,

e usually stolen from government hospitals. For the young girls, they engage
n prostitution. The young boys and girls earns their living as parking-
oys and girls. On the aspect of housing this section of population cannot
afford to rent a house since they do not have adequate or constant income.
Moreover the rents of the houses have been rising at a very high rate. It
- is this section of our population which the vagrancy Acts styles as vagrants -

- because they either do not have a fixed place of abode or have no lawful means
] of .SIbsistenoe.lg

The education system which was introduced by the colonial government
has also contributed greatly to the prdblem of vagrancy. The students are taught
in away which leads them to aspire only for white collar jdbos. This prdblem
is distinctive in form four and form six leavers. To their surprise most
of them are frustrated by the life outside the school, most of them joins
the class of the unemployed population. The increased family breakup evidenced
by the many cases of divorces, forces the parties especially a woman to go
in the town for if she had no property and an order of maintainance is not
is not granted by court she has no other way of earning her living. The
same thing applies to children if their custody is given to such a woman.

sned



This is so especially in a state where-by the trend has been to
icourage individual ownership of property; for there emerges a one dominant
ss which is propertied and on the other hand there emerges a class which
5 poor and oppressed.: This is what the colonial government established in

he cause of fulfilling their aim for scramble of Africa. Unfortunately
ome of the laws which were pramulgated so ag to achieve these goals still
even after 18 years of independence; a case in point is the Law of

al cy.

In chapter that now follows an attempt is made to examine the
ient features of the Law of Vagrancy and its implementation with refence

.m0 dO
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CHAPTER 1II.

IENT PROVISIONS OF THE VAGRANCY' ACT AND THE MACHINERY OF IMPLEMENTATTION

Having traced the historical development of the law of vagrancy we will
proceed to the examination of the salient provisions of the vagrancy Act; and
also the machinery for its enforcement. In examining the operation of the Act,
‘we have mainly concentrated the study of Nairobi town for various reasons.

v.'\‘The problem of vagrancy is more acute in big towns such as Marmbasa, Nakuru and
Naircbi. The later being the capital of Kenya where most of the econcamy

of the country is found and the main activities, it is obvious that a study of

. vagrancy prcoblem in this area will reflect the prdblems in other areas.

As early as in 1958, the Nairdbi city had started experiencing the
prcblem of vagrancy. This is evident fram a statement made by the Late
Tam Mooya in answering the city council of Nairobi, which had said that it had
not to house any more people unless entry to the city was controlled, he said
"The city council has failed to grasp the simple fact that, so
long as Nairdbi remains the capital of Kenya, and in this context
the main industrial centre of the country, the majority of the
able-bodied persons all over the country will treck towards
this large city for economic or social reasons. How would the

English or Americans react to control of entry into London or
New York".’

The quotation potrays the reasons behind the inflow of people fram
rural areas into urban areas. This inflow enhances the prdblem of vagrancy
for not all people who goes into towns get lawful employment or have lawful
means of subsistence. Within Nairdbi town, having more vagrants due to the
high rate of immigration to this town. This is because of the various
opportunities and ammenities which the town cffers, the vagrancy prdblem is
more acute. This is sufficient reason to study the prdblem as it cbtains in
this city. In contrast one might examine the frequency in which vagrancy
cases arise in the rural areas. In Kandara Court D.M.'s IIT we managed to
secure one vagrancy case, which was the only case decided in a period of
three years. This can be campared with vagrancy cases in one of the courts in
Naircbi whereby, on 3rd February 1981 there were twenty four vagrancy cases de-
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by the Senior Resident Magistrate at Makandara court.

TON A.

THE POLICE AND THE VAGRANTS.

The two important defenitions in section 2 of the vagrancy Act are
"beggar" and "vagrant" .2 "Beggar" is defined as, a vagrant who whether by
reascn of physical or mental disability is;unable to maintain himself other-
wise than by vagrancy and in respect of whom no person has shown himself to be
willing and able to maintain him. Section 2 goes further and defines who is

a vagrant as,

‘ 2 (a) "any person having neither lawful employment nor lawful means of
:‘ subsistence such as to provide him regularly with the nece-
ssities for his maintainance; and for the purposes of this

paragraph, prositution and earnings from prostitution shall
not be deemed to be lawful means of subsistence".

The subsection calls for cament since most of the vagrancy cases which
find their way to court falls under it.2 The frequency in which cases falling
under the subsections also reflects the social and economic problems facing
third world countries. With the current prdblem of unemployment one finds that
a big portion of the population has to indulge in the so called unlawful
employment in order to earn their daily bread, hence one finds prostitution,
brewing of changaa and house-breaking abundant in Nairdbi town especially in
the suburb areas. Such people are considered as vagrant by defenition as per
defenition in the Act. The section also provides that if one has no lawful
means of subsistence one is considered to be a Vagrant, again under this
section, "prostitution shall not be deemed as a lawful employment and earnings
fram prostitution camnot be deemed as lawful means of subsistence". The
question would be as to which criteria will the police officers use in
determing who is a prostitute. In practise this can only be possible where a

Rgirl is openly soliciting. The problem of deciding who is a prostitute and who
is not, haspade the sub-section ineffective and that is why prostitution is

prevalent in the town. One cannot fail to notice these prostitutes if one

«-13
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ing along Kenyatta Avenue or near big tourist hotels; where soliciting is
rried out openly during night time "JOE MAGAZINE" in one of its issues

ints out that, "prostitutes are doing very well in the to/m“.3 The question
then why are they not apprehended as vagrants. The reason could be that

ion 2 does not offer a defenition of prostitutes.

The other meaning of vagrant is provided for in section 2 (b) which

&
"any person having no fixed abode and not giving a satisfactory
account of himself, and, for the purposes of this paragraph, any
person lodging in or about any verandah, pavement, outhouse, sed,
warehouse, store, shop or unoccupied building, or in open air or in
about any cart or vehicle, shall be deemed to be a person having

no fixed place of abode".

L The subsection just as subsection (a) is ambiguous in that most of

the pinpointed places mentioned as not lawful fixed place of abode has been
| by implication admitted as lawful fixed place of abode. The term is so wide that
it may cover even one's shcop or his outhouse. If a person hires a shop and

is residing there can he be declared as a vagrant. He may be even more

prosperous than most of the people employed or claimed to have lawful

employment. The section will cover people who owns kiosks in the town as

having no fixed place of abode.

» The wide definition of fixed place of abode given in the section
reflects the exigencies of the time when the Act was enacted. It was

intended to proteet mostly Europeans andthe wealthy Asians under the assumption
a if an African employed in a shop is allowed to reside there, he could

from the shop. Also if an African was living in an outhouse he could bring
African comrades who were unemployed, hence unwanted by the Europeans in
toms. But in the Independent Kenya one fails to understand why shop, and
outhouse continue to be termed as places of no fixed place of abode. Perhaps it
:,‘w intended to serve the same role as during the colonial period, that is

protect the property of the rich from the empty stomachs of the poor. It

be noted that ndbody has ever been a wictim of this subsection and if there
:a as ever been, it would be a mockery of the law since there are so many people

0 sleeps in the open streets and yet they are not arrested as people having

...14
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- no fixed place of a bode.

Section 2 (c) provides that a vagrant means;-

"any person wondering abroad, or placing himself in any public
place, to beg or gather alms".

The subsection stipulates a situation where beggars places themselves
in streets to beg. The question is why there are so many beggars in the streets,
not charged under the Act since they can be charged under this subsection.

They also falls under both section 2(a) afid (b) since they have no lawful means
of subsistence except by begging, they also do not have lawful employment.

Most of the beggars do not have a fixed place of abode. During interview some
of the police officers admitted that they do not arrest beggars unless there

is a directive from the D.C. or the P.C. to do so in order to "clean" the city
when there is a big or an international meeting taking place in Nairdbi,
Interviewing one of the beggars who has begged for twenty years, WAMBUI MUCHINA
told THUO THIONQ® the interviewer that:—

"Regarding police harrasment, Wanbui explains that they are

unpredictable. Like now it is very quiet, we haven't seen them for

sometime. But there are times we expect them every two weeks.

They collect us rouchly and pile us at police stations. Several

times we are taken to court and fined. But at times they only

make us suffer overnight and release us in the mornings. There are

times they do not want to see us on the streets for weeks, particularly
when important meetings are going on in Nairobi."

The rationdl of cleaning the streets by removing the beggars is not
to potray a bad image to the visitors from abroad. Police officers argued that
even if the beggars are arrested and an order of repatriation is made, such
beggars would run away from their Home Districts (if any) since they did not
like to be restricted. This was also supported by one of the interviewed beggar
said:-

"she does not support the idea of the government concentrating

beggars in a camp and helping them from there, it is better to b
given money. Camps would be like prisons where ndbody is free."

Section 2(d) provides another meaning of a vagrant as:-
"any person offering, pretending or professing to tell fortunes, or

using any subtle craft, means or device by palmistry of otherwise
to deceive or impose upon any person”.

SPPY £
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Like the other subsections (a) (b) and (c) of section two, this

main reason is that there is no complainants to the offence, so

. if such a person offering to tell fortune is taken before the court, he would
discharged for lack of enough evidence. This is prcbably due to defect in
ction itself which provides that, pretending or professing to tell

amounts to an offence when it is done, otherwise to deceive or impose

on any person. It inplies that the secfion provides a loophole in that, it

§ hard to prove the dlerent of deceiving or imposing upon anybody, for a

v;:w who goes to such fortune teller would be taken to have consented.

A In practise the only section which is inwoked mostly is section 2 (a)

. only in rare occassion section 2 (b). The Police officers of KAMUKINJI

CE STATION were interviewed on the issue as to how they arrest vagrants

id what criteria they use in deciding who is a vagrant and who is not police

officers might operate a police "swoop" whereby they go into the streets at

- the late hours of the night and stop anybody whom they get in the streets. They

- ask a person to .identify himself which means giving them an identify Card

vl (I.D.) whether one has an I.D. or not he might over an explanation that he

\ forgot it at his home or it is lost and he has reported the matter to the
police. Assuming that one indentifies himself he is asked his place of work.
One can only satisfy police officers on this question by showing them an
identity card of his place of work. It should be noted that it is only a few
employers who give their employees identity cards of the place of work. If
one does not indentify himself with his place of employment, the police
officers considers him as a vagrant than anything else and he is subjected to
further questions. He is asked whether he has money with him to maintain
himself. If he has money the police-officers consider whether the amount
would be enough to sustain the person with subsistence. This can be illustrated
by the case of R.V. OSMAN .6 The police raised the argument that a dependant
with one shilling in his pocket camnot claim to have enouch to provide for
necessities or his maintenance, by whatever standard. It is interesting that

in deciding whether the amount of money is enough for subsistence, the police
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ficer applies subjective test. This is bound to vary from cne officer to
other. There have been cases where a person with sh. 55 has been con-

fred as not having enough money to sustain himself, this was in the case

' RV.AISA MASUBAGU.7 When the alleged vagrant was taken to court the court held
“ , the accused had sh. 55 with her and she was not a vagrant. The

cision of the above case can be compared with the case of R.V. WILSON MALALU.8

1e accused was charged under section 2 (a) of the vagrancy Act for having no
employment nor lawful means of subsistence. The court held that since
the alleged vagrant had sh. 1.50 and had shown it to court he was not a

m ant and he was discharged. It can b& noted that the police officers

lave to exercise their discretion in deciding who is a vagrant. Because of the
artbiguity of the defenition which the section provides, the police officers

‘can easily misuse the section. '

There are cases where an individual goes to police station and declares
himself as having no place to sleep and nothing to eat. Such cases normally

- arises where an individual has gained disfavour of the person, whether relative
or otherwise with whom he was staying with. Such cases indicates the effect of
abandoning African way of life where hospitality was even extended to strangers
\ who were in need. This has been evoded by the Westermn way of life which

is gaining roots in the Kenyan society. This is because Westem way of life
emphasises on individualistic, this has caused disagreements even between
brothers. Such a person who declares himself as a vagrant by implication is
charged under section 2 (a), of the Act, or if he had approached a police
officer who is more sympathetic and he posses money he can house the victim

in his own premises and in the morning he would pay transport fare for such a
person to his home. The police officers, interviewed were hasty to point

out that this rarely happens. For you cannot be sure whether such person is of
good or bad character and might commit crime like stealing when the host is

not around. The reason for greater number of cases charged under section

2 (a) is that it is easier for a police officer to prove vagrancy under this
subsection then other subsections.

At this juncture it would be appropriate to highlight the issue
of beggars covered under this Act. This question is important in that, to many
people, "a vagrant" means "a beggar" and since they are aware of the law of

vagrancy aimed at curbing the prdblem of vagrancy, why then is the nunber of

R b
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gars especially in the city of Nairdbi is in increase rather than decreasing.
'_‘qlestion was put to many police officers who are supposed to the law in motion
' apprehending such people and taking them to courts. It was pointed out that,

. can be charged either under section 2 (a) since they do not have lawful

ans of subsistence or lawful employment rather than begging. They can also
 charged under section 2 (b) for most of them except those who are put in

b': streets by their relatives and taken home in the ewvening, have no fixed

Most of them sleeps in werandaha, pavement, sidewalk or in the open-air

aces which are specifically termed by the®Act not to be considered as fixed
' of abode. Finally beggars can also be charged under section 2 (c) for they
‘.'f“' der abroad or place themselves in public places, to beg or gather alms.

The police officers admitted that they do not arrest beggars because,
they have no place to be taken. By this it meant that there are no re-

_> habilitatim centres established for such beggars to be taken as provided by the
i 1&1.9 It can be argued that the Act provides for the establishment of
Rehabilitation centres where a beggar found to be a Kenyan should be taken by an
order of court. But the section further provides that, no such order shall

1 be made unless the court is satisfied that the beggar will be admitted to a
centre without undue delay. In essence the section does not make it Mandatory

- for a court to make an order to be taken to a rehabilitive centre. Further

more there are no such centres, existing as provided by the law.
The cther reason for the failure of the police officers to arrest the

beggars is that, even if such a beggar is taken to court and a repatriation order
is made he will go back in the streets again for they do not like tog be restricted.

SECTION B: VAGRANTS IN COURTS.

After the alleged vagrants is arrested by the police officers, he is
taken to police station where he is charged for being a vagrant. From there he
is taken to court for the deciding of the case. Most of the vagrants arrested
in the city centre of Nairdbi are either by police officers of Central Police
Station or by Police officers from Kamukunji Police Station. These two police

stations takes their cases in Makandara court.

PP E -




18

4 Pover to deal with vagrancy cases is conferred to the court by section
| (1) of the Act, which provides that the court before whom any person is broucht
' being apparently a vagrant shall inquire into the circumstances of that

‘;:».. and where the ocourts finds that person to be a vagrant the court shall
power — if that person is a beggar and a citizen to be taken to a re-

%‘nless the oourt is satisfied that the beggar will be admitted to a centre
‘without undue delay.lo If the court finds that person not to be a citizen

- of Kenya, or to be a citizen of Kenya who 1§ a vagrant, but not a beggar and

- who has no home, the court can make an order for that person to be detained

" in a place of detention.’l If on the other hand the court finds that person
to be a citizen of Kenya who is a vagraht but not a beggar and who has a home
. to mke an order for that person to be taken to the district in which his home
AF is situated and restricting the movement of that person to that district

during a period of three years.

f In learmming the case, what actually happens is that, the charge is read
to the alleged vagrant who is then asked to enter a plea. If he enters a plea
of "not gquilty" then he is asked three basic questions regardless of which
subsection of section two of the vagrancy Act, he was charged with the questions
are:- whether he has lawful employment?, whether he has a place to stay?, and
whether he has any money with him? If the alleged vagrant claims to be
employed or have a place of fixed abode but have no money on him he will be
released immediately if he has any elderly relative present in court.
Otherwise the court orders that he be sent to the police station nearest his
place of work or place of abode so that his claim can be investigated where
the accused has money he is released forthwith. This is illustrated by the
two cases of R.V. ATISA MZXSUBZ!LGU12 and R.V. WILSON 'MALALU.B The two cases
also illustrates the liberal attitudes of courts in using the criteria of
mney in determining whether one is a vagrant or not. In the case of R.V.
WILSON MAZALU14 the accused was discharged and the court held that he was not
a vagrant. The accused had sh. 1.50 and shown it to court. I feel that
his lordship was influenced by some other extraneous factors which were not indi-
cated in the judgement. It is respectivefully submitted that he erred in

holding that the accused was not a vagrant. The same thing happened in the
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‘case of R.V. AISA, where the accused was found at the city centre at 9.30 p.m.
on the 1st Feb. 1981, having no lawful employment nor lawful means of
sibsistence. The court held that the accused was a very nice (emphasis mine)
waman with sh. 55 she is not a vagrant and she was discharged. If his
Lordship was not biased which is against the doctrine of Natural Justice

then he viewed vagrancy cases very lightly as requiring no legal procedure to
- be conformed with.

The proper procedure which courts déaling with vagrancy cases ought

- to confirm with what was laid in the case of R.V. NYAMBURA NDUNGUl"?

The accused was found at victoria street at 10.00 p.m. on August 10, 1962

having no fixed abode and not giving a satisfactory account. The complaint

ﬁ‘ was made under section 2 (1) (b) and c of the ordinance 1960. No allegation

in the particulars falls within paragraph (c) and the record of the Magistrate
enquiry into the camplaint, discloses that there was no such reference to this
paragraph. When the alleged vagrant was taken before the court she was
informed of the complaint and invited to reply to it. She was recorded as
saying, "No work, No money from Nyeri. Twenty seven years of age". Magistrate
then added the words cbviously a prostitute: (emphasis mine) - In appeal the

High Court submitted that the judgement was arrived at erroneously.

RUDD, Ag. C.J. laid the proper procedure which should be followed

in vagrancy cases:-

"We appreciate that no procedure is prescribed under

the vagrancy ordinance but nevertheless, as the liberty of the
subject is made liable to restriction under the ordinance, we think
that the enquiry under the ordinance should follow closely the pro-
cedure provided for trials under the Criminal Procedure code.
The answer by an alleged vagrant to the particulars of a complaint
should be accepted as an admission of vagrancy only when such
answer falls unequivocally within one or more of the defenition
of "vagrant" in the ordinance. If there is no clear admission
by the alleged vagrant which can justify the finding that he or she
is a vagrant, the court should require the prosecution to lead

the evidence in support of the complaint when all such evidence has
been taken the court should inform the alleged vagrant of the right
to give evidence or make unsworn statement and to call witnesses
for the defence. The ocourt should take a note of the evidence.
The trial magistrate should then give his finding on the evidence
and his reasons for deciding, if he so decided, that the person

is a vagrant. If there is any reasonable doubt the benefit of
that doubt should be given to the alleged vagrant. Finally, if the
court finds that the alleged vagrant is in fact a vagrant it



should ask him if there is any reason why the provisions of
paragraph (a) or (b) of section 4 sub-section (1) should not be
applied to his case."

It may be submitted that the statement of Law by RUDD C.J. is the
ect view and the procedure should be followed by courts deciding such case;
er than deciding vagrancy cases cerbitrainly.

As indicated above, courts have powers of either making an order
for a vagrant who is a beggar to be taken to a rehabilitation centre, can
make such vagrant to be detained in a place of gPdetention or an order of
repatriation to home district can be made by court depending on the nature
- of the vagrancy.

The field survey conducted for this study did not lead to any case
where an order for a beggar to be taken into a rehabilitation centre was made. This
is because there are no such established centres as required by section 9(1)
of the vagrancy Act. For detention orders are made by courts especially,
in cases where the alleged has no hame, they are usually taken to detention
places which are inform of Jails fram where they are discharged after a few
days.

In cases where the vagrant is a Kenyan and not a beggar and he has
a home, courts makes orders for such a person to be taken to the district in
which his home is situated and restricting the movement of that person to
that district during a period of three years.

Such an order was made in the case of R.V. PETER NDUNGU MUCHAT Cr.
case No. 1468 of 1981. The accused was found at the city centre at 9.30 a.m.

on lst February 1981, having neither lawful employment nor lawful means of
subsistence. He was charged under section 2 (a) of the vagrancy Act. The
accused told the court that he was born at Kiambu, he had no money and he was
not employed; an order for his repatriation was made.

In the same court, an order for repatriation was made in connection
with the case of R.V. IBRAHIM ALI HASSAN Cr. case No. 1629 of 1981. The
accused aged 30 years was charged and convicted of being a vagrant in accordance
with section 2 (a) of the vagrancy Act, as having no lawful employment and
no lawful means of subsistence. A court order was made for his repatriation

.1 §
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his home district for a period of three years. In Naircbi District what
when an order of court is made for repatriation of a particular
vagrant, he is taken to MATHARE DETENTION DEPORT which is resposible

:in making sure that the vagrant is handed over to the District commissioner

of his home District,who inturn hands over the individual to the chief of his
location. Such a person cannot move out of his home district without a permit
issued by administrative officer with power conferred to him by section 7 (1)
of the Act. An offence is created by section 8 of the Act whereby if such

a person is found outside that district in contravention of that order; and

is not in possession of a permit issued under section 7 of this Act; or is

found to be acting in breach of any conditions off a permit so issurad;16 or

while outside that district fails without reasonable cause to produce such

a permit to a police officer or administrative officer upon demand; shall be
gquilty of an offence and shall be liable to imprisonment for a term not
exceeding six months for a first offence or two years for a second or subsequent

offence.

In the case of NZIA s/o MAINDI V. R. 17 the appellant was repatriated
to Kitui on April 26, 1960. On June 27, 1962, he was issued with a permit to
lock for employment in Nairdbi which he alleged was his place of residence
though he was born in Kitui. He did not find employment within the period
stated in the permit and was subsequently charged with returning after
repatriation contrary to section 4 (3) of the vagrancy ordinance (cap 58).

In his plea he said "I was repatriated. I have a permit to return,"
produced the permit. This was treated as a plea of guilty and he was convicted
thereon and sentenced to two years' imprisonment and ordered to be repatriated.

and

The accused appealed, the court held that the plea was not unequivocal
plea of guilty and the appellant was convicted without a trial; the original
and all subsequent orders were wrongly made since they ordered the appellant's
repatriation to a place where he did not have a hame. The judgement of the
court was read by RUDD, Ag. C. J.

Having examined the courts' powers in dealing with vagrant cases,

it will be appropriate to look at the various orders of court which prescribes
how the vagrant is to be dealt with.

>
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S AND REHABILITATION CENTRES, DETENTION PLACES AND REPATRTIATTON:

Section 9(1) of the vagrancy Act provides the powers of establishing
rehabilitation centre, by the minister concerned (usually of Local Government) .
The city council of Naircdbi is conferred to establish rehabilitation centres
“inder section 155 (g) of the Local Government Act.18 The section provides
that; sect. 155: Every county, municipal or town council shall have power -
(g) subject to the vagrancy Actﬁto establish, maintain and

control rehabilitation centres for the care, maintenance and
rehabilitation of beggars.

This power of establishing such centre is subject to the consent
of the Minister and of the Minister for the time being responsible for local

government.

In reality no such power has been exercised to establish a re-
habilitation centre; not even in Nairdbi town. The Naircbi city council only
. gives financial aid and participates to a very limited extent in management
of "MJI WA HURUMA". This is established by Salvation Army Organisation,
but it is not exclusively for beggars, but also for old and poor people who
are aged and who have no people to care for them. The organisation like it
counter-part in Mombasa is neither established under the vagrancy Act, nor
Managed by the city council. The inevitable conclusion to be drawn in that

the Act is a dead letter as far as rehabilitation process is concerned.

As far as detention orders are concerned very few are made as
compared to repatriation orders. This is because the orders are issued only
to vagrants who are non-citizens . Though the Act empowers the court to issue
detention orders in respect of citizen vagrants who have no "hame", this
power is; rarely invoked because of the criterio of using onés' ethnic
origin in determining his home district. In Naircbi District citizen vagrants
who are awaiting repatriation or whose cases are still being investigated
are confined at MATHARE DETENTION DEPORT. Efforts to discover whether there
are citizen vagrants for wham employment has been secured as per section 15
(1) was fruitless. With the current unemployment prcoblem in the country, this
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inderstandable, otherwise the section was only effective during colonial

te when such vagrants were taken to work in the European farms. The

lestion which emerges is whether such section is relevant in the present
ocial economic conditions. For non-citizen vagrants they are mostly fram

e neighbouring countries. It should be noted that deportation orders are
ly issued by the minister, for it is regarded as an unnecessary expenditure. Th:
is inessence true for a non-citizen who is not actually a vagrant micght
declare himself or put himself in circumstances in which he would be arrested
for vagrancy so that a deportation order would be made and thereby he would
get free transport to his country. What happems is that such people are
detained for three months, whether it is a citizen vagrant or a non-citizen
vagrant after which period he is J:eleased19 so that the purpose of the Act

is defeated.

Where a repatriation order is made, the process of taking such
." a vagrant to his home district has been examined above.

...24
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East African Standard of 8th July 1958.

The 24 vagrancy cases filed at Makandara court on 3rd Feb. 1981
were under section 2(a).
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ji 8. Cr. case no. 1451 of 1981 at S.R.M's
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Section 4(1) (a)
10. Supra
11. ibi section 4 (1) (b)
12 Supra
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14. Supra
15, 1962 E.A. p. 679
16. ibid section 8(a) i and ii
17, 1963 E.A. p. 322
18. Cap. 265 of the Laws of Kenya
19. ibid section 15 (1) and (3).
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CHAPEER TET.

CONTROL OF VAGRANCY': AN ASSESSMENT

Having examined the implementation of the vagrancy

- Act, in the previous chapter an attempt will be made to expose

the failures of the Act and its success if any. This is important
in that, having looked at the main causes of the vagrancy problem,
one can look at the prescribed law ai%gd at combating the vagrancy
problem and see whether it has lived true to it aims. In
examining the shortcoming of the Act, we will consider defects

in the enactment, in the enforcement of the law and finally the
failure to appreciate the social and economic factors by the

legislatures as the main causes of the vagrancy problem.

At the outset, it is worthy to note opinion or comments
of two people in regard to the operation of the Act. Mr. Cooke
an elected member for coast constituency (as he then was)
remarked during the debates on the 1959 wvagrancy Bill.

"My opinion is that it is not so much against the Bill

that the protest have come, but the way the Bill may

be administered.... There is alot of good in the Bill
and it can control alot of uncontrolable elements at
the moment, but there is a great deal of bad in it as

well as if it is to belleft to the mercies of govern-
ment junior servants".

In 1968 when the vagrancy Act had been i Force for o

years Mr. LE PELLEY a practising advocate said-:

"The provisions of the vagrancy Act may be justifiable
but the present manner of its enforcement it is submitted,
clearly is not".

From the above two opinions by the two persons, two
features are distinct. First, feature is to the effect that,
the vagrancy law is justifiable if properly implemented. The
second feature is that, as tha Act stands it can be misused
especially when it is left to the junior officers(police) for it
enforcement. On the first feature, the Act can be justified in
that as the HEAD NOTE OF THE ACT provides, the main aim of the

Act ds,
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"for the suppressicn of vagrancy; for the detention
of vagrants and for the care and rehabilitation of
beggars; and for matters incidental there to and
connected therewith."

This implies that if the Act is properly implemented
it would operate in favour of the desparate and destitute beggars
who are exposed to cold and peoples' rebuke. This is so for the
Act provides for establishment of rehabilitation centres for such
beggars to be catered there.

£

The second feature expressed by the two opinion above
is that, the law of vagrancy mainly operates on the innocent and
not the true vagrants. This is illustrated by the number of
vagrancy cases which finds their way to court and the courts find
that the accused person is not in fact a vagrant. Such people
might have come into town for business and got stranded in the
city3, a school leaver who is in search of employment. If this is
compared with the people who sleeps in the street and earn their
daily bread by solely on begging and yet they are never arrested
as vagrants, then it can be rightly argued that the purpose of
the law of vagrancy has lived to its frustration.

An attempt will be made toshow how the law of vagrancy
has failed at different levels.

SECTION A.

FATLURE IN ENACTMENT:

One of the failures in the vagrancy Act is its ambiguity
in defining who is a vagrant. Generally the law leaves it to the
police officers to use their discretion in determining who is a
vagrant and who is not. The Act provides that anybody who has no
lawful employment nor lawful means of subsistence is a vagrant.

- It may be noted that in the light of the unemployment problem in
Kenya, the police officer is left to determine a very sensitive
area, that is what is lawful employment and lawful means of sub-

sistence. The same case is with those people who have no fixed

swe 20
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vide for necessities or his maintenance, by whatever standards.

If compared by those people who by virtue of section 2(d) provides
a vagrant as,

"any person offering, pretending or professing to
tell fortunes, or using any subtle craft, means or device

by palmistry or otherwise to deceive or impose upon any
person."

This subsection is not invoked to arrest, the very many
people found in big towns. These people? that is fortune-tellers,
astrologers and palmists - although they are galore in major towns
(and actually some of them put regular advertisements in the local
press, including the sale of sexual stimulants, which is illegal
under the public Health Act) 1look rich and act so, and police, in
their own notion of vagrancy being associated with poverty do not
touch them. CHRISTOPHER MULEI in his article, "vagrancy cannot

be fought by police and courts" says that,

"Poverty should not be a crime, but this is not so in
Kenya. Here you lose your value if you are poor or
destitute, and, what is more, you are automatically
on the wrong side cf the law if you remain on that
disadvantaged position"7

This attitude is also adopted by the court. When an alleged
vagrant is taken before the court, he is asked whether he has
money with himself,8 if he has, he is released for he is termed as
not a vagrant. The court has gone to an extent of holding that an
alleged vagrant with Sh. 1.50 is not a vagrant.9 What is important
is that the court does not question how the money was raised, for
it could have been raised by begging or stealing. And in such
circumstances the accused would be a vagrant despite of having
money. This approach by the court contributes to the failure of
the Act for they take the offence of vagrancy lightly. If the
charged person has no money he is asked a further question, whether
he has place of a bode. If he answers in affirmative and there is

an elderly person, who is a relative in court, he is discharged .
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The method adopted by court affords the accused with a loophole, for
the accused might not in actual fact be having a relative with

whom he stays with, but a friend who is aged can claim to be a
relative, whereby the accused would be released and becomes a

vagrant once again. If the above two questions posed to the alleged
vagrant is in negative, courts ask yet a third gquestion; whether

the accussed have a lawful employment, if the answer is in affirmative,
he is taken to a detention place for the investigation to be carried

out. £

The irony is that under the Act while beggars are apparent
vagrants and can be charged either under section 2 (a) for they do
not have lawful means of employment nor lawful means of subsistence,
or section 2(b) for they do not have a fixed place of abode or
section 2(d) for they place themselves in public places for the
purposes of begging their pressence is notoriously noticeable in
most of the distinct streets in Nairobi, and in other bﬁg towns,
both during the day and night. One fails to understand why the
Act is not invoked to arrest such people so that they could be
taken to rehabilitation centres / as the Act provides in theory /.
It may be observed that, in enacting the vagrancy Act and inserting
such provision, the legislature had the welfare of beggars in mind
for by being taken to rehabilitation centres they would lead a
better life than being exposed to cold and rain during the rainy
season or schorning sun during the hot seasons. With this regard
the Act would have echoed one of the general aims of law, that is

"to make people lead a good life".lo

Laxity adopted by courts in trying vagrancy cases have

contributed to the failure of the Act to achieve its aims. This

is illustrated in the case of R.V. NYAMBURA NDUNGUll when the

charge was read to the accused she was recorded as having said that
"no work, no money. From Nyeri" the magistrate then added the
words "obviously a prostitute". It should be noted that a vagrancy

charge is an offence, since it affects onek freedom of movement;

5 :.2150)
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Hence the procedure available to any other offence should also
be afforded to vagrancy cases. If this is put into practise
the Act would be abit effective.

SECTION C

FATLURE AT THE ADMINISTRATION LEVEL.

Under this heading the aspecﬁ% of rehabilitation centres,
Detention and repatriation are discussed. Though the Act provides
for the establishment of rehabilitative centres by the Minister
Concerned,12 the Act has not made it mandatory for establishment
of a minimum number of such centres in any given town. As a
result no such centres have been established so it is ineffective.
Assuming that such centres are established, the law would be still
inadequate to deal with the problem for it is provided that, if the
court finds a Kenyan citizen to be an apparrent vagrant and is

taken to a rehabilitation centre,

... he shall be discharged from a centre if the
warden is satisfied that upon leaving the centre he will
either -

(a) engange in some suitable employment of occupation
outside the centre by Wthh he will be able to
maintain himself......... 13

This provision ignores the social economic problems in Kenya,
for it is hard for a beggar who is either mentally or physically
handicapped to secure a job in view of unemployment problem and un-

less the government takes steps to provide such people with jobs.

The same case applies to vagrants who are committed into
detention places; section 15 of the Act provides that if a Kenyan
citizen is detained in such a place; the officer in charge shall
use his best endeavours to obtain suitable employment outside that
place for those vagrants detained therein and in the event of
such employment being found and accepted by such a vagrant, he

shall be discharged. TIf three months elapses without such employment
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being found, such a vagrant shall be discharged from such a
detention place. This also applies to any vagrants who is not

a citizen of Kenya ...» If three months elapses since the report
was made to the Minister of immigration, and he has nct made

any order for such person to be removed in Kenya, such a vagrant
shall be discharged forwith from detention.15 What is important

is that such people after being discharged will have the very forces
which operated on them previously, operating on them again; which
means that they become vagrants once#more. In essence the problem

of vagrancy has only been temporary curbed.

Provisions relating to repatriation of the wvagrant to
his Home District also potrays a failure of the Act.l6 When a
vagrant is repatriated to his home district the law only provides
that he would be restricted in such place for three years and for
him he should not travel out of the District without a permit
issued in accordance with section 7 of the Act. It can be
observed that this is not a solution to the problem, and it is
ineffective on two grounds. First the legislature fails to
realise that a vagrant can be a vagrant in his Home District, i.e.
a vagrant who has been to his Home District he can be a vagrant in
Thika town which is in Kiambu, technically he would not have
committed any act of vagrancy. Secondly, after the expiry of the
three years, such a person would revert to his old way of life;
that is he would become a vagrant once again since at home he
has no occupation to provide him the daily bread, Z—In this case
it is aassumed those genuine beggars who have no land and cannot
be accepted by their family if any /. Some cases can be anticipated
where a vagrant do not know his Home District though no such case
came to the notice during the research such cases can be anticipated.
This is because, there are women beggars who sleeps in the streets
andyou find them with children, when such children becomes mature
how are they to know their original Home District. This proposition
also indicates that, unless something very revolutionary is done,
the problem of vagrancy is there to stay, for such children who
are brought up by begging, the chance of their leading such kind

of life is very high. From the above discussion it also culminates

wivis DL
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to the point that repatriation succeeds only in postponing the
problem.

SECTION D:

SOCIAL ECONOMIC FACTORS AS CONTRIBUTING TO THE

FAILURE OF THE ACT.

&
Ignorance of the social economic factors, by the

legislature in providing provisions to curb the vagrancy problem
has contributed most to the failure of the Act. In chapter I

the causes of the vagrancy problem have been examined; just to mention
them briefly such factors are landlessness, due to Mau Mau Movement
which caused mahy people to be crippled and they found themselves
rejected by their family and since they could not do manual

work they had to move in towns where they earn their living by
begging. Other factors responsible for migration to towns are,
localisation of industries in the major towns, the system of
education which trains most of our students to aspire for whites
collar jobs and to some extent increase marriage breakdowns having
a frustrationary influence on the children who thereafter.run away
from home to towns.

If the laid machinery ignores these factors in curbing
the problem it amounts to paying lip-service to the whole problem.
We may concur with CHRISTOPHER MULE I who observes that, "wvagrancy
cannot be faught by police and the courts alone." =5 This state-
ment explains the current law of vagrancy apthy as far as curbing
the problem is concerned. The government has started to direct
the newly established industries to be located in rural areas.
This will reduce the number of Job-seekers who flows in the town
and after the frustration of their aspirations, they engage in
activities accounting to vagrancy. As far as education is con-
cerned, the government has a policy which emphazise on technical
schools and village polytechnics. This will alleviate the problem

of vagrancy in that most of the up-coming youth would be self-

csn33



33
employed if not employed in other sectors.

As pointed out in Chapter I, landlessness is a major
contributory to the problem of vagrancy. This factor has been
ignored by the government in enacting laws to curb the vagrancy
problem. The importance of land in the Kenyan economy has been dis-
cussed in great depth in chapter I. Failure of getting employed
together with lack of land where one can work on it to earn his
living, has been a major reason of the heavy rural-urban immigration.
A great portion of such urban immig?ants ends up in turning out to
be vagrants. What the government should strive to do is find a
device in which genuine landless people would be indentified.

It should then allocate such Vagrants with land in which they
should be compelled to work on and not to sell. It can be

observed that there is a portion of vagrants who are either mentally
or physically disabled, the government should establish a home

for such people where they could be catered for but it should

not leave such people to the mercy of the voluntary organisations

such as Salvation Army which has established MJI WA HURUMA.

Land to be allocated to the landless could Pe acquired
from those people who have large tract of land which is not
utilised. The government has such power conferred by the con-
stitution that is to acquire land compulsorily through section of
the constitution provided it compensate such people.r7The

government could also allocate government land which might be

lying idle.

It can be observed that most of the factors discussed
in this chapter have been ignored by the Legislatures; though
they greatly contribute to the problem. Lack of considering these
important factors have contributed greatly to the failure of the

vagrancy Act, to achieve itspurpose.
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CHAPTER Iv

CONCLUSION

It has been noted that in the foregoing chapters that
the colonial government introduced the law of vagrancy as one of
the main devices of fulfilling their goals in establishing colonies
in East Africa. 1In striving to achieve these goals the then
government succeeded in establishing a capitalistic mode of
.production which is still in existance in the present Independent
of Kenya. Those who took over power after Independence felt a
need of the very laws, Law of vagrancy being one, since they
found themselves in the shoes of their former masters. This
explains why the law of vagrancy has remained essentially the same
as it was introduced by the colonial government though it is
lagging behind the sccial events i.e. why should a shop or an
outhouse be styled as not a lawful fixed of a bode, while we know

that a big number of people resides in such places.

The definition of the vagrant in the Act is ambiguous.
This makes if difficult for the police officer to be sure of whom
he is out to arrest as vagrants. It can be argued that being a
vagrant perse does not call the involcation of the law of vagrance
i.e. beggars and fortune tellers. It is only when the vagrant
becomes or is a potential threat to the interest of the well
class. Thus the law of vagrancy can be said to be meant to punish
those who have been rendered workless and propertyless by the
capitalist form of private ownership and control of the basic means
of production. Clearly no member of ruling classes can be found
to be without means of subsistence or fixed abode while the
unemployed worker. The capitalist economy is dectined to have
many in permanent unemployment, is sure condidate. This law does
not and is not envisaged toc apply equally across social calss.
It is discriminatory and arbitary as far as the general public are
concerned. It helps the baurgoisie to blame the victims of
bourgeois controlled society and ills attendant thereto. 1In short

putting the blame where it does not lie.
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RECOMMENDATIONS

The concept of vagrancy legislation is certainly
necessary in the present society. But as it has come out in the
cause of discussing the topic the present content and methods of
implementing the Act have made the purpose of the law of vagrancy
to be frustrated. First recommendation would be made for a
redefinition of a "vagrant" in precise and clear terms. This is
necessary for the definition adopted in®‘the current law of vagrancy
Cap. 58 of the Laws of Kenya, was defined during colonial times
in which case the social economic environment was quite different
from that of today. The provisions relating to the establishment
of a rehabilitation centres should be ammended so as to make it
Mandatory for the Minister concerned (Lccal Government) to
establish a minimum number of such centres in each given town.

An alternative could be that the city council of particular towns
could be given such responsibility, but the government should
provide them with funds.

When vagrants are taken into such centres they shculd
not be discharged unless an alternative occupation has been found
for them. For if they are discharged the law would have only
succeeded in arresting the problem temporary. The same case,
should apply to vagrants put in detention places awaiting for the
officer concerned to find employment for them. Where a non-
citizen is detained in a detention place, awaiting for the Minister
of Immigration order for such a person to be removed from Kenya,
the Law should « make it compulsory for the Minister to act.

It is realised that such moves would involve using alot of public
money in removing such people from the country, but if the problem
is to be curbed the government should be ready to meet such
consequences. In cases involving repatriation to be effective

a vagrant so repatriated should be restricted in his Location for
as it was indicated above, a person can be a vagrant in his own

District without falling within the ambit of Law.
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The legislatures should be ready and be willing to
appreciate the root causes of the vagrancy problem. This would
call for a restructure of economy and our mode of production.
One way of effecting this would be a policy of, "one Man one job",
this would creat employment of opportunities cattering for those
people who would have anded in being vagrants. It may be pointed
out that this is not practicable for such motions have been raised
in Parliament and have been defeated. Another way which could
arrest the problem is allocating land to gdandless, so that such
people could earn their own living. The government should also
place a minimum acreage of land which an individual can possess,
this would call for an even distribution of land. Again this
has been subject to much debate in the Parliament only to for
such motions to be defeated. The class of vagrants which is bcth
mentally and physically disabled should be cared for by the

government, if their relatives cannot be traced.

It may  further be pointed out that earnest efforts
should be made by the society itself for a balanced growth of
all segments of society. Only then the problem of vagrancy would

be completely eliminated.
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