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INTRODUCTION

In this dissertation I am addressing my mind to General
Elections in Kenya. However, this subject will be looked at
mainly in relation to theories of representation, democracy and the
role of the Judiciary.

Chapter one covers the General Electionso In this Chapter,
theories of representation will be discussed. This is done by
way of reference to various writers on the subject. A review of
electoral systems and procedures will be made, with a view to
showing the great importance placed on general elections. In this
chapter I will also look at the freedom of choice in elections.
Candidature for elections will also be looked at. This chapter, thus,
deals with the electoral system as a whole, and its object is to
show how effective our electoral system is.

~n Chapter two, I will discuss the trends in the party. Here
I will look at the role played by the party in the state and particular
in General Elections. Developments in the party will be looked at
with a consideration of the factors that have contributed thereto. A
review of these trends is important in my discussion since they also
relate to the General Elections.

In chapter three, I will discuss the Judicial role in the
elections. In doing this I will first look at the independence of the
Judiciary in the State. I will look at the factors which make the.
Judiciary an Independent organ and also why it is important that th~
judiciary should be independent from the executive and the Legislature.
As regards the role played by the Judiciary, I will look at the
supervisory role in the elections and whether this role is played
impartially and independentlyo This is because the independence of the
judiciary is based on the assumption that the judiciary is impartial.
The judiciary is the ultimate supervisor in the elections since it is
the one that determines, if the question arises, whether a person
has been vali~ly elected. To show how the judiciary has executed its
role, a review of the decided election petition cases is to be
attempted. I will look at those cases where the court has nullified
the elections.



Particularly where the court finds a person guilty of an election
offence, it will be looked at with a view to weighing it with the
provision of the Presidential pardon. This is an attempt to
establish whether the judiciary is free from influence of the other
organs of the state particularly the executive.

The final chapter sets out certain possible reforms. It is
the contention of the writer that the more urgent possible reforms
are in the area of representation. The observation of the writer is
that members of Parliament do not represent the majority. This will
be shown by reference to some tables based on the election results.
These tables cover results of four areas and it is hoped that they wil
bring out the points made. This will be taken to represent the
position in many other areas of the Republic, and this is why I have
ventured to consider the reforms needed in the area of representation.
However, other reforms are recommended, which it is thought, would
make our electoral system effective and fair as regards both the
electorate and the candidates.



CHAPTER 1

THE GENERAL ELECTIONS

The General Elections in Kenya are the forums where people are
left free to express their wish as to who is to rule over them.
Elections are important in that they are the process which brings into
existence a government. The government so elected can be said to be
representative since it is the expression of the bulk of the community
as to who should govern it. To begin with, there is the political
party which recruits people into it for the purpose of support in the
elections. After the elections are held the political party loses
importance and Parliament becomes an important organ in the country.
Thus it is the election that reflects the people who are to go to
Parliament, the Supreme Law making body.

It has been observed that elections are generally the means of
making a legislature; This is a move to a democratic government which
exists to uphold and enforce a certain kind of societ~~ It can be said
that in a democracy the electoral system has two primary functions,
namely, to provide a framework within which a workable majority governmer
is to administer the state, to make the government accountable and
responsible to the peoplee It has been stated that the effectiveness. ~
of the electoral system is evidenced by how well it is able to
discharge these two functions? Since a government is necessary to
bring about an ordered society, this necessity raises the problem of
how to limit the arbitrariness inherent in government and to ensure
\hat its powers are to be used for the good of the society at large.
It has been observed that this can be achieved through constitutionalism
which involves the proposition that the exercise of governmental power
shall be bound by rules, rules prescribing the procedure according to
which Legislative and executive acts are to be performed and
delimiting their permissible content. This i~essence suggests that
those elected by the people continue to be responsible and should have
the community interests in their daily undertakings. Thus, those
repr~sentatives who sit in the Legislature should represent the interests
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of the electors who have given them the t4andate to be in the
Legislature. So the representatives must be guided by rules
and principles which must be with a view to checking abuse of

",discretipn. An effective electoral system is thus important.
Democracy in" the words of Abraham Lincoln as a government of

the people for the people by the people has a wide universality of
acceptance and Lay s down the foundation that a gov ernmerrt rests upon
the consent of the governed, given by means of election in which the
franchise is universal both for men and women and that it exists for
their benefi~ In otherwords, people must be left alone and be given
the freedom to elect their representatives without having any undue
influence by the authorities concerned. This is the only way that a
popular government worth;:its name can be achieved.

Elections are thus important and this importance is reflected
in the great variety in the methods in which the elections are organised
and carried out. What is important to understand is the nature and
significance of these different methods for they help to explain the
differences in the status and functions of the Legislatures themselves
from country to country~

Elections enhance the idea of representationo A responsible
government m~st be immediately and universally representative of the
whole community. So it is clear that in elections the voters become
important in that their opinion as to who should sit in the Legislature
is given effec~. The essence of a democratic election is freedom of
choice. That is, every eligible member of the community should be free
to vote regardless of his party inclinations.~ In the Kenyan case, every
registered voter has a right to vote even though he has no card indicati
that he is a paid-up member of the party. It has been observed that in
this respect it may be remarked that the idea of free choice of a
representative institution, and thus of an executive authority (which
must come from Parliament) has been adapted from its iestminVster

} character to the realities of the local political context? N~ws, in. .~.,J
l'elections, the presence of one or more po] j tj ca] pa rti es is .aot 1l"';:'~~~~
.i? - H- ,g.\o.. ..•'\~ ~ ",.......~ '"''''''''''-,~'- "v-·r ~Il
~Ijrelevan t, what is important is the freedom of cholce w..hichmust exist ~
~ . ""-'_tA ? ~ ':-c, ""-~~ •~s of right, for all adult mem?ers of the community who are eligible.

There-are theories of representation which suggest that a
responsible government must be essentially representative.
Representation means that as between all adult members of the community
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it is implied that the representatives are responsible to the
represented and are periodically subject to re-appointment or
removal by them. The main principles which are implied in theory
of democracy are: that a just government ~ ~ con~~nt of
t~ governeg; that popular consent is properly expressed by means of
an exercised act of choice by election; that for the purpose of
selecting and so ultimately controlling their rulers and legislators
all adult members of the community shall be held as equal in right and
capacity. Elections should be held with this view.in mind and people
should be left alone to decide whom they are to give their mandate to
represent them.

A constitutional and democratic government has as its function,
to secure and enhance freedom of choice: This freedom of choice is
cautioned by and proportioned to the common good of the community.
People have expressed their views of democracy and representation.

rRouseau's view is that the only democracy worthy pf the name was the
direct democracy of a community whose .citizens could come together,
debate and decide their own affairs? In his view elected deputies
of the people cannot be representatives but only commissaries or
delegates. Belief in direct democracy lends itself logically to the
idea of representation when the communities in question are too large
and too complex in structure to admit of direct self-government

, ',
and indeed the modern common tendency has been to infer the need
of representative democracy from the practical impossibility of
applying direct democracy. LA representative or parliamentary
democracy8 enables the whole or a majority of the people ~o identify
themselves as the ruled with their representatives as their rulers.
This has a value in so far as it stresses the principle that democratic
government is government by the consent of the governed. In the modern

. ,;v:-t- •• \k _'
world, universal suffrage has gradually e

I'
pre-condition of political representatio ,
universal~ffrage fails to fulfil~'a

blished itself, as the
for anything less than

which affirms
the equal right of very citi en to participation in political
affairs. Thus, in comm ni ies, elections may be the primary
means by which a representati capacity may be created or achieved.

Another writer on repres ntative government whose views are
still relevant to todays politi s is Edmun~ Burke. He is of the
view that those elected must 11. He came up with the

I
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theory of virtual representation. He wrote:

"Virtual representation is that
in which there is a communion
of interests and a sympathy in
feeling and desires between those
who act in the name of any description
of people and the people in whose name
they act, though the trustees are not
actually chosen by them. This is
virtual representation. But this sort
of virtual representatiQn cannot have
a long or sure existence if it has not
a substratum in the actualo The members
must have some relation to the Constituents":

For Burke, legitimate government rests on the consent of the-£Gv~r.aed •...- __ _ _ _.-0'"'

This conception is implicit in the doctrine of virtual representation.
In the context of political democracy, represented and representative
denote respectively the electors and those whom they choose by vote to
act on their behalf or on behalf of the community for certain well-
defined political and social purposes. Representation in relation
to government in Burke's view is that the final norm of political
and social life is the common good of the continuing historical
community, while in a constitutional regime the trustee of that good
is a responsible representative government~O

liThe object of the state is (as far as
may be) the happiness of the whole"J1

Burke conceives that elections have their primary purpose to enable
the various sections of the electorate to make their wishes and needs
known to those who are in charge of the community. He further contends
that a representative being a member of the parliamentary body which
stands for the whole community, then, his responsibility is not confined
to the interests of his constituents but extend to those of the Nation
at large.

It becomes clear that the consent of the governed is a corollary
to democratic government. Another writer who has expressed his view on
government is Locke. He rightly argues that the test of valid governmen~
is that the government must be based on the consent of the governed.

In our Kenyan experience, the government was to a large extent
influenced by the colonial period. Our laws were inherited from the
colonial period with minor or no modifications at all. It has been
observed that the colonial period laid down the foundations of the p6st-

12independence legislative system. It was in the late stages of
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colonialism that election began to play an increasingly important
pa~t in the composition of the legislative council. It is important
to note that here the L~gislative Council was established in 1906 in
response to the demands of the white settlers who sought a legislative
voice and a public forum for the expression of their grivances. The
Constitutional provisions relating to legislative council seemed

I

designed to strengthen the position of the governor by affording him
a law making department within the broader scope of his general
competence; the Council was not representative nor was it supposed to
act independently~3 So, if one is to use Locke's test of valid government
above that the government must be based on the con$ent of the governed,
one would come to the conclusion that Kenya did not have as far as the
majority of the people were concerned, valid laws during the co onial
period. It was with independence that was wo n with hard s~}gie for 1
equalit~4 that we can talk of valid laws which are not discriminatory.~ .

. • ~ ~ • tit: " :;:. """"",:10" :- ."
During the colonial peribd, Africans ere being represented in

the Legislative Council by European missionaries and other Europeans
who showed sensitivity towards the Africans. The governor nominated
such Europeans to represent the Africans15 It has been stat.ed that
the assumption for this mode of representation was that the Africans
were unable to represent themselves16 The Africans rejected this
assumption and wanted to be represented in the Legislative Council
by their fellow Africans. A strong case was made and the Kikuyu
Central Association in particular demanded nothing less than
representation by Africans. It was not until 1944 that an African
~was nominated to the Legislative Council. By 1952 there
were six representative members. There was during the late stages of
colonial period an attempt to bring all the races into a more active
participation in the affairs of the government. It was based
on a recognition of community as dist~~etunits in society; and
therefore in its concern with groups; regardless of numerical
strength, rather than individuals, it was in conflict with the basic
premise of a true democratic society17 It is in the light of these I
arguments that we can say that it was with independence that \~Q~
d@IDOCfatic gov fnffi@nt Cgffi@into @xi~t@nce, a governm9nt which h~9
concern for all. t~

The Constitution at independence and presently made provisions
to ensure impartiality and honesty in elections to the legislative bodies
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There was established an independent electoral Commission consisting
18 -. -

of the two speakers of the houses of tne National Assembly_and a
nominee of Prime Minist~r and each Regional President. The Commission
was responsible for drawing of co.n.stituencyb..oundariesand for the
actual conduct of elections.19 The underlying principle is that all-------
the constituencies should contain as nearly as possible equal number
of inhabitants as is reasonably practicable, though the commission
may take into account population density (and in particular adequate
representation of Urban and sparcely populated areas)20 population
trends, Communication, geographical features, community of interests
and the boundaries of ex i.s-tLng administrative areae ,. Any order by the
commision upon such review comes into operation upon next dissolution
of Parliament~1

There are basically three statutes which govern the electoral
procedures: the Ken a Constitution, the_National AssemblY and the
Presidential Elections Act and the ElectiD O{fenc • The first
step towards the general elections is the dissolution of Parliament,
whereupon all the seats of the National Assembly are declared vacant
by the speaker who directs that the elections shall be hel t and serves

22 ""c-~ 0 - ~~ '-< :.out writs according to law~ The super iso~ of election then announces
~ 0.\.:' q •...

the dates of the elections./ Prior to the e cons the party plays its
role in that ~very candidate wishing to contest the elections must be

y the party and also be nominated by it. Since Kenya is a
~~~~~ne party state23 the relevant section for nomination by the

"Subject to Sec 35 a person shall" 'ij~~A '.
be qualif'ied to be elected as a -
member of the National Assembly
if, and shall not be qualified
unless. at the day of nomination
- He is a member of the Kenya
African National Union (K.A.N.U)
and is nominated by that party
in the manner prescribed b~ or
under Act of Parliament.,,2 /

Prior to the elections, a re istration officer is appointed in each
Constituency to compi~e the annual register of voters~5 No one can
vote in an election unless he has been so registered. To be registered
as a voter a person must be a ~nyan C~tiz~ who has attained the age
of eighteen years26 and be in possession of an ~dentity cardo He must-not be ~san~ or be undischarged bankrupt, or be under lawful custooy
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or have been guilty of an election offence within the p~ece ing five
years~7 The person wishing to be registered must have been resident in
Kenya either for a period of not less than one y'ear immediately~
preceeding the date of application or for a period or periods amounting
in the aggregate to not less than four years in the eight years
immediately preceeding that date.~~e must have resided for five months
in the previous twelve in the constituency in which he applies to be
registered, or alternatively he must for a similar period have been
employed, possessed property or conducted business in the Constituency~8.
An objection to one~ own registration is determined by a sub-ordinate
court of the first class having jurisdiction in the Constituency~9

~~~~
In a general election, voting is by s cret ballPt. It is important

here to note a brief history of secret ballot. South Australia was
the first State to introduce the secrecy of ballot in 1858 and for that
reason secret ballot is referred to as Australian ballot. The system
spread to Europe and America to meet the growing demand for protection
of voters~~'The means of securing secrecy vary considerably, In
Great Britain the secret ballot was finallJcintroduced for all

\ Parliamentary and Municipal elections by the Ballot Act of 18720 Here
\ in Kenya secret ballot was recommended by Mr. W. F. Coutts after study

to recommend the best methods of choosing African members to the
~ Legislative Council~1 But he could not advocate universal adult suffragE

~'.at that stage of Afr~can development. He therefore recommended a
qualitative vote. The Kenya government ~ccepted the recommendations
and embodied them in the Legislative Council African Representation
Ordinance 1956?2 After Independence the secret ballot was adopted in
elections and is still practised todaj? Election officials make a
declaration that they will maintain secrecy of the poll. All the polls
are held on the same day. Each voter must identify himself as being
on the local register and must produce a voter's card in respect of
that registration. The ballot paper is officially stamped, the number
and name of the elector as stated in the copy register shall be called
out and the voters number is entered on the counterfoil of the ballot
paper?5 It must be indicated on the register tha~ a ballot paper has
been delivered to the elector?6 The candidates' names are p~inted on
the ballot paper and the voter places a cross (X) against the candidate
of his choice. Any additionalS~~y invalidate the vote?7 The voter then. ~.
folds his ballot paper and casts his vote in the ballot boxo A blind
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or illiterate person may be assisted to record his vote. After the
polling stations have closed, all ballot boxes are taken to the
centre where the votes are counted.

At the centre the District Commissioner is the returning officer
and he is charged with the duty of supervising the counting?8 Agents
of the candidate may be present at the counting. A recount may be
ordered by a candidate or his agent, but the returning officer has
a discretion whether or not to order a recount?9 The person with the
greatest number of votes is elected~O This system is known as first-
"past-the-pos-;".

That is how the electoral system is organised. Elections take
place, (unless there is anything which may shorten the period or
increase it) after a period of five years. It is clear that freedom
of choice is guaranteed in the elections in that every person who is
a registered voter has a right to vote. 1Hence in Kenya elections are

\, v.X \.--' ~' . u:._
held on.~ wiJz..~1+l~.fhise.y.. 1-00, •• _ 'L _ ~~ ~ ' .

_"", •..~ be - ~ r- 3Jo~
On the other hand, candidates are given-a f~ir pla~'in that

each gets an opportunity to address the voters and conduct his
campaign freely. Kenya being a one party State a candidate has to

( conform with requirements set out by the party and if he does so in
~time, he is nominated as candidate for the elections and is free to
~

conduct his campaign. Due to the fact that there is only one political
party, the party preliminary elections are no longer necessary and there
is only the general election$. This is more so since the country became

,a de jure one party state. The concept of a de jure one party state no
longer can be reconciled with the idea of primary election. After the
elections, it only remains for the successful candidate to file their
papers accordingly to prescribed procedures and they are declared
ele~ted. It has been observed that tbe effect of these is that the
party's norms relating to nomination have beoome an inte~gral part of
the Constitutional law relating to general elections~1 A notable aspect
of these procedures is the unrestrained competition, which as rule
takes place among varying numbers of individual contestants in each
constituency. Thus the candidates compete for votes and the electors
vote freely. In this way the people are seen as controlling their
elected leaders and thus rule themselves, in that way they can switch

~.
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their support from one set of rulers to another after a specified
period.

In Kenya, people elect their representatives to the National
Assembly. The National Assembly and the President make the
Parliament whose main functions ~re~aking ~ laws, co~rQ~ling
pub~finance, critisizing the~rnment and requiring it to account
for its actions. ~ -------

,
\
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CHAPTER 2

THE KENYAN EXPERIENCE; TRENDS IN THE PARTY

A political Payty is importan~in a State since it is seen a~~~ di",,~~ CilI:1'I.~t...,S; a.2l Vvvc,J. U.&u,'-(?~~ 0?1:, ,
t he medium of -co~eti"tion t9#Lr.dsUthe acqllisit~on of §.t~~ '"0L~
l'he party, while organising itself decides on the opera tive rules ~ ~.:
)f competition and these tend to Legalise the party taking the
lecision. In the previous chapter it has been observed how the
party is involved in the general elections, particularly in determining
the people who are to present themselves to the electorate as
:andidates for Parliament. Elections are also important since they
produce the people who are to go to Parliament from among the party
nembers. In the arena of political party in Kenya, there hai(been
three experiences: viz multi-party de - facto one party State and
le - jure one party State.

The history of multi-party State dates back to 1963 when Kenya
became independent. During the colonial period, there was racialism
in Kenya and each tribe in every reserve was officially required to
ievelop as separate entity into, which members of other tribes were
prohibited from entering. Nationwide political parties were discouraged
~nd would not be registered under the relevant legislation. Hence the
only parties which were allowed were those which were tribal in nature
~nd even these could only be registered as Welfare Associatio~s~ There
was the Kikuyu Central Association which was formed ~ 1921 and was;;tow---s ~vi -'\.••.). ~I_~/U--vi"'~~' -f7.y;;h •.•.s L.; ~t-- 01.)

followed by others among the Luo and the Luhya reserves. The effect
was to createmistrust among the different tribes of Kenya. This is
the background under which we trace the eme r-gence of the two pO~"ll
parties which led Kenya to Independence. These were, the Ke~ African
National Union (K.A.N.U) and the Kenya African Democratic U~ion (K.A.D.U)

2rhese parties were formed in 1960 after the Lancaster House Conference.
- ----African representatives to this Conference, asked the British government

to relax the ban on the nationwide political parties, a plea that was
assented to by the colonial office~
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~. K.A.N.U. was the first Nationwide political party to come into
existence on 27/3/1960 after a Conference held at Kiambu. It was

~
intended to embrace all peoples of Kenya and hence its executive
was drawn from the Leaders of,the various distric~based political
parties of the early fifties~ These included Nairobi District Congress,
Nairobi Peoples Conve~tion Party, Mombasa African Democratic Party,
Coast African District Party and the Kisii Highlands Association. With
its simple slogan "Uhuru Sasa" or freedom now, K.A.N.U. believed that
political independence was a guarantee for everything a State could
aspire after.

However, not all sections were satisfied by KANU and hence the
formation of KADU on 26/6/1960. The grudge was that KANU was dominated
by the Kikuyus and the Luos which were the biggest tribes in Kenya •

.~~ns~quently KADU was dominated by minority tribes like Nandi Masai,
r.\..... fL..(~1.fS
~KalenjillA Somali and the Coastal tribes. In addition to these minority

. ".tribes, KADU received support from Asian and European Communities. Thus
at the dawn of independence, there was rivalry between the two parties
and each had to be given equal representation and status in the
Legislative Council. Hence the two leaders of the parties were given
comparable seniority and therefore Kenya missed the stage of a Chief

Ministership which is conventionally th~ stage before full internal
4Self-Governmen~On 1st June 1963 Kenya was granted full internal

Self-government with a Constitutio~ which was to form the basis of
the independence constitution. The introduction of this constitution

/'

was preceded by a general election to the two legislative houses which
was for the first time based on universal adult suffrage without a
communal franchise. K.A.N.U. was victorious and won the right to form
a government. On 12th December, 1963 Kenya became Independent.

The Constitutional document that finally led Kenya to Independence
had as its base a scheme of regionalism which had been advocated by
KADU. The scheme of regionalism was to provide for the sharing of power
Seven regions were created and in each there was to be~a Regional
Assembly with elected and specially elected members. These regions

6were Eastern, Central, Rift Valley, Nyanza, Coast and North Eastern.
The constitution did not provide for proper party government in the
RegionsJ- In actual fact the regions were not very important since the
power of a region could be taken away by the Central Legislature and so
had very little true autonomy~ KANU was opposed to regionalism and urge
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that it was expensive in terms of money and er£Q~1l and that it
would prevent the growth of Nationhood while retarding the economic
developme~t This was made explicit at the i~tiation of the
Republic when, on 14th August, 1964 Jomo Kenyatta, then Prime Minister,
announced the government's proposal to the House of Representative and
said that the Regional Assemblies should have no exclusive executive
authority on any matter which should be planned and directed on a
National Scale. He said that Regional establishments would be abolished
and the Public Service was to be centralised. Subsequently a Bill was
introduced in the House of Representatives in October 1964 to give

.'

effect to these proposals.

While the Bill was being debated, .in the Houses, a change had
occured in the House due to several members of KADU having crossed t~e

,floor to join the government party K.A.N.U. On 12th December 1964
Kenya became a sovereign Republic. ~egionalism was henceforth

)

abandoned and in 1968 it was deleted from the Constit~iori? Kenya
became in essence a de facto ~e par~y state.~

This era of de facto one party state was shortlived. In 1966
twenty .members of Parliament left KANU to found the Kenya Peoples
Union (K.P.U..) From the above discussion, it is evident that KADU was
not formed on principle but was born out of powe~ st~uggle. The

,/

formation of KPU as an opposition party, though coming in the era of
Independence was no exception. Parliament was the only forum for
Public poli tLcaL discussion and at that stage of independence; it can
clearly be s~id\that vi~ws of the members started to differ and so
they could not remain under the umbrella of one party as had be~n the
case. The events that led to the formation of KPU started with a
KANU Conference held at Limuru on 1304.19660 At this Conference,
party elections were held. The then Vice-President of KANU was not
present at the Conference. The office oLKANU Vice-Prasident was
abolished and in_its place seven provincial Vice-presidents' office5were

",,~eated. The Secretary General of KANU became se~d in ,i::Qmmandafte.1'
. , . I <4 VoU:~" --) q Cot
~he President. This meant that the former.party e~ resident was

\"f- ~~now one of the provincial Vice-Presidents. It was this Conference
which led to dissatisfaction amo~g the party members and consequently
led to the formation of KPU.

KANU and KPU were divided by wide ideological rift. While KANU, . .
was committed to c~pitalist mode 9f production, KPU intended if elected
to lead the Country towards soc~alism. Another important factor is that
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KPU was composed of radicals who had resigned from ~ANU. As a
direct result of the formation of the opposition party there was
a Constitutional amendment in 196~O which required those M.P.s who
crossed the floor of the National Assembly to resign their seats and
seek a new mandate at the polls. The elections were held - known as
the little 'General Elections,~1 to fill the vacancies. As re-election
was doubtful in such a situation and one would incur financial loss,
many members were unwilling to join KPU. In effect, KPU had very few
members of Parliament and it was quite a small party. Furthermore the
Standing Orders were amended to the effect that for a party to be
recognised as an official opposition it must have thirty (30) or more
members and so KPU could not be recognised as an official opposition~2

The members of the KPU had an uneasy time during their three
year lease of life. This is because one party State was favoured by the
government and'so it faced difficulties in trying to establish itself.
For example the registrar of societies had refused to register KPU

-1' -

as a political party until the 9o~ination day of the ~ called 'l~tle
'General Elections' and this had the effect that the new party could
until then neither set up a national organisation nor hold any public

. 13meet~ngs.

The most effective way to curb opposition was through constitution
amendments and other Acts of Parliament. Under a Constitutional
amendment~4 and also under the preservation of Public Security Act~5

16the President was empowere~ to bring into operation part III of the
Preservation of the Public Security Act provided he brought that fact
to the notice of Parliament within twenty eight (28) days after the
coming into operation of that part. Before this amendment the notice
was required to be given within seven days and it could be approved
by a majority of the sitting members.

In 1969 the late President Kenyatta invoked section 8517 of the
Constitution and thereby brought into operation part III of the
Preservation of Public Security Act. The late President invoked this
section after a turn of events which followed after certain disturbances
on his visit to Kisumu which was the stronghold of KPU. The
government proceeded to arrest all KPU M.Ps while detaining or
restricting others~8 On 31st October, 1969 KPU was banned. This saw
the restoration of Kenya into a de facto one party State~ The
government soon announced the elections and consequently Parliament

r
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was dissolved on 7th November, 1969. The elections were held
under the auspicies of the partYi candidates were not allowed
to issue their own manifestos. The right to vote was available
widely since a voter did not have to produce evidence of membership
to the KANU party. A verbal declaration of support for it was
enough to qualify as a voter;9 Thus despite the ban of KPU the
elections provided for a large element of choice to voters.
result, 5 Ministers, 13 assistant Ministers and more than 60

In the·~~
~'6J.6

other~1
~~

of a de-facto one party State~
W'<A./.-MPs lost their seats. Thus a new era

was i~tiated with a fresh Parliament~

It is important to note that here these trends in the party
were in line with what the leaders at Independence desired, President
Kenyatta had said:

!tOn my return from the recent London
and Cairo Conferences, ~ stated that
from now on we will work towards a
one-party State. Events have shown
,that not only was a one party system
inevitable but it was also the most
prudent method of attaining ~hose aims
and objects which our people hold so
dear. H20

He saw opposition as not people seeing fault in the ruling party but
only wanted to oppose for oppositions sake. He thus favoured the
constitutional machinery of changing the government through free
elections. He further commented that if a need for opposition did
arise it was not his wish to bar it with legislation~ Thus, like his
counterpart Julius Nyerere of Tanzania~2 Kenyatta saw a one-party Stat.
as ideal ~or African States.

The desire for one-party system has led the leaders to amend
the condtitution to make Kenya a de-jure one party State. This is
manifest in the way the bill for the amendment went through Parliament
The bill was read in Parliament for the first time in the month of
nay ~~I:;9th June 1982 the bill was read for the third time. The
bill ~ through Parliament without any debates over it. The bill
then received Presidential assent on 17th June 1982 and henceforth
became the settled law~3 The relevant section now reads:

"There shall be in Kenya only onA~
political party the Kenya African
Na tional Union."24 l.,~ , (
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So, Kenya is now a de-jure one party State. It has been observed
that:

UIn Kenya's one-party political situation today,
and by virtue of certain constitutional
provisions which have formely elevated
party dictates to tue status of
constitutional norm; the National
executive which is also the party
executive - is so placed as to
demand and rely on receiving the
loyalty of the Parliament.1!25

This is so because as I have indicated in cha ter one above, a
Parliamentary candidate must have the blessings of the only political
party KANU, by way of nomination by it. This is to ensure that the
H.Ps are loyal.

The party constitution reiterates thatK'NU is both a political
party as vell as a mass movement. As a political party, KANU will
form the government and accept the responsibility of Leader~hip and

. 26
good government of the Country. It further states that KANU must
be concerned with the need for stability, harmony, the rule of Law
and respect for law and order. KANU policies will be reflected
and implemented in the actions, administration policies and legislation
of the country through the decisions of the Cabinet and Parliament
and establishment of the necessary machinery for consultation and
co-operation between the public and the government.

"Thus, when Kenya has one-party system,
this will remain the free democratic
and voluntary decisions of the people
of Kenya.,,27

KANU as a mass political party, has its aims and objectives,
inter alia to promote National consciousness and unity~8 It is
observed that in the era of Multi-party state the attention of the
leaders wa~ concentrated on securing the strength of the party and
issues of National importance were ignoredo It has also been shown
that the formation of KADU and KPU were born of power struggle and not
on policy. This is intended to show that Multi-party system as Nyerere
rightly observed is not ideal for frican States which h~ve a need 12r
@pid_ de~l~me::!~~ ~~ ~ <,

So it becomes clear that a political party becomes important in
the stqte due to the roles it performs. Of essence is the way it lays
down rules and organises the general elections~O for this makes it cLe a:

that a political party is the medium of competition towards the
acquisition of State po wer, t'D

A (
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CHAPTER 3

JUDICIAL ROLE IN THE ELECTIONS

The Judiciary is conceived as the watch - dog of the fundamental
rights and freedom; In the previous chapters we have seen that, in
general elections there are rights which ought to be safeguarded, it is~,.
this in mind that I venture to elaborate on the role the judiciary
performs in the elections. Kenya practices liberal democracy which
dictates that the governed should have effective control over the
governors by way of choosing the governors~ It has been observed that:

"Liberal democracy combines a
large measure of individual
liberty with a fair approximation
to majority rule."3

For this reason, there is a strong insistence on separation of the
institutions of power within the state. That is to say, the Legislature~
the judiciary and the executive have to operate independently in the~~~ ~
execution of their roles. In Kenya, the In n eI'tce~the judic~z:y __r-

y r: I \\nb-<ll,...-- . ~ -t'->- ./ '"tk' ~~is guaranteed. ()I\.St Irou... ~ ~ U • 1" r" 4-'"'----""- l c.. I. ~

~!:u.v ~ •. ~' .•fl-o•..•..u-\\I~. ~~' ............•..\ J.~ :S~~
I~ has been observed that the judiciary is ~riabl the most ~

impartial organ in the state system, and so for the due performance of
this role, it bas always been consid.red to be of the essence that there
be exec'utive non-interference~ It is also impor~ant th~t the judiciary
should maintain high stan~a~f~ess. The judiciary is not left
out in general elections and it infact exercises a supervisory role in
the elections.

There are constitutional prov~s~ons which show that the judiciary._---_._- ----_._.
state./ The constitution provides for

There is a requirement £or definite
candidate for appointment to the bench~

judge, must be a judge of a court having

is an independent organ of the
the mode or appointing judgeso
professional standards which a
A person who is to be appointed
unlimited jurisdiction in civil-----<"

--and criminal mattere in some part of the
Commonwealth or the Republic of Ireland, or a court having jurisdiction-in appeals from such a court; or alternatively an advocate of the
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High Court of Kenya of not less than seven ears standing~ also
any other person who has experience for a total of seven years as
either a barrister-at-law of England or in the Republic of Ireland
or a solicitor of the Supreme Court ~f judicature of England or a
solicitor in Scotland? This shows that experience matters, and
previous professional performance is taken into consideration. This
is important because there is no contest involved. The pr9fessional
requirements are designed to ensure the highest degree of judicial
independence. Equally relevant is removal process in respect of
judges. A judge can only be removed by the presi~8 acting on ~

ecom~datYon or-a triouna~which is appointed b him Where it is~
the question of removal or-tne Chief Justice the tribunal shall be ~
selected by the Chairman of the judicial service commission; and ~~~
when it is the question of removal of a puisine judge the tribunal
shall be selected by the President. The president then suspends the
judge. However the suspension may be revoked at any time by the
President. There is also a judicial service commission which
recommends and confirms the appointments of judicial officers or
their removal? Thus careful provisions have been made in the
constitution to ensure that the judiciary is as far as practicable
kept independent of the executive. And, although the President has
discretion to app~Chief Justice, this discretion is limited by
the fact that the person to be appointed to the post of Chief Justice
must as a matter of law meet the professional standards S€t down.

Our jUdiciary consists of the Court of Appeal ,which is
established under the Appellate Juris et~o(a) and the
Constitution~O(b) Below the Court of Appeal there is the High Court
which is established under the Constitution11 Then there are ~
Sub-ordinate courts which include: Resident Magistrates~hief
Magistrates and the District Magistrat~s ~ the first,asecond
and third class12 There is the Kadhis Court which is established
under the co~stitution13 ~the Kadhis Court Act.,

The concept of the independence of the judiciary is justified
on the assumption that the judiciary is impartial. The High Court
has as will be shown played its role in matters of election with
impartiality and has nullified elections and foun~ people guilty

~
of election offences, thus barring them from vying in elections for
five years. In so far as elections are concerned, the constitution
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L1 No -of Kenya provides that in determining questions as to members~ip in
the National Assembly the High Court has jurisdiction to decide whether
a person was validly elected or a seat is vacant;4(a) An application
for such determination may be made by any person who was a voter in
the election to which the application relates or the Attoney General~4(t
Any application challenging the validity of the election results, or
seeking declaration of vacancy in a seat in the National Assembly,
shall be by way of a petition to an election court consisting of three
judges~5 .Petitions challenging the validity of elections t~ the
National/Assembly are ;equired to be instituted within ~l~ n days
after the pUblication of the results in the Kenya Gazette16 Upon.r-- •
receipt of such an application the election court may reject it
summarily (although in the history of independent Kenya there has
never been such a rejection) or fix a date for its hearing;7 The
d .. f th 1 t . t· f· 1 d t b . t t 118 ?ec~s~on 0 e e ec ~on cour 1S 1na an no su Jec 0 appea .~ '

The High Co~rt in the exercise of its jurisdiction has listened
to election petition cases and pronounced its jud~ements. l~the caseP(.- Y'I\VttL- ~I"l~ ( •.••. ~ 19
of Dro Julius Gikonyo Kiano V. Hudson Misiko & Kenneth Stanley Matiba,
the petitioner and second respondent were the only candidates who
contested the Parliamentary election in the Mbiri Constituency in
Murang'a District. The elections. were held on 8th November, 1979 and
the second respondent won by a majority of 3,507 votes. The second
r~spondent was accordingly duly gazetted as elected member of the
National Assembly for the constituency on 26th Novem"Qer, 1979 and
the petition was filed on the 11th December. 1979 well within the
period laid down in Sec 20 (1) (a) of the National Assembly and
Presidential elections Act~O The first ~espondent was the returning
officer concerned.

The grounds of the petition were inter alia, that the election
was not conducted in accordance with the general law or principles
of Natural justice and that this was to the detriment of the petitioner.
The petitioner also alleged that the secrecy of the ballot, and the
voters/freedom of choice of a fair and impartial electoral
proceeding, were breached by the presence of the agents of the second

i

respondent in the polling stations.~The petitioner further alleged
that there were incidents of oathing by the second respondent during
the campaign period and that there was bribery, and harrassment, aimed.
at barring voters of the petitioner from entering polling booths on the
polling day.

I
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The Court i~ dismissing this ~etition held th~t in absence
of an independent ground of corroboration of oathing it could not
hold that the incident was proved to the required standard, and .so
it could not succeed. The petitioner failed to discharge the burden
of proving any of the allegations and so the petition was dismissed
with costs. The court upheld the election of the second respondent.

In yet another election petition case Elias Marete V. Albert
Kang'ethe and Gilbert Kabere M'mbijiwe21 where seven candidates
contested the Parliamentary seat of Meru Central. The second
respondent scored 7,179 votes and the petitioner scored 6,655. The
first respondent was the returning officer. The petitioner asked the
court to declare the election void on grounds of oathing by .the second
respondent and whipping by the agents of the second respondent. There
was also an allegation of prevention of free franchise by stripping
or threatening to strip voters of female sex. to ascertain if they were~_~_-===-_ _-=0 - _
adults. Other allegations were that the age~ts of the second respondent
threatened violence to the voters who did not vote for the second
respondento The petitioner also claimed that there were irregularities

'-.
in the sealing of the ballot boxes and that the votes were improperly
counted. This was based on the fact that votes said to have been cast
in certain polling stations exceeded the number of the registered voters
and the returning officer when requested to order a recount, refused
to do so.

The High Court allowed the petition on the ground that the
oathing did take place; and that there was interference with the
exercise of freedom of choice and franchise. However the second
respondent was not found guilty of an election offence on account
of the oathing since it was not ,proved that h€ was the one who
master-minded the oathing. The court ordered a by-election to be
held.

Another petition case which is illustrative of the independent
role that the judiciary plays ~n e~ections, the court nullified the
election of a cabinet Minister. In Raphael Samson Kithika Mbondo V.
Luka Galgalo and Paul Ngei ~2 the peti tLoner' was intending candidate
at the preliminary elections for the Parliamentary constituency of
Kangundo in 1974. The petitioner withdrew from the elections before
the nomination day. He alleged in respect of the withdrawal that he
was illegally and improperly prevented from contesting the elections
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inter-alia by the second respondent personally threatening him
with danger to his life unless he withdrewe As a result of the
withdrawal, the second respondent was the sole candidate who was
nominated validly and consequently returned to the Parliament unopposed.
The petitioner alleged that the conduct of the respondents constituted
the offence of undue influence under Sec 9 of the Election Offences Act.
Sec 9 (c) provides that any person who directly or indirectly makes us(o
threatens force or vTolence for the purpose of:

"Inducing or compelling any person
to refrain from becoming a candidate
or to withdraw if he has become a
candidate commits an offence."

In allowing the petition, the court observed that:

"He (the second respondent) was in
our opinion accutely conscious of
his high position in' the government
and it was this which moved him to
a sense of outrage when he learnt
that he was to be opposed by the

. J Q....L-.- peti t;oner." /J_. _ 0 - ~ ce- , 7 =;.5~ £''f-~~__ .

~

-.QL ~U) ~~Ct:T~ -t: c?:f'P<~ro51~'- (
'l'he_election of the'i-1inisterwas nullified and he was found gutlty of

• f\A..Sl--v<. r,'-1- f2- 'J-.-e Lu. t(w> h.(~....
an election offence which mea __that -he COll) d not oent.est an election---- --- .
for a peribd of five yearso This case shows that the judiciary is•..
prepared to keep watch on the executive so that there is no encroachment
on the guaranteed individu~l rights. This is because the petitionei
was only an~~ificant'person whereas the respondent was an important

(\II~ co:?""~"'C<.\ zoo v;f e . _ f\"O """~ ,,> •.•.." ''In'j-1-~ -
political f1gure as a Cabinet Minister. This case illu~trates that the
.Jud~ciary is prepared to balan~.f!.the ~..' htrs Of.' 1'}.1lpersons,. J. t eve / t: '/H, l-r ~,---s. Sft.-~~Q. v~ <;,1,vv1!. . L/~kCvC:- ~}(U.-...cC-(.' fVd. I.. IV '-..l.

VLQP'&~~~S{--fnY?JCJ': .~~j ~~~-(lf~
rtowever what followed after th1S dec1s10n 1S what 1S 1mpo~ant~

to this discussion. After the decision, there was an amendment to the
constitution empowering the President to extend his clemency to election
offenders23 who would otherwise be barred from contesting electionso
This amendment showed that the executive and the Legislature interfered
with the independence of-~he Judiciary since the judge~ are influenced
by the rules which are aaid down in determining caseso By this
amendment, it meant that even if the judges followed the rules laid
down in the Election Offences Act and the other Acts to come to the
conclusion that a person is guilty of an election offence the decision
would still be subject to whether or not the President exercised his
clemency. Although the proper means were followed to amend the
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Constitution, this amendment, coming after the decision of the
court aimed at rescuing a favourite of the executive, shows the
infmuence which the Judiciary may experience, hence it may not be
independent in executing its role.

However this does not mean that the Judiciary ceases to be
important. The role of the Judiciary in the elections remains
important since it is the ultimate supervisor. What is essential
is that the Judiciary should be saiegu~rd;d-from the influence of the
other organs of the state so that it executes its role independentlyo
It has been observed that:

UIn a democratic set u~ the judiciary
holds a position of em1nence as the
protectCHOO of the rights and liberties
of the citizen against encroachment by
the state. It is therefore essential
that the judiciary should be independent
of both the executive and the Legislature
so that it may n9t be exposed to influences
and pressures."24

The judiciary performs its role with alot of impartiality in trying
to balance the individuals rights without looking at ~he Eolitical .
status of the parties concerned. *' ~cAl- ~C;l~~ ~ ~. ~~6L'V:~~S I~JI~J)o-~l'f

In another petition, ~ Kitili Mbathi v-Joseph Thungu a~~~-:~
Daniel Musyoka Mutinda25 the election of a Cabinet Minister was being
challenged. The petitioner alleged that there was connivance between
the second respondent and the administration through the active inter-
mtdiation of the respondent's brother who was a senior civil servant.
The petitioner further alleged that there were acts of bribery in that
the second respondent had during the campaign period given or caused
to be given money and material to induce voters to vote for him. By
doing this the second respondent exceeded the statutory maximum of
expenditure in the campaign. It was also alleged that the second
respondent had deliberately delayed a cheque issued by the government
for KShs. 15,000.00 in aid of a school which he produced during the
campaign period to influence the voters. Further the petitioner
alleged that his agents were not allowed to witness the marking of the
ballott papers for illiterate voters on the polling day. The second
respondent had also allegedly caused the polling to halt when he handed
a note to the presiding officer at one polling station. The petitioner
had scored 9,365 and the second resp~ndent had scored 9,759~

I'
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In allowing the petition the court held that the second
respondent was guilty of an election offence of bribery~6 He was
also found guilty of using undue influence in the elections in that
he delayed the government cheque. The court found that it was proved
beyond reasonable doubt that there were acts of irresularity in the
polls. The election of the respondent was nullified and a by-election
was held. Thus the court stripped the respondent his port/folio. The
second respond end could only participate in the by-election if the
President pardoned him. However the President did not pardon him soon
enough to enable him to contest in the by-elec~ion but the President
pardoned all the elections offenders of the 1979 elections when he
announced early election in 1983~7 The respondent fell under this
group but he did not contest in the general election.

Another case is Archbishop Stephen Oluoch v Stanley Thud and
Mathew Ogutu~8 Here the petitioner alle~ed that Ogutu, the second
respondent had committed either by himself or through his agents the
offence of bribery by providing food to voters in the queues on the
polling day and during the campaign when he gave cash to"influence vote
L

at night meetingso It was also alleged there was active collusion
between the second respondent and the administration with the chiefs
acting on his behalf to harass the petitioners' supporters. The
petitioner further alleged that his agents were refused consent to
witness the marking of ballot papers of illiterate and aged voters.

Irregularities were further alleged to have occured when voters
were turned away from Sigalame (one of the polling stations) and
through the returning officer refusing a recount of the votes for all
the candidates and proceeding to declare the second respondent the
winner. Also it was alleged that the agents of the petitioner were not
allowed to escort the ballot boxes to the counting halls. The second
respondent polled 12,452 votes against the petitioner 12,4290

The court found in favour of the petitioner observing that at
Sigalame:

"The Presiding officer prevented
people from voting when they were
entitled to vote. At least 500
people who attended the station to
vote did not do so."

The election was nullified but the petition took a dramatic turn when
the court found the petitioner was guilty of an election offence
observing that:



- 27 -

"It is in line that he (the
petitioner) has succeded on
the two grounds each of which
is fatal to the election. And
by presenting the petition he
has brought to light what was
clearly a wrong procedure in
the recount of votes and also
of grave irregularities at
Sigalame polling station ••••
••.•••••••• but we find that
by taking into his possession
the ballot papers, he was himself
committing an offence".

The offence committed by the petitioner is specified in the election
offences Act thus; Any person,

II ho being a person not entitled
to be in possession of any ballot
paper which has been marked with
any official perforation, stamp
or mark, has any suchf ba Tl.c t paper
in his possession,"29

shall be guilty of an election~ffen~

The petitioner could not therefore contest the by-election. The
second respondent was not found guilty of any election offence and so
he could contest the by-election. Consequently the second respondent
contested the by-election but he lost. This case illustrates that the
court executes its functions impartially and in this particular case thE
court observed the maxim of equity which says,

"who ever comes to equity must come
with clean hands."

In another petition case, there was an allegation of oathing
during the campaign. This was the case of Francis Phillip Jambua v
Luka Daudi Galgalo and Simon Kitheka Kiilu~Owhere the petitioner
alleged that the tlKithitu" oath was administered in a public market in
Yatta ~6nstitue~cy. The ritual was alleged to have been performed
with the concurrence and connivance of the second respondent and in
his presence. The oath required voters to vote for the second

or
respondent on the pain of temporal of spiritual injuryo In
consequence the voters voted for the second redpondent or did not vote
at all.

r In allowing the petition the judges observed about this oathing
in elections thus:-
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"That ••.••••..• in any case, whatever
the use and utility of oaths in the past
they are out of place in the political

vcircumstances of the Kenya todayo The
constitution allows citizens free votes.
an oath would be by putting shackles on
that freedom, subvert the constitution.1I

Oathing was held to be an offence under Sec. 9 of the Election Offences
Act. The decision in this case was followed in yet another petition of
Simeon Masau Kioko v Luka Galgalo and Fredrick Mulinge Kalulu~1 Here
oathing WaS alleged to have taken place at a public rally. The other
ground ~f petition was that the respondent used a fraudulent trick,
de.v.ic"e,or deception to influence voters to vote for him, by allowing
a plane (his election symbol was a plane) to fly low over several
polling stations dropping leaflets and defamatory handbills which
seemed to potray the petitioner as a corrupt person who was not
interested in the welfare of the constituency. The court held that
there was oathing, though the respondent was not proved guilty in
respect of the oathingo In holding for the petitioner the court said
that it was immaterial that distribution was from an aeroplane. Of
essence to the commission of the offence is that such bill is printed,
published, or posted. The court nullified the election.

t
It is important to ndte that after the general elections, very

many petitions are filed.' This is because people trust the court and
want it to be the last supervisoro Again, this attitude is seen because
the court is considered to be an impartial arbiter. At the time the
author is writing this dissertation, the High Court is in the process
of hearing cases arising from the general election held in September
1983. The government devised rules32 before these election petitions
started to be heard to ensure that they do not take too long. Rule
18 A(6) requires that the affidavit recorded in a language other than
English, should be accompanied by an English translation, with copies
for judges and other parties. One petition has failed on the technical
ground of failure to comply with this rule. This was in the case of
Njoroge Karanja y. Francis Mwangi Thuo~3 The petitioner was seeking
the nullification of the election in Kigumo Constituency in Murang'a
District. When the petition came up for hearing the petitioner could noi
produce original Kikuyu affidavit. The judges held:
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"Since there is no evidence
to support any of the grounds
of the petition, we dismiss
the petition."

Thus we can see that the judiciary remains the final supervisor
of elections.

In Burudi Nabwera V. Silvester Kimaru Tororey & Joshua
Mulanda Angatia~4 The petitioner was seeking to unseat the second
respondent as the Member of Parliament for Lurambi North. The
petitioner had scored 11,062 votes against the second respondent
11,583 votes. One of the major grounds was that a ballot box had
its contents counted with votes for Lurambi North while it was
not one of the boxes used on the polling day. The court observed
with respect to this ground that:

"It .wou19 be well nigh imposGible
for a snrange box to pass the
scrutiny of the receiving officers
or the agents watching the arrival
of the boxes at t he counting hall
or wherr all boxes are ctecked before
counting or when_their contents
are poured out in the. presence of
numerous people watching hawk-eyed'
as graphically described by one of
the witnesses".

In ftismissing the petition the judges said that they were satisfied
that the election in the area had been properly conducted and that
its outcome had been just.

h.Looking at these petitions one trend becomes 0,tVl,OUS:that
the judges are particularly concerned with the freedom of choice.
This is because in most petitions where there are allegations of acts
of inducing voters, where there are allcga.tiGIlS ef act6 ef indttei.-ng
~ter6, where these allegations are proved the court readily
nullifies the election. This is in line with a view expressed
earlier that freedom of choice is the conerstone of the democratic
elections. On the whole it can be said that the judiciary acts
independently following the rules laid down in the Acts, But some
decisions tend to reflect some degree of influence on the judiciary~~-particularly by the executive~Thls should be discouraged to ensure
that the judiciary performs its role independentlyo Being an impartial
organ of the state the judicial role cannot be played by any other

organ of the state whatsoever.
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CHAPTER 4

SUGGESTED REFORMS AND CONCLUSION

In the previous three chapters I have looked at General Elections
from the point of view of representation theory electoral system, the
party and the role of the judiciary. This was done to show that the
government has tried to have an effective electoral system. Wel~this
may appear to be the case, but then on close scrutiny, it is evident
that our electoral system as a whole needs some reforms which would go
along way in making the electoral system more effective. So in this
chapter a number of reforms are suggested which are hoped would improve
the standard of our elections.

The most recent general elections in Kenya were held on 26th
September, 19830 This elections were held earlier than they were
scheduled. Whereas the term of elected members in Parliament is five
y'ears, the members term was reduced to three and a half ye~rs instead.
In announcing the early elections on 17th May, 1983 the President said:

"I have decided that all elected leaders
including myself will seek fresh mandate
from the electorate."1

He gave the reasons for this as: that this was meant to rectify the
weaknesses in -the government caused by evil people who had been working
against him and the government. That he had been disappointed with the
performance of some people who he~had appointed to senior positions
as Minist~rs and Civil Servants~ The factor of calling early elections
is an indication that there are some reforms which are needed in the
electoral system. This is because elected members get their way into
Parliament easily. I say this because we have seen people going to
Parliament not because they have been voted in by the majority of the
electorate but because they won !famajority" against their fellow
opponents. Also on~ce the members are elected there is no check as to
whether they are representing the people who elected them so that they
will remain in Parliament for the stipulated term.

One area of reform is with regard to the party. We have seen
that Kenya is a de-jure one party state. There is the requirement for
nomination of each candidate by the political party~ Before one can
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be nominated one has to be cleared at the branch level of the party~
The clearance is done by the Chairman of the branch. In most cases the
branch Chairman is usually the sitting M.P. There have been cases
where such Chairmen refuse to clear their opponents, or unnecessarily
delay the clearance, thus occassioning such opponents much cost and anxiE
This practice is unfair to hopeful candidates and I would suggest that
any clearance should be done by the Party Governing Council since it
would be impartial and fair to all hopeful candidates.

The other area which needs a change though the government has
tended to ignore it, is the area of returning officers. The District
Commissioners are the returning officers. Such D.Cs might have stayed

~oV'in the DistrictAmore than five years. This means that, as administratore
they must have worked together with all the former members of
Parliament. So when it. comes to elections, all those former M.Ps will
be his friends such that it will be hard for the D.C. to be impartialo

Thu~ one finds that in most election petition cases, the D.C.s are
joined as co-respondents. For example in Samson Mbondo V. Luka Galgalo
and Paul Ngei5 where th~ petitioner alleged that he was prevented
from presenting his nomination pa~ers by administration policemen who
were acting on the orders of the D.C. himself named as first
respondent. The candidate could not leave his home and so the second
respondent was nominated as the sole candidate •. Thus, the D.C.s instead

'M~IUP~~,. ~~ ;ye....ft!

of being "referees" in the elections, become "fans". When it comes to
counting of votes, the D.C.s are known to refuse to exercise their dis-
cretion to order a recount. For example in Otieno Aggrey Ambala V.
Horace Meshak Ongili Owiti6 where among other grounds of petition it
was alleged, that the D.C. when requested to order a recount, he
refused to do so. During the hearing of the petition~ the votes were
recounted and it was found that the petitioner had a majority of votes.
The court nullified the election of the respondent. In view of all
these shortcomings on the part of the returning officers, it is only
desirable that the D.Cs should not be the returning officers in their
respective districts but should be posted to other areas on the eve of
the election day. Or even some other responsible government officials
like Permanent Secretaries should act as returning officers ~o ensure
that there is no partiality and hence, all candidates will be
treated fairly.
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Another area where reform is called for is expenses by the
candidates. There is a provision in the National Assembly and the
Presidential Elections Act? to the effect that no candidate for
the election should spend more than KShs. 40,000.00 during his
campaign. Such provision should not be in our statutes. This is
because, it seems to suggest that only rich people should be candidates.
Furthermore in most cases this provision is only observed in breach.
This is because, it is the candidate who is supposed to show, after the
elections, that he has not exceeded the limit. The government has no
other means or source to establish ~ther or not a candidate has
exceeded this KShs. 40,000000 limit. Even if it means asking the
candidates to declare all their wealth, I do not see how the government
can ensure that this limit is not exceeded. So I recomend that this
limit should be scrapped from the statute.

Formerly, the election petitions used to take too long before
they were heard. The court did not hesitate to nullify such an election
So the question was how were the electorate, if at all, represented?
However, this has now been rectified by the introduction of nineteen-
rules which are meant to hasten the proceedings of the petitions~ The
rules provide inter-alia that a petitioner should deliver to the
registrar of the High Court an affidavit sworn by every witness the
petitioner intends to call at the trial not less than 48 hours before
the petition starts. These rules have helped to save time and infact tr.
proceedings are taking a very short timeo

In the area of Presidentail pardon,9 I am of the opinion that
it should not be exercised in relation to electionso The section
to cover the elections was enacted so that the then President could
pardon one of his Cabinet Ministers. This was in the case of
Mbondo V. Galgaloand Ngei~O In this case, the High Court nullified
the election of a Cabinet Minister and also found him guilty of an
election offence, thus barring him from contesting an election for
five years. A. bill to amend the constitution to enable the President
to pardon election offenders was introduced in Parliament soon after
this decision. However, it was opposed by some of the members. One
of the members objected to it in these words:

"Anyone who breaks the law while
being elected and is later found
to have committed an offence ••••••••••
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in the High Court before a European
Judge and not African Judges should
not only be thrown out of Parliament
but should be jailed •••••••••••••••
If leaders are going to be chosen in
ways which are illegal, and are pardoned
for the illegality then you will find
some people locking up their opponents
in houses to prevent them from presenting
their papers."11

The member was of the opinion that the amendment would interfere with
the independence of the judiciary. It is not fair for a person who has
committed an election offence to be pardoned and then go to the
electorate to ask for votes. Since the electorate would be al. eady
aware that the candidate had committed an election offence, they will
have lost their tr~st in himo Also it would seem that the particular
candidate who is pardoned, is being imposed on the people. This is
because one would conclude that the fact that the President has
forgiven him suggests that the candidate should win the by-election
which will follow. To remove this element of mistrust therefore the
constitution should be amended to de~ provision of Presidential
clemency in the area of election of~nces. The other area of reform
with respect to the judiciary is the outcome of election petitionso The
constitution provides that the decision of the High Court as to whether
a~y person has been validly elected as a member of the National Assembly
is final and thus not subject to appeal. I do not see why a party who
is not satisfied by the judgement of the High Court should not be
allowed to appeal, since the Court of Appeal is there within their
reach and, furthermore, it is up to the party who wants to appeal to
meet the expenses. So I would recommend that the right to appeal
be provided for in election caseso

The other area which calls for reform is that of representation.
Our elections do not achieve anything that can be called true
representation. This is because attention is only paid to the
winning candidate who is the person who scores'a majority' of votes
as against his opponentso This is the system of first-past-the-post,
and it is inefficient. To make my points clear, I will use four
tables which I will refer to.

There are four tables attached at the end of the chapter which
I will be referring to. Table A shows the result of the elections of
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26th September, 1983. The table is drawn from results of three
constituencies in the Nairobi Province. These results show that
the turn out was very poor. No constituency had a turn out of
fifty per cent. This means that the elected representative
represents something less than twenty per cent due to the fact that
there were many contestants. For example in the Parklands Constituency
in the same table, there were 49,616 registered voters. The winner
was elected by 2,509 votes. The second in line scored 2,459, that is,

Jtrl/J!'''Ia difference of only fifty votes. This then means that ~~-voters
are not represented by the K.P. In the Bahati Constituency in the
same table, it is the same case. The Dagoretti Constituency is no
bettero I am not saying that the candidate should be elected by all
the voters as such. However, in such situations I am of the opinion
th~t the election here should be repeated m~y be between the two
candidates with the "highest number of votes. Also in this regard
I am recommending that a provision should be made to the effect that
for a person ~o be said to be validly elected he must attain atleast
fifty per cent of the votes ~f the registered voters in the constituenc;
In this way, a person going to Parliament will be seen as representing
the majority. The other aspect is in relation to the opportunity to
vote. I am suggesting that I=t~~g.jday should be made a holiday so
that every person has an opportunity to vote without having to ask
permission from his employer.

Table B shows the results of three constituencies of Kiambu
District in Central Province. From this table, it is clear that there
is need to review and devide some of the constituenceso In one
constituency there are 97,143 voters whereas another constituency in
the same district has 52,575. This indicates that the former
constituency must be too large compared to the others. Also this
number of voters is too large to be represented by one person. The
constitution provides that the maximum number of constituencies that
Kenya should have is 1~ and the minimum number is 15812 So there ~
is still room for more constituencies. Furthermore the constitution
provides that:

"All constituencies shall contain
as nearly as equal numbers of inhabitants
as appears to the Commission14 to be
reasonably practicable but the commission
may depart from this principle to such
extent as it considers expedient in order
to take account of - inter alia, the
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density of population and in particular
the need to ensure adequate representation
of urban and sparcely populated rural areas".13
(emphasis mine)

So if we rely on this particular section, we can see that the
Commission has not ensured adequate representation and it is high
time it introduced these reforms.

,hen compared, Table A and B show a very undesirable pattern
of representation. In Table A, the M.P. of Parklands goes to Parliament
with a total of 2,509 votes out of 49,616 registered voters. hereas in
the Gatundu Constituency of Table B, a person elected by 16,314 is loser
in the election. Also the M.P. for Bahati in Table A goes to Parliament
after scoring 4,390 votes. hereas, a person elected by 14,378 voters
is a loser in the Githunguri Constituency of Table B. This pattern
is experienced in other areas. It is clear that many people are left
dissatisfied after the election. So this calls for a review of the
electoral process. This pattern also emphasizes the need to have a
certain limit of votes to be scored by a candidate. This would ensure
that the M.P. will represent a majority of the electorate in his
constituency. Furthermore, this would go a long way to make the
elections fair for both the electorate and the candidates.

Table C represents the results of the election in two
constituencies in Mombasa District in the Coast Province. This table
illustrates the slight difference of votes between the winning
candidate and the second in line. In Mombasa North Constituency, the
winner goes to Parliament after scoring 10,490, the second in line was
voted for by 10,427 voters. In such a situation the difference is only
63 votes, are the voters who elected the loser going to be represented?
The politicians will calIon people to forget the politics of election
and join hands with the elected members in National Development, but
this is not giving them satisfaction which they wanted in the elections.
What is urgently needed is reform in this particular area of representat

Table D shows the results of elections in three constituencies
of Bungoma District in estern Province. The table illustrates that
the winners, compared to the losing candidates, have scored a majority
of votes. But still these majority represent ~ (one third), or even
less, of the total number of registered voters. So this may not
represent the popular will of the electorate. The table also indicates
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that the number of votes cast in each constituency is less than
fifty per cent. Looking at the number of registered voters in
this Table, it is suggestive that the constituencies are either
too large or densely populated and such are the areas where there
is need to ensure adequate representation. The constituency boundaries
need to be reviewed before the next General Election.

On looking at the four tables they show that the turn-out in
the election of September 1983 was so poor. In most areas in the
Republic the turn-out was below fifty per cent. There were many areas
in which candidates turned out effectively and the election had an
air of freedom and fairness about it; which augurs well for the future
of democracy in Kenya. But many M.Ps were elected with a small
percentage of votes. One thing might have contributed to this state
of affairs. There is a general trend in Kenya that once a person
is elected in a particular constituency, he holds the seat almost
in perpetuity, so that when elections comes, he is seen as the one
who should go back to Parliament;5 This has made the elections lose
taste and it is as if those who do not support such candidate sit back
and refuse to vote. To rectify this situation and to encourage voters
to participate in elections, I am of the opinion that no candidate
should hold a Parliamentary seat for more than two consecutive terms.
That is to say, if a candidate contested the first time and was
elected, and after that term he is again re-elected for the same
seat, when the next election comes, he should not contest. This I~~

f"'Ql..~~
should apply to all M.Ps, apart from the President and the Vice- ~~~~

16 ~~":"1 ~L
President who were not opposed in the last elections. This woulda~~
attract more candidates and hence more voters. ~~

There is also the question as to whether some M.Ps represent
the interests of the people who elected them. This is because,
from among the elected members, the President chooses his C~bineto

-It becomes apparent that when an M.P is given a p~rtifolioi he is
mostly involved in the affairs of the whole nation rather than just
in the interests of those who elected him to Parliament. I am of
the opinion that the President should appoint Ministers from non-
M.Ps and only give the M.Ps the posts of assistant Ministers. This
would ensure that the M.Ps are involved in the affairs of their
respective constituencies instead of the whole Nation. Afterall,
that is why the electorate sent them to Parliamento Or the President
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can, as he hds already done;? appoint his ministers from among
nominated members. Here I would also like to suggest that there
should be a check on the M.Ps to see what they do in their
constituencies. For example every M.P. should present to Parliament
a report of what he has done in his constituency after everyone year
during his term as member. This would ensure that the elected
members should not only have an easy time in Parliament, but should
represent well the interests of the people who voted them in.

Thus our electoral system would achieve good results if these
reforms are considered and given effect. Since the poor turn-out in
the September 1983 elections raised a national outcry by the leaders
for something to be done to ensure a large turn-out, the reforms
suggested here, particularly those in the area of representation,
should be considered for implementation. There was a suggestion that
voting should be made compulsory. A motion was moved in Parliament,
to the effect that a provision for neutral voting for those who did
not like any of the candidates be made. And that any person who does
not vote should be punished.18 However, I still contend that what is
needed is reform in the electoral system, rather than compelling
people to vote. The present system leaves many people dissatisfied
after the elections. Hopefully, by the time the next general elections
come, a system will have been evolved which will ensure that e.loe~~
M.Ps do infact represent the majority of the electorate. 'tJ'.~ i-: ~It>:,

, lJ( ~'" y..."V"
t ~<~ LP' vJ cts'

lr" .~J.,.r" .•..lr\ ~

lo/~~~

It can be said that the government has attempted to formulate

CONCLUSION

electroral rules in such a manner as to suit the local conditions.
Of importance is the fact that freedom of choice is made available
to all, by and large. In General Elections, people express their own
wish as to who should govern them, and they thus participate in the
making of the government. General elections enhauce the reality of
representation and so, the representatives should represent the majorit;
of the electorate. Elected Me~bers in.Kenya are on the whole not voted
in by an absolute majority, and this calls for reforms in the electoral
system. It is hoped that, be~ore the next general election~ ~e
reforms suggested here will have been introduced. In this way the
elections are likely to be fair to both the voters and the candidates.

The role of the judiciary with respect to the elections, is well
defined and the judicial officers have readily executed this role.
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This role should be effectively discharged and all measures possible
must be taken to maintain the Judiciary as an impartial organ, free
from interference from the other constitutional organs.

Kenya being a de jure one party state, there is need to ensure
fairness to all the candidates. Thus some of the rules emanating
from the party executive should be relaxed19 The party governing

\

council does the final clearance; nomination for elections is done
by the party.
shows that the
who want to be

The C~uncil compris~s the President among others •. This
party ex~cutive takes an interest in ensuring that those
candidates are cleared well in time, for nomination

in elections. In this way the party is seen as serving well the
interests of all. Thus we can say, elections in Kenya are one of
the most important areas where the citizens exercise their democratic
rights freely ••~~~
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KEY TO THE TABLES

There are four tables, viz A, B, C, D which show the election
results of three constituencies of one district, respectively, in
four different provinces of Kenya. These results are those of the
General Election held on 26th September, 1983. There is no
particular criteria used in picking the four provinces or the
districts but it is hoped that the way they are presented will
illustrate the points we aim at bringing out. The tables are
divided into seven columns, named a, b, c, d, e, f, g which represent:

(a)

(b)

(c)

(d)

Name of the Province

Name of the District

Name of the Constituency

Name of Candidates

(e)

(f)

Votes Scored

Number of Registered votes in the particular
Constituency.

(g) Overall percentage of the votes cast in the
particular constituency.

N.~. The candidates names are not arranged in the order of merit.

• Indicates the winning candidate.



TABLE A.
(a) (b) (c) (d) (e) (~ (g)

% OF VOTES
PROVINCE DISTRICT CONSTITUENCY CANDIDATES SCORES NO. OF REG. VOT~RS CA.ST

NAIROBI NAIROBI BAHATI 19 GEORGE r1UCHAI 1,098 48,768 32%
2. Dr. JAHES MURIUKI 3,235
3. DANIEL A.RAP TANUI 1,668
4. RADING OHOLO 4,110
5. VICKY \':ACHIRA 50
6. FREDRICK OMI~DO· 4,390
7. FRANCIS HUTURA 923
8. JOel A KIHEREKO 49
9. HWANIKI KARUNGU 28

NAIROBI NAIROBI PARKLANDS 49,616 27.5.
1• SIMON '.'JAHBAA 1,071,
2. SIMON KIVUITU· 2,509 .
3. KARANI GITAU 1,981
4. HRS BATROBA KBl'40LI 856
5. AHINI WALJI 2,218
6. KILLIAN lvlWANGANGI 64
7. CHARL'SS V1ACHIRA 67
8. BERNARD ODEPO 853
9. WACHIRA WAWERU 2,459 -
10. HARRON AHi'lED 486
11. MAIN A.r:Al-IANDA 915
12. JESS E KHIANI 114
13. NGANGA NJonOGE 20

- c

DAGORETTI 55,328 38.58
- -



( a) (b) (c) ( d) (e)

-~Z,"'{
a::

0[£
- ~.

;', ~;-]T.!.
L;:~ (g)

o

- 43 -

TABLE B.

(f)
I

':;.. \.I) ,

I'.» .., % OF 1JOTF.:S
I

PROVINCE DI8TRICT CONSTITUBNCY CANDIDATES SCORES NO. OF REG. VOrERS CAST

CENTRAL KIAHBU GITHUNGURI 1. DAHIfl..NKUNG IU 534 53,104 67,,35.
2. ARTHUR NAGUGU* 20,534
3. DR. JOSPHAT KARANJA 14,378 •

KIAMBA.A 52,575 57.97
.

1. NJENGA KARll-IE* 23,642
2. PETER NJOROGE 166

I

4,458 - -30 LA\'JRENCEI-::ARIUKI
4. HUNYUI KAHUHA 271

GATUNDU 97,143 54.9

1. NGENGI r.mIGAI* 35,860
2. KIHEMIA GAKUNJU ) 16,314

• 3. \VANGUHU NG I /\.NGIA .333
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TABLE C.

(a) (b) (e) (f) ( f;). . '" -- , ,~, ,-, .. . . . .

PROVINCE DISTRICT CONSTITUENCY CANDID!\TES SCORES NO. OF REG. VOTE.S % OF V9T"sSCA.ST .>
I

"" ..
COAST MOI1BASA HOl'{BASA'N"SST 1 • HWAI KARANI 2,732 65,997 33.1%

2. MAURICE; rlDOO 289 ,
\3. CYRIL ONDATTO 4,149

4. 110RAHED ALl 232
5. tJIORRISHWENDAR 333
6. HARK OFWON A 350
7. ALl SOOD 505
8. DR. PIUS ONYACTII 907
9. srno» ~1SECHU 1,452 ~~ -. ;:..-

10. FERDINARD HWARO 4,175
11. JOSEPH KILIKU· 4,493 ,

12. JAMSS ~ANYOIKE 753 ~
13. MUIGAI CHOKWE 139
14. GEORGE OPOTO , 1,070

, .

NOMBASA NORTH 61,688 36.49%
---- - - -

,

299 •1. JOSEPH MUTUNGA I

. . I
~

2. CROWTHER FA'RT~AR • 288
3. MOHAMED HACHELE 786
4. ABDALLA1\'lII!WARUAA* 10,490 ,
5. SAIDI HEH'SD - 10,427
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TABLE D

(a) (b) (c) ( d) (e) (f) ( g)

% OF VOTES
I

PROVINCE DISTRICT CONSTrrfUENCY CI\NDIDATES SCORES NO. REG. VOTERS
CAST

'"

lEST~RN BUNGOMA BUNGOHA 1. MA.SSHBE SIMIYU 286 58,266 48.18
CENTRAL 2. GEORGE KAPTEN 9,097

3. NATHAN t-1UNOKO 5,416
4. PETER KISUYA'" 13,104

'-

BUNGOMA 64,090 49.33- SOUTH

1. HARK lANALWA 731
2. JOSEPH KHAOYA 8,824
3. LA1:mSNCE SH'UNA '" 20,572
4. FRANCIS WA,sWA 963

,

BUNGOMA 77.963 47.79EAST

1. REYMOND WASIKE 719 r

2. t1BITA WANYONYI 1,643
3. (YRISTOPHER KISAKA 2,077
4. PETER SIFU1V\, 5,728
.5. ELIJ A.H l'l';;Ai'JGALE* 25,606-- -



,
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FOOT 'WTES TO CHAPTER 4

1. Kenya Times Wednesday May 18 1983

2. Ibid.

3. Kenya Constitution Sec. 34(d)

4. This is a procedural requirement which is announced by the
Secretary General of the party once the elections are called.
However there is no provision in the Kenya Constitution or the

ANU Constitution or any rule whatsoever expressly providing
for this.

5. Election Petition No. 16 of 1974

6. Election Petition No. 2 of 1983

7. Cap 7 Sec 18 (B) (1)

8. Tational Assembly Elections Petitions (Amendment) Rules of
1983 published in enya Gazette Friday Iovember 4, 1983

9~ Kenya Constitution Sec 27 ~

100 Supra Note 5 and Chapter 3
, -

11. \:'eeklyReview, December 22, 1975 Pg 6

12. Kenya Constitution Sec 42 (2)

13. Ibid Sec 42 (3) (a)

14. Refers to Electoral Commission, discussed in Chapter One.

15. There were some M.Ps who held their respective Parliamentary
seats in their respective constituencies since independence
until death did them part the seats in this decade.

16. There is popular acceptance that the President and the
Vice-President who are the highest political figures in the
Nation should not be opposed in their respective constituencies

l.IJ., ~ ~CZJV ~tt ~,-\6J ~Q.. ~ Q.d....:,~'"e ~~~
17. The current Minister of Finance is a nominated Member of

Parliament. (~"vJ UP')

18. Parliamentary Debates 29th November 1983

190 Supra Note 4


