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ONSTITUTIONAL PRACTICE [7 i SPECIAL REPFE™ "BCE
Y. ELECTION PRCCEDURE Anl G
/ '/ T T TN \1
/ TRODLJK; L .
/ o
On 8th November, 19//, {enya held her third national Assemtly

elections within the framework of a de facto one party state. One of

the principal tenets of constitutional practice is that elections should be
held a& frequent intervals so as to ensure the existence of a democratic
f‘prtﬁgnfa ive government. Generally. elections in developing countiies
are (m im W)rtant because they do not constitute any significance changeé
in'ei xJ ier the compocmun of the government or the ruling elite. FElections

are in‘.-,r;x::‘::\:t.\ in terms of legitimisation, evolution, and routinisation of
th"g ‘*dnwll and structural mechanisin of the Executive to maintain
| sz o = , s - 1
1ﬁsp1f in power. This study will, therefore. set out to examine how the
Lct\)ml system 1is constituiions! in as much as the provisions that relate
to| elections are or are not observed. The general theme is that elections
jn Kenya have neither been frce or fair dus 1o express or implied

circumstances in Kenya.

The first chaprer will examine the colonial background to elections
in Kenya with a view to analysing the development or otherwise of the
celectoral system. It wiil be argued that the system of election did not
develop during the colonial era because the colonial government was
never known or designed for scrupulcus respect for constitutional provisions
Secondly, elections dufing the colonial period had the perpetuation of the
colonial system with all its defects as its primary purpose. The election
system, it will be argued, was so structured as to ensure the attainment
of specific policy goals as seen by the colonial administration., The
analysis in this chapter is important in determining whether the weakinesses
inherent in the Kenya's electoral system teday are the result of historical
factors or results from an undertaking by the independent government

easure that elections served specific policy interests as viewed by the

S 52 . i S N o L - $3 N P
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of colonial heritage and the legacies jeft at independence.



"Chaptei Two will involve a descriptive analysis of election laws
as tﬁey are in Kenya. The analysis of the legal framework is aimed
to indicate the importance legal provisions attached to elections and the
attitude of the ruling elite towards such provisions for elections. The
central theme will be that election laws are not bad per se. They are
designed to ensure that elections are free and fair. The novelty of the
law is however eroded by the interraction of a multiplicity of factors.
These factors include social and political variables that may operate
as express or implied limitations on eiection laws. Such variables
include the nature of the class relations in Kenya, the position of the
ruling party vis a vis the government, the Executive elimination of the
oppo[lsition and its conduct of campaigns to mention but a few, R’c‘:gard
will %be hard to theelectorates' right to elect any didate freely and
fairl!y as provided by or under the law. The reletionship betwe
cand%_dates and those in power or some political coterie and how this
’ relat{{es to the principle of free and fair elections shall be examined.
Thus, the chapter will seek to determine whether due to pressure group
polyéics and the involvement of the Executive, election laws, like all laws,
are in content and practice an instrument oif class domination. This is
more so in constitutional terms where frc:dom and fairness in elections
are sought to be institutionalised through several safeguards for example

the electoral commission and voting by secret ballot. It is the aim to

1

see the operational effect of these safeguards in elections.

The third Chapter gives an analysis of elections petitions and the
‘Courts attitude towards them. The primary aim is to examine the
independence of the Judiciary from the other aims of the state in the
determination of petitions some of which are of interest to the ruling
elite, It is argued that though seemingly independent express .and implied
limitations attach. to this iﬁdependence. The theme is that the Judges’
independence is limited through legislation where the Executive finds
reason to intervene éoupied with the Judges class, educational and
relizious biases. It will be argued that the Judiciary is not fully free

from political influence and that on occasions their decisions are tailored

L,
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to those/ bolitical realities that are prevailing. The "insulation” of the
indigenoys Judges from hearing and determining eclections is presented

as an incidence of the limitation in the independence of the Judiciary.

It will further be argued that though expatriate Judges can, and do, arrive
at correct decisions on issues of local significance like oathing, the
indigenous judge may be held to be better cquipped to decide on such isswes

I

due to his background. It is suggested that "insulation" implies isolation

and that it is wrong because the Judiciary does not operate in a vacuum.
i Lastly, Chapter Four of this study is comprised of conclusions of
importance derived from the general body of the study. These conclusions
are accompanied by recommendations on how theclecioral system may te
considerably bettered. These conclusions are not in any way exhaustive.
On!yf!the most important are presented and, therefore. other conclusions
may be found in the general body. As indicated at the beginning, elections
in Kenya have limited significance and one hopes that through such a study,
the attitude towards elections will change to reflect truliy its importance in

an ordered society.



CHAPTER 1 = A HISTCORICAL Prx«PF’TIVh.
TNT?@DUCTION.

This chapter will trace the historical development
of the electoral proecess in Kenya from the first decade of
this century to indepemdence. A historical perspectiwe in a
study of this nature is important in two major respects;
firstly, it answers the guestion whether or not elections
were ever free of fair in the period under discussion and

secondly, whether the pre-a&ndependence system has any dir-
-ect bearing on the present-electoral system, The latter

seoks to determine whother the electoral process as ot stands
today is an anachronism 1nber1ted as part of the colon1a1
legacy or whether it is the creature of contradictions inhe-
-nt in the posteindependence society. The general hypothesgs
here is that élecfiongihad>nevér been free of fair in the
period prior to independence and that, as will be discussed
in more detail in chapter 1II; this may have contr%buted to

the state in which the present electoral system stands.,

TH E HISRORICAL FOUNDATION OF THiE ELECTORAL PROCESS,

The establicshment of the Lecislative council in 1805
heralded the start of political and institutional refresentation.
The history of politic$ in fenya occupies an interesting
poéitinn among all other dependencies due to the influence
exerted by imﬁiérant races on palitical development., The legal
forms employed and the instituti-ns and structures of government
angd &Bﬁiﬁistratian which were established in Kenva conformed
to the pattern in all dependenqies save as to the influence
of immigrant races. Southern Rhodesia(now Zimbabwe) and
South Africa were similar to Kenya in that there was impact
of settler econony in this contries. The pattern we have
allunded to was based on "two great principles viz (1)the
colonial government is subordinate {¢ the imperial gévernment
"1 From that premlse one may conclude that the institutione
elization and operation fQFd@BOCIatIC eoncepts in the thenm
dependent Henya were at the beést a myth. Constitutional de-
velopment in Kenya is reflected in the changing composition
and the Executive council up to independence.




Politieal consciousne$s and contitutional development

gwent side by side in Kenyaw A s*udy of the polltlcs o@ thevé

pte-independence per;od uade:covers the pr%om1nonce of 1mmqrant

E races in Kenya. 1t was throuqh settler anltatlon that in 1905

¥
v

ﬁOth the Legislative courcil and xcutlve council were eqtahllshed.
our interest here is more wlth the forﬂer than the latter of
the two bod:es.‘ The lenislative counc11 was empowered to

"enact for peace, order, ‘and nord oovernnent 2A The cnunc11 was

defined to near the "Governor and such other person not less
than two in number as may be awpointod by the Crown. Iheir
tenure was suhject tgaghe Crown's r}eaq"re" 2 The vannor and

Af!ﬁm of unoff1¢1117 representation did not even attom;t to be

democraflc. In 7906 thpro were six off1c1a1 and two Pon offlcanW
ﬁeﬂbers nom1nateﬁ hy the (@vernor.' ﬁf course these could not”

k‘have sut19f1ed the sett}mrs, bv‘t’cn A 5na11 but 1nf1vential

qr(u;, :ho Lontlnzed to ela -(ur for fLIthPI concpssiOns for'

e;octlve r@"resrﬂtﬁtlon.

The next stage in constituticnal development was the

et 3t T

concessions agranted for clective representation in 1916 by the

-legislative Cancil Brchiavco It must be hcrne in hlﬂd that the
1ma1n yIOt&ﬂOHIStS for const;tutiunul bhanqv 1n t“;s per;od

_;wvre the settlers.' T%etr irtpreqts were 1n Ccnfllt v1th those
;of the A51ans who had by thén star»ed fi”htnnq for erual rlnhtd
vw:th the sptt]er, indeed, the flI t Indian rehresentatlve to

the Leglslatlve counc11 was app ointed in 1909 to serve for

two y&ars.' He qcuqht pressure to bear on th@ colonlal aovernwent
on %atters touLhing 0n GFUu}lty cf the two races and

conseaaently, due to settler 1nf]ue 1ce he was not re-olected. The
corrittee éet ur in 1‘16 to study the de a1ls of electlve

_reprgsentatJOﬁ reCOﬁmended aqalnst pronerty quallflcatlcn and
_fcr female sufirﬂae of tsc retecfmrate and waP "of the owinion

that at thls stage of the *retector\te mecelcnment when the
coloured races outrurbered the \hlteg it 1s not des1rablp that

the franchise shou]d be c»terdvu tr \51at1c or natxvesrﬂ > “ut

'inqtead racommed a wnall ro“rewpntatlon for thpn thr.vah

nomlnatlons. The “ett}or aglt tl”n was quccu"bed to thrﬂvuﬁ the

. .‘ o Wl 4_

provisions of Lefvlslatlue CC‘-uanl-‘Ordlnance, 1919€ which was
sanct1cned by an corder in council-the Last Afrlgan order in

counc11 1919. ‘The act‘prov1ded for full ac ult whlte suffrxg to
1ﬁcrea e the *hite ‘vote in clear akwrehewalan that they may be
'.»'amped' by the 'sTaE\,JOIit )'GS{? a b)ua-‘-ificatlons for s

o A i ' -



%'ters was in all prtical ségeq linient. To gualify as a voter,
one had to be an adult and a British subject of European deseent
for origin, ordinarily resident in Kenya for at least agper;odiof
;twelve consecutive months prior to the date of applicétion, and
.1resident-in the electoral area din which application is made for.
| at least three months., A significant omission was the literacy

'{xequirements which was later advantageously used against ogher

. races,

A candindate under the Ordinance of 1919 had to safisfy
. more strigent requirements., They had to satisfy the requirement

. as to naitonality and age and have two years ordinary residence
f'in the protectorate, be able to-ﬁfad and write and speak English,
. The elections were by secretﬂbalyt, a system popularized in so
called demorratie states to mystify political realities, and. the
tenure was three years, The Ordinance further made provisions for
normination of two Indian representativesy At this juncture one
can clearly determine in whose interests the Legislative Couneil

so constituted would serve.

The establishment of a legislative council with an
official majority served to pacify the settlers. They were at ...

this time determined to secure their interests against encroachment

by other majority races. Thus in 1922 when the Wood-Winterton
Committee recommended that the elective representation should be
seven for whited and four for Indians, the settlers veheméntly.
rejected it".....mainly on the ground that it gave no sufficient
safeguars to the European community against Indian predominance
in the future."® The commission's recommendations seem to have
found expression the following year in what was regarded as a

betrayak by the settlers, This was the famous Devonshire white

paper of 1928 | The paper "rediscovered" the vast majority iiving ir

Kenya ,#namely the African and recommended that in whatever the
case, African interests were paramount. Though the paperrwas an
important progress in the interests of thelma;ority, it failed inm
as much as it was merely declaratory and gave no provision for

implementation of its policies,

Upto and until 1923, the African voice was ignored,;&

The 1919 Legislative council Committee had recommended that the

C——
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Native Commissiconer being the crown officer closest to the African
should represent their interests. This was not a novel ﬁaicy
statement since he was ostensibly already,represeneiggkzg ir Fot
interests., Representation by an officer of the crowq/could

never be called upon to compromise his position. Thus the

1923 paper deemed it necessary to chage this mucky state

of affairs, Its efforts were at the best naive, It proposed

the nomination of a missionary to advice on African affairs
"untill the time comes when the natives are fitted for dérect
representation." 7The policy was naive}becauﬁeuit presumed

the missionary's acquitance with African needs,

African political consciolisness can be tfaced to
the 1920's. In the early 1920's, there was a proliferation
of polical parties based on regional, but rarelyynational,
phenomenon, The most important political organization that
gave expression to African needs and aspirations was the
East African Association. The association called for a preﬁgt
against the detested "Kipande' (Pass), forced labour and hut
tax system in 1922 as a result of which didsturbances ensured
in Nairobi culminating in thes shooting of twenty-fiyve dead
and the arrest and subsequent deportatlon of its leader, Harry
Thuku, to Kismayu.

African political demands led the colonial aut-
horities to reformulate their approach. Native Trubunai were
formed in the 1930's. The Tribunals were never intended to 7
act as pdlitical forums in any independent sense given the
fact that they were controlled and mamipulated by the colonial
administration, for example, the D.C. who was a white was an
ex~0fficial chairman of the Tribunals, The Tribunals"Were an
attempt at representational administ;ation"8 Thiis one 2;;—3
observe that the period up to 1923 was an epitome of settler
attempts to gain supremacy in the pretectorate, Their zeal
may be said to be important in one respect, namely that it

helped K enya along the path of constitutional progress faster
than in other African dependencies. For instances 1n Ugan

s ¥ okﬂw:nuxfgm¢ T gands
where British presence was felt esxrlierxr, the chlslatlve Counci®

was not formed untilla 1920, he period is also marked by African

obsequgousness in the face of cenormous muiti-dirensional
frustrations from the settlers, and the Administration. The o

major constitutional change in this period was the prodrees

stotion in the Legislature based on a communalroli-

- e e e



The first attempt at effective African representation
in the Legislature thpough adv0catod as _early as 1923 was not
realised until one African was nominated to the Legislative
@ouncil in 19441Q; Up_to that time missionaries acted as African
representatives,.4s such they were nominated unofficial members
of the Legislature? The 1929 Hilton Young Commission had o .
reconnended retired civil servants in place of the missiocnaxies.
to repreéent Africans, The Xikuyu Central Association was at
" the time demanding nothing less of repreqe ation by Africans,

African_ reyresentatien was confirned to %/missionary‘until

. 1934 when nominees of African interests were incr@ased to two.lz

" The two had to be nominated without restriction of age of p

.~ ptoffessione= this it was contended, was an administative
discretion therefore not a constitutional safeguard, African
representation had inreased to representation by six Af%iﬁgﬁ :

by 1952,

At around that time, Kenya African Union was formed.:? 
The union, (herelnafter K.A.U,), represented African politzcal '
expr9581on. Political activity could, therefore be said foghﬂvi
been cohducﬁed:outSide the ﬁégi?lafhre The ban imposed on K.A,U,
in the zenith of the Maw Mau jgdependence struacle in 1953"
created a vacuum in African po! 1t1ca1 life and again the LOCdl
Native Tribunals re-aesuwed constitutional significance. They ‘”u

were used as 11te as 1954 in the Lyttleton Conqt1tut10n to

" advice the Governor on ‘frican Reprentation in the Loglqtlatig§;
council, "14 14 wust be noted that earlier in 1948 a measure 2

of,elecxlve repregentation was introduced. tach local Native
Council sent threc pggple to a meeting in whecih the Provincial

Comnmissioner: presided and where they nominated three to five

names of persons to represent the Province. Out: of the five

names the Governor nominated one though he was not bound to

nominate the person who recieved the most votes in the provincial
. meeting. This was of course, ''tham" democrracy. ln the 1952

elections a ca&ﬁindate_was not restricted by age or property

but had to pas§lﬁnglish test and to have had not been imprisoned

for more than six months (though the Gévernor could exemnpt

a candindate from this disqualification).

L



be .
The candzdate had to y seconded and qupnorted by

at least seven persons-all of whom could be disqualified

if they had-boon a record of 1mprisonment for more than
twelve mornths, Civil servants were not reauleed to resign

to contest. Nominations were dlscussed by pistrict &dvisory
Nomination Lonmittee and later by thg constituency Advisory
Nomination college at Provincial ieﬁel. This system "was
certainiy not unsuccessful it dia however discourage th-
emergence of any African electoral organiztion, so that there
was a sharp distirctian between the process of cHosing
African members of the 1egislat1ve Council and the beginings
of African Larty Organization,"13

Mot
on the other hand it may be OHQQIVQQJthQ other

races had made more headway in electlve representation thante
meagre six Africans nominees in 1952, As has been mentioned
in 1920 a provision was made for the election of two Indian
member to and ne unofficial member to be nominated to repre-

-sent Indians.16

The provisions were 1np1emented in 1924 by

the legislative cpuncil(Amendment) ordinance.? By the sumende
-ment five Indians were to be elected on a communlal roll,Their
qualifications were that an Indiantnfd to be a British subject
of Indian origin or an Indiar undex/suzerainty of his majesty.
There was no literacy test. The Arab to qualify had to be a male
and a British subject under the suzerainty of his majesty who

was able to write Arabig of Swahili in Arabic characters.318

By 1948,1°

legislative council., The Indians, ever-so zealous about the

the uncofficial were a majority in the

common roll, realised the danger it entailed since at this -
period of emmeneet African political wawakening both the Indians
and Europeans could be swamped by the Africans at polls., The
common roll Indians envisaged was one which cartered only for the
whites and Indians,



By 1954, it had become a reality that the Africans were
on the ascendacy.ﬁgg 1923-1954 marks a significant step
towards the eventual goal of elective represemtation,

By the end of the period the Europeans still Wad a majority
in the legislature but Africans were increasing speedily.

The perxiod is marked by constitutiomal and communal disputes.
It is a tiéme when ithe settlers tried to consolidate their
posér through the Legislative and Executive council. At

the same time the Indians through the Indian office were
flghtlng for equality with the whites., The changes made
during the period were raﬂlcal only in the context of the
time at which they were conceded. The Africans had by then
become more insistent in their derandsfff rdwkc»lﬁ*“°“°f‘£““'

M G‘UMM
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for political emaneipatien, Their frustrations were given

xpression in the Mau Mau struggle and the resultant ~
administrative action to device a cure for the fervent nati-
onalism. The Legco and its clective syétem did not satisgy
the Africans and the proschEtlon of their party K.A.U. and
hk%ée detention of 1tg%;g;hds. The Leglslqture was useless
as a vehicla of change and it is observes that "political
organizations we:e not intearally tied "'to the representation
in the council, and much of the politieal aetivity was not
reflected in the €ouncil., African political froups were becoming
active, but there was little opportunity of expressing their
views in the Eouncﬂ 20and they pursued the only course open
to liberty- armed struggle., By 1952 demogracy or for that =

matter constitutional practise was non-existent.

The political violence which found expression int
the Mau Mau uprising called for a radical change in adminis-

trative approaph, It was with this in view at the lythleton,- .
PP ’ wlasy ke tia Loytfatom Comitolon

commission was launcheg% The commission drafted a hlanjlntendbj
$thauuuL¢o_be—knewa

to elfect gradual constitutional changes,
af the local Native Council as a bridge between Africem Political

needs and e odha: othctio

i
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ﬁ THE ELECTORAL SYSTEM IN PCST INDEFPENDENCE KENYA™
| INTRODUCTICN

The chapter sets out to evaluate the applicability and
effectiveness of electoral laws in Kenya. Thekaim is to give
a description, of what is involved at the various stages of
the electoral procedure with a view of analysing the
constitutionality of the procedures and their impact on
censtitutional practice, The Chapter will also attempt to
examine the structure and operation of the administrative
nachinery which is charged with the duty of effectuating the
election exercise freely and fairly. The foregoing framework
shall necessitate a consideration of the normal administrative
requirement of impartiality and efficiency in the handling of
2lections; an analysis of those administrative a@spects that
may be held to be peculiar to the Kenyan.situation in the
constitutional framework; the applicability of election laws _
to realities of Kenya's socio-economic set-up; and, fimally, l
a discussion of the whole politiba%pﬁyszig as well as its
performance in the election contexg}, Thus, though this is a
legal not a2 political study, a social scientific approach is
appropriate if the salient features of elections in Kenya y i
is to be grasped. -This study includes an examination of both/;
the Presidential and parliamentary elections. 1

1 THE LEGAL AND ADMINISTRATIVE FRAMEWORK
The basic instruments providing for the rules and regulations
that govern elections in Kenya are the uonstitutlcnI The Natio-

nal Assembly,and Presidential Elections Act G4 ThE rlection
Of fences Act“and the Kanu Constitution. is section will

1nvolve a con51derat10n of the constituencies, franchise, nomination
dndicampalrnsbn the general electicns. The period under

dlqcu551on extends from the dawn of independence to the present

day with a view to determining the development or otherwise

of the electoral system from the colonial experience
iiscussed in the previous chapter.

(a) Constltuency Boundaries

Kenya llke most other former British dependen01es
>orrowed and adhered to the concept of single member constituencies.




~Z-

This inheritance became more of a vivid reality in 19644;
During the colonial administration, the district was a major’
electoral unit5; The: District is still an dimportant unit
under the independent administration in matters both
administrative and political. It is argued that the district
is essential in the ruling parties, structural machinery'.6
After the abolition of regionalisim in I964 the constitution

made provisiocn for the number of constituencies that are to
be in Kenya., It is provided that Kenya is to be divided into
such numberof constituencies having such boundaries and

Lames as may be prescribed by the ﬁlectoral commission
provided that such number of constltuanolas shall not be
"over one hundred and sixty cight (I68). Demarcation of
constituency boundaries depends on population, ethinicity, commu-
nications and demographic i‘eatures8 - such criterion for
demarcating constituency boundaries was enhanced by the
British administrsation policy of divide_and rule, _ Inevitably, .
the designation of constituencies in reference to ethnicity
has led to a situation where parochialisim has been heightened.
Ethnicity has had the further effect of‘exercabating tribal
feelings which it is the = avowed dedication of the gbvernment
to eradicateg, The Kenyan experience has. indicated that though
the constituency boundaries are not manipulasble they nevertheless
fall prey to the "safe-seat" docterine where an individual '
sits as a constituency representatives without fear of removal,
This doctrine has; except for the 1979 elections, had practical
significance in Kenya. It is invariably ‘t¥e case that the Pre-
sident and his vice-President and most senior cabinet Ministers
are never opposed in Kenya and they have been constituency
regﬂssentatives since the first Parliament. But this phencmenon
max!be explained not in terms of boundaries but rather of
demination through economic power and other aspects of force.

v

T

The Kenya parliament is comprised of one hundred and fifty
eight elected members. 1In addition the president is empowered
tc nominiate up to twelf members to the National Assembly from
amongst persons who, if duly nominiated would qualify to be
3lected as members of ParliamentIO This power may be used
idvantageously to minister a magority in Parliament.
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The constitution or the electoral laws lay down nc criterion
upon which the president will nominate persons and, therefore,
he is at liberty to nominated only such people as to whose
subservience he is assured. This number of nominated members
put together witlh the Front Benchers gives the President a
substential following if not on outright majority. Such
power to nominate, it is submitted, should be vested in the
National Assembly or the Electoral Commission. This would
negate personal relationship to the Iresident or his close
aides from being used as the criterion for such nominations,

The constitution provides the ceiling and the_floor of
the number of constituencies. The underlying theme is the
concept cf fairness which is supposed to kind expression in the
tactors that determine the constituency boundaries. The consti=-
tutions to ensure that the boundaries reflect a time picture
of farrness provides that the authority which names and
constitutes constituencies, shall at intervals of not less than
ten (IO) years review the bcundaries and names of the consti-
tuencies, and it is empowered to order any alteration names,
boundaries or numbers and gazette every such orderlg The
commission has been candidly inactive except in I979 when attempt
to have it function were thwarted by political sequabbling

which led to the shelving of the commissions recommendations.

II FRANCHISE AND CANDIDATURE
It is considered appr#épriate to study these two

institutions together due to their numerous interacticns

in operation. As already observed12thcugh the colonjial
government was not distinguished by a scrupulous regard for
constituticnal niceties L& endeavcured on the eve of its
departure to instil a system of constitutional rigidity as
the only means of'safegu§§ding minority interests and to

status, education, race and merit were cardinal considerations

forestall = civil strife Before independence, property

in the extension of the franchise. This being the system which
the nationalist struggled against it found aversion in their
eyes. They were resolved to overhaul and replace this system
with an unspecified other which was reflective of soecial reglitie

=Y - /ll
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The I962 and 1963 elections saw the concept of
elections based on a communal roll fought and defeated.

The nationalists and party stalwarts were in greement that
the policy of one man one vote should operate., The
settlers and the local foreign interests were not prerared
to support such a policy because it could clearly spell’
their doom: Nationalist pressure nevertheless prevailed.
In those elections Kenya African National Union swamped
Kenya African- -Democratic Union (hereinafter KANU and KADU
respectively). This one-man-one-Vote elections were
competitive.and inter-party but all subsequent elections
have become increasingly intra-party and ncn competitive.

It is clear that if pluralist democracy is ansalogous
with competitive electicns, then the only era of democracy
was I962-1964 when both KANU and KADU partieis actively
engaged in the election exercise. This was therefore,

“the only time that the electorate was given a chcice

between alternative policies presented by either party.

The period I962-I964 saw KADU piay an important role as

the opposition party. This did not, however, last long.

The role KABU had initiated did not last long primararily
due to intimidastion, coercion, chpEatiBn ané the lack m
of an ideology of values to weld the party together as

an enviable oppositicn a;paraturslq. Kenya is not a

de Jjure one party stateI5 and therefore the dissolution

of KADU and: its merger with KANU may not be explained fully
in strict constitutional ﬁgﬁpg. The opposition had never
been seriously given cognisghce by the rulers. Jomo
Kenyatta, the then Primie NMNinister, had cbserved before

the dissolution of KADU that whereas the oppositon may be
recognised, unneceséary criticisms would not be "tolorated"
He added that Kenya was prepared to uphold the basic freedom
of the individual within a one party framework and that

"at this stage -——=-=ee-- we'find ourselves with myriad
relevant grounds and conditions for a one party state,

It 4is inevitable"g6

The dissolution of KADU and the emergenc® of a

defacto. )
.504‘5'—
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one party democracy was an indication of the leaders zeal
tc remain in power. The need of a Presidential

system of government "embodying the facts of naticnsal
leadership as seen in the eyes of the people, the concept
of collective mlnlsterlallﬁespon51b111td and the supremacy
of parliament was noted". This statement underscored

the intention of the leaders of KANU to perpetuate their
rule under one party democracy. The leadership sought

to strengthen the Executive over the other organs in

order to remain in power. By I965 the Executive had

been remarkably strengthered by the remcval of serious
administrative handicaps imposed by the indepedence
constitution. Thus, one party democracy and a strong
executive go hand in hand. This leads to the monopolisation
of policy decisgidns “and implimentaetion which may be
reflected in oprosition and political dissidence,

The rise of KFU may be said to lilave such a
background It was symbolic of the disunity which

gz;;féed KANU'S rank and file in Faliament and in
pOllthSI8 This disunity and indiscipline was presented

by the Executive as a constitutional issue which was to

be solved through legal procedure such as thcse laws

which were designed to protect the electorate from political
careerists demanding that a member who crosses the floor
shall vacate his seatl9
Union in I966 as an oyposition party, therefore, led

to the first real test of constitutional ddmability in Kenya
and to the emergence of political survival through the

The emergence of the Kenya Foeples

constitution as a primary motive. The KIU quarell with

the the leadership of KANU before they left the party

was partially a question of policy decissions and partly

a question of imdeology. The importance of the emergence
of KFU lies in the fact that for the first time ideological
differences sought expfession in instutitional terms. As
observed earlier, KANU lacked an ideology of valuge from
start. Its barest attempt to formulate ideology is found
in sessional paper No. I0 of I965 which, as some writers

have observed is "—-- a document wnic@/neither

a political philosophy nor a plan but a simple answer
1"

to public demour for an ideology. I9(28) mhe new opposition
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tried tc give the publiec an ideology but its success was
merred by Exgcutive intervention through the administrative
machinery.

Varicus nmethods of removing opposition were resulted

to in both the KADU and KIU cases. As professor Nwabueze
G

notes opposition parties do not dissolvepf their/free will

KADU was forced to dissclve through "———c—eeeeeeemea- the mass
. . . AL LAAS
defection its parliamentary members -— %:omxdd

through pressure exerted on the members" and KiU was fqrced
out of existence through a technique te make life as
intoleratle as possible for the op031tlon members by various
forms of discrimination and victinisation ————--= until,
their will broken they join the rullng party", The turn
"The turn coat" legislation reﬂhlrlng that a parliamentary
seat be vacated bty any member who res1gnea from the
arty was the first calculated step to put the KFU to political
%‘Q‘Q;Bn’fl Under the legislation, fgbh mandate from the
electorate was required and when it was.sought by KIU members
in the little General Elections in 1966 only nine (9)KFU
members retained their seats. The standing orders were
amended to the effect that for a party to be recognised
as an official opposition it must have thirty or more members
and thus KPU could not be recognised as an official or p051t10n?
To make matters worse for the opposition, further
amendments to the const:ltutloxf5 and to the Preservaticn

of Tublic Security Act24

were made. The president was
thereunder empowered to brinyg with operation Part III of
the Preservation of Public Security, Act provided he
brought that fact to the notice of Farliament within twenty
eight days after the coming into operation of the Fart.
Before that amendment the notice was required to be given
within seven (7) days and it could cnly be approved by a
rajority of the sitting members. Under the Amendments,

the President required only a simple majority to bring part
III into operation. It is surprising that such an
important piece of legislation passed throﬁgb_Barl;ﬁment

in four (4) hoursg? This legislation was used as an
instrument of political coercion. e

.o ovh?
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In 1969, the late President Jomo Kenyatta, involved  $85
of the ccoustitution and thereby brought intc operation
Part III of the Public Security Act under which he

proscribed;KIU and detained or restricted its leaders26
The banning of KFU restored Kenya to the "Cherished" posi- .

tion of a defacto one party democracy and, as in the case
of KADU not by the "voluntary” choice of the people but
by the exercise of sheer political power of the rulers.

Kenya as from I969}became‘a Onerﬁértyistate due to
the economic and politicsl considerations. The ban on
political parties, express or implied, does not necessary
weld the general public to the ruling party. The
differences between various sccial grouprs and between
classes still exist but are me@rely insulated from
exploitation by rival parties. The fact of political
suppression makess the conflicts and jealonisies ij%ra-
party. Uniﬁjin such a party ultimately depends on the
authority and prestige of the government and the
personality of the President. Allegiance and unity
forged on such circumstances can neither be voluntarily
nor wilful and on that score, if no other, it would be

"

wrong to say that KANU is, or has ever been a "mass

L¢

party". This is more so in the light of the fact

that the very existence of a defactro one party state

may lead to a person being excluded from active
participatory politics where party membership is
required. It is arguable that a party reserves the right
to regulate its membership but such an exercise

should not be seen to exclude any person from admission
solely on grounds of past membership to a defunct
opposition.

This we may say that Kehya is a one party state
and it is within that framework that the electoral
system may be analysed. The process of election
starts with the registration of voters. Registration
is arranged on a constituency basis. JPheResislimpation
i arranced on a constituency basis. The Registration

exercise is subject to the direction and supervision

of the Electeral Commission under the provisions of

Sec 41 of the Constitution.

— B gEEs 0=



'The‘reoistratiOH of voters deterpiunes. wio is or is not

eligible ta _be an elec%or.w Onlv persons

'»Jof nenya, over eighteen years, have. Leen

‘Kénya. for a_pellod”cf not léss than one
'Eﬁmediately hréceding the applicéﬁion to
or has been crdln;hlly r931dent in Kenya
or pericdse—:--

who, are citigens
rLCIdehuS 1n

year £inds™ \’“’”e‘
be reblstered,
fer a period-~



amounting in aggretate to not less than 4 years in the last eight
vears imnmediately preceding the application and who hes been a resident
in the constituency for at least five months in the last twelve
months iunnediately preceding the date of applicaticn or that he has
been carrying on business in the constituency for such period, has
lawfully owned land there, or has been euployed there for such
period as aforesaid 27. A person may not be qualified to be
registered if he has been adjudged to be of an unsound mind, or is
undischarged bankrupt or if he is detained in lawful custoedy, or

has been reported guilty of an election cffence by an election court
28, A person reported guilty of an election offence may now be
pardoned by the President under a 1975 Amenduent 29.

It is not clear how a person who has left his constituency of origin
is to be regarded. Ttwould appear rezsonable that he may be
registered in such constituency if he weets the requirements stated
above. An investigation conducted by the writer reveals that such
people are readily registered in such constituencies despite the
fact that they may not have lived there for the last ten or wmore
years., In other cases they were held not to be eligible to be
registered 30. It is submitted that such people should be given

the freedown to chose where to exercise the right to vote.

A look at the nespaper reports at or about the election time in 1979
reveal that numerous protestations were lodged by sone candidates
and the administration officers over the transportation of voters
who oftenly fall in the curious category analysed. It is, however,
not the writers contention that there were no atteupts, successful
or otherwise, to transport voters to various constituencies frowm the
urban area 31. It is c¢lear that no person can be registered in

two constituencies 32, Whereas the spirit of the law is in that
regard lawdable, its implimentation is strenous and requires wuch
expenditure of both time and wmanpower,

In 1979, the registration exercise took place before elections.
In cowparison to other years the turn out for registration was
better. This may be due to the fact that there were incessant
appeals by the administration, which was charged with the task
of carrying the exercise, for people to register as voters.
Statistics indicate that T75% of the approuimately 6 million
eligible voters registered,

It is significant that KANU, the only party sponscoring candidates
in the preliminary elections played virtually no role in
encouraging people to register as voters. This does not comparefauvvwviij
with the ro%ekplayed by the de jure one party in Tanzania which

ig active iqlprocess of registration in appealing to voters.
Registration is mnot coerciveébut depends on individual initiative.
The Blectoral Cowmission is relied on to uake fresh registers

in a period of not more than ten years and it wade one in 1979.

By and large it wmay be observed that the franchise in Kenya is
wide but the choice between policy alternatives is non-existence
gsince by elections KANU uwerely seeks to recruit new uenbers to its
ruling class and to promote others within that class,



For a person to gualify as a candidate he must be, registered

as a voter in a constituency, a Kenyan citizen, proficient with
both English and Swahili, nominated by a party in the wanner
prescribed by or under the law 33. The language requirement
amended the law as it stood since 1974 under which provisions

a person who passed the Kiswahili test was eligible to be elected.
The 1979 amendment made it a requireuent that any intending
candidate be conversant with both English and Kiswahiii 34. The
language requirement is intended to ensure that only persons

who are capable of taking an active part in the affairs of the
National Assembly are elected. The High court of Kenya recently
nulified the elections of one wmewber who was found to have
attained his language proficiency certificate through fraud or

or deceit by using another person to sit the language tests for him 35.

A person shall not be gqualified for nomination for elections to
the National Assewbly if he, owes allegiance to any foreign state,
is under sentence of death or imprisonuent for six months or mae,
is an undischarged bankrupt or hold or aets in any public office
or the arued forces or hag an interest iq4Government contract 36.

A recent ground for dlsquailflcatlon has been enacted through an
amendmnent has e e g

to Section 35(1) and (6) Qf the constltutlon. The amendment has
mnade the law more stringent for public servants who would wish to
contest elections by providing that the minister for the tiue

being responsible for elections may provide for the disgualification
of any person holding any prescribed office if he has not forwally

resigned by a specified date & which shall not be less than

six wmonths before the date of nomination 37. This led to the
resignation of a numnber of parastatal executives to try their

hand in politics with differring luck. The legislation was
intended to restrain such executives from using thedr considerably
influential and profitable positions to gain an upper hand at

the caumpaign stage or before it.

It is further provided that a person under a sentence of death

or impresoncent for more than six months is dlsauailf#ng for
nomination 38, Theis ground, unlike its equigvalent disqualifying
a person from being registered as a voter which requires merely
that a person be much lawful custody 39, 1is grave. For a person
to be disqualiified for nomination he must have been sentenced by
court fo a term of iumprisonuent as prescribed or is sentenced to
#eath. For a person to be disqualified from registration it is
not necessary that he hasg appeared in court and has been sentenced.
This anomaly is difficult to explain but may be the rationale is
that a person shall not be barred from being elected on frivolous
grounds. -

Provision is further made that a person is not validy}y-nominated
unless he is nominated by a political party in the manner prescribed
by or under any Act of Parliament 40. The Act is reference to

which the provision is made is the National Assembly and Presedential
Elections Act (cap.7) . The Act provides that a candidate must



be nominated by a political perty on the basis of a sinple majority
of votess Such person tust have coupiied with the constitutional
provisions for the gualifying to be elected into the IHational
Asserbly and cust have adhered tc the election rules of his party.

It is to be contended that thesge provisions are inhibitory on
political aetivity and restrictive on candidature. Only candidates
who legally must be sponsored by & political party, 2ay be granted
licenses to hold political raliies. This irplies that independent
candidates camot be nouminated and their views can never be
expressed. It is also clear that such provision can be used by the
Executive party machinery to exclude people from politics. This
kag happened in Kenye and continues to happen 4l.
The KANU constitution provides that in watters pertaining to po Lt et»
elections, the Nationul Hxcoutive council has the ultimatelsn indecho ™ rw;“’
#e constitution and the clection laws, it is doubtful whether VS

within the spirit of either, The constitution has iaid down the

groundsg for quelification for a person to be nominated as a

candidate in elections to the National Assewbly. /ALl other

instrunents shouid not be only give expression %o those provisions

but oust be seen s0 to Goes It is doubtful whether the High Court

arrived at the correct decision when it held that it could not

enjoin the Returning deeission when it hei—that it eounid ned

6fficer in Kisii to accept a candidates nouination papers 42(4)

If the court found that the ccnddate could be validiy nominated

then it should have enjoined the Returning Officer to zccept

the nonination papers as a watter of course. The iupertant issue

for the court to decide is whether a person has qualified under

the gonstitution to be nominated as candidate. If the answer is v Yo

‘Sﬁﬁﬁﬁggie it would appear ultra-vires the comstitution to refuse
to admit or clear & person except or very exceptional grounds.

The recsons why soume candidates are not cleared are dubious while
others are downright uncengtitutionzal. It is a mockery of democracy
and judicialism for some high placed authorities to assert that the
ruling party cannot be taken to court 44. With the foregoing analysis
it is reasonable to conclude that party clearance succks of political
recruitment and clientelis: and hence, soune candidates are not

given clearance certificates, This has become the gituation because
details of procedure in the clearance of candidates is not defined,
The other reascn that nay be forwarded to expliain the party
leadership's unwillingness to clear souie candidates is the idea of
want of organisational link between those zanaging the Central

Governuent and those in the periphery". 45 discrgcnisatiom

It is %pggested that it would be safer to select candidates for
the prguinary elections through a delegates conference., This
should be both at the party district level and at the national
level where aspiring candidates ought to appear in person. This
nethod would reuove the eleuent of wazlice involved in clearance .
‘It should further be provided that both Covernwent anevbers and
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party district officers will sit in the National Executive and share
responsibilities equally. This type of organisational framework
would requireta strong mass party 46. Kanu is not such a party

as has been su . gested "because-———--as an organisation it does

not exist outside the chambers of the national assewbly. A

few party branches remcin active——————but hardly constitute a viable
apparatus for linking the central government with the grassroots

of Kenyan society. TFor this reason Kenya is called a no party
state"4{7. Party reorganisation was started in 1979 but full
reorganisation has yet to be realised. It is interesting to note
that except for party machinery used in 1974 and 1979, outright
physical restraint has been used 48,

Another solution to party exbisisionary tactics would b;:embed in
the constitution provisions for qualification for elections as
independeft candidates. Thig would include amendments to both

the constitution and the Elections Act (cap.7) but such a measure
would be expedient. NWot all Kenyans are certified meunbers of the
ruling party body and soul and it is curious that when provision
is made for a parliamnentary candidate to be supported by fifteen
signatures in his nonination forms non-members of the party are not
expressly excluded froum giving their signatures. It is also true
that the law provides for the machinery of party preliminaries and
numerous voters in those elections are not XANU members. The
validity of nominations based on such elections may wéll be
challenged., The withholding of the right tc be elected from
people of Oginga and Anyonat calibre by means of party and legal
machinery leaves a personality vacuum in Kenyas political scene.
It is probable that electoral laws were well intended but it is
also clear that they have not been fully successful with respect
to franchise and candidature.
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I

THE ELECTCRAL HACHINERY AND THE EXECUTIVE

The central role of pariiacent ze perceived by the constitution
would be subverted if the governsment was seen $0 b zgégggtly or
indirectly involved in its effectual determinatioc his end
the law has attempted to put fetters on government participation

in the election process so 28 to ensure freedou and fairness. Most
of these checks are ineffective. The constitution provides for the
Blection Commission to be the body to direct and supervise elections
and it is supposed to be free and subject t0 no persons directions,
So the coumission is alsc charged with the duty of drawing up
constituency boundaries.

Denpite the verbiage in constitutional terns given to the
Commission its actnzl operational axis is limited, Its role has
been persistently encroached upon by the Executives 4 most glaning
excnple of its ineffectivencss was seen in 1966 when it was sought
to convert the senatorial districts into constituencics. Legally
thic was a job for the Commission but the conversion was given
expremssion through an Act of Perliacent. The Governnent involvenent
demarcuting constitueney boundaries may in certain coses lead to
the practice of gerrynandering.

The commission hasg not been seen to be involved in the registration
exercice despite the fact that the constitution makes provisions
for that. This task is usually undertaken by the Exccutive through
its periphery adjunct, the administration. The HExecutive umay
abuse the registration process by refusing to reglster would-be
voters. This was the case in a recent petition where; though the
ground failed to succeed, it had been alleged that five hundred
votars whose names started with the letter "™ were nissing from
the voters roll 51, The Commission should, be seen to discharge
this duty effectively if its esteen is to remain, ‘ccusations of
nalpractices, imaginary or probable, will always be directed
against the administration if it continues to be in charge of the
registration exercise. The functions of the Coumission are seen to
fall in total disrepute especially with regard to ite role to
direct and supervise elections.

The process of elections comuence iuwediately the campaigns start.
The basie potulate with regard to cawupaigns is that they can
never be flair or be seen to be fair if they continue to be
conducted under the anspices of the administration, The
relationship between the Executive and the aduinistration is at
the root of these suspicions. The primary objecét of elestions in
Kenys is not to provide the voter with a choice of policx L
alternatives. It is to recruit new individuals withil that Jlite
sc as to renew the legitimacy of that elite in the winde of the
electorate. With that view in mind in nouination, selection and
canpaigns the aduinistrotive unachinery is used to encure that
candidates who do not find favour in the eyes of the ruling eliite
are frustrated.
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This is clearly what happened recently when the Attorney General,
Charles Njonjo, resigned to contest the Kikuyu parliamentary seat,
Njonjo's progress to elected office was meticulous, He had
actively caupaigned for Aumos Nga'nga during the 1979 general
elections and it possibly could not have been a coincidene that
Njonjo announced his regignation the day after Nga'nga vacated his
seat. The former umeuber of parliamwent is now the Chairman of

Tana River Development Authority. Njonjo's posters were on the
gtreets the same day he resigned and declared his candidature,

He was seen talking to groups of Kikuyu constituients in newspaper
photographs nearly every day. It appears that the state machinery
thought nothing of this. When Njonjo was the Attorney General

he had sought rigorous enforceunet of the law limiting elections
to three weeks after the nomination day. There can be no guestion
but that he actively campaigned at a tiwe when candid:stes ‘were not
allowed by law to campaign. and that the Government acquiesced in
his conduct. Such uweetings as were held by the candidate at that
tine were unlawful asseublies but the state mackhinery was not
mobilised as could be the case for other candidates. It was
demonstrated that the administration could not take action if it
appeared téuthe Executive policy to support a candidate. This

is another aspect of elections where the Electoral comiigsion
could operate as an independent organ o ensure fairness., It is
however the case that the novelty perceived by the constitution for
the Electoral Commission has not been seen to be real,

Campaign dialogue, it may be noted, never points to id€ology

becausey as contended earlier, such an ideology does not emist 53.

In that light elections are not intended to confer an opportunity

on the electorate to participate in the deliberation and

formulation of data. The aim of elections in Kenya as seen by

candidates is to provide an opportunity to join the national

patriachy's material resources. The nain weapon of the

candidate is, therefore, economic dynamisi. One whoe has or

prouises to a chance of bringing a better econcmic perspective

in developwent in the constituency stunds a better chance of o
winning the elections. In a clientelist electoral systen theavlﬂl“ﬁ**¥“r’\
linkeage are better in economic respects and are able to

perpetuatetheir lead ership.

Ostensibly to check campaign expenditure, a piece of legislation
was rushed theough parliament to set a ceiling on such expenditure,
This was an amendment to the elections Act (Cap 7) 54. The

maximum was set at fourty thousand shillings.Wheress this law uay
have had good intentions its operational significance are yet to be
evidenced. To suppose that by passing legislation money will not
be expended to influence voters would be banking too much on the
politicians moral scruples and lack of ingenuity. Campaign funds
are known to be distributed to relatives and friends long before
the eleBtion pericd.
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The limitation of campaign tiwe and expenditure gave an unfair
advantage to the incuwbenis. Firstly, the challenger could not

be expected to familiarise themselves with the constituency in
three weeks so as tc be able to formulate proper cawmpaign policy.
The economic advantage which the chalienger might have could not
be effectively used otherwise the validity of the elections may
be challenged on that ground. Lastly, since door to door caupaigns
are not allowed by the law, a new candidate cannct expect to
lessen his problems by euploying this wethod of campaign. Further
there is no provision barring the holding of pariy meetings
during or before the election period., It is” 5 iitted, therefore
that most of the incumbent wembers who are party leaders, uay,

and do, call party meetings for camaign purposes.

Before the polls candidates are given election symbols. These are
given on the nomination day which was 18th October in the 1979

general elections, Symbols are used in campaigns and during the
voting, The syrbols are of soume psychological importance to the
electorate. Depending on the major preoccupation of the

electorate the symbol may have an impact on them. A '"panga" or
"jembe" (hoe) symbol do have an iupact on a rural farming community 55.

Voting in Kenya is by secret ballot. This is one of the safeguards
imposed by the constitution to ensure that the franchise is
exercised freely and fairly, BEvery candidate is allowed at least
one agent in the polling station who is entitled to witness the
mariking of the ballot for illiterate voters so as tc ensure that
such candidates are registered voters in the consituency znd that
they have voted for the candidate of their choice 56. The election
agent has to be given a letter of appointuent which he hands ofer
to the presiding officer in ord be admitted in the station.
Despite these precautions 522313&&33 are at tiwes barred from
witnessing the marking of the ballot for illiterate voters 57.
Through such conduct, the very basis of democracy and the

principle of free and fair elections are negated.

The Regulations to govern elections are found in Regulations
23-30 of the Regulation of the National Assewbly and Presidential
elections 50. These regulations govern voiing by secret ballot, the
designation of polliing stations, the erection of polling booths,
the conduct of votlng encd. the principles applicable in the counting
of votes. Regulations as to the principles appiicable in the
counting of votes W“ELMPuSGd in 1979. In 1979 in one counting

a Tecount was needed, the Returning Officer
counted only the votes of the petitioner and thereby declared the
second respondent eiecied 59, The petitioner establighed that
that irregularity had caused him to lose the electionsg and the
petition succeeded. HLegulation 26 provides that no person shall
coumunicate with a voter within the precinncts of the polling
station., What amounts to coumunication is not defined but it is
subnitted that it may be constituted by the wearing of a badge or
vest of any candidate. A syubolic ef—a badge or walking stlck of
a candidate is also a means of coumunication.
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The law provided that polling will counence at 6.00a.,u. and determine
at 6.00 p.m. b a later directive frouw state house allowed voting

to continue the last voter had cask his ballot, This extension
wag deliberately and mischievously ignored in variouvs polling stations
resulting in the departure of sore voters before casting their votes,
There is evidence that sowe electors were allowed to vote before the
designated day 60. Whether this practice is allowed by the law is
not the concern of this chapter but it would seew that the courts
think that it may be implied in the law. On the whole & breach

of these regulations may be a ground for mullifying elections,

It seems, therefore, odd that the court mullified elections because
of an irregular recount of yotes but declined so to do where

voting before the election constitutes the irregularity, One
may also note that despite the apparent stringency of the law
loopholes still exist which vitiate the principle of free and fair
elections,

III PRESIDENTIAL ELECTIONS

Presedential elections have never been a reality in Kenya. Provision
is made that the President shall remain in power for five ysars.
Elections to the office of the President may be held either during
the general elections or in the event of the office falling vacant,
After the death of Jomo Kenyatta in 1978 the present Pregident
acceeded to the office“without probleus “due to the intaritlon of
several factors.

One of these factors is the comnstitutional provisions regulatlng
the manner in which the office of the Presgident shall be filled
after it falls vacant following the death or incapacity of the
President 6l. The constitution provides that the Vice~President
shall act for ninety (90) days within which time elections for
the office of the President shall be called 62, Within that time
the Vice~-President umay be able to use his administrative powers
to personal advantage., In 1976, a wotion was defeated in
Parliament which sought to amend the comstitution to bar the Vice-
Pregident from automatically assuning the functiong.of the office
of President in the event of the office falling vacant. The
congstitution was,; therefore, so framed that except by direct
physical intervention, lioi had to assume the Pres@dency for at
least 90 days within which elections were to be held.

The calling of presidential elections in 19706 was merely ritualistic,
The constitution had already given a situation where loi eould
undoubtedly succeed. He could meet all the constitutional
requirements for a candidate forPresidency. To this factor was
added the fact that during Kenyatta's rule loi was the state
vice-president and the Vice-~President of the ruling party. In
thaet sense he could bank on his influence both in the gtate
machinery and in the party. The period following Kenyatta's death
was @marked by a general sense of insecurity and indecision. The
pubiic was craying for a calm transition. The cabinet was as
quick to endorse Moi's sole candidature as were purty district and
national machinery. With this combination of factors lloi seeumed
himself a ticket to the presidency.



Presidential candidates are nominated by political parties with each
party nominating one candidate 63. Kenya hag only one political
party and Moi had already been endorsed as its candidate. At
gragsroot, the Vice-President is never opposed and as such Moi was
assuged of being elected unoppééd in his constituency. To thet
extent he was assured of becoming president with pariy support.

This he could ensure by being the highest ranking officer in the
party. It has been observed that "the real power in the party is
its President or Chairman who invariably is also the Chief Executive
and head of state®. It is in him that the powers of the party and
its primacy are lodged, and this concentration of functions serves
to sebordinate-—— other organs of the party to hiu"64. With this
Superior position of the president within the party he can be

able to exclude through party wmuchinery, any would be challengers.

The powers of the President in this regard wmay be used to
eliminate both intra-party and extra-party oppesition. The
techniques that may be resulted to include the refusal to grant
paxrty compliance certificates and detention.

The combination of these factors and the fact thatf Kenya is a
defacto one party state neansthat the electorate has never heen
afforded the opportunity to freely and fairly chose their head of
gate, Official opposition, wherein an aliternative in the presidency
way found, was firmly crushed in 1i9€9. Hembers of the precident's
party stand in owe of the president and are not wemMi to come o

open confrontation with him in elections or policy. The
consgtitunional structure is such that it ensures that a smooth
transition of power in the Presidency occurs. The party structure
also seems to foresee the sucgession in the heirachical order to the
Pregidency of the state and party. Iuewviiabiysy as Nwabueze puts it,

"the office has becoue an inheritance which must ke
be rendered secure by the liquidation of open and
organised opposition——— and they would stay in pewer
for as long zs the people wanted thewn, which, given
the indefinite eligibility for reelection weans in
effect for life, the only difference being that efery
five years or 80 they submit theuselves to the ritual
of an election’ 465, This has been the case in Kenya
and if events are anything to go by the mame will hold
true for quite some time,

The Presidents's position as chief Executive vests in him enormous
powers to deal with political opposition., An instance when such
powegs were utilised to such an end is the arrest of a candidate

and bis detention on the eve of the nomination day because he was
opposing a close confidant of the President. 66 The Public Security
Act is invoked in such instances. This legisiatigg_hgs been called
"3 piece of legislation with few rivals for Ta » and obscurity".67
Whereas this may be overstating the truth, the Act does certainly
vest the President with untold powerw. In one instince the powers
were used to ban the offidial opposition and detain its leadersbo.
As long as this remains the position free and fair Presidential or
Parliamentery elections will remain mythical,
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ort of outright coercion, the President at times resorts to
subtle persuasion through the legal framework. This includes
constitutional revisions at ensuring tlie supremacy of the
President and his party. llost of these revisions "---- have not
only been piecemeal, but give the iwpression of being ad hoe.
They are rushed through parliaument, in west cases with the
suspension of the rule of the standing orders reguiring - -
fourteen days publications of any proposed legislation 69
Qnether example is the requirewent for a weuwber to vacate hie
parlianentary seat upon resigning frou the party on whose ticket
cu—whese—ticieed he was elected 70. TYet another examnple is the
enactment of legislation vesting emergency powers in the
Prezident to exercise the saue subject to the approval by
Pariiauwent within twenty-eight days Ti. Executive or Presidential
intervention in elections may be implied in the presidential
power to pardon election offenders T2. The pos;tion at law
. before the enactment of that legislation was that a person
reported by the election court of being guilty of an election
offence was disqualigied from contesting elections for five
years. The new Act amended 335(4) and S2T7 of the comstitution
by inciuding the power to pardon election offenders itc the
Pregidenis prerogative power of mercy to mercy. This was an
unwarranted vesting of constitutional propriety in the President
to use as he desires.

It is noteworthy that unlike Kenyatta who assumed a hands-off
posture, save for onessgat ance when he had to intervene, in
elections, his 35353365892 has shown an unconcealed zeal for
active involvement in electiorn politics, Like his predecesscr,
Moi barred (linga and other XPU wewbers, including the
Government critic Anyona, from contesting but he aiso caupaigned
fairly overily against sowme candicdates—especially those who were
in Kenyattas inner circie - in the elections.

In offect, therefore, Precidential elections in Kenya are both
mythical and heresy. It does not appear that the position will
change in the foreseable future., The factors which have wude the
office an inheritance zre numerous and correlative, The powers
vested in the President further negate the principle of free

and fair eiections in prelisinary elections if it is kunown or
suspect that he is supporting certain candidates against others,

.

CONC LUSICH

Election laws generally have good objectives., In their

enforcemnet, however, the laws are open to manipulation from

the Bxecutive and from the candidates. This manipulstion of

tke iaws'@fﬁ%&fﬁs fairness and freedom in elections. This is

due to the fact that conmstitutional provisions are regarded

as mere declaration of national aspirations and their breaches

are not considered serious. In that regard election laws 2re not
bad per s@. The role played by the administration in the enforce-
nent of election laws and the conduct of elections has subsisted

in independent Kenyz. The administration's involvemant in elections
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hag its effect in the general analysis of the fairmess or otherwise
of elections. This involveuent makes the governuent to be

treated with a combination of awe and suspicion in the field of
elections, Lack of a proper copposition machinery as obgerved earlier
nekes electicns in Kenya senseless and ritualistic. The eleetorate
is never given o choice of policy alternatives in elections
because elections are used as a legitimgsetion process for the
ruling clique. Political intimidation, and suppression have the
effect of negating the principle of free and fair elections.

Even with laws whieh are not bad per se the electoral process in
Kenya can not be termed ag either fair or free.
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Anended 518(B) of cap 7 laws of Kenyaz and set the statutory
maximum of campaign expendltare at 40, OOO/:. Act Mo. 19 of 1979
Lionel Cliffe, Supra Chapter VII

L.X. 211 of 1969 Regulation 29 of the Flection Regulations
See Hlection Petiftion Fo 2 of 1979
Election Petition No 24 of 1979

Election Petition Fo 12 of 1979
Election Petition No 3 of 1979

LN, 211 of 1969
Election Petition No 3 of 1979

STEPHEN ONDIFK OLUCCH Ve ESTANIEY THUC AND MATHEYS OGUTU
Election Petition No & of 1979

William Murgor Ve Francig Keino and Joel Ingonga

86(1) of the. constitution
56(2)a of the consiitution
55(3)a of the constitution
Haabueze op. cit. p242
The "Three years loyal" meubership to the perty demanded in
the 1974 elections and the refusal to grant conpliance
certificates to Anyona, Odinge, Aneko and others are . reveal
such techniques in operation.
WNairobi Tives 4th November, 1979 p.l. A cundidate in the 1979
electiong .revealed how he had been deteined for cffering to
oppose a Minigter of State P,i, Koinange in 1969
Jehn J. Okumu - The Governuent and the constitution in

Kenya: DECEVRER 1967 Fast African Journal p 11

Footncte 26 supra

OKUMU, supra pp 11-12
et ho. 17 of 19663 S 40(1) of the oonstltutlon
Act Fo. 18 of 1966
Act No. 1 of 1975, 535(4)
Anyona had sought an injunction to enjoin the D.C. Kisii from
either declaring his nomination invalid or refusing to
accept the same: The Standard 16th October, 1979 pl
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CHAPTER III

THE LEGAL AND JUDICIAL ASPECTS OF ELECTION OFFENCES

INTRODUCTION :

The judiciary is one of the three organs of the state.
It is the organ that deals with balanecing of the individual
rights and the state or other organizations and between
individuals. When one talks about the legal and judieial
-aspects of election offences the argument rests on the fact
that such offences are distinet as viewed by the juduciary and
as perscribed by statute. The issue of election petitions
deriving from election offences supplements any analysis as
to the application or otherwise of the principle of fair and
free elections.

In determining whether an election offence has been com=-
mitted the freedom of the judiciary may be interfered with and,
this begs the-cuestion of the independence of the Jjudiciary from
other both the Executive and the legislature. ' The intereference
of these organs should be seen together with any other factors
that influence a judge in the determination of petitions ariming
out of alleged election offences and irregularities. ' Suech other
factors include, if it is accepted that law is an instrument
of g¢lass domination, the judges social status, eultural,
educational and political and politieal background.

The épproach of the Judges to various socio-economic
peculiarities in Kenya shall be assessed. These peculiarities
include the value and significance of the traditional oath in,

'\,,

elections in modern Kenya, and, in the light of economic b |
stratification, the significance of such offences like bribery- -

'33- ooocoo...#eﬁ'..



and trcating in elections. It is interesting to note that in 1974
- - a - - a/g 4 *

nearly all petitions whéth alleged oathing asaa a major ground

succeeded despite the fact of the high standard of proéf required

to establish the offence.

The basic premises in thus chapter are that the judicia-
B-ry is not entirely independent in deciding election petitions
founded on election offences and maipractices. This is so because
of the fact that thougﬁt;xecutive of Legislative interference in t

the decisions may not be direct, it usually takes a . -vcovert and
subtle form. The opinicn of the judge on any issue is also heavily

influenced by other express or iﬁ?ied limitations of uis independence,
The express limitations include the substantive and procedural law
while the implied limitations are caused by cultural, educational,
class and political background., It will be the urguement that at
times the judiciary 'is not at grasps with social relities and that
this is reflected in their judgements, whether or not such judgement

is correct.

(A) PETITICNS.

The constitution of Kenya provides that in the derenmination

of cuestions as to membership in the Naitonal Assembly the liigh
Court has jurisdiction to decide whether a person was validly ele=-
cted or whether a seat is vacant.l This provision finds expression
in the Raitonal Assembly and Presidential flectiens Act? (hereiafter
the Election Act) which provides that an applicdtéon challenging
the validity of the election results or the declaration of vacancy
in a seat in the naitonal assembly shall be by way of a petion to
to an election“¢ourt consisting of threE*B) judges? Our concern
here is with petitions challenging the validity of elections to

the national assembly which are required to be instituted within
fourteen days after the publication of results on the gazette?

Such an applicaiton to challenge the elections may be made by a
candidate or voter in the elections to which the application
relates of, by the Attormey General.® Upon receipt of such applie
cation, the election court may, though it never has, rejectedi

it summarily or, fixe date for its hearinq.6 That being the statute
ory and constitutional basis of petitions, may it suffice to say
that the wvalidity of elections may be impeached for an election

offence or irregqularity that backaround, it is necessary to see how

STy
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the judicia19 maintains its independence with regard to
petitions and the socio=economic realities of election
offences,

{8)The Independence of the Judiciary,

The independence of the judiciary as already
indicated, may be interfered with actually or construce
tively with reference to election petitions, It is evie
-dent that this interference has been more co- structive
than actual, The argument is npot that if interference is
indirect it does not affect the independence but that
intervention, in what form soever, is impermissible in
any constitutional democracy. It is throuch elections §j .,
that leaders are clfiosen and mandated to conduct the a;§é¥:p
of the state 3“5; therefore,  -the decision of the court
in a pet*+vinn should hot be tampered with and least should
it be upset by an authorltzww§efwgf the constitution
provédes that the|subject  to appeal and therefore it behaves
upon all interested paﬂies to ensure that the decision
stands if demoeracy and constitutionalism are to prewvail.

It is, however, clear that such a position is edtopian.

interference with judicial decisions has since colonialisn,

been a feature of government. Indeed, '"the =--= position of the

judiaciary did not change with infeﬁenéence. 'The independent

governnent realising the importance of a subsorv1nt Judiciary
the interpreratior and forcement of policy, has not

in
taken stens to lecitinise it (judiciary). We find that

2.

the hicher comts are still managed by:&%ﬁpartrla‘tes." The
jJudiciary is used as a tool in the intexrpetation and enforce=mont
of policy today as it was during the colonial administration.
How this affects the indepence of the judieciary in the
interpreration of the laws relating to Qiections'petitions way

be seen in the light of a faw petitioens.

The petitions that are most telling of the indepedence of the
judiciary iv petitions are those that concern aovernment s

sponsored or favoured candidates and the ordiniary mami: he o amee 8

such petitions give revelations of the extert of judicials
inde@sendence in that it is in such cases that the Executive may

Loy



independence in that it is in such cases that the Executive
may intercedqf%he judicizal process to eneure judgement in
favour of the goverhment party thereto, These petitions more
oftenly than not involve personalities in the cabinet who,
due to their advantaged positions, are able to intimidate
both the voters and the candidates. The collusicn of the
state apparatus in such conduct is, at times, explicit.

Cur concern here is to see how the judiciary operates when
important decisions, likely to entail pélitical of administr-

ative repurcussions, are before it.

Though the validity of the election of some
cabinet members and national notables have been chalienged
in the 1979 general elections, the petition which can possibly
deternine the extent to which interference, if any, haveftaken
place im RAPHAEL 5AM5S0ON KITHIKA MBONDCO V LUKA GALGALO AND PAUL

nceI.® The facts here were that the petitioner was an intending

candidate »t the preliminary elections for the parliamentary
constituency of kangundo in 1974, The petitioner withdrew from
the elections before the nomination day. He alleged in respect
of the withdrawal that he was illegally and improperly prevented
from contesting the elections, inter alia, by the second Respondent
perscnnaly threatening the petitioner with danger to his life
unless he withdrew. As a result of his withdrawal the second
respondent was the only candidate who was validly nominated
and, consecuently, returned to parliament unoppossed, The FPe-
titioner alleges that the conduct of the respondent,constituted‘
the offence of undue influence under s9 of the Election offences
wet? (hereinafter the offences ict).59(c) provides tha gjpcrgoé7d."
directly of indiresctly, inter alia, makes use of or threatens
any force or vidence for the purposes of:=-

"inducing or compelling any persoﬁ to refrain

from becoming a candidate or téﬁﬁi hdraw if

he has become ¢ candidate:ﬁ In allowing the

petition the court observed that:-

"He(the second respondent#) was in our opinion
acutely conscious of his high governms ent
position and it was this which moved him,---—
to a sense of outrage when he learnt that he
was to be opposed by the petitioner------to
whom he referred to as "little"man"10

It is the contention of the writer that the decision

o A Feaiet mas coFrect In nointe of law and fact but what



happened after that decision is what is of importance in
assessing the independence of the judiciary. The petition

was the first during the history of Kenya which dévested a
cabinet minister of his parliamentary seat. It is a landmark
decision in that it showed that the judicaary was prepated

to balance the rights of a commoner with those of an importamt
perscon and by implication those of the Executive. The decision
of the court not only invalidated the election but had the
further effect of barring such reppondenkte from conteging
elections for a period of five years from the date heJreported

guilty of the election offence in questlon.!l This decision
was followed by a hasty amendment to the constitution empoweréng
the president to pardon election offenders who would therwise
be barred from contesting elections.l? The criterion for the

exercise of that discretion was not provided and the Frosident

could use hissole discretion in the matter.

The amendment is curious in certain respects.First,
it clothed the Fresident with constitutional prepriety to E
“m v
%ﬁfené election offenders. This was in additon to his prerogative

of mercy provided under 527 of the constigtution. In the use |

of such powers harm may naturally lpefall some people. ﬁecondly,‘

the amendment, as in the 1966 amendment requiring members who {

resigned from their seats in parlimanent, was rusg¢hed through
parliament with obsgebe haste and in breach of the fourteen
days notice requirement on any bill seeking to amend the
conétitution. The bill went through all the stages in one

day with only two members objecting to the bill.13 Anyona

one of the two members Who opposed the bill said that:-

“"Anyone who breaks the law while being
elected and is iaster found to have committed
an offence=~---in the High Court before '
Furopean and not African judges shoﬁld not
only be thrown out of parliament but should’
be jailed----, If leaders are going to be
chosen in ways whikh are illegal, and they
are pardoned for the illegality, then you
will find some people locking up their
opponents in houses to prevent them from
presenting their papers,'14 Anyona was
challenged by the Attorney General for



improper motives on the sponsors of the bill,

The sponsor(s) of the bill was; undoubtedly, the
Executive. The bill was so timed as to make its first
beneficiary the second repondent in the above petion, a

cabinet minister and a friend of the Fresident. It is clearly
manifested that that was the intended purpose of the legislation
by providing that it will operate retrospectively. The effect
iof this amendment, it is contended, was to ren%iihjhubge the
rdec151on of the court in the Ngei petition.This e%&eetgkhough

‘retIOSpectlve, had . the effect reducing the independence. of

Ltﬁe judiciary but before a detailed analysis of that contention
is made, it is necessary to see how the same modus operendi
‘could have been used in the 1979 elecitons if the President
Fhad opted to use the amendment as.it was used in 1975,

IN TITUS KITILY MBATHI V. _JOSEPH THUNGU AND BANIEL

. MUSYOKA MUTINDAL® a cabinet minister's election
was again being challenged. The petioner alleged that there

was conmiwance between the second repondenc¢ and the administration

through the active intermediation of the respondent's brother

b
3who was a senior civil servant...Fhe petition further alleged
[aCtb of bribery in that the eecond respondent had, during

| the campaign period, given or caused to be glven‘money and

| material to induce voters to vote for Bim, It was also alleged
| further .that he had deliberately delayed a chegue issued

by the:government for $.15000/= in aid of schoold whchch

. cheque tF: respondent produced during the campaign period

| to influence VWoters. It was also alleged that the petitioners
Eagent were not allowed to w1tness the ma:k1ng of ballot

papers for illiterate voters bn theo polllnixday.l6

The second respondent had also caused the palling to slow
| down whem he handed a note to the presiding officer at one
| polling station.17 He, the second respondent, had exceeded
the statutory mavimum of expenditure in campaigns}g

. The petitioner had polled 9365 votes against the séconf

! respondents 9759, °

| '

& In allowisg the petition, the court held that the
gsecond responfent was guilty of the election offence of
1

bribery as ‘prescribed in the offences Act.19

f . — Gy - , —."i



He was also found to be gquilty of using undue influence

in the elections by the provision of the delayed government
cheque., The court further held that thefe were were irregulae-
-rities in the polls manifested in the disallowance of the
petitioners agents to witness the marking of the ballot for
illiterate voters and that there was poor arrancgements in the
voting précess causing undue delay., In the light of the offences
proved, the second respondlent could only contest the éﬁections
if the Fresident pardoned him which discretion he did not
exercise.?? The by-election was won by the petioner,

Thé other 1979 election which may be relevant in
determining the extent of executive interefence in the
judicial process is ARCBISHOP STEPHEN OLUOCH V. STANLEY THUO
AND MATTHEW OGUTU.21 Here the petitioner alleged that Ogutu
the second respondent, had committed either by himself or

through agents the offence of brlber%/prov1d1nq food to

voters in the cuee%z and durlng the campaign when he gave
cash to influence voters at night meetings.?3 It was further
alleged that fhére'was activc collusion between the respondent
and the administration with chiefs acting on his behalf to
harrass the petitionersscﬂ:;;s.24 The petitioners—wese furthexr
alleged to have been refused to witness the marking of hallet
papers for the illiterate voters. Irregularities were further
alleged tc have occurred when voters were turned away from

Sigalame pdlling station”>

and through the returning officer
refusing a recount for 11 candidates and proceedinq to
declare the second respondent elected. 26 The agents of the
petitioner were not allowed to escort the ballot boxes.Z7 !
The second respondent polled 12452 votes against the petitioners
12429 votes. The court found in favour of the petitioner
observing that at sigalame _

"The presiding officer prevented people from

voting when they were entitled to vote., it

least five hundred people who attended the s:tation

28

to vote did not do so,”  The elections werey ;4. -

-fiedl:;’the petition took a dramatic turn of

irony when the court found that the petioner

was guilt of an election coffence observing that
"It is in line that he(the petioner) has succeded



%ﬁﬁz‘&~gsson twoi:grofinde~each of which is fatal to the election*
And by presenting the petition 6 he has brought
tc licht what -as clearly a wroeng procedure in the
recount of véetes and alse of arave irregularities
at Sikalame éolling statione-=--- but we find that’
by taking into his possession the ballot papers
he was himself committing an election tr)fft::ru::e."29
The petitiomrcould,therefore not contest the By=-
elections. The offence alleaged is constituted under
53 of the elections Act which nrovides in paragraph
(6) that the offence is comnmitted where a- person is founde
"in possession of a ballot paper if not entiled
: to be in possession of one? The second respondent
was, however, absolved of guilt as to the commission of an
election offence. He contested the by-elections and lost,
The fwiding of the court that the petitioner—%ad committed
an election offence whereas strictly legal may have been
a disguised attempt to ensure that the respondent did not
‘get stiff competition from the petitioner in the by—electlunc
and” hence stood a better chaqe t6-win,

On the étrength of the Ogutu and Mutinda petitions

, & conclusion may be drawn that the independence of the Judiciary
is rarely, if ever, interfered with, This may not necessary
exclude the argument that the executive's non-interference
was the result of the electorates manifest opposition to
the respondents in both c=ses which was real on fact'that
. despite;*their advantageous positions ahd the electoral
malpractices fhey porpetrnted, WAstﬁe mzrr'n of wvotes
betwe-n ther and +‘e1;fr1vals vas~small Several facts
surface from the Ngei, petition. The Detxtlon may lead to
the conclusion that by iponsorlng the b111?;;f mZklng its
operation retrospective, the txecutive and the Leqislature
were impliedly encroaching on the 1ndependence oftthe
judiciary by maklng ineffective its judgement. On the
other hand it may well be argued that by allowing the due

process of the law, up to thé determination of the peti
to proceed, the Executive sought not directly to i
with the judicial process but to man1fest its 1nte
by way of leglslatlon only after the dgfisioh‘ogr}AQE
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On the whole the impact is the same because even such
mode or delay of interferenc: has the same effect as
direct inter. rercé, nanely, to overturn the ruling of

the couft.

/. The indepepdence of the judiciary may also be
said to be eroded with respect to the princople of using
only expafriates Judges as a means of "insulating” the
ifrican judges from po1itics. One judge has araued that
such"insulationis tantémouﬂt to doubting the African
judges impartiality?l The writer agrees with the judges
view entirely on the peint that such insulation implies
that African judges cannot be impartial in certain cases
for exanmple where elections are concerned. The insulation
not only implies that nfrican judges cannot be impartial
but has the effect of isolating the judiciary from the
peoplé théy sérve. Thisrisolation was seen as wrona by
R®M.Kawawa when he said that- |

Judicial ~nfficersg, ~====- are servants of the
pecople and as such they must identify themselves
with the people they are serving; by this I
mean that our judicial officers should know
the people as much as if not more than they

know the laws of this contry"32

It is contended -that insulatiop is a wrong
principle én the circumstances of Kenya; The Afriean
judge in the High Court is as much a crgﬁure-of the
sys ‘em as the expatri=te judge. He, li'e his vhite cou-
-nterrart, has his political,class, relisious and cultural
biases.As part of the system, the judge, whether indeguious
or expatriate, has to chose between service to the people
or to his employers and,iinvariaﬁly, judges chose the latter,
The influence of class pervades the judges irrespective
of colour. In agreeing to be influenced by the Executive.
or fo owe allegiance to it the acknowledages that in -any
conflict between him and ghe government he stood to leose,
Therefore, the petitionSreviewed show that the independence
of the Hudiciary is not total mitqualified. The petitions

were correctly decided but had there been any conflict
LA LAl admmrnwntatian A€ cnhetantive law and Executive



to conform with government policy.

(ii)The Socio=Hcoionic aspects of blection Offefnces.

it has already been posited that the exclusion
of indeginous judges from the heaeing and determination of
elections is a form of uniting the independence of the
judiciary. Expatriate judges cannot be held to be well
versed in some peculiar aspects of life in Kenya which may
arise during the course of trying petitions. It is not hogo_
-ever the contention of the writer that African -judges are
versed in all-the various aspects of social peculiarities.
The argument is that, their educaiton, class and political
biases notwithstanding, there are instances where African
judges may be preferable to expatxiates., This is particulary
sco where oathing is a mgﬁor:ground. Given the social and
‘economic stratificaiton of the Kenyan society, it is inevie
-table that varyineg degrees of importance are attached to
a case éé aforesaid by the various classes and communities,
The argument in tiris section will be that whereas such
practices do in fact- derogate from the principle of free
‘and fair eie;tions, theii overrall impact and significan€e
is oftenly over-dramatised. This is partly due to the lack
“of %Szg:iété
‘various electoral malpractices do not necessarily influence

and, partly, because in the perspectlve of time
the outcome of elections,

52 of the offences Act does not define what an
election offence is but prov1d&s that: it.ds an offence’
described in part 111 of the Act. Oathlnc ‘constitutes the
offence of undue influénce under the offences Act. The first
petition where oathing was pleaded as a major around came
before the court in 1975 in FRANCIS FHILLIP WAMBUA V LUKA
DAUDI GALGALO AND SIMON KITHEEA KIILU.>2 In ‘this petition,
the petitioner élleged that the Kithitu oath was administered

to a publié meeting at Masinga market in Yatta Constituency.
The ritual was pe:’orned with the concurrence and connivance
of the second respondent and in his nrecence. The oath
required voters to vote for the second respondent on the

pain of temporal of spirituai injury. In consequence
electors voted for the second respondent of did not vote at



about ®aths and electios thus:-
"That=~~-~-=in any case whatever the use and
utility of oaths in the past they are out of
place in the political circumstances of the
Kenya of today. The constitution allows citizens
free votes, An ocath would by putting shackles
on that freedom subvert the constitution,' >4
The writer wholly agreecs with the opinion of the learned
judges. The truth is, however, that some of the blalant
lies told by the second respondent to the court could
not have been dared before an African judge. In leading
evidence in rehuttal of the alleged oathing, the second
respondent argued that in Yatta constituency, a large number
of the pecple were highly educated, that the peasénts
equalled the businessmen in nusber, that the akamba today
do net cling to custom and therefore there was not much
superstition among the ordimary people because the majority

of the Akamba are devout Christians®3® Surely that was
nothing but falsehood.

QOathing was held to constitute an offence under
$59 of the offences Act. The decision of fhe court in
KIILU's petition was followed in SIMEON MUSAU KICKC V LUKA
GALGALO AND FREDRICK MULINGE KALULU 3Oghere oathing was
alleged to have taken place in a public rally. The second

ground &f the petitién in this petition was that the
respondent used a frandulent trick, device or deception

to influence voters to vote for him, This ground will be

discussed shortly. " ,Mahud
M}U~m~ meﬁﬁ'vshxllu%nfr *Fh N

In 197¢ three petltlonq alleged oathing as
a major ground These were DR. JULIUS KIANO V KEN NNETH S.N.
5 MUDSON MISIKO3/BAHATI MUSILA SEMO V WALTER MUGANDA
AND MD°55 B.MUDAVADI.“95f these three only the Murcor petition
has been decided. The petitioner there had alleged that the

Kelaenjin Mgnyonyo oath Had been administered at a public
meeting with the concurrence and connivance of the second
respondence during the 1979 elections., Unlike the Killu petigion 4

in the 1974 elections, the Murgoe petition failed. In dismissing
the petition, the Chief Justiee, S5ir James Wicks, said that
the allegation was baseless because cathing could not be

rendonod huy t+he adminictration M far loce dAnrina nerinde



of election"4l 1y appears, there{?e, that the judicial

trend in 1979 is to dismiss petions where ocathing is alle-
=ged to have been administered to persons in the open
especially at rallies. This may be a reasonable approach
be_ause the impact may be said to be dilited as such, here,
however, the oath is orally taken in private, such circune
-stances may impel the court to decide in fagour of the |
petitioner. Kianos petition falls under that category

but by the tire thie study is printed the case will not
have been decided, It" is noteworthy that the Kikuyu and
Akamba people renard the oath with more raspect than oﬁher\\
tribes. The use of the oath negates the principle of free
and fair elections, It is regarded Nlth distate by the
courts as demonstrated in 1974 when the majority of the
petitions which had oathing as a major ground. The benches
aversion to oath is, it is argued, the product of its
cultural background and educticn. The judge who listens

to such petitions regards the oath as the madir of primitivity.

within the Afrié% coingities the cath was
sparingly used and only in cases of deenecessity, It was
used as an instrument o§ welding the community together in
pursuit of common goal or in the interest of justice. The
oath had the effect of building the person taking it to
a mode of conduct which was in line with social goals.
Today with the disnﬁ;egration of society it is basically
used for selfish ends, for example, in electicons to bind
the voters upon pain 6f spiritual or tempral injury to
vote for a particular candidate.

) Bribery, as indicated in the Mutinda Fetition [apw)|
*%reviewed earlier, consits in the direct forindirect giving

of money or other valuable consddexation to induce a person

to vote or procure votes for a candidate. 1t may also
be be constituted in the procuration or giving, by or

on behalf of a candidate, any office*’place or employment
so that the person sc given may vote for a candidate or
procure votes for him or refrain from electing anothe

candidate. 44

In the Titus Mbathi V Mutinda 46 brib@y was constituted




in the giving of material and money to voters inorder to influen
=)

them to vote for the respondent. Jn the Kiang p@titiogg both

oathing and bribary are major arounds. The petitioner alleges

that voters all ovetr the constituency were agiven cash

iducenent to vote for the. respondent, Such «ift-, - it.is

urther alleged, were accompanied. by procuration and or

es of employment to the young voters. Civen the financial
“ships of rural Kenyans, election, time offords ther the

~phonce when they can get some mrney for their voterg. The %

=orwl nce is more oftently than not ready te sell their
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votes for needdd hard cash. Such gifts are not however

at law of any force. The donee of such gifts may elect

to elect any éther candidate., It is npt rare tc hear such
slogans among the public like "To X for money and to "¥"
with votes. 4/ Given that the candidates are essentially
p¥etty=bourgeocisie town dwellers, the electorate finds
itself justified to take their money because election time
is the only time fhat members, move oftenly than not,

return to their constituencies.

)

The:ceuits have not treated b{igg%gﬁﬁeriously
exeept in fhe Mutinda case. The procuration of votes
through bribes should not be condoned because it deprives
the electorate, where the electorate is really improverished
and they mostly afe, cf the freedom to exercise the franchise
freely ‘and bribery also minipises the chances of winning
for poorer candidates. It also makes politics a game for
the highest bidder. The indolence of the courts in._ this
regard may be the result of the difficult to correctly d

determine what is or is not brabery during elections.

7 Few;petitioners #f any have relied on 3511 of
the offences Act which makes it an election effence to
publish or cause to be publish@d‘befor@ or during elections
any false statement of fact in relation to the personal
character or conduct of any individual candidat@égor to
make or publish, before oxr during elections, fer!the
purposes of prowoting or procgr:ing the election of any
candidate, any false statement of the”wifhﬁrawaf'of any
candidato.49 In the Kalulu 3 petition fhe petitioner
alleged that the respondent used"fraundulent trick device
or deception" by allowing a plane, his (fespondeﬁig)
election symbol tdt*low over several polling stations
dropping leaflets and defamatory handbills which seemed
to potray the petitioner as a corrupt person who was not
interested in the welfare of the constituency. In finding
for the petitioner, the court held that it was unmaterial
that distribution was from an eéroplane, Off the essence
to the commission of the offence is that such bill is pri: nted,

published or posted up. In
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In JOLEPHAT ANJUGUNA -KARARJA V MANASEH KABUGI AND

ARTHUR MAGUGU,51 petitioner alleged that the petitioner
had been guilty of two election offences, namely, that

he gave food or other drinks to people to influence 3
thém to vote for him and that he had distributed published
material containging falcc statements about the pétitianaz‘
He alleges that in the cartoons so published he is depicted
as an irresponsible person who had caused great suffering.
to university students while he was the vice chancellor

by inviting the police to come and beat students. This
petition is yet to be decided but the petitioner contends.
that the publication of the leaflets caused him to lose

in the elections.:

In William €herop mu;gngJ s11(d) of the
Election oftences was invoked, 1t was alleged that the

respondent had caused false statement of the petitionexs
withdrawal to be circulated in consecuence of which ke lost,
the elections. This ground was not specifically proved,andi
the court di@nissed the petition. The courts attitude
towards offences under S11 of the offences Act is

ditfficult to determine because either the section is
pleaded as a minor ground or no evidence is called to
establish the ground.

Treating is defined as the giving or
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procuration of any food or drink or the provision of uw;.ﬁ

toan theckor Fo i plt
money by or an behalf of the candidatiﬁ not to vote

at all or not to vote for amother candidate.”3 14 is
desirable that this offence be repealed. It is difficult
for the court to determine for what purpose such mourishment
or victuals were given. The provision of food and éﬁnk is an
accepted form of hospitality and ome is condidered rude

if he does not provide the same to visitors or friends

There should be a difference between treating during .

the polls and during eampaigns. For the reasons abowve . . ...
the court should be hesitant to pronounde any conduct

as treating in the latter case, 1ln Ogutu's petition,

' i id not
the grounds was specifically pleadedt&0“9h it d



succeed,

All the petitioné included nearly similar
irregularities pleaded. an irregularity does not bar
a person from contesting the by-election if the elections
are mullified on that ground.SQSugh drregularities. z%ns:i.7
in the counting as is alleged in the QQE___petltiogf
communications within the polling station by a person
other than the Predidng Officess””
‘agents to witness the marking of the ballot for Illiterate

refusal to allow

people or the incafAEitat:d55§hd failure to comply with

the language requirement. In one petition, as has been
nentioned, the holder of a language proficiency certificate
was notthe person issued with the same because he was
illiterate nad in that petition the court did not hesitate
to nullify the elections.”’ The consequences of an
irregularity are by far less severe than those attached

to the commission of an offence.

CONCLUSION. _ h
It is to be observed that judicial approach

is influenced by both express and implied factors. The
express factors are both the substantive and procedural
rules of law, The implied factorsaare those pertaining

to less, political belief, cultural, religion and Ji:
éttdnici@y;&@espite the seering independence of the
judiciary in petitions, these factors operate to militate
that independence. Limitations may alo take the form

of direct or indirect executive or legislative interference
in the due judicial process.It has also been argued that
the insulation of African judged, ostensibly from political
influence, is an unjustified limitation of the inderendence
of the judiciary.

The importance of election offences can
only be understocod in the light of the circumstances °
of the society within which they are perpetrated. This
is so, for example, wheme oathing is alleged as that involves
a sociological understanding of the community within which
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it was administered and their views thereon. The judges

should therefore interpret the Blection /¢t in accordance
with the social political and economic realities of the

society in order to arrive at the correct decision,:
Finally; it may be observed that increse of petitions in
the 1979 general elections as compared to other elections
is.an indiction of developing political and constitutional

——

awareness, T
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Administrative involvement in elections makes the e#ection
process appear to be a state sponsored fanfare. In operation
the administration has not done any thing to alleviate the
fear and suspicion with which its conduct of elections is
v1ewed Oncihe cgafrary the administration hasﬂ?een known
to negathmalntalnance of which it is chargeéﬁ Political
faWouritism has been noted accross the Republic. The involment
of the administration in the election has made the public
sistrust elections and lose faith in it. The administration
should not only be excluded from the electoral process but
also from polities. It should always be regarded as an

impartial institution,

The politics of elections and their conduct should
be organised by an independent body. The constitution has
made provision for the existence of such a body which is
the Electoral commission, As indicated earlier, the operatxonal
significance of this body is debatable,. Its functions have .
for the most part been assumed by the zdministration, This
bringngisrepute nad disrespect to the i{»ody. It is suggested
therefore, that the commission should be seen to start
functioning effectively if fairness in elections will be a
reality, By becoming active the comnission may well exclude
the administration cum executive inferference therewith,
Since the manner of its appointment may subject the commission
to political pressure it is suggested that other than the
President nominating the members therecof, the task should
fall om Farliament. The commission has up to date failed to .
prove itself as an enviable constitutional watchdog in
elections,

The socio-economic circumstances pertaindag in Kemya-
also contribute the victory of any named ecandidate. The relations .
of production in Kenya dictate that only those in the higher
Fiers in the social economic strafication may have the chance
of contesting if, not winning, elections, Economics dictate
that only the candidate who can promise and or has the ability
to bring development in an econédmic perspective stands a
chance of winning and is supported by the impoverished rural .
poPulace. The ablllty ox promise to develop the constitueney

e SR =2



The judiciaxyois part of ou
ges in the bench are identifi

&Qéial stratiﬁi,atiﬁnéand they
fejudlces both cultural, educat
,lass. In the determlnatlon of e
ne ‘iha'fframework. All the ju
ction petitions are expatriat

=

th peculiaz£3£;;can practices.

,geé from pclltics by re¢w31ng
g@titiﬁﬁs ‘should cease so that th
halp to make ‘judgements in case
nder considexatlcn,,rhls is not

indegiens 3udges are not a tool o
thﬁ“premise is tha%iggy be partic
some issues. It is obsezxved in so
of the judlc1ary has not changed
;a'aversion'to political opposition
needed a subservient judiciary. The
rﬁgéling its dependency on the judi
énd application of policy has cont
~where the judiciary becomes untrac
because the Executive could use it
dirom its policy.

Presidential elections are
opposition to policy,open oppositio
is suppfessed with untold zeal. The
muscle is felt in politics and admi
and in the party and in every secto
opposition to the predidern® is wooi
state and pait%jemormous powers vegt
same to pre-empt opposition theough
co-optation.

Constituencies, it may be
follow the policy of divide and rule
colonial administrations. Except in
trak-ethnic constituencies, This ine
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since only KANU may sponsor candidates in parliament
elections, and since opposition is nipped in the bud, independents
exist as the only alternative to organised opposition, The
‘constitution as it stands requires that every candidate be
sp0ﬂéored‘by a political party. Amendment should be made to
make provision for independs¥and this may go.a long way in
establish;ng to rea11t3 the now m?thlcal prlnczple of free
and fair elections in Kenya.

Lastly since Kenya is a defacto one pary state, and
since opposition is trampled, it behoves upon the fulers and
; party leaders to at least give a semblance of democracy in the
_Aparty operation., Every KANU member, even those with ordinary
-membership, should be free to contest elections without the
rigours of locking for a clearancaQcertificateﬂ“g%}s suggestion
is given in connection with cases where the partu’'s beureaucratic
framework has operated to lead to the exclusion of oppositional
elements. :

Elections, therefore, have never been, and it appeats
will never be, fair unless the social structure is transformed .
Withvthe inter-play of the various legal, political and econémic
factors alluded to in this study the election system calls foe
re-structuring along legal and social lines if fairness °
is to be instituted. In Kenya, therefore, the election laws
and’ the constitution are noble manifestations of the commitment .
't6 democracy and constitutionalism,but they Have been so manie
qulated as to make nonsense -of the principle of free and fair

elections, ,wwaﬂ’
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