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On 8th November, 1979, Kenya held her third national Assemtly

e e~,tions within the framework of a de facto one party state. One of

tr}e principal tenets of const itut iona l practice is that elections should be

~~ld aq frequent intervals so as to ensure the existence of a democratic

tepr<f1cnta t ive go vernment. Genera IIy. e lectio ns in developing count des ,

~ re ~Jl impo rtan t because they do not constitute any significance changes
. I .1 l' . 1\ . . r n h li I' r'l'm 'erc.':·:=r t ne cornpo su ron 0 t re ::sov~~r~lmem or t e ru 109 e ite , r.tecuons

I-
are iLTlI.DJ;:f:ll1t\in terms of leg tt i.u isat i...m , evolution, and rout inisat ion of

t~el procedura ~ and structural rnecha m sm of the Executive to ma inra in
I I '

i~s~lf in po wer . This study wil i, rl','2reL)re. set our to examine how the

el~ctora t system is const itut ioua l in as much as the provisions that relate

to elections are or are not obse r. c:. The general theme is rhat elections

~n Kenya have neither been Leef:: or ,Cd l-::- due to express or .impHed

circumstances in Kenya.

The first chapter wi l: eX2.~11iiK: the' colonial background to elections

in Kenya with a view to ana lys ing the development or otherwise of the

.electo ra l system. It villI be argued that the system of election did not

develop during the colonial era because the colonial government wa s

never known or designed for scrupulous respect for corist itut iona l prcvis ions

Secondly, elections during the colonial period had the perpetuation of [he

colonial system with all its defects as its primary purpose. The election

system, it will be argued, was so structured as to ensure the attainment

of specific policy goals as seen by the colonial administration. The

analysis in this chapter is important in determining whether the weaknesses

inherent in the Kenya's electoral system today a r e the result of historical

factors or results from an undertaking by the independent government La

ensure that elections served specific po licy interests as viewed by the

of colonial he r itag e and t he legacies left at independence.



Chapter Two will involve a descriptive a na lys is of election laws
'/

as they are in Kenya. The analysis of the legal framework is aimed

to indicate the importance legal provisions attached to elections and the

att itude iof the ruling elite towards such provisions for elections. The

central' theme will be that election laws are not bad per se. They are

designed to ensure that elections are free and fair. The novelty of the

law is however eroded by the interraction of a multiplicity of factors.

These factors include social and political variables that may operate

as express or implied limitations on election Jaws. Such variables

include the nature of the class relations in Kenya, the po sit ion of the

ruling party vis a vis the government, the Executive elimination of the

OPpol~ition and its conduct of campaigns to mention but a few. Regard

will \be hard [0 the electorates' right to elect any candidate freely and

fairl~ as provided by or under the law. The r elat ionship between
i

candidates and those in power or some political corer ie and how this

relaJ,bs to the principle of free and fair elections sha U be examined.

Thus, the chapter will seek to determine whether due to pressure group

poliiiCS and the involvement of. the Executive, elect ion laws, like all Iaws ,

are in content and practice an instrument 01' c lass dorn ination. This is

more so in constitutional terms where freedom and fairness in elections

are sought to be inst itut iona li sed through several safeguards for example

the electoral commission and voting by secret ballot. It is the aim to

see the operational effect of these safeguards in elections.

The third Chapter gives an analysis of elections petitions and the

courts attitude towards them. The orimarv aim is to examine the
L J

independence of the Judiciary from the other aims of the state in the

determination of petitions some of which are of interest to the ruling

elite. It is argued that though seemingly independent express .and implied

limitations attach. to this independence. The theme is that the Judges'

independence is limited through legislation where the Executive finds

rea son to intervene coupled with the Judges cla SS, educat iona 1 and

reli;:;ious Lia ses , It w ill be argued that the judiciary is not fully free

from political influence and that on occasions their decisions are tailored

..... /3



I
to those po lit ica l realities that are prevailing. The" insulation" of the

indigen09s Judges from hearing a nd determining elections is presented

as an incidence of the limitation in the independence of the Judiciary.

It will further be argued that though expatriate Judges can, and do, arrive

at correct decisions on issues of loca 1 significance like oathing , the

indigenous judge may be held to be better equipped to decide on such iSSLe S

due to his background. It is suggested that ,. insulation" implies isolation

and that it is wrong because the Judiciary docs not operate in a vacuum.

(
I

Lastly, Chapter Four of this study is comprised of conclusions of
\

impqrtance derived from the general body OT tl:e stu iy. These conclusions

are accompanied by recommendations on how the electo.ral system may be
I

considerably bettered. These conclusions are not in any way exhaust ive ,
I

Onlyjrhe most important are preserrted 8 nd, therefore. other conclusions
"may be found in the general body. As indicate J at the beg inning. elections

in l1enya have limited significance and one hopes that through such a study,

the attitude towards elections will change to reflect t r ul iy its importance in

an ordered society.

/
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voters was in all a tic I /fj _ Lanri, nt. To quali£y a s a vote ,
one h d to b an ,(u} and iti h subject of uro e d sc~nt
or origin, ordin rily r sident in nya ror t least a per'o of
t elve consecutive OJ tls ri r to th date 0 >1'cation, nd
r sident i the ele·ctoralarea in which application is ade fo
at least thr e onths. significant 0 is ion as th I' racy
require e ts vhich wa 1 t r va tageously us ag in t er
rac

c indate un er t e rdinanc of 1 19 h to afi fy
r trig nt r q ir ent. They h to satisry the req ire nt

a to naitonality and age and hav t 0 years or linary residence
in the protector te, e abl to r a d rite and speak nqlish.

vThe ections w r 11 sy te opul riz. i 50
c lIe deno£ratic 0t tes to y t1_~ political r alitie, r th
tenura v thrE" y ar • Th rdin ce further ad zo ision for
nor ination of t Indi r pre entative , At this junctur on
c~n clearly d ter i in vhose int re t the L gislati e C i1
so constitute would serv •

Tl e tablish e t f a legislative counc'l ith n
official ajority erved to p cify th settl~rs. hey ~ r t
thi ti e det r ined to ectre th~ir intere ts L~ainst .nc
by oth r ajority rac hus in 1922 Ih n th ood- int rton
Co itt0e reco en e t. thE"el cti re resentation shoul b
seven for ite nd f r for Jncicns, the ettlers velC ent1y
r jecte it~..... i ly on the gro nn t ~t it ave no suffici t

afegu rs to tIe ro n co it a ainst Indian Ire 0 inance
in the future.,,6The COM. is.ion's reco en tions seem to have
foun x res ion th folIo i yp in hat was regar e a a
b tray l y t ett1 the f ,ous Devon51ir ~hite
) per of 1921S T1C a: r fIr co red" t e vast ajority li'ing ir

Kenya ,_ < ·ly the African an r COrlf!J0 dec th t in atever th
as, rr~ca] int<rE"st cr' r

i ort2nt gre'~ i the int~ stc 0

as uch as it was ere1y declaratory
i lementatio of it~ olieie.

t. T 0 the a r ',s
t.n J( 'ity, it fail d i

nd ve no pro ision for

lJptoand u til 1923, t.1e f ican voice wa ignored,.
'rIle1919 Legisl tive council Co mittee h d reco end th t th
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tiv Co is io er bein th cro n officer cl st to the Afric n
f»ho ld re re ent th xr intere _~. his a not a novel icy

t te orrt since he as oste sibly already representJ-~,~ ~ k...-

interests. Representation by n officer of the cro On)cou Ld

ever b c lIed uno co pro ise i osition. i the
~1923 paper dee ed it nece sary to c < ~ this cky state

of affairs, Its efforts t r at the best n ive. It propos d
the no in tioh of a issionary to advice on frican affairs
"untill the ti e co.es \hen th natives are f"tted f r d"rect
representation." 7 h icy naive c u it pres ed
the issiona y's ac uitance with £rican e s.

fric n political consciousn ss can b traced to
t e 1920's. In th e rly 1920's, there wa a proliferation
of lie I artie bas on r ionaI, b t r lY1 tional,
phen enon. T e ost i~port t [olitical organi7ation that
gave expression to .frican needs anr. aspirations was the e.
East Afrie n oci ion. The association c lIed for a pr 't

gainst the t st "ipand "( ass), for d labour and h _
t sy.tem in 1 22 a a r.C' It or wh'ch disturbances e sur d
in airo i c 1 in ting in th shooti 9 of t\'enty-fi dead

!

.nd the est and su 5e ent d ort tion of its lead r, larry
Th , t Ki yu.

frican politic 1 d ands led t11 colonial ut-
horities to refor ulate their a proach. Native Trubunal "ere
forme in the 1930's. h Tribun Is were never intended to

ct as litical fo t. s in any independent ~ens given the
fact t at they were controlled and rJ. "ipulated by the colonial
cdlinistrati) , for ex , the D.C. who was a white was an
ex-official e lr an of the lr"bunals. Th Tribunals" ere an

8 Iv-._ 4attempt t repres nt tional ad inistr tion" T as on -,
o serve that th period up to 19 3 'as an epi 0 e of settl r

t e pt t gain supre aey in the pr tectorate. Their ze 1

ay be said to be i ort nt in one respect, namely th it
h lp K eny alonq t 1(' ath Or constit ti r.a L rOr)r 55 faster
than in r frican Q. e r ..l". "cr i t nces it Un nok--r\..z.. ~~ -t.t:~

here ritich re ,... c e Lccislative ""ounci
s t -( r e>d ur"l"; It TIE' i d jc; also byar e r.

< hsp 1 1';< ~ncss in tle fac( cf COlor ous
•...t c-t " ...i ns ror t ,e sett e th0

uiti-(ir'nsional
ini tratio T e

t e; r .ti ti "\ e; t
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By 1~54, it b~d cco e a reality that the Africans ere
TiM.. -oJ

on the ascen ac.•~ 1923-1954 mar's a significant step
to:ards the eventu?l goal of el ctive represe tation.
By the end of the period the .....uropeans still 'ld a "jority
in the legislature but rrican~ Qre incre sing speedily.
Th period is rk by constitutio 1 and con unal disputes.
It is a t "me w n the settlers tried to consolidate t eir

po er through the Legi lative and Executive council. t
the same tiT""e t e Indians through t e Indian office \erc
fighting for equality with the 'hites. The changes nade
during the criod were radical only in the context of the
ti at which they were conceded. The Africans had by tl ~'
beco e more insistent in their =+«: ,o(,.hc.J JZ...v-c..\A..v·f.,;L..~·

.-~ -



~au truggl and t e r lt~nt
inist ive action to device a cure for the fervent n~ti-

onalis • The Legco nd its lective yste
t () frj can s and t11 r sc r tion of the i r

~ O-ho .~detention of it _ :....t; . T L

di not s tis~y
rty K. •t. an
e was u ele

a a vehicl2 of clanqe a ~t is (r~erve t ct Mloli ic 1
org nizations pC'.e not i teorally ti d'to the r res ntation
in the council, ch of the p litical ctivity \ s not
r flected in th ounc i I• frican political fro ps 'IN r b cor;i a
ct I ve , but t cz s litt1 oppo rtun Lt y of eXIJressing their

." )views in thp 0 nc, and t ey
to liberty-.r d struggle. By

att r cort't~tion 1 prcctise

purs ed the only cour
1952 de ocracy or for

non-exist nt.

e open
that

The political viol once which foun C?'[ ression int
the Mau Ia upr Lsi.no calle for, r ad.i cal ch no in ad ini .•
tr tive r proaoh, It c _ ••..th this in vi

,*"I<JS/f
e~ 1e coco ission was I U1C
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The chapter sets out to evaluate the applicability and
effectiveness of electoral laws in yenya. The aim is to give

description, of ~hat is involved at the various staues of
the electoral procedure with a vie\ of analysing the
constitutionality of the procedures and their' pact on
constitutional practice. The Chapter will also aute t to
examine the structure and operation of the adLinistrative
~achinery which is charged ith the duty of effectuating the
el~ction exercise freely and fairly. The foreboin~ framev,ork

.'ll necessitate a consideration of the normal adrrinistrRtive
require ent of impartiality and efficiency in the handling of
~lec:ions; an r aly is of those admini trative • pecte that
ay be held to be peculiar to the Keny ~tuation in the

constitutional fra e 'or'-;the applicability of election laws
to realities of Kenya's socio-economic s~t-up; and, finally,
a discussion of the hole politic~l z ~te~ as well as its

\.oV\ (,.(. kc-ct
performance in the election contex~ hus, thou h this is a
legal not political study, a social scientific a~ roach is
appropria e if the salient features of elections in Kenya
is to be grasped. This study incl~des an examination of both/
the Fresidential and parliameLtary elections.

I 'D Am.I I.3T E .C \K
The basic instruments providing for the rules and regulations
Lha t govern elections in Kenya are the ConstitutienI, The~' tio-

.. . 2 \The l!;lectional ssembly~and Iresldentlal lectlons Act,~~
Offences Act/and the Kanu Constitution. This section Hill
involve a consider tion of the con tituencies, franchise, -iomd.na t Lon

an cam ~i n~in the general elections. The period under
i 'cussion extends froJ:'lthe dav,nof independence to the present
ay ~ith a vi.w to determining the development or otherwise

of the electoral system from the colonial experience
~iscussed in the previous chapter.

(a) Constituency Boundaries
Kenya like most other ferreer Eritish aependencies

)orrowed and adhered to the concept of sin Ie member censtituencies.
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4This inheritance beca e more of c vivid reality in 1964 •
During the colonial ad inistration, the district was a ajor
electoral unit5• The District is still an i portant unit
under the independent adril~istr tion in matters oth
administrative and political. It is argued that the istrict
is essential in the rulin~ parties, structural macbinery.6

After the abolition of r gionalislID in 1964 the constitution
.ade provision for the number of constituencies tJ..1Stare to
be in Keny. It is rovided t~at Kenya is to be divided into
such berof constituencies having such boundaries and
Lames as may be prescribed by the Electoral commission
provided that such numb r of constitu,ncies shall not be
over one hundred ana sixty oi.ghf (168). D~....,r-c ati.onof
constituency boundar"es nepends on population, etbiniGity, c~mmu-
nic'ltions and demographic features - such criterion for
demarcating constituency boundaries was enbanced by t e
British administration olicy of divide and rule. Inevitably,
the desi nation of constituencies in r~ference to ethnicity
has led to a situation where parochi Ii i has been hei htened.
Ethnicity has had the furtber effect f exercabating tribal
feelings bich it is he avowed dedicati n of the gove rm t

ato er-ad i.catie", The K nyan ex erience bas indicated that though
the ccnst ttuency 10 ndaries are not anipulable t ev n vertheless
fall rrey to the "safe-seat" doctc ine ere an individual
sits as a constituency represencatives ithout fear of rCffioval.
I his doctrine bas, except for th 1979 elections, had practical
siGnificance in eny. It is invariably'ti:~e case tnat the Ire-
sident and his vice-Preoident and most senior c&binet inisters
are never 0 osed in KenYt and th y h ve been constituency
renresentatives since the first larliament. t this phenomenon

~aYJbe explained net ~n ter s of boundaries but ratner of
de~ination through economic pover and otber aspects f force.

The Kenya parliament is comprised of one hundred an fifty
eight elected members. In addition the president is empo'iered
to nominiate up to twelf members to the Tational &sseF.ly from
9.mongstpersons he, if duly nominiated would qualify to be
3lected as mem ers of Farlia nt~O This IO er may be used
3.dvantageollslyto minister a magority in Farliament.



The c0Dstltution or t, elector 1 lnv.s lay dovn no criterion
uj- n ,'ich the 1reside .t ill r0 inate ersons and , theref re,
he is ~ t libert t no in~ted only such people as to hose
su servience he is ssured. This number of nominated memberu
~ut together iih t e 'r-o n t Benchers gives the [resident a
s~bst nti 1 follo.i if Lot on outrigb majori y. Such
power to nominHte, it is submitted, ahould be vested in the
Naticnal ~Gse bly or the Elector&l vcmmission. T is ould
Ie te personal rela~'on~hip to the resident or his close
&i~ES from beine uLed us t~e c-iter:cn for ouch nomin tions.

The co stitution pI viQeG t~e ceilin anl tne floor of
t ue number of constituencies. Lhe und erLy in., tlJe .e is t 1

fairnsss w iC1 is au losed to ki_~ expression in tne
t determine the ccnstituency boundaries. The consti-
ens re t"." t t:,.e b undaries .ef ..•.ect a t Ime J icture

of fairness provides t" at the authority ~hich n' es and
c ,nstitutes co stituencies, shall at intervals of ot less t1an
t cn (10) ye' rs review t e bound 'lries r nd names of t e" ti-
t1 eLcies, a it is e .po ered to order alY lteratior n~mes,
o .undar-Le s or numbers and gaz et t e every SL:eD order=-~ The
co ~i8sion has been candidly inactive ~x ept in 1979 vben attemp1
to ~ave it func 'on \ere th art en by rolitic 1 sequa bling
\' ii ch led to th shelving of th~ commissions r-ecommer.dat Lona ,

c I.cept cf
ctors tb

tutions \:;0

II F l TC I FAD C J•• D:Dr •..•.URE

It is cOlsidered appr"6priate to st~dy the~e two
institut:}.ons tor,ether <"'Ut.' to their numerous jnteractiGns
in crer tion. fS alrea y observedI2thGuuh the c lonial
Lovern ent ~ s not dis L, ished y a scrupu:ous regard for
co n.s t i tutional niceties .~" end esvcu red on tne eve of its
der rture to in~til a sYdtem of co.stitutivn'l rigidity s
t Ie OIly mean~ of safe uardin l minority interests and to
forestall - civil strifeI3• Before indeJencence, property
s t'~tu , cduc et i on , race and merit, 'ere cardinal cor.•siderations
in th~ vxt nsio~ of the franch·~. This beinJ the syst m hich
tie nat'onalist struggled Bcain~t it ~ound aversi n in t eir
tye~. They were resolved to overhaul and replace this system
.~tll rn unsrecified other thich ~as reflective of social re litie

III
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The IS,62 and 196"3 elections saw the c !lcept of
elections cased I. C. communal roll fou ,h and d eI eat.ed,
The .tionnlists and pc rty s t a Lwar-t s vere it !greemerlt that
the policy of one man one vote should operate. The
s et.t Ler-s an the I c aL for"i II interests were not preY"ar-ed
to su~~ort suc~ a p licy because it could clea£ly spell
their doom- .~atjon' list pressure nevertheless t revniled.
In those elections Kenya African rational Union swamped
Kenya Afric'n DelliOCrctticUni~n (herei.after -U and KADU
reRrectively). ~his one-man-one-Vote elections vere
competitive and inter-party but all ~ubsequent elections
have become increasin~ly intr -party and nen competitive.

It is clear th~t if ~1~rali2t democracy is analo ou~
with competitive elccticns, theL the only era of democrqcy
was I962-:S64 , en both,.,.~ nd L~ 11 par t i ei s ac t Lve Ly

engaged in th~ election exercise. This was therefor&,
the onLy ti e that t e Lector-at e W8S f"i ven 3. chc i ce
between alternative policies ~re E'nted by either party.
Tne er icd 1962-1964 s aw Dt' .,18Y . n i.»o rt Ant role .S

the opposition party. rti~ did ~ot, ho\ever, last long.
The role U had initiated did not last long priwa rilJ
due to inti id tivi.., c e rcLcn , CU(,ft. iUl~ au t Lac k
of an LdeoLogy of vs Lue s to we Ld t 1e }arty to ,et' er as
an enviabl 0 10sition n~f'aratursI4. Kenya is not a
de ~ur 0 e party ateI5 ~d there:ore tbe djss.lution
of KADU and its ne.r er wit: ~ U ILs.V n t be explained fully
in strict constitutional tar s. The o~rosition lau never
been seriously )1ven cogn i s nee by tbe rulers. .Tomo
Kenyatta, t e t en rimie 1 icistcr, had Gbse""Ve~ bef re
the dissol tion 0 DU that ,·hereas the Of ositon y be
recognised t unnecessary cri ticis '1S ould not be "tolora ted TT

He added that Ye y _,S prepared to uphold the basic freedom
of the individu 1 ithin a one party frame~ork and that
"at this stage ---------- we find ourselves 1/,ith myriad
relevant gI' Vl1.S and cond i t.Lons for;) one I arty state.
It is inevitablelT~G

The dissolution of 1.~DT]and the enercenc .)f a
defact<.. ....~
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one party derno cr-: C~I .as an Lnd i ca t i.or;of the leaders zeal
to rerrain in power. The nfeQ of a Presidenti31
systerr of governrrent "el71codyin[ the facts of n tional
leadership as seen in the eyes of the neorle, the concept
of collective ministerial1,esDonsibilitJ arl t~e supremacy
of rarliam-nt was noted". This staterrent underscored
the intention of the leaders of KANU to perpetuate their
rule under one party democracy. The leadership sought
to strene:then the Executive over the other organs in
order to remain in tower. By 1965 the Executive had
been remarkably stren'thered by t.e removal of seriuus
administrative nandicaps imposed by the indep.dence
constitution. Thus, one party democracy and a strong
executi ve go h'mcl in h nd , This leads to the mono colLs at ton
of tolicJ deci~.i6ns and implimentetion ~hich may be
reflected in oprosition and politic~l dissidence.

The rise of KIU may be said to .•ve such
baek[round. It ~as syrrbolic of tho disunity .hich
~v~J
_.,u. ' d KANU '..3 rank and file in IaLf.amcn t and in

rolitics~8 This disunity and indiscipline WRS presRnted
by the Exec tive as ? yonstitutio.D.l issue hich as to
be solv ed t+r-ou, n leoal procedure suer: as t ncse Laws
which were Aesigred to roteet the electorate fro~ [olitical
careerists derraLdinr t~at a mrmter who crosses the floor
shall vacate his seatI? The mergence of the en a :!"'~oefls
Union in 1966 as an ~osition purty, therefore, led
to the fir t real test of constituticnal d~~atility in eDya
and to the err.ergenceof political survival t 1l0ll.0hthe
constitution as a primary motive. ~he Y_U quarell liIitn
the the leadership of KAr~ before they left the Iarty
was partially a question of oliey aeoissioLs and rartly
a question of iAdeology. The iITl rtance of the e ergence
of ~U lies in the fact that for the first time ideolo ical

r>

differences sou 'ht expression in instutitior-al t~~ s. As
observed earlier, KA1~ lacked ar ideology of value from
start. Its barest actempt to formulate ideology is feund
in sessional pa er No. 10 of 1965 ~hich, as so .~ hriters

wPV7

have observed is ,,--------------- a document wfJ.ic:J/r.ei t+ie r
a political philosophy nor a plan but n simpl~ 8 ~ er
to public demour for an ideolo·y~ 19(8) The ne~ 0 ~osition



tried to ive t p •..•i, lic an L.leolo y b tits success was

me'red y _xecutive interv ntion t rcu)h the :d~inistrative
mac h i .ery.

VarL us et+.ods 0;: r-emovin.r or oosi .Ion were res Ited
to in bot~ the DT and KID CGSG~. S pro eS30 <bueze

~
notes r osi.t i on arties do not L..i.::>olvepfthei:rjfL~ee ill
K DU as f'or ee to dissolve chrcu rJ .,--------------1" J Lass

~ \? ".0 Vv' .•••..,,-'.)

defection its palliamentary members --------------- \r; "T'.

t rcu h j r-essu re =xe r t.cd 0[, th e ITe..·e r-s" arid KI U was :orced
out of existe~ce t~rGu~L a tecnnique to ffi~ke life as
inLoleral'le as I05sible for t e oposition memLers by vJrious
forTs of discrirrination and victinisq ion ------- until,
t iei » ill b rok er t Jay ,-iointhe rulinr. p,:p..ty·'~O The turn
"~he turn coat I Le is13tion r'e u t.r Ln J t r < t a :t arlia er.t ar'y
seat 1Je vac at ed Y all,, emLer, 10 rcsit.,Te fro th
T) ,t t.e f~rst calcul t Q s t ej j u t t E:-.L.r to po Ldt LcaL

eW~~ I ~
~t-+~""-On~.... Under th 'e ~isla tic 1:, j nan ate froo the

~.I the little Gere.raL 1 c aor .in
s u~ht 1y ~~~ e bers
onLy ni ne (9) IT

~e~)er~ retained t eir seats. Fhe st ud"ng urders 'ere
amended to the effect tna t for a party to e reco r.•.~s Q

as an official 0 ~os"t~on it ~ust have ttirty or ore merr:bers
?snd thus KPU could nc v be reco ri sed as an 0 ffici" 1.0 r posLtion';

To make natters worse for the or~ositi( , 1urther
amend ents to the coostitution~3 and to the Preservaticn

24of rut~ic .)rcuritJ ct were ad e , The president as
tlereunder ecpo\ered to brin~ ~ith o~ecaticn lart III of
the Preservation of Iublic ~ecuritu' ct ~rovi eo he
brought that fact to the otice u~ _arli~~cut ith"n t enty
ei gh L d ys after t ..ie cotnin into 0_ era t ton 01 the .tart.
riefore that me ment t e notice . s required to De riven
vitlin beven (7)days and it ce' Id Gnl~ be approved Ly a

rraJority of the sittiD m mb r8. Un er toe endmen s,
the Fresidenc requ"red only a sim Ie ~aJority to briLu p'rt
III into opera~ion. It is surprisiLg to at such an
jmrortant piece of leJislation 18ssed throu~h arliamen~
in four (4) hours2~ This lewL,lation was usea as an
instrument of political coercion.

• ••



In 19 S, the I t e, Lr-e s i den <TOILOKony a't t.a , involved 585
of thE."cor.ct i t cc t n and the i-e o 0ter tion
Pa~t III of the lutlic uecurity ct under ~hich he
proscribed Ki T and detained or restricted its leaders26
'rhe bann i.ng of FU restore Kenya to the "Cherishedll posi-
tion of R defacto one party democracy and, as in the case
of KADt: not by the "voluntary" cho i.ce of the people but
by the exercise of seer political lower of the rulers.

Kenya as from 1969 became a one t'arty state due to
the economic and pol" tical consicerations. The ban on
political parti(r-, eXfress or implied, does Lot necessary
wel ~b' Lener~l pUJlic to the ~ulin~ party. The
differLllces between \ariouG soclal grou1s aLd between
classes still exist but are ~e~~ly insulated from
exploitation by r~val 8rties. he Iact of poliri~ I

t\

':-U,tJ. r ess+on T kes the conflic t s and jealonisi8s ~ ~ra-
party. Uni in such a ~arty ulti~&tGly dep-ndu ~ t~e
Futl-J.ority =nc, orE>f'tigeof the ,.::overnmentand the
Jersonality of the President. Allegiance and unity
forged 0" uch circumst~~ces can neit~er be voluntarily
1I0r w.iLf'u L and on th at seor , .f 10 other, it wc u Ld be

rvLfj to ['"1.:J th q.... • 1n; is, ;J'" ":lasev er been a "muss
party". mhis is IrOI'eso in the light 0 f the fact
that the vers existence of a d~L~ccrU one party st·te
~ay lea~ to a rerso~ teing excluded from 3ctive
participRtory ~olitics ~here lurty membership is
required. It is argudLle that a party reserves thp ri ht
to re )ulate its Me bership but such an exercise
should rot "be seen to exclude ar..yper30n [rom admission
soleI" on rO'nds of .st me'!bership to a defunct
o position.

Tb . s Vie may say that Kenya io3 a one party state
and i t i~ ithin tha.t frar ewo rk tt.at the elect-oral
system ma~ be analysed. The rrocess of election
starts wit~ th6 re-:stration of vote~s. Registration
is arran ed on a cOllstitu ncy basis. ~h? ~c ~6tn~tion
i<: "rI'f n, ,ed on <3 ('>olf,tibUQI.C;Y b..,.,j...s. ~h8 qe istration
ex ez-c i se is sub jec t to the d ir- c c Lon and supe r-vlsLon
of the Electoral Conuri ssi on under the ',rovisions of
oec 41 of the Conctitl tion.
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. ne rt:....~~trut10n 0' voter eter.i· b 0 10::>cr i .ot
e ib u e t b~ au elec co r , :"Inl, W 10, r. ei izens
0 en a, 0 er ei ),t en Y en r'" " -

'" Uta -
pCl"i d cf 1 han ~ i::W- rA.M.' <> ~a 10 a 1 c .., ss one ye ,...

i edi tely rec~d'n th a lic·i..ioll 0 be io.:> e ed,
0 has be r-e s t cnt . • ~nya f'o ':' a p .•..iod.
or p e jcds.--



amounting in agG~etate to not less than 4 yeurs in the last eight
years ir.H"edi-.tely preceding the application and who has been a resident
in the constituency for at least five months in the last twelve
months Lur.ed.Lat e.Ly preceding the date of application or that he has
been carrying on business in the constituency for such period, has
la''1fully owned land there, or has been eu.p.Loyed there for such
period as aforesaid 27. A person n.ay not be qualified to be
registered if he has been 'ldjudged to be of an unsound mind, or is
undischarged bankrupt or if he is detained in Lawf'u I custody, or
has been reported guilty of an election offence by an election court
28. A person reported guilty of an election offence clay now be
pardoned by the President under a 1975 Amendr.errt29.

It is not clear h01'1a person vTho has left his constituency of origin
is to be regarded. I<\:.1-lOUldappear re:...sonable that he LI:.W be
registered in such constituency if he rneet s the r-equi.r er.•ents stated
above. An investigation conducted by the v~ite1' reveals th~t such
people are readily registered in such constituencies despite the
fact that they raay not have ived there for the last ten or .or-e
years. In other cases they vIere held not to be eliGible to be
registered 30. It is sube.i, tted that such peop e sh.ould be given
the freedor. to chose 1'111eroto exercise the right to vote.

A look at the nespaper reports at or about the election tLme in 1979
reveal that numer-ous protestcltions were lodged by eoi..e candidates
and the ad~inistr~tion officers over the tr nsport tion of voters
who oftonly fall in the curious category analyscd. It is, however,
not the writers ccntention that there were no CJ.ttelapts, successful
or otherwise, to transport voters to various constituencies f'r-on, the
urban area 31. It is clear that no person can be registered in
ti-TOconstituencies 32. Whereas the spirit of the law is in that
regard lalOtdable, its ilnplimenta tion is strenous and requires much
expenditure of-both time and manpower.

In 1979, the registration exercise took place before elections.
In coupar-Lson to other years the turn out for registration ioTas
better. This may be due to the fact that there were incessant
appeals by the adnn.nfstr-ab i.on, which was charged with the task
of carrying the exercise, for people to register as voters.
Statistics indicate that 75% of the appr ouf.ma t e.Iy 6 ._i11ion
eligible voters registered..

It is significant that KANU,the only party sponsorinG candidates
in the preliminary elections pl~yed virtually no role in
encouraging people to register as voters. This does not co 'Pare~~bJ
with the 1'0 e played by the de jure one party in Tanzania lrhich
is active i~rocess of registration in appealing to voters.
Registration is not coercivebut depends on individual initiative.
The Electoral Co(ullission is relied on to make fresh registers
in a period of not mor-e than ten years and it •.lade one in 1979.
By and large it ffiaybe observed that the franchise in Kenya is
wide but the choice between policy alternatives is non-existence
since by elections KAlm (erely seeks to recruit neu uer.ber-a to .its
ruling class and to pr omot e others 1'1ithin that class.



For a person to qualify as a candidate he uust be, registered
as a voter in a constituency, a Kenyan ciGizen, proficient with
both Enelish and Sw'ahili, novd.na t ed by a party in tIle .anner
prescribed by or under- the law 33. The language r equar-ei,ent
auend ed the law as it stood since 1974 under which provisions
a person who passed the Ki.swaha Li, test was eliGible to be elected.
The 1979 at.endc.errt l:k.de it 4 require i.,ent that i1Y intending
candidate be conver-sant vIith both Engr i.sh and. iswahili 34. The
language requireffient is intended to ensure that only persons
who are capable of taking an active part in the affairs of the
National Assembly are elected. The High court of Kenya recently
nulified the elections of one ue .bar who was fou ad to have
attQi- d his language proficiency certificate throuffh fr.ud or
or deceit by using an ther person to sit the lcil'lguat,e tests for him 35.

A person shall not be qualified for nomination for elections to
the National Assel..bly if he, owes allegiance to any foreign state,
is under sentence of dea t.h or iruprison,.,ent for six crrths or m e,
is ~n undischarged bankrupt or hold or acts in any public office
or the armed forces or has an interest in~Governuent contract 36.

A recent ground for disqualification has been enacted through an
amend ent ha.s !!indo the J;>17 001'9 9Ra.Ct9d through an :;u.,9l'l:deeRt
to Section 35(1) and (6) of the constitution. The ac.end .ent has
made the law more stringent for public servants l-rhol'1Ouldnish to
contest elections by providing that the inister for the ti~e
being responsible for elections may provide fur the disqualification
of any person holding any prescribed office if he has not f'or-ua I Iy

resigned by a specified date ~ iihwh shall not be less than
six morrt.hs before the da t e of nomination 37. This led to the
resignation of a number of paru.statal executives to try their
hand in politics ,-i th differring luck. The legislation w'...s
intended to restrain such executives frOG.using thedlr cons i.der-ab Iy
influential and profitable positions to gain an upper hand at
the caupa i.gn stage or before it.

It is f~ther provided that a person under a sentence pf death
or impr SQnment for core than six months is disqualif~ for
noml.net i.on 38. Theis ground, unlike its equivalent disqualifying
a person f'r-on. being registered as a voter which requires C1erely
that a person be much lawful custody 39, is grave. For a person
to be disqualified for no~ination he ruust have been sentenced by
court £0 a terrIl of Lupri.son...ent as prescribed or is sentenced to
~eath. For a person to be disqualified from registr tion it is
not necessary that he has appeared in court and has been sentenced.
This anomaly is difficult to explain but may be the rationale m
that a person shall not be barred from being elected on frivolous
grounds.

Provision is further made that a person is not validlj~ nominated
unless he is nominated by a political party in the me.nner prescribed
by or under any Act of Par Ldac.errt 40. The Act is reference to
Hhich the provision is made is the National Aasec.bLy and Presedential
Elections Act (cap.7). The Act provides that a candidate must
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otloro tU'e downieht unconctitutional. It is a f.lool:'eJ.7of de ·,OC1~cy
and judici liso for SCQehieh placed authoritio~ to aoocrt that the
ruli ~ p;...rtycannot be tc.kon to court 44. 'WitlAt. o fo;roBo' c- n.nalyoio
it is r-oaaonab Le to conclude tlmt p;.rty clear •...nc e... 1:0 of poli ticc.l
~ecruitment and clientelisill and honce, sOI..e candad: tCJ aro not
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It ; 'S .coated that it TiOU d be safer to select c •.. i tes for
the (" nary elections throueh a de1.ec;atee confer-once, Tlis
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lovel where aspiri.', candI .tes OUGhtto ap eW,'L. This
netho nou d r-o. ove t!.e 010, ont of f .~,lioo invol c anco •
It cl ou d further be provided t •._t both GoverlL.c_t und
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party district officers will sit in the National Executive and share
responsibilities equally. This type of organisational franework
would requireSa strong mass party 46. Kanu is not such a party
as has been sUc.:gested"because- as an organisation it does
not exist outside the chaaber s of the national assel.Jbly. A
few party branches reaain 2ctive------but hardly constitute a viable
apparatus for linking the central government with the grassroots
of Kenyan society. For this reason Kenya is called a no party
statetl47. Party reorganisation was started in 1979 but full
reorganisation has yet to be realised. It is interesting to note
that except for party machinery used in 1974 and 1979, outright
physical restraint has been used 48.

+0
Another solution to party exbitisionary tactics wou Ld be "embed in
the constitution provisions for qualification for elections as
independent candidates. This would include amendments to both
the constitution and the Elections Act (cap.7) but such a measure
l-Touldbe expedient. Not all Kenyans are certif:ed members of the
ruling party body and soul and it is curious that uhen provision
is made for a parliamentary candidate to be supported by fifteen
signatures in his nomination forms non-members of the party are not
expressly excluded froD giving their signatures. It is also true
that the Law provides for the machinery of party pr-eLi.cri.nar-Les and
numerous voters in those elections are not K ru member-a, The
validi ty of nominations based on such elections aay 1-lIillbe
challenged. The uithholding of the right to be elected from
people of Oginga and Anyona~ calibre by means of party and legal
machinery leaves a personality vacuum in Kenyas political scene.
It is probable that electoral laws were well intended but it is
also clear that they have not been fully successful uith respect
to franchise and candidature.



II

TIlEELroTCItA L t.~ACHniERY !Urn TrrE EXIDUTIVE.
The central role of parliauent as perceived by t.e constitution
would be subverted if the govern .enf was seen to b3 &-ire<itly or
indirectly involved in i to effectuul deter.l.inatiO:y.e Fothis end
tha La 1 has attempted to put fetters on governr,.entpm ticipation
in t e election proce.•.o 00 •••3 to ensure freedo!.. and fairness. l.{ost
of thece checks are ineffective. The constitution provides for the
Election COLiraissionto be the body to direct and s~lpcrvise elections
and it is supposed to be .free und subJect to no pers no directions.
So the cound.aaaon is ill so charged tfi th the duty of drmtine up
constituoncy boundaries.

Decpite the vcrbiap,e in constitutional terms 6ivcn to the
Couoiosion its aot~a.l operational axis is limited. Its role has
been persistently encroached upon by the Executivo. A lilO'stglaming
::ample of its ineffectivenoss lIas seen in 1966 when i1; as sought

to conva:r..•t th senatorial districts into oool3"1;itUuncio.J. Lee(~1.1y
t1::Lcrrac a job for the Co iesion but the conve:.csionuo.a eiven
e~. o. ion through an Act of Parlial~ent. The Gov ~1.02 t Lnvo Ivonorrt
di?;fJ\ outine ooneti tuono;r boundari a may in oe:r-tuincan'Js 1 ad to
the :1ctio of' gerrymandoring.

Tho co, .iosion has not been seen to be involv in the rogistra tion
exercLue dospi te tho fact that the constitution t••akoc :)l'ovioj.ons
for that. This task i , unually undertaken by tho E:i::ccuti'Vethr-ough
its poriphory adjunct, tho administration. The B:z:e(}utiveE,ay
o.bU30 the rogistr •....tion process by refusing to reeictc:L' "ould-be
votere. This was tho caco in a recent petition ?h.ro·o, though the
ground failed to succoed, it had been alleeed th- t fiv~ hLUldred
vot •.u-s hose n' r.es at tad ~;ith the letter Ir.!" were .ieeing from
the voters 1'011 51, t:.Phe CO!!lmiBsionshould, bo see to discharge
thio duty effectively if its esteal' is to r-en.aan; ,ccusations of
:.0.1..aatices, i!'laginar;y-or prO"babIe, vlill always b directed
aga.inst t 0 ad[,linistration if it continues to be ill che.rsc of the
s: ei J' tion exercise. The functions of t 10 CO.w.i3cio t:.I' seen to
fall in total dia puto especially with regard to its role to
direct o.nd0 perviso elections.

Tho process of e.lecta.oneCOI .•c.once it.wadie.tely the can 'i~n st· t.
'1'1 bo.si potulz..tv wi t11:r'cgard to ca ,paigns is tho.t they can
never bo o.ir or be neon to be fair if they oontil uc 110 b
conducted under the •...napi.cee of the adrdnistr tion. Tho
rela.tion...,hip bet recn tho ecutive and the adn.inistr;:tion is at
tho root of the so :::uopicions. The primary obj ot of e~o~tions in
Kel~< is not to previde tho voter lith a choie of polieT ~

alt natives. It is to recruit netr individuals t ithi-1 1 dlite
l. _ to ronon the leci tit.acy of that elite in il o t, indz o:f t1:o
1 ctoz-ato. With tha.t vie'U in mind in nOIinatio:.. oclection and

ca~pai...,j'lstho ad..,inistrr titre .~nchinery is used to cnouze tllat
candidates liho do not rind i'•.wour in the eyes of the :.'ulillg elite
are fruatro. tad.



This is clearly what happened recently when the Attorney General,
Charles Njonjo, resigned to contest the Kikuyu parliamentary seat.
Njonjo's progress to elected office was meticulous. He had
actively can.paigned for Ac.oa Uga.'nga during the 1979 general
elections and it possib y could not have been a coincidene that
Njonjo announced his regignation thed4Y after Nga'nga vacated his
seat. The former mel.lberof parlia.ment is now the Chairman of
Tana River Development Authority. Njonjo's posters ~lere on the
streets the aane day he resigned and declared his ca.ndidature.
He was seen talking to groups of Kikuyu constitutents in newspaper
photographs nearly every day. It appears that the state machinery
thought nothing of this. Hhen Njonjo was the Attorney General
he had sought rigorous enforceunet of the law limiting elections
to three weeks after the nomination day. There can be no question
but that he actively campaigned at a tin:e ll'hencand.i.d.s tea 'were not
allowed by la"llto campaign. ani that the Government acquiesced in
his conduct. Such uee t ing s as were held by the cand.i.dat e at that
tiG'.ewere unlawful asseublies but the state n.achi.ner-ywas not
mobilised as could be the case for other candidates. It was
dewonstrated that the adtilinistration could not take c.:.ctionif it
appeared t~he Exdc~tive policy to support a candid4te. This
is another aspect of elections where the Electoral cowLission
could oper~te as an independent organ to enSl~e f'irness. It is
however the case thut the novelty perceived by the constitution for
the Electoral Commission has not been seen to be re&l.

Campaign dialo~~et it ay be noted, never points to id~ology
because, as contended earlier, such an ideology does not eJ!!ist53.
In that light elections are not intended to confer an opportunity
on the electorate to participate in the deliberation and
formulation of data. The air; of' elections in 'enya as seen by
candidates is to provide an opportunity to join the national
patriachy's material resources. The main weapon of the
candidate is, therefore, economic dynarni sui, One uho has or
promises to a chance of bringing a better economic perspective
in development in the constituency stund s a bettor chance of _ .
l1inning the elections. In a clientelist electoral system th~ v:..'\t-t- \...:~\- \-;u- ""'"
linkeage are better in eoonomic respects and are able to
perpetuatetheir le&d ership.

Ostensibly to check campaign expenditure, a piece cf legislation
was rushed thEough p lialent to set a ceiling on such expenditure.
This, as an araendrnerrt to the elections Act (Cap 7) 54. The
maximum was set at fourty thousand shillings.Where::.,.sthis law Liay
have had good intentions its operational si@lific~nce are yet to be
evidenced. To suppose that by passing legislation money will not
be oIpendtd to influence voters would be banking too Luch on the
poli ticians nor-aI scruples and ack of ingenuity. Oan-pai.gn funds
are known to be distributed to relatives and friends ong before
the ele~tion period.



The li(1,i tat ion of cac.pai.gn til.le and expenditure gave an unfair
advantae;e to the Lncuu.berrt a, Firstly, the ch.i.I Lenger- could not
be expected to fao..iliarise therr,selves vli th the conc t i, tuency in
three ueeks so as t ....be ab e to forr uLate proper cac.pe.Lgn policy.
The economic advantage uh 1 ch the cha.Lr enger mi.ght have could. not
be effectivdly used otherwise the validity of the electionz 8ay
be challenged on th~it &'round. Lastly, since door to door cat..pai.gns
are not allowed by the lilli, a new candiciate cannot expect to
lessen his problerus by eup.Loyi.ng' this !uethod of can.pai.gn , ]:t'urther
there in no provision bar-r i.ng the holding of P.' ty r..eetin§s
durinG or before the e ection period. It is~_itted, therefore/
thc, t Clost of the incucbent uember s who are arty leaders, aay,
and do, oall party meetings for camJaign purposes.

Before the polls candidates are given election sywbols. These are
given on the nomination day ,.1hich was 18th October in the 1919
general elections. Sy. bols are used in campaigns and dur Lng the
voting. The symbol s are of aotne psychological Lc.portance to the
electorate. Depending on the major preoccupation of the
electorate the symbo may have an inJpacil on them. A "panga " or
"jeITlbetl (hoe) symbol do have an it!lpact on a rural farming community 55.

Voting in Kenya is by secret ballot. 'I'hi s is one of the safeguards
imposed by the constitution to ensure that the franchise is
exercised freely and fairl;y. Every candidate is alloued at least
one agent in the polling station who is entitled to 1·ritness the
marking of the ballot for illiterate voters so as to ensure th t
such candidates are :cegistered voters in the consituency und that
they have voted for the candidate of their choice 56. The election
agent has to be given a letter of appo i nt.e.errt which he hands o"fer
to t~e presiding offi~er in orde.r to be admi t~ed in the _s tat i.on,
Deap i,te tnese pr-ecaut Lons r~?ttes are at tJ.L..es barred. from
witnessing the marking of the ballot for illiterate voters 57.
Through such conduct, the very basis of democracy emd the
principle of free and fair elections are negated.

The Regulations to govern e~ections are found in Regul~tions
23-30 of the Regu.LatLon of the National Asser.•bly and Presidential
elections 5). These regulations govern vo~ing by secret ballot, the
designation of polling sca't Lons, the erection of polling booths,
the conCiuct of voting ecnd. the principles applicable in the counting
of votes. Re&,ulatiuno as to the principles applic.:abJ.e in the '.
counting of votes wu~used in 191~. In 1979 in one counting~SR
votQS W&O instance ~ a recowlt was needed, the Returning Officer
counted only the votes of the petitioner and thereby declared the
second respondent elected 59. The petitioner established that
that irregularity had caused him to lose the elections and the
petition succeeded. ~egulation 26 provides that no person shall
communicate vTi th a voter within the precinncts of the polling
station. What amounts to coumundca t i.on is not d.cfinecl but it in
submitted that it r:.ay be constituted by the weari!1C of' a hRc'lee or
vest of any candidate. A eyc.boLi,c ~ badge or waL:ing stick of
a candidate is also a r.eans of cotaauna.ca tLon,
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The law provided that polling will COLL.ence at 6. OOa. u, and de'ter-n.Lne
at 6.00 p.m~ b.v:~a later directive frow state house allowed voting
to contillue~ the last voter had casa h's ballot. This extension
rlas deliberately and n.ischievously ignored in various polling stations
resul ting in the departure of sorr.e voters before caati,n their votes.
There is evidence that 80[;,eelectors were allowed to vote before the
do •..i.:;natedday 60. Whether this practice is al ol1ed by the law is
not the concern of this chapter but it would seeb that the courts
think that it may be implied in the law. On the '1-11101ea breach
of these regulations may be a ground for nullifying elections.
It seems, therefore, odd that the court mullified electionE because
of an irregular recount of mes but declined so to do \There
voting before the electio~·~ constitutes the irregularity. One
~ay also note that despite the apparent stringency of the law
loopholes still exist which vitiate the principle of free and fair
elections.

III .PRESIDENTIAL ELECTIOiIS

Presedential elections have never been a reality in Kenya. Provision
is made that the President shall remain in pOrTer for fi'1eyears.
Elections to the off;.ce of the President may be held either during
the general elections or in the event of the office felling vacant.

ter the death of JOtH? Kenyu.tta in 1978 the present P:re~ident
acceeded to the office\>without pr-obleGls"dueto the intcr2jtion of
several factors.

One of these factors is the constitutional provisions regulating
the r.~nner in Thioh the office of the President shall be filled
after it falls vacant following the death or incapG:.cityof the
President 61. The constitution provides that the Vice-President
shall act for ninety (90) days within which time elections for
the office of the President shall be called 62. (Hthin that time
the Vice-President (;,aybe abLo to use his adninistl'Ltive power-s
to personal ad-vantage. In 1976, a c.o+Lon was d.ef'ea ted in
Par-Laetaen t which souglrt to amend the conati tution to bar the Vice-
President f'ron.automatically aaeum i.ng the function •.02 the office
of President in the event of the offioe faJling vacant. The
consti tution ,-ras,therefore, so fralLed that except by direct
physical intervention, l~oi had to assume the Presmdency for at
Lea st 90 d.ays wi thin wh.i ch elections were to be he.Ld ,

The ca ling of presidential electionc in 1970 imG t.creLy ritualistic.
The constitution had already given a situation uhor-e ,.oi could
undoubtedly succeed. He could meet all the constitutional
requirements for a c ndidate forPresidency. To this factor was
added the fact that during Kenya t ta t a rule .loi•.raa the state
vice-president and the Vice-President of the ruling PLXty. In
that sense he oould bank on his influence both in the state
machinery and in the party. The period follouing Kenyatta's death
1"laa marked by a general sense of insecurity and indecision. The
public uas era: ing for a calm transition. The cabinet Has as
quick to endorse 11oi's sole candidature as were p' ty district c...nd
national machinery. VTi th this combination of fE..ctors::oi s-eemed
himself a ticket to the presidency.



Presidential candidates are nominated by political parties with each
party nominating one candidate 63. Kenya has only one political
party and Moi had already been endorsed as its candidate. At
grassroot, the Vice-President is never opposed and as such ,loi lfaa
assu d of being elected unopPO~d in his constituency. To that
extent he was aE!slll'ed of becor:J.ingpresident with party support.
This he could ensure by being the highest rarJcing officer in the
party. It has been observed that "the real power in the party is
its I'resident or Chad.r-man who invariably is also the Chief Executive
and head of statetl• It io in him that the powers of the party and
its pr Ln.acy are lodged, and this concentration of f'unct i.ona serves
to subordina te-- other organs of the party to hiGitl64. Hith this
Superior position of the president within the party he can be
able to exclude through party (Lchinery, any would be challengers.

The powers of the President in this regard may be used to
eliminate both illtra-part;y' and extra-party opposition. The
techniques that may be resulted to include the r-ef'us.z I to grant
party compLi.ance certificates and detention.

The co~bination of these factors and the f~ct thE.tt Kenya is a
d.ef'acto one party state t eans that the electorate, h...s never- "been
af'f'o.rd ed the opportunity to :freely and fairly chose their head of
sate. Official opposition, wherein an alternative in the presidency
i.J.D.Y found, was firGily crushed in .1969. ~,lembersof the president's
party stand in fa of the president and are not ~ to COfJeto
open confrontation with hira in elections or poLi.cy , The
conat t.turu.ona r structure is ouch tha.t it ensur es tiha t a smooth
transi tion of power in the Presidency occurs. The pc.rty structure
also seeus to foresee the succession in the heirachical oIder to the
Presidency of the state and P3Xty. L..1.'. ta .1

L
, 1.6 Hnabueze puts it,

"the office has ·08CO("e an inheritance "lh1ch must~
be rendered secur-e by the liquidation of open and
or-garri.s ed opporri,tion---- and they •.rouLd stay in p or
for aa long as the people wanted theu, uhi.ch, given
the indefinite eligibility for reelection weans in
effect for life, the only difference being th<.<.te"fery
five years or so they submit themselves to the ritual
of an election'l )d.65. This has been the case in Kenya
and if events are anything to go by the Be .:.0 i-rill hold

tru~ for quite some tirae.

The Presidents's position as chief Executive vests in him enor-ecus
porers to deal with political opposition. An instance "i:hen such
powena were uti ised to such an end is the arrent of 0. cand.Lda te
and his detention on the eve of the noo.Lnc.t i.on day 'becauae he was
oppos.ing a close confidant of the President. 66 The Public Security
.Act is invoked in such instances. This egisla tion 11- s been called
"a piece of legislation 11ith few rivals for'-r1m~-an obsour I ty". 67
hcr-ea s this Claybe overstatin the truth, the i ct does certainly

vest the President with untold powers. In one inst once the powers
:ere used to ban the offici:ial opposition and detain its lec:.ders6u.
As long as this r emaLns the position free and fa.ir Presidential or
Par-Lt as.ent ar-y elections will .ren.a i.n mythical.
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~hort of outright coercion, the President at times resorts to
subtle persuasion through.th~.~egal fra~ewor. This inc udes
consti tutional revisions ~ at ensuring t e supr-ec.acy of the
President and his party. :.ost of these revisions ,,---- h ve not
only been pd ecec.ea.l , but ive the illipression of being d h c.
They are rushed through par-Lf acerrt , in rao st cases with the
suspension of the rule of the standing orders requirin,
fourteen days publications of any proposed Legi.s.lat i on 6';1.

e~ exarap.Le is the requireL.ent for a u.ecibe to vu.cc..te ha c _
parliar entary seat upon resigning f'r ou, the party on 'Ihose ticket
O;A i1.1a8S6 "t::ielee1i he was eJ..ected 70. Yet another exar..ple is the
enact lent of legislation vesting ec.er-gericy powers in the
President to exercise the aai..e subject to the approval by
Par Li.atnarrt lii thin twenty-eight days 71. Executive or Presidential
in~ervention in elections may be implied in the presidential
poyer to pardon election ofi'onders 72. The position a.t law

, before the enactment of that legislation l-TaSthat a person
- reported by the eJ..ection court of being guilty of ~~ election

offence 1ias disqualigied f'r om contesting elections i'OJ':' fiVe
years. The nevr Act auend ed 535(4) and ~27 of the constitution
by including the power to pi.;.rdon election offende:-s to the
Presit;.ents pr-er-ogat i.ve power' 01 mer-cy to mer-cy, This ,.•as an
unwar-rarrt ed vesting of consti tutionaJ.. propriety in the Pr oei.d.orrt
to use ~s he desires.

It is noteworthy thut un.ii ke Kenyat ts.. who a seumed a h:"'1lG.8-off
posture, save for one Lnstanc e when .he had to intervene, in
elections, hi.s ~~~~or has shown an unconc ea.l ed zeal for
ac t iv e Lnvo Iv eraerrt in election politics. Like his _·lrcC!.c~enDc=,
~[oi 'tar.l.'ed Qlinga and. otnor- XFu Ltewbers, including thc
Gov er-nraent critic Anyona., t'r om corrt eotLng but he a.H;O ca ...p.:..if;r.cd
fair ly over tLy a~b.ins" so•.le c•....ndi.c.atcs-especiL.lly tl:.oso who were
in Kenyattas inner circle - in the elections.

In effect, therefol"3, l. -ccLderrt LaI elections in K.enya are both
mythical and heresy. I1; c.oes nvt appeur that the position llill
change in the f or-esoabre f'utur-e , The factors which have L_'de the
office an inheri ta.lCE;Jrue l1UG.erousc...ndco relative. 'rho power-s
vested in the President fUl'ther negate the principJ..e of free
and fair e.i ec t i.ona in prc r i.c.Ln.•.ry elections if it it; i~llc,m or
SUS]c::::t that he is Gu~):yortiYlgcertain cand i.d.a.t.ea G...j"'inst ot lier s ,

CONe LUSIO:J:

Election lairs genera~l;:/ have GOOd. objectives. In thei:..'
enf'or cee.ne t , however , the laws a.re open to tnarripuLatLcn fro1,
the Exeoutiv~d f'r-ou the candidates. 'I'hi o n.an.lpuLatLon of
tl:.8 l'WB ~J"'flUs faJ.1.'IiCSSand freedom in elections. 'I'h.is is
due to the fact that constitutionul provisions are regr~ded
as mere declaration of national c..8pi:;:,~tions and tnei::- breaches
are not considered serious. In that rel;;ur'd ele0i;io:1 Latrs ::I'() 11 t
bad per sa. The role played by the aclministra tion in the enforce-
ment of election laws and tho conduct of elections hus oubsisted
in independent Kenya. The administration' e involvemmt in elections
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has i~s e~fect in tho genaral analysis of the fairness or otherwis
of elections. Tpis Lnvo.Lv euerrt wakes the governr..entto be
treated ldth a combination of Awe and suspicion in the field of
elections. ~CK of a proper opposition Llachinery as observed ear.1ier
c.axo s elections in Kenya oenseless and ri tualistio. The eleotorate
is never given ~ choice of policy alternatives in elections
beca~se elections are used as a legitimda&tion process for the
ruling clique. Political intimidation, and suppression have the
effect of negating the principle of free and fair elections.
Even I-Ii th Lave which are not bad per ce, the electoral. process in
Kenya callnot be termed as either fair or free •
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OH.tPTER III

'l'HE LEG LAND JUDIOr:iL OFF.r.NOES

1IlTRODUOTIO.N :

Th judiciary is one of the t ee organs of tne state.
I is h org that deals ~ith balancing of the individual
rig ts and the st te or other organiz tions and between
indivi u Is. h n one talks about the legal and judicial

-aspects of election offences vhe ar ent rests on the f~ct
th~t Buch 0 f nc s are istinct as viewed by the ju uci ry and
as perscribed by statute. The issue of election petitions
derivin from elect'on offences supplements any analysis as
to the application or other1,.liseof the principle of fair and
free elections.

In determining whetih r an election offence h seen com-
itted t freedom of the judiciary may be interfered with and,

this begs the auestion of the independence of the judiciary from
other both the Executive and the legisl ture. The intere~erence
of these 0 ans should be s en to ether 'l;Tith any other factors
that influence a 'udce in the dete min tion of petitions ari i g
out of alleged lection offences and irre larities. Such oth r
factors include, if it is acce)ted thHt law is an instrument
of clas omin tion, the jud e~i 1 status, cult 1,
educational and political and L •• bac round.

The pproach of the judges to v-rious socio-eco 0 ic
peculiarities in Kenya shall be assessed. Thes peculi ritia ~
include the v~lue and si ificance of the tradition 1 oathi
elections in modern Kenya, an , in the li~htof economic
stratification, the signific ce of such offences like bribery-
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int r t t' { r t T e r ci 1

fr n s ~ r""ccr n th
s th r n i a . r ("! col

onstitutional br ach s in 1 ctions ar 9
as a c tt r of course ~pending on the reI t:on sli

t tte lead r an the can idate. i r
that the tenor of election Laws .::••..cu
s th t te nachinery for defin .
nd s , The amend ents arc u ually i egular for f

to c ply ith the standin orders re uir nt f r n
days notice on cny tion cling to a end con
Th Tarl' nt is us y th (~v rn ent to
h stily in order to e s re th,t the !:'xecut:..'s olici

r re i pli ented. In this res t it is
in all respects wh.i Le parlic ent' s legislativ
has increas d its control nver t e Executiv

t t

r

•
It is reco ended that any co stitution 1 'end to

lection laws as provided . the con titution , r
that atter, t e a nd nt of any co tit tion 1 cl 't

hould e sup rted by a ajori ty of all it ing
in trict co pliance with the standing ord r • y
the crucial cl~us should only ende a£t r .
rcferend h s been held.



Ad inistr tive involve ent in elections .akes the eiection
process appear to be a state sponsored fanfare. In operation
the a inistration has not done any thing to alleviate the
fe r nd u picion with which its conduct of elections is
vi 1. On t e contrary the administration has be~n knownt'-tl 4.luh.7Yo.{p(b~ ~ ""cf....
to ne tej aintainance of which it is charge~. olitical
fa ouritis. has been n ted accross the e ublic. The invol c t

of the inistration in the election has ade the public
"strust elections and lose faith in it. The administration

should not only be excluded fro the electoral process but
al 0 fro politie. It should always be reg rded as an
i partial institution.

The politics of lections and their conduct shoul
be organised by n independent body. The constitution ha

ade provision for the existence of such a body which is
the Electoral co ission. s indic ted earlier, the operation 1
signif"c nee of this ody is deb table,. It fu ction hav
for the st part b e assu e by the ~ ini tration. Thi

.~ Q....-d
bringsJd" sreput 6i respect to the ody. It is s gge t d
therefore, th t the co~ission should be seen to tart
functioni g effectiv ly i fairne s in elections ~ill be
reality. By beco ing active the co . ission ay vell exclude
the admini 1:ration cum executive interference ther "the
Since the manner of its appointment nay s ject the co ssion
to olitic I ress re it is su sted t1at other than the
Pre ident nominating the members thereof, the task should
fall om Farlia ent. The co ission has up to date failed to
prove it elf ,s an enviable con titutional watchdog in
el ctions.

The socio-economic cd rcums tance s pe rt aand -in I c yo
also contribute th victory of any n ed can idate. he relatio s
of production in Kenya dictate that only those in t~le higher

"ers in the social econo ic strafication may h ve the chance
of contesting if, not winning, elections. Econo ics dict te
that only the candidate 0 can pro ise a or ha the ability
to bring develop ent in an econ~ ic perspective stand a
chance of winning and is supported by the impoverished rural
populace. The ability 0 pro dse to develop the const"tuency



The ju iciary is part of our system of govern ent. 'h
judges in the bench are identi.fiable to a strata in the
social stratification and they accommodate the biases and
prejudices both cultural, education 1 or olitical of that
class. In the determination of elections, the 'udged oper te
under that framework. All the ju ges who ear d determi e
election pe itions Clre expatriat s not S itably convers t

with peculiar African practit::(;s.The insul tion of African
judges fro politics by ref~ siny to allow t' to h ar
petitions sho 1 cease so that t e £rican judges r

help to ke jud e ent case where African practic s are
under consideration. This is not,however, to su oest th t the
indegious jU00es are not a tool of class do ination but
the pre~is i9 ha~~y be partic larly well suited to .deci
some issues. It is observ d in 0 e petition that the 0 iti
of the judiciary has not changed ince ind pel1dence as i
eave sOon to political oppositio • The colonial governnent
needed a subservient judici r,. Th independence govern t
realing its dependency on the judi iar}' in the interpr t tio
and application o.fpolicy has continued the trend. In an r t

where the judiciary becomes untractable it stands to 10 ~
because the executive could use its wers to su~u d's i
~rom its policy.

Presidential elections are a yt in Kenya The er
OPt osi tion to po Ldcy j op en op osition to the president asic~ /

is suppressed with untold ze 1. The flexing o:f the presid~ 1
npscle is :felt in politics anJ ad inistration, i parii e t
and in the arty and in every sector 0 civ,:; i:fe. ir ct
opposi tion to -the Jrediden": is wooing trouble. -,s head or
st~te and )art~ emor ous powers vest in hi and he uses th
same to pre-e It op~osition theough either inti "dation or
co-optation.

Constituenci~~, it may be noted, still contin e t

follow the ?olicy of (iJide and rule ch cherished bIT th
colonial administrations. Except in urb~n areas th_r re 0
tra -ethnic constituencies. This ine it bip height t ic

t'
i ities ko~ lead0~S ectio al an cochi in outloo



~ince only KAIID may sponsor candidates in parliament
elections, and since opposition is nipped in the bud, independents
exist as the only alternative to organised opposition. The
constitution as it stands requires that every ccndidate be
sp nsored by a political party. Amendment should be nade to
alee provision for independ~\'Snd this may go a long way in

establi s!-.i.ngto reali tlj the now j.thical principle o:f free
and :fair elections in Kenya.

Lastly since Kenya is a defacto one pary state ,.and
since opposition is trampled, it behoves upon the rulers and
party leaders to at least give a semblance of democracy in the
party operation. Every Ki\.NU member, even those vd th ordinary

embershin, should be fref? to contest elections ,'!i thout the
rigours of loo(ing for a clearanc certific~te ·s sugge~tion
is given in oorme c t Lon with cases t here the P~Uu s beureaucratic
framework has operated to lead to the exclusion of opoositional
elements.

Elections, therefore, have never been, and it appears
will never e, fair unless the social structure is transformed.
\;it the inter-play of the various legal, political and ecombrnic
factors alluded to in this study the election system calls fo~
re-structuring along legal and social lines if fairness .
is to be instituted. In Kenya, therefore, the election laws
and the constitution are noble manifestati0ns of ,the commitment
todernocracy and constitutionalism, but they nave been so mani-
-pulated as to make nonsense of the principle of free'and fair
elections. Vf,RSn" ,,\ j't~I~"
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