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AL

A CRITIQUE OF THE LEGAL MECHANISMS FOR LAND AQUISITION
IN COLONIAL KENYA 1895-1952

INTRODUCTION

PROBLEMS:

= The purpose of this study is to critically analyse the
legal instviments and mechanisms through which the colonial
state alienated land for the purpose of Buropean settlement-
Why did the British intend to settle in an Alien country where
they had no rights to land?

The imperialist expansion was largely due to economic
reasons., During the 18th and 19th centuries, imperialism
emerged as the development in which the domin;nce of
monopolies and finance capital had established itself., In this
process the export of capital had acquired pronounced importance.
This fastened the division of all territories of the worlil
among the capitalist powers.1

The main objectives for the British in Kenya were:
to acquire an area in which they would invest their finance
capital, establish themselves in that colony and make it a
source of raw materials and a market for their manufactured goods.
The territory was also valued as a source of cheap labour which
would be utilized in the economic field and particularly in
agricultural exploitation.

thefeiere however other professed objectives for
coldnialism, The Europeans argued that they aimed at abolishing
slave trade on the East African Coast and introduce legitimate
commerce. This, th:y argued could better be achieved through the

introduction of religion(christianity) and education among the
Africans.z

ooco/



Cthers saw the acquisition of colonies as an act which would
bring them prestige among the Europeangnations. While it was also
true that some of these colonies were strategically placed

for trade and in case of war.

On the contrary, I would argue that the Europeans were
mdtivated into taking such activities in Fast Africa and other
rezions where they founded colonies because of the economic
potentialities lying untapped. As such, we find that there
was a struggle for power and acquisition of posséssions among
the metrenonlitan states and in order to avoid the risk of war,
thé nowers divided the territories among themselves,

The major powers in Fast Africa were the British and the
Germans., The British sphere of influence was Xenya and Uganda,
whereas the Germans acquired Tanganyika. The coastal strip was
left to Sultan of Zanzibar. This division was arrived at in
1886 throwugh the Anglo-German Agreement of that year.3

The British activities of adminstration and land acquisition
in Kenya, may be said to have been'initiated by the Imperial
British Fast African Company. This Company started as a mere
association as early as 1887 and as an agent of the Swiltan of
"Zanzibar., In this vear, 2 Provisional Concession Agreement was

concluded by which the Sultan made over to the association for

e

a periodief fifty vears all the power he possessed on the
mainland, These powers included rights of adminstration to be
carried out on behalf of the Sultan, and the subject to his

4

sovereign rights.
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FACULTY OF LAW

000000/3

W



- 3 -

After the grant of a royal charter 1888, the Imperial

British EFast Africa Company ceased to be a mere agent of the
Sultan and becgﬁ%e an arm of British imperial policy. This
meant that the company derived its powers first and foremost

from the British Government and as such its major role was
adminstration and land acquisition, This was achieved through
the various treaties concluded with the Sultan and the €hiefs

In persuance of the power of admigétration, the company could
appoint commissioners to adminster districts, promulgate laws

and establish and operate courts of justice. The company was also
;mpowered to acquire or regulate land which had not been occupied

and ﬁnnce all public lands were to be purchased by it or through
it (5) This was therefore the basis of British Policy in

admin&tration and land acquisition., At the declaration of a
protectorate 1895, the British Government simply took over what
was already laid down by the company.

- The impé}ant issue here is that of land alienation and the
ien

length at which British Policy makers were willing to go in order
to give Europeans land on most favourable terms.

Even before the British Government had embarked on the
activities of lénd alienatiop,K policy makers were well aware that,
they did not have any right to deal with the land. The%ﬁovernment
had been advised as early as 1833 by the law officers, that the
exercise of protection over a state did not carry with it power to
aliﬁg;fe land contained therein. The ¢ advisers emphasizndﬁthgi
unless a right to deal with waste and unoccupied land was

specif¥ically reserved in an agreement or treaty of protection, neo

such right could be allowed in a protectorate. FEven in respect




>
of waste and unoccvnied land, it was not clear whether it would

(6) %ﬁis being the case, then how did the British _

be alienated,
acquire legal power to alienate land in a protectorate for the
purposes of settlement, or how did they justify the alienation

in constitutional terms?

In our discussion, we shall see that the British could acquire
land through trwaties as already stated, Agreements as is illustrate
by the 1904 and 1911 Masai Agreements and also through various
legislations., The question here is, were the legislations so
made for purposes of land acquisition constitutionally justifiable?
Did the legal instruments take into consideration the proprietary
rights of the indigenous population? What were the implications

and effects of the legal instruments and mechanisms on the african

customary land tenure and land rights?

THEORETICAL FRAME-WORK:

State and Law are not abdtract phenomenon, they do not operate
in a vacoum. They exist within a socio-economic context. They can
therefore be best understood only wifhin that context.Marx states
that:

"Law is a system of juridical standards and prescriptions
expressing the will ofi?%ling class and protected by the
coercive power of the state."(7)

Therefore Law epxpresses the will, perpetuates and conserves the
interests of the dominant clgss in the society. Accoring to Marx,

anyrbenefits which accrue to the oppressédd and majority class in

the state are only incidental to the major interests of the ruling
(8)

class. ¥hus the state is a domination of the powerful class,

whose role is to preserve and promote the interests of this dominant

® oo/
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class in the society. The state is said to have arisen from the
class a&}agonisms and conflicting interests of the people. The
state then emeiges as a power standing above the society whose
role is to reconcile thojggnding class struggles and coflicts.(g)
The state seizes upon law, and the police force to main control
among these classes, Thus in every state, law is a major
instrument used for protecting the interests of the dominant
ruling class. We see law being employed to perform this class
role nowhere more directly than in the colonial state.

Like any other state, the colonial state was largely determinec
; b; the mode of production and not that mode of production
pertaining in tradtitional african community of Kenya but as found
in Britain. To provide cheap labour and land for settlers, which
were essential for the settlers, the state promugated laws and
polices which adversly affected the indigenous population. This was:
bec;use the'intnrentt of the-ruling EnroyeanVseftlernaweze*bfegs
ﬁdfgmount importance as far as the state adminstration was concernec
iﬂdsﬁlhsﬁch, had to be protected and promoted.
"éyi In order to meet their objectives, the British aimed at
/eltablishing an empire with a new socio-economic base, di which
iould replace or penetrate into the pre-capitalist socio-economic
formations. John Ainsworth illustrates this in his statement

"White people can live here and will live, not... as colonists

performing manual labour as in Canada and New Zealand, but as

planters etc. Overseeing natives doing the work of

(10 ¥

development{"

e/t
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With this kind of objective in mind, it was inevitable to
introduce certain }egal mechanisms and instruments which would
help them in admi#gtration and land alienation. From our
perspective, we see that Law and State were the essential
superstructures imposed and used to promote the interest of the
dominant European class. Hence it was no suprise that the 1egé1
mechani$ms applied adverfiy affected the indig;%ous population

while they promoted the interests of the European settlers.

HYPOTHESIS:

The legal mechanisms implemented in the colonial state (Kenya.
did not take into consideration the African propriety rights.
Law gas used as a tool of exploitation , to make land available
for Enropean settlement and subsequently promdte their interests

<
in that land, The existing rights of Africans in land were advergﬁ

affected by the land laws applied. The various legislations used

were not constitutionally justfiable.

Methodology and Data:

This study relies wholly on secondary material, available in
&
the library. It will involve an analysis of the relevant statutes,
I will 3l1lso examine the colonial Government records and the legco

reports in order to determine the policy considerations behind

these legistations. h

The relevant case law will be included as found in the law

reports, Other material will be gathered from the law journals,
law reviews and text books.

000.0/7



Dissertation Formats

Chater 1 - deals with the factors behind acquisition of
colonial possessions, the legal origins of colonial power
in Kenya, with reference to Berlin Conference 1884 and the
IBEA operations, treaties, grants, agreements and cessions
before 1895., The Foreign Jurisdiction Act 1890 and its
significance will be analysed. As an introductory note

to " Cthet€hapter, I will look at the nature of the African
customary land tenure system before the imposition and
penetration of the capitalist mode of production with its

attendant property law,

Chapter two will analyse the nature and content of the
legal instruments of acquisition of land between 1897 -
1920, It should delienate the effect of the legal instruments
on African propriety rights, NB, The arfuementation here shall
revolve around the constitutionality (where came the power
to 311enate land in a protectorate?) of expropriation o¥akand
"in a protectorate as distinect from a colony.

Chapter three 1921-1952 -« I will deal with the consolidation
:g :ho European settlement - as seen in the dual pelicy (Non=-
Africans) to develop on separate lines. The nature of the
African propriety rights in the rewerves will be analysed in
this Chapter - as created by the successful implementation of
the policiés of the exppopriation phase 1895-1920. Finally
it gives a brief observation of the land hunger which led

to the peasant revolt of 1952,

-000/8
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PRELUDE TO COLONIAL ERA

CHAPTER ONE:

SECTION 1: THE NATURE OF CUSTOMARY LAND TENURE

This section deals with the African customary land tenure
system before the imposition and penetration of the capitalist
mode of production with its attendant property law, I will
attempt a discussion of the rights accruing to the Africans
in relation to communal, tribal, group or individual ownership
of land, as opposed to the English property law ideology. Did
African customary land tenure confer any rights to the Africans
over the land?

The purpose of this discussion is not to give an exhaustive
customary land tenure and nature of the proprietary rights as
found among the numerous tribes, but to examine the African
concepts of land ownership generally.

The general view of various writers, and especially among
the Western writers is that African land tenure is communal.

(1)

has traced this commuﬁal fixation from the

writings of scholars such as Sir Henry Maino(zA and Paul

(3)

Vinogradoff who regarded communal owmership of pre@perty as

Gluckman

an essential characteristic of early stages in human
dotglopmant. Gluckman adds that, the Western Theories tended
to question whether a tribesman had any specific secure rights
of ownership over particular parcels of land,

Opinions varied from those who saw no institutions at all

000'0/10
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and therefore no authority to handle matters of acquisition
and disposition of land rights,to others who considered
that Chiefs possessed such authority. This theory is derived
from an analogy between the King in Fngland and the Chief
in Africa society and his relation to land occupied by his
subjects. In England, all the land was said to belong to the
King who acquired it by conqguest (during the Norman cnnquest)gu)
He was said to be in ownership of the radical title in land
and had therefore the nower to dispose of any of that land.
The relationship of the King to land was likenéd to that of
the Chief il an African society. Since in England, the King
owned the ggaical title in land. by analogy, the Chief in an
African society owned the radical title in land which he
conld dispose of. The signing of the Masai Agreements 1904 and
1911 respectively between the Maasai and the Protectorate
Government can be explained in these terms. But as seen
later by the response of the Masai in 1911, the Chief was a
mere political 1eadgr. He did not have any right to dispose
or alienate the é?ﬁggi land without the consent of his peonle.
It is worth noting that not all tribes in Africap held land
under the supervision of Chiefs, -

The other theory advanced is to the effect that ownership

of land in African soeieties did not rest in individuals but

in communities. Nyerere supports this theory.
LY

90000000/11
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He says that:

" To us in Africa,land was always recognizedsas

n(5)

It is true that land was taken as belonging to the

belonging to the community.

community, but it is also true that in every community it
was possible to identify individual possessory interests in
particular parcels of land, :ither in respect of grazing,
cultivation or hunting rights.

Gluckman asserts that tenure of land arises from and is
maintained by fulfilment of obligations to other persons in
society. The obligations derive from membership of particular
socio=political groups and it is this fact that gives access
to the use of land, For such a person then, it is the nature
of man to man relations whieh influence the African tenure
system. This may be said to be a form of communal ownership
coupled with personal participation in the society, and his
contributions towards the other members of the society.

In any given community a number of persons could each
held a right or a bundle of rights expressing a specific range
of functions. In a typical case therefore, a village could
claim grazing rights over a parcel of land subject t$ the
hunting rights of another, the transit rights of another and
the cultivation rights of yet another. FEach one of these
categories carries with it varying degrees of control exercised
at different levels of social organisations. For example,
the cultivation rights were generally allocated and controlled

at the extended family level, while grazing rights were a

0000-/12
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matter of concern for a much wider segment of society£6)
Ir such a case, we cannot correctly generalise and
say that land was communally held, if families had the
responsibility of overseeing that cultivation rights are
distributed to the memberSof the entire family. Here, the
particular memberSof the family could assert that they had

or owned land as against any intruder. The only limitation

put on these rights of land ownership was right to alienate.
It was generally accepted that the land was for the benefit

of the whole society and alienation right was therefore
reserved to the consent of the community, o¥ the family
concerned. In any case alienation was unheard of in most
African communities., It was only when a member of that
group of people, or a stranger did not have aay land, that he
would be given hunting, cultivation or grazing rights over
land belonging to another gwoup or tribe to use it, but
subject to conditionsof that tribe,family or group.

Among the Kikuyu, there was no form of tribal or communal
tenure, despite frequent Furopean assertions that land was
owned communally by the tribe. The Kikuyu pioneers ohtained

(7)

their original 'Ithaka’ by a process of oscupation and

first clearing or by purchase from the autochthonous‘;olders.
The E;#mbu people for exampl® carried out purchase negotia-
tions and rituals with the Dorobo. The records show that
"The Gikuyu themselves say they came from the north and
North2East, buying their land with stock from the Dorobo
n(8)

or hunter trdbe of Nomands,

cess/13
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The-HMuguri', that is the original buver of land was given
a right of cultiwation of land in return for a stoeck, but
on condition that land could be redeemed at any time, But
Sorrenuon(g), tells us that the Dorobo were lovers of meat,
and istead of redeeming the land alré%ay sold, they kept on
giving away more land in return for animals.

The pioneer had to legfimile his occupation by placating
the Dorobo %}estrnl spirits. He also went through elaborate
adoyption ceremonies with the Dorobo in order to saf%fguxrd
future rights on the land he had bought. The boundaries
were clearly defined and established against any incomingy

immigrants.

UInder the ¥Yiknyu customary land tenure the original

‘»n:":g., ydee 0 '
founderh of a 'Mbaari'!1?)
F

~x Mioprd !
‘ Mbaar &cquired what was in many respects
Zn individual title to a 'Githaka' 1!, oOn his death, a
éommunal form of title was created, since the Kikuyu social
structure was extremely segmented and no centralized tribal
authority, there could be no tribal ownership of land as 2&:&
I would therefore submit that the individual founder of land,
had proprietaty rights in land as opposed to ugufractqry

. &
interests which were created on his death, and which ﬁasued
tdwgia sons, in equal shares of the lahd cultivated by their
mother.

The 'Muramati' (head afid guardian of a family after the

death of its founder) had the duty of allocationg land to the

&
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sons and had a final veto on the admission of tenants
and alienation of land to strangers. It was in these
respects that something less than a full individual tiélw
emerged after the death of the founder and it is this very
aspect which has tended to be confusged with communal
ownership of land.(12)

In addition to individual and group ownership there
were other interests in land. These include the customary
law tenancy, customary law mortgage or pledge of land.
Customary law tenancy was different from the English consept
of tenancy. Thisdis because, there was no rent paying and
no fixed period. The cardinal factor in these ihterests short
of ownership is that they were perpetually determg;ble and
may cause hardship when the person entiiled has been in
occupation for a long time and may have made considerable
improvements, Under customary land tenure, it was defined
rule that no occupation of land owned by another with or
without the owners ljcence or leave or mere tolerance for any
period of time could ever ripen in&o ownership and cust the
title of the original owner. Such tenants were known as 'Muhoi'

and ‘'Mutha®i' among the Kikuyu, {Phe' ‘Muhoi' owned toﬁporary

cultivation rights on the basis of friendship. The 'Muthami’

b
had similar rights to those of 'Mujoi' except that he had
additional right to erect buildings. These two tenancies

conveyed no rights to ownership as distinct from the use of land.

00000/15



- 15

In conclusion, I would say that African proprietary
rights, whether individual, communal or group or even tribal
ownership conferred rights to land upon the heolders of such
rights. Occupation or cultivation rights were only found
among a few people through a tenancy, The Chiefs only held
land for their people or subjects but cannot be said to have
been empowered with rights of disposal or alienation without
the consent of the entire tribe.

Even where land was ﬁnoccupied, the concept of "waste and
unoccupied” land adopted by the European was inapplicable,

Land was only physically unoccupied, but the owners were traceable.
It was the early commissioners who pleaded with the Government

to assert title at least to these waste and unoccupied land, simply
by virtue of (t¥s protection over the area. This is why they
further argued that Africans owned land only in terms of
occuﬁationnl rights and as such it followed that unoccupied land
reverted to the territotial sovereign.

When asked their opinion, as regard title to land, the law
officers released a set of principlgs in 1899 to the Government,
These werc

"yeese in protectorates of African variety, where protection

was excersided under treaties which did not specifically-

grant Her majesty the right to deal with waste and unoccupied
land, the right to deal with that land accrued to Her majesty
by virtue of her right to the protectorate, since protection

in these circimstances inwelved control over all lands not

coss/16
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appropriated either by the sovereign or individuals." (13)
These views were adopted by the imperial Government and
incorporated in the 1901 order-inecouncil and subsequent
Local Law which conferred on the commissioner power to dispose
of all waste and unoccupied lands on such terms and conditions
as he might think fit, subject only to such directions as the
secretary of state might give,

Vhat was waste and unoccupied lands?

yir o o B Lo 44

T wo e

Eﬁw;f;cti;Q; it was:
" abscolntely laid dewn that not native has any individual
title to land and that the land is the commonwealth
of the people. A Native's calim to land is recognized
even according to Native custom only as long as he
occupies beneficially. The principle usage is to
recognise ail unoccupied land as crown land and the
admiégtration is free to deal wikh it as it considers to
the best advantage, wacant land i.e. land wacated by a
Native reverts to the crown automatically."(14‘
This passage clearly indieates the view of the Europeans as
regards the proprietary rights of Africans., For them, it was
not ignoranca but a complete denial of the existenceﬁzf
African rights in land. Teo say for example that the founder of
'Mbaari' did not have any proprietary rights over the land he

(15)

acéupied is nothing less than this denial. I would

therefore submit that African customary law tenure conferred

real proprietg&r pights and there was mothing like waste and

..../1?
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and unoccupied land, If such land existed, it was owned

by an individual or group and awaiting occupation in the
future. Hence the term waste and unoccupied is misleading.,
The assertfion made by the European settlers that Africans
held no more than mere occupational rights or only communal
Mﬁi is an unnecessary generalisation., This was in

; keeping with the English doctrines and principles of property
law, ﬂlﬂ.‘eh were alien to African tenure and which were imposed

on Africans in an attempi to safe-guard seetlers interests.

e
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SECTION II

FACTORS BEHIND ACQUISITION OF COLONIAL
POSSESSIONS BY EUROPEAN POWERE IN
THEL19TH CENTURY

From a Marxist perspective, the imperialist expansion
was purely economic. The mode of production having become
a fetter to further development in respect of the enormous
finance capital and market products was burst f593§§%¥'
giving rise to capitalism. Thus arising but of the fendal
mode was the commercial revolution, the Eva of merchntilist
imperialism in Europe. Historically, this was the time of
unequal exchange in trade. It was superseded by the
competitive stage advocating leissez faire philosophy under
whose banner foreign markets were penetrated and their

isolation was broken. The result was to drain their

kforeign resources.

Thus the commercial revolution enable by the enormous
merchant finance capital plundered many areas of the world
and partly led to the accumulation of capital in Europe.

The commercial world was in search of new markets for itS
manufactured goods, new sources of raw materials and new
areas for investment of surplus capital. (15 ¢

The concentration and centralisation of capital in a few
lands resulted to the creation of monopolies competing for
the acecumulation of finance capital. Thus under mngopoly
capitalism, the search for markets intensified culmiqtating

in colonial acquistions and divisions of the world amongst

monopolies.

..../19
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Amongest the major monopoly capitalists were the British,
the French and the Germans.

The activities of the Germans and the British in East
Africa for the acquisition of colonial possessions were
taken up by the Imperial British East Africa Company and
the German East Africa Company. It was found necessary in
the phase of this competition to partition foreign lands
into spheres of influence in order to reduce the risk of
war. The Anglo-German Agreements of 1880 and 1890 wmade
this division final, it
LIBRARY

The Anglo-German Agreement of 1886, partitioned East
Africa into three main spheres of influence, Present day
Kenya fell under the British sphere of influence, while
Tanganyika mainland became a German sphere of in{luence, The
Sultan of Zanzibar cbtained a 10 mile coastal strip and most
of the islands along the coast of East Africa including
Zanzibar, Pemba, Lamu, Pate and Mombasa.(ie)

The British aiméd:-: at controlling the waters of the
Nile and the regions through which th@ River Nile passed.

The whole region f#g;nEgypt Sudan, Uganda and Kenya., linking
it with the coast and the Suez Canal on the Red Selj;as

an area of great economic potentials. Britain was not alone
vézi this since Italy and France had already shown their
interests with the same region. The Fr?nch aimed at Jjoining
the Western coast, throulh Senegal, Chad, Sudan with the Red
Sea, and as such the British had to work faster to gain

]
control of Egypt, Sudan and Uganda. 17)

000/20



It is Evident from the activities of the two Companies
(GsE.,A.Co.) and I.B.E.A.Co.) that the home Governments gave
them state support in terms of protecijén and capital. For
example the granting of the chnabaﬁﬁgo the British East
Africa Company is one of the indications that the Government
hads steped in its place, and that from then onwards the
company had to receive directions from the British Government.
Infact as from 1888, it ceased to be a mere agent of the
Sultan. In West Africa also, the Royal Niger Company called
upon the British Government to declare a protectorate over
Nigeria and Ghana so as to end competition and create a
monopoly of trade £rov the company.

The 1886 Angolo-German Agreement did not solve all the
problems regarding territorial claims and as such, the Germans
continued to push the Sultan of Witu to reject the overtunes
of the Imperial East Africa Company. However, by the 1890
Anglo-German Agreement, outstanding questions were settled
between Germany and Britain. Germany renounced all claims
to Witu as she did to Uganda and a British protectorate was
declared over it. 7

Although there have been a number of states! or professed
reasons for the imperialist expansion, such as Prestige and
Stepping of slave trade, these cannot be accepted as the true
reasons for the expansion. I have already stated that in the
view of the capitalist development sweeping across the Western
world, the expansion was purely economic. The Metropolitan

states could have gone into war so as to retain the pessessions
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acquired or to gain new foreign lands. Such great risks
cannot be gaid to have been taken purely for prestige or
_humanitarian reasons. THus the primary factors for European

acquisition of colonial possessions were purely economic.
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SECTION III

LEGAL ORIGINS OF COLONIAL POWER%

Ghai and McAuslan agreoﬂ that the declaration of a
protectorate over much of what is now Kenya on 15th June
1895 marked the beginking of official British rule in Kenya,
a rule enduring until 12 December 1963. But it may also
be regarded as marking the end of the first stage in the
process whereby Britain acquired control and took over
the adminstration from the Imperial British Fast Africa
Company. This means that the declaration of the protectorate
signified the death of the company as an instrument of
acquisition and administration.(la)

Although the scramble for Africa was a continous process
and not something which sprang up over night in the 1880's,
the vear of the Berlin Gonference 1885 may be taken as the
starting date for this scramble,

The Berlin Conference of 1885, had as one of its main
objects the desire to obviate the misunderstandings and
disputes which might in the future Arise from new acts of

(19)

occupaticn on the coasts of Africa. The Conference

had convened with the immediate aim of dealing with ceptain
disputes which had arisen in West and Central Africa. Its
conchusiong set out in the f§eneral Act of the Conference had
a significance for the whole of Africa, for, by*ﬁursz;$ing

to set out the rules of international law relating to the

acquisition of and establishement of authority over territory

ceo/2k



- 24 -
ceupling
in Africa and compilting these with morat injunctions to
stop the slave trade®and bring civilization to Africa, they
gave new impetus to the scramble, and justifications to its
protaginists.

The 1885 Berlin Conference was followed by the Anglo-
German Agreement of 1886 which I have indicated that it
sphit Fast Africa into three spheres of influence. The
agrz2ement had been made without any reference to those people
who were likely to be affected or even the desires of the
Sultan of Zangibar. Germany had already acquired possessions
<zn Sultan's dominions without even consulting him, so long
as the Chiefs had accepted the treaties for the acquisition.
It was necessary to consolidate the position obtained by
these agreements if they were to be respected by other
European powers. For this purpose, William Mackinon who
believed that there were commercial possibilities in East
Africa formed the British East Africa Association., Let ulﬁ
now look at the activities of the Imperial British East Africa
Company.

William Mack#iion, who had faith in the Association
rece¥ved encouragement from consular officials in Zagzibar
and from politicians in England who saw in the Association
a cheap and indirect method of carrying out the policy of
retaining and if possible expanding the British sphere of
influence. In May 1887, a provisional concession Agreement
was concluded by which the Sultan of Zanzibar made over to the

Association for a period of fifty years all power he possessed

on the mainland together with the rights of administration.
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These rights were to be carried out in the Sultans name
‘and subject to his sovereign rights.

By 1888, the company had concluded so many treaties
with Chiefs of which it has been said that 'most
of the tribes cannot have heen aware of their real moaning'(ZO)
Otherwise they would not have agreed to their making. Hence
the British Government saw that the Association's efforts
were worthy of support and thereforesgranted the Association
a Royal Ghamber of Incerporation, thus obtaining a new
name., (f%perial British Bast Africa Company) 1888, The
pignificance of this was that the British Government was the
backing force behind the company's operaticns. It was an
anouncemant to other European powers that the company was not
Just a mere agent of the Sultan but that it was an arm of the

British Tmperial policy.(ai}

Frém this period thenceforth, the company undertook all
the obligations of the Government under any previous treaty
made, or any agreement entered into with another state, The
Foreign Secretary was empowered to give directions or make
suggestions to the company. .

In persuance of the power of administfation, the company
could appoint commissioners 4o administer districts, promilgate
laws and establish and operate courts of justice. It{ was

required 4Lrthor to acquire and regulate land which had not

yet been occupied, and all public lands were tolbe purchased
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either by the company or through it.

The IBEAC may have been useful in allowing the British
Government to obscure the full implications of its policies
byt by early 1890's, it had rapidly declined in its activities
and financial status had deteriorated. Hence the declaration
of the protectorate in 1895 of the whole Kenya came just in
time to safe the company from open embarrassment. The
declaration or assumptéon of power by the British Govermment
must therefore be viewed as an ouster of the company and its
administration, Infact by this time, the company had acquired
for itself the name ‘ramshackle' and was 'stigmfatized' as
poorly conceived, badly managed and grossly undercapitalizedi(ZZ)

How did the other European powers conceive the action of
#he British Government? Internationally Britain was seen as
having taken up the responsibilitfjes and obligations of the
Imperial British East Africa Company. In legal terms, the
Government asserted that it was exercising jurisdiction under
the Foreign Jurisdictions Acts of 1843 to 1878 and #n pufgﬁance
of the Zanzibar order in council 1884 and Africa order in council
1889. The 1843 to 1878 Foreign Jurisdiction Acts were
consolidated into the Foreign Jurisdiction Act on 1890,
The 7The Foreign Jumisdiction Act 1843 provided for the
exarcis;'of jurisdiction by the sovereign in Foreign countries.
It was these legislations in form of Acts and orders in council
made thereunder, which provided the statutory base for the
extent and exercise of jurisdiction by the IBEAC and the British

Government in East Africa.
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The 1890 Foreign Jurisdiction Act provided for the
exercise by Her Majesty of any jurisdiction, whether
obtained by treaty, capitulation, grant, usage sufferance
or any other lawful means.

This jurisdiction could be exercised in foreign countries
regardless of whether obtained before or after the
commencement of the act and could also be exercised in an
ample manner as if it was obtained by conquest ordiession.
This applied toc Kenya which fell under complete British power
in 1895. The 1890 Act, passed before this year (1895) was
applicahle. The Act alsc provided that, where a forecign

- bonntry was not subject to any form of Government from.
which jurisdiction in the abeove manner could be ascertained.
Her Majesty should by wvirtue of the Act, have jurisdiction
«~over her subjects in that foreign country. The jurisdiction
was thus specified and defined in the orders in council already
~mentioned. Undeg thesé legal instruments, the consuls and
colonial officials were erpowered te hold courts, promulgate
w..legisBatd¥dns and carry on administration in the area to which
the order in comncil applied. Did the British Government
exeﬁiise only such jurisdiction as was permitted by tﬂese
legal instruments? The answer to this is in the negative. For
instance the Zanzibar order in council 1884 applied to the
British subjects and British protected persons in Zanzibar and

also foreigners in cases specified in the order. The African
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order in council applied to British subjects and protected
persons, foreigners who signed their own consents and the
consents of the proper authority of their own Government., It
also applied to foreigners whose §tates or Governments had
consented to the gxercise of jurisdiction over them.(23)

The practical operation of these orders in council

in relation to criminal jurisdiction over foreigners may be

illustrated by two cases - R V Montopoulo(zh) and Imperatrix
V Juma and Urzeeszs) In the case of Montopoula, the

accused was a GreeX National who had been se: *enced to ten
years imprisonment for culpable homicide by Court of Zanzibar,
His appeal was on the ground that, though he was under British
protection, he was not subject to the criminal jurisdiction

of the consular court, no¥ had the Greek authorities consented
to that court exercising jurisdiction. The High Court of
B&mbay, which listened to the appeal considered that evidence
showed that the Gr~ek Government was a party to the assumption
by the British Govermment of the protection of Greek in
Z‘%zibar. As such the question of consent did not arise, since

protection connected jurisdiction. In Juma and Urzee case, the

persons of German origin had been convicted for offengeé co
committed in Bunvoro and not in Buganda. Bunyoro was not a
British protectorate but the court did not hesitate to conviet
the said persons. The court quashed the conviciion. but went
on to hold that the persons could only, under Africa @frder

in council be convicted without their states consents for
offences committed against British Laws within a British

protectorate. This decision and the one stated above show
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/that Jurisdiction exercised by British administratérs in
a protectorate went far beyond the terms of the legal
instruments or orders in councils. According to British
views, the assumption of protectorate made the protected
persons stand on equal grounds with British subjects in
respect of the laws applicable to the British subjects, but
when benefits were considered, the British subjects (proper)
were given first priority. A modification of British views
to justify the situation was stated in 1891;
essee''the civilized powers of the world recognized as
a principle of international law that the protection
of an uncivilized territory carries with it many of the
most important attributes of a sovereign state, and that
the subjects of a civilized power are within such
territory to have the benefit of and he subject to all
administrative and judicial institutions established by
the protecting power to the same extent as the subjects
of that power."(zs)
This means that the authorities were aware that jurisdiction
did not mean full exercise of control over the territory and
the subjects therein., It was an assumed jurisdiction Yased
on the signing of the General Acts of the Berlin and Brussels
Conferences.
O From a legal stand point, the declaration of a protectorate
ovorf;eople's territory meant that the subjects were under the

protection of the protecting power as against any other power

which wowld threaten to take over jurisdiction, But this did
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not mean that the subjects were under the control and
administration of such a power. If anything, the protecting
power was expected to leave the subjects to their own sovereign.,

The true version as put in practice by the British
authorities was the existance of a protectorate in an
uncivilized country imported the right to assu;: whatever
Jurisdiction over all persons might be needed or is necessary

(27) This new doctrine was embodied

for 1ts€iffoctual exercise.
in the East Africa Order in Council 1897, It was the first té
apply to the whole of Fast Africa. Probably this was so
eqacted so as to erase gthose problems that were arising in
areas where jurisdiction was not established. The 1897 order
provided that the power contained therein applied to foreigners
who were defined as subjects or citizens of states in amity
with Her Majestyd not being natives. This legislation laid
down the legal begis of aesumpf‘ion%nwer over Fast Africa

and from henceforth, the adminiestration assumed jurisdiction
both over the people and the land,

In conclusion, I would say th;t neither the law officers,
the British policy makers nor their politicians saw the
function of law as standing impartially between the p¥otector
and the protected., The Law was flexible enough to ensure full
governmental powers in a protectorate. Most agreements or
treaties made were capable of being broken if need be to pave
the way smooth for the European administrators and subsequent
settlers. Where an embarrassing situation was discovered,

the law would permit an Act of State to be pleaded, and hence
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no need to legally justify the action or face the inquiry

of the court., Frém a Marxist point of view then, the law
introduced in East Africa was one of the main weapons used
for colonial domination and in several fields particularly
land acquisition remained so f@r most of the colonial period.
This will be the subject of discussion in the following

Chapter.
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CHAPTER TWO:

ACQUISITION OF CONTROL OVER LAND

The object of this Chapter is to analyse the nature
and content of the legal instruments of acquisition of
control over land between 1895 and 1920. This is the period
between the declaration of the protectorate and the
establishment of the Kenya colony 1920, The Chapter will
also attempt to show the manner in which this control over
land was achieved and the effects of its achievement on
African proprietary rights.

The importation of the basic doctrines and ptinciples of
English land law at the baginniné?&hia century was in response
to the needs of the settler economy then in the process of
establishment. That the substantive rilles and organisational
structure of property law were likewise determined primarily
by the needs of the colonial aconouy,(i) which needs the law
had to protect.

‘These doctrines had adverne'cffuctn on African proprietary
rights, and in most cases they could not fit in the African
nature and concept of land tenure. For instance,; according
to the Britishlaw the crown was the source of all title to land.
Thus unless the crown established an original title to land,
normally a consequence of sovereignty, it was legally impossible
to make gmants in fee simple or under any other form of tenure

recognized in British law. As protectorates were technically
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foreign territories it was difficult for lawyers to see
how the crown could assert title to land or grant titles
to British Subjects. It was possible to obtain rights
to deal with land by treaties with the existing sovereign
authority of a protectorate; but then, the crown acted by d
delegation of authority according to the terms of the treaty.
On the contrary, the African concept of ownership did not
recognize any sovereign as having such powers and rights over
land belonging to any given community. Power was limited
to political leadership and supervision of rights over the
land, and these powers were exercised on behalf and subject
to approval of the community.

What were the legal instruments which enable4exercile
of control over the land held traditionally by Africans?
The first major rules introdused by the Protectorate
Government were thei97 Rand Regulations. These Land
Regulations were promulgated under the power of East Africa
Order in Council of the same year. The dispatch of these
~principles was as a result of a suggestion made to-ﬁhéx;ipiga
protectorate government by the colonial office. The regula-
tions required that the authorities could no¥ issue g
'certificates of occupaiey,' as an administrative act. The

certificates did not confer any transfer of title. These

regulations drew a distinction between land within the Sultan's
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dominions and land elsewhere in the protectorate. The
certificate provided for 21 years leaseto those who wished
to take up unoccupied land. The rules were unsatifactory
for one, because the period of occupancy was a limited one,
and applied only to some areas, whereas the h‘ntarlandu
were left untouched or unoccupied. Also, the rules did not
confer any titles upon the holders of the certificate. 1In
disgust, one of the settlers described the rules as

"the most idiotic land lawi that ever were seenj

no man in his right senses would ever think of taking up
land on such conditions."(z)
The only way in which title to land could be acquired was
through sales by indigenous people or through treaties with
Chiefs. Previously in ngmbani, acquisition of land was
found to be impossible through treaties, because the commissioner

(3)

situated there reckoned that there were nof Chiefs. Hence

the commissioner urged the Government through the Foreign office
to abandon altogether, at any rate in Ukambani, the figtion of
having to act under delegation from or Treaty with, the native
Chiefs, and simply £;1down the principle that Her Haj:-ty

having assumed protectionhoveétg;ople and in their owﬁ interests
that no alienation by them collectively or individually, of any
Liand- or other rights shall be recognizediby her as valid

on
unless ratified by her or her behalf by officers committed to

(&)

("3
the Govegpont of the country.
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The Government received undue pressure from the settlers
and this time called u;?Mr Gray (a private advocate who
acted as a legal draftsman for the Foreign office) to dramw up
new Regulations. The new Regulations were expected to make
it clear that the Administration has a right to deal with
waste and unoccupied lands as crown lands and to create
freehold tenure instead of mere leaseholds as those created
under the 1897 Regulations. The misconception was that, they
believed that the native anywhere was bound to accept the

right of the crown to take waste land.(s)

It is certain that
even the law officers who were expected to protect the
interests of the weaker African, if not to arbitrate
between the Administrator and the African, protected the
policies of the British Adminstration.

Thus in 1899, the Law officers released a new set of
principles to the Govermment. These were to the effect that
the protectorates of African variety, where protection was -
exercised under treaties which did not specifically grant Her
Majesty the right to deal with land,the right to deal with that
land 'accrued to Her Majesty by virtue of her right to the
protectorate.' Protectorate in this sense meant that %the
crown had acguired control of all lands which had not been
appropriated either by a sovereign or by individuals.(6)

The East African (Lands) Order in Council 1901 gave
affect to the opinions of the Law Officers. Under this Order

all crown lands were vested in the commissioner and consul-

General and such other trustess as might be appointed on behalf
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of Her Majesty. Subject to the directions of the Secretary
of Siute. the comminsionof was empowered to make grants ‘
or leases of crown land:::heh terms and conditions as he
might please.

The 1901 East Africa Order in Council defined crown
lundj as:

" all public lands within the East Africa Protectorate
w which for the time beping are subject té the control of

Her Majesty' by wiftué sf any treaty, convention,

Agreement or of Her Majesty's Protectorate and ail lands

which have been or may hereafter be acquired by Her

Majesty under the LaéiAcquiuition Act 1894 or otherwise
howsoever."(7)
This was the first attempt to define crown lands prior to the
1915 crown lands ordijance. But the definition was vague
‘in that it merely described 'crownlands as public lands'
without attemtpting to explain the meaning of the term. Under
‘tho 1902 ordikance, the commissionér was empowered to sell
land and grant 99 year leases. This was good encouragement
to European settlers, who from thefy onwards started taking up
land more seriously and in a larger number.

The above definition widely defines crown lands and this
meant that almost every action tkken by the crown through its
officers was included in the definition in so long as it
achieved control over land., The commissioner could deal with
land in any manner he deemed fit, The rights of the indigenous

people over land could not bar¢ the exercise of this jurisdiction
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These rights were now seen in terms of ‘mere' occupational
rights and nothing more than that. It was now not necessary
to consult the owners of the land, after all there rights
were limited teo oécupational rights., Whenever land fell
vacant, the authorities could claim this under the ordﬂtance
to be crown lands, The admissions of the appellants council
in the Masai cale(a) gives us a goeod illustration of the
effects of the legislations created by the colonial government.
It was submitted in that case that the protectorate authorities-
were under no legal obligation to make an agreement with the
Massai, that legislations was adeguate to acquire the land.
The implication here is that the colonial government could
compel by legislation a people to vacatéctheir long held
traditional lands. -

Inspite of the continous assertisn: that land belonged
to the sovereign, and that the Maasai were a sovereign entity,
the authoriti®s did not give the legal effect embodlied in
a sovereign. If they had considered that a significant
element of sovereigniy in the land wested in the Maasai after
the 1901 order in council and the 1902 crown lands ordiiiance,
the protectorate government would have been obliged tQ?negotinte

an agreement with them. My submission is that the legislakions
so far promufgated were well calculated to deny and take away
any existing rights in land from the Africans and bestow them on

" e 8
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the crown. For instance the 1902 legislation was drafted
on the assumption that the Africans had no title to waste
or unoccupied land and accordingly the crown could assume
a title to such land and aklienate it to immigrants. &ven
the oggupation of land either for the grazing of stock or
for cultivation was considered to be merely a temporary
right of usufruct, and once occupation lapsed it was
assumed that g¢hig<land could be alienated.

What was the attitude and the position of the Judiciary
in respect of the legislations made and law in practice?
The Judiciary no doubt was part and parcel of the instruments
of coercion used to create orders. These instruments were
made to protect the interests of the dominfant ruling settler
class and subsequently to safeguard the interests of the same
people as seen emanating from such orders.

The Masai case highlights lack of remedies to Africans
when they sought the help of the Judiciary. Other cases as
will be seen later ik the discussion spell out the courts

unwillingness to allow any challenges of the constitutionality

of the colonial legislations .ndiﬁﬁaici;iV.:;ﬁmming upa

‘succession of cases on jurisgdiction in prctectorates) Denning

L.J ‘hu he then was) said in Nyali Ltd V Attorney Gencral%(g)
"Although the jurisdiction of the crown in the protectorate
is in law a limited jurisdiction, nevertheless, the limits
may in fact be extended indefinitely so as to embrace

almost the whole field of Government.c.o.. The courts
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themselves will not mark ocut the limités., They will
not examine the treaty or grant under which the crown
acquired jurisdietion, nor will they inquire into
usage or sufferance or other Lawful means by which
th® crown may have extended its jurisdiction. The
courts rely on the representatives of the crown to
now the limits of ite jurisdiction and to keep within
it. Once gurisdiction is exercised by the crown the
courts will not permit it to be challenged.”
The courts were therefore serving British imperial interests.
A similar decision had been provided earlier in R V Earl of
MW( 10) which was quoted with approval in
the Maasai Case. I would therefore feel safc at thisfipoints

to say that all the legislations made, and those to bhe epacted,

including other legal institutions such as the judiciary and
Law Officers were all devoted to seeing that contrel over land
was achieved, It did not matter how .this would be done but the
necessary legal affect would be given.

Ghai and McAuslan say that if there were any doubt as te
the extent of the power , the Pratectorate Government v::
claiming by the 1902 legislation, they were set at rest by the
crown lands ordiriance 19‘15.(11)1‘!13 ordinance redefined Crowm
Lands se ag to incl@de land occupied by native tribes and land
reserved by the Governor, for dthe use and support of members of

the native tribes. Crown land shall meant
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"all public lands in the protectorate which are for the
time being subject to the control of His Majesty by
virtue of any treaty, convention or agreement or by
virtue of His Majesty's protectorate and all lands
waich shall have been acquired by His Majesty for the
public service or otherwise howsocever and shall include
all lands occupied by the native tribes of the protectorate
and all lands reserved for the use of the mewbers of any
native tribe." (12)
Part VI of that or@iiance says that such reservation of land
for the use of nativnrtribes shall not confer on any tribe or
member of any tribe any right to alienate the land so reserved

(13) ¥4 was thus clarified that the

or any part thereof.
protectorate government had complete control of all land
occupied by natives and that it resereved to itself right of
disposal and alienation. No member of the native tribe could
be heard to say that a particular parcel of land belonged
to him and he may dispose or alienate it. In addition, land
reserved for the use of members of a native tribe could at any
time be cancelled and taken away for aiienation to European
settlers. The provisgion for this was Section 56 of tﬁi same
1915 Crown Lands Ordifnance. It stated that:
"The Governor in Council may at any time by notice in the
"@azotte“ if satisfied that the whole or any part of any
land 8o reserved is not required for the use and suppost
of the mamhers of the Native tribe for which is has been
reserved, cancel such reservation as regards the whole or

a part of such land and thereupon the land the reservation
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of which has been so cancelled may be sold, leased

or otherwise disposed of under this ordniance.”
Together with creating reserves for the natives, the rights
over all land were automatically placed on the crown, The
natives ceased to have any rizhts the view of the Protectorate
Government, The ordniance attempts to give some statutery
safeguards to the Africans; sush as reserving the land
for the use ajd support of the members, of the native tribes.
But it further rowoves this safeguard by prpviding for
cancellation or alienation of such land so reserved if the
Governor was satisfied that Eurspean settlers needad the land
and that thelnatives could bhe moved elsewhere.

One wonders what could have %een the intention of the
Iogislature$?yromulgnting the ordhgance. But then in wiew
of all other legislations and instruments already given in this
discussion, it becomes clear that the intention was to renocumce
all proprietarys rights belonging to the Natives and subsequently
¥est them in the cwown. Accsrdiﬁg to Dilley in h#és Book,

the British Policy in Kenya Colony

"The ordimnce was interpreted toc provide no legal right

to land for Natives, either individually or trib&lly.

Natives were held to be merely tenangs at will of the

crown and could bLe dispoassessed at any time, Administratively
the Law was interpreted to mean that Natives could be

dispossessed, that is, part of the reservation could be
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cancelled by the Governor with the approval of the
secretary of state, if the land was not "‘benéeficialliy’
dccupisadi. There apparently was no secufity for Natives,
they held land under a tenmure no Whiteman could acaept."(ih)
Pilley must have ccme to this genoral conclusion after
analysing administretive and judicial pronouncements in
relation to rights of the Natives.

The judiciary upheld the intention of the legislature and
infact gave it legal effect. As already stated, the judiciary
could not have held otherwise because it was part of the
colonial system. As such, it was operating within the system
and intended to perpetuate the colonial system., It held the
view that the effect of the Crown Lands Ordiidance 1915 was
dhter alia' to make the Natiwes tenants- at - will of the
Crown., The view was first given judicial approval in the case.

Isaaka Wainaina and Another V Murito Wa In ana and anothe‘.(is

Brieflgmustated, the facts of that case were that the glanitilfs
both membera of the Kikugu commumity claimed possession of
land situated in Kabete inoone of the Kikuyu reserves. They
based their claim on the inheritance by them of a moigty of the
rights alleged to have been bought by their father and uncle
from a Dorobo at a purchase value of 900 sheep. They filed an
action against the derendantn for trespass and subsequently the

Attorney General was made a party to the case. The planitiffs
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alszo alleged that the do*endnnt- had been tenantseat-will
of a portion of the land for some years and that such tenancy
had been terminated by notice

One of the main issues before the court was whether the
planitiffs were entitled to the occupation of the land as
against the dq#endants. The colonial courst found as a fact
of Law that the land dispute was part of crown land and was
therefore occupied by Natives subject to provisions of Part
(VI) of the Crown Lands Ordinance 1915. The provisions of
the ordniance specifically stated that the reservation did not
confer any right on any member or tribe to alienate land so reosorve
reserved, In holding that the effect of the Crown Lands
Ordniance 1915 was to make Natives tenants-at-will of the
crown, Sir Barth C.J. said:

"In my view the effect of the Crown Lands Orditance, 191§

and the Kenya (Anmnexation) Order in Council 1920 by

which no Native private rights were reserved and the Kenya

Colony Order in Council 1921.... is cleardﬁp. inter alia,

to vast land reserved for the use of a Native tribe in

the crown., If that be so then all Native right-d}n such
reserved land whatever they were.... disappeared and Natives
in occupation of such Crown Land became tenants-at-will

of the crown of the lan actually occupied."(16)

This was of course a wrong decision. It is worth noting that

VWainaina V Murito oveﬁgled a more rational decision of the

ooooo/'!’
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earlier case of Kimani wa Kabate V Kioi wa Nga .(17) In

that case, Maxwell J. held that a member of the tribe could
acquire and retain tracts of land within the reservé-:and
that such rights could be enforced by a suit for damages
for trespass and for an injuction.

The error made by the learned Judge was failure to
distinguish between title to the country which was acquired
under the Kenya (Annexation) Order in Council and title
to the land which had been acqQuired as early as 1201, although
the effects of the 19501 East Africa Urder in Council had not
been clearly spelt out until 1915 when the Crown Lands Ordinance
was enacted, |

In the view of the colonial authorities, the distinction
between é protectorate, title to land, and title to the country
did not matter. VWhat was important was effective control over
land and its subjects., Control over land and the subjects
therein was gpadually acﬁieved by the end of the establishment
of a colony over Kenyva.

Barth's judgement was followed with approval in a later

case by Stephen J. -~ Douglas Mwangi and others V A.G, and
(18)° -

Another. In that case, StephenJ, held that the Néiives
had not even rights of occuﬁ%Q;% in land within the Native
Reserves but that 'prébably' they had a limited right of
occuygzzﬁ only as against the members of the tribe so long as

that tribe was allowed by the crown teo remain on the land.

00-0/45
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In general the effects of these judicial pronouncements
was to give the necessary legal effect to the legislations.
As against African proprietary rights, the achievement
of control over land through these legal instruments portrays
disastrous effects., From this period of exproprietion
onwards, the colonial administration ceuld move Africans
from the reserves, thus violating some of the sacred tradi-
tions and beliefs of the Africans. The African for instance
believed that lend belonged to them and their ancestors, that
they had a duty to protect this land frow any other claimants.
Such an action of wviélating African traditions and tribal
boundaries was illustrated by the removal of the Maasei from
Laikipia in order to create room for Eurupean settlement,
Africanl3could no longer proudly assert their inherent
traditional rights over their land without undue interferance,
The overall effects of the legislations, and especially with
the establishment of the Kenya colony in 1920 was to extinguish
African proprietaty rights, and a couplete disinheritance of
African claims over land was attained., Tribal groupings
were split and reorganized in new areas., The colonial authority
was prepared to go to all limits to secure land for Egyopean
settlers and in this case, under every possible comfortable
conditions.

To secure protection for the alienated land, the administra-
tion introduced statutes which created private property rights
in land, The major legislation to this effect was Land Titles

(19)

Ordidance. The legislation provided a system of adjudication

oocoo/liﬁ
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of rights in the coastal strip. Under this statute, it
was possible to make a claim “of ownership to a plot of
land. This claim was not subject to protectorate claim,
THe Euwropeans who had bought land from the coastal Arabs
thus had their private rights protected while those intending
to buy were guaranteed titles cocver the land,

The certificates issued under the land Titles Ordiihance

(20)

were conclusive and final upon the claimants. Similar

certificates of Titles were issued and registered under the

a
(21)Once more the certificates

Registration of Titles Ordibance,
under this orditance wefe taken as conclusive evidence that the
proprietor is the absoclute and indefeasible owner of the land
specified thereunder.

Registration system in the Higlands of Nairobi area and
its surrounding was govermed by Crown Lands Orditance 1925.

oA (21)b
Today such areas registered under the Government Lands Act,

The Government may use it for settlement schemes, or left for
government reserved areas.

In conclusion, it is my contcnfion that athe Imperial
Government managed to acquire by legislation land from the
Africans. In practice, the declaration of a colony in #920
was not d‘fferent from the assumption of a protectorare.(zz)

Africans became British subjects assumingly to have equal

shares of benefits with British (proper) subjects, not teo mention

00000/47
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that control over land by Britain was complete.

The Administration proceeded to provide security
through the issue of certificates of Titles to the already
acguired land., Oncel, more, it is my humble submission

clatvmawds

that land wa= snatched from the original elements through
effective implementation of Law by the colonial governments
Kfricans were thereafter taken to be tenants at will of the
crown, not in Britain but in Kenya. They had not negotiated
any terms of tenancy, Hor nad they paid any rents for the
land to their Landlord. VWas there any real tenancy then,

or was it just a mere imputation of the colonial government?

Tenancy at will of the crown was in this respect, a
creation of the Furopean imperial government, which they
unsuccessfully tried to impose on the Africans. Indeed
the restlessness and insecurity caused by such legislations
and assumpéknl which were intended to disinherit Africans of
their land manifested itself in the Kikuyu agitation of land,
This agitation inereased as the Europeans continued to
guarantee more and more security to éuropean settlers while
they disregarded the African feelings and grievances. This

o

will the subject of discussion in the third Chapter.
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CHAPTER THREE:

THE PERIOD OF CONSOLIDATION 1921-52

SECTION: I LEGAL INSTRUMENTS OF CONSOLIDATION
OF EUROPEAN SETTLEMENT:

This section is an analysis of the legal instruments
that were used to consolidate European settlement, that is,

the mechanisms which the colonial government applied to
cons ‘
consolidate the settler gains of the expopriation phase.

The preceeding Chapters have attempted to show that law
was the instrument used to acquire control over land as
against the proprietary interests of the African. After these
achievements, there was need to find a means for providing
security to the Europeans who now were owners of large free-
holds. The same method of seizing upon the Law as a means of
providing security was used.

An observation of these instruments reveal that during
the Protectorate period the authorities had proceeded as if
there were no legal and cénutitutional structures arising
out of the status of Kenya as a protectorate. Powers and
policies which were consistent only with colonial status
were exercised and implemented. To this effect, therefore,
the subsequent change to colonial status in the 19.0'q did
not in practical terms either increase the powers of éﬁe
administrationd or call the implementation of different
policies.(i)

Ghai and McAuslan assert that this change of status
had legak and constitutional implications. In itself it was

an Act of state done by virtue of the prerogative.



The annexation however, excluded the dominions of the
Sultan of Zanzibar, but included the Sultan of Witu. As

a Protectorate the Government's authority was still
provided for under the authority of Foreign Jurisdiction's

Act.(a)

The Order in Council made effective annexation of the
whole East African Protectorate.

The British Government agreed that the British subjects
had settled in the protectorate for long and in large numbers
and it was proper to extend the Dominions of His Majesty
to cover these subjects. In addition, Kenyans became British
Subjects, to be ruled as a colony subject to British laws and
policies.

In the following year, Kenya was made a colony under the
Kenya colony order in council. From this year, Kenya was
governed and asministered as a colony. The Foreign British
laws of administration were now effected to suit the European
purposes of settlement,. The initial problems of trying to
eiihbli-h Jurisdiction and laying down a legal basis for such
jurisdiction had now been ronoved.’ It has beén stated that
in practice, there was no differsnce between a protectorate and
a colony. The authorities exceeded the powers providéd for
in the two circumstances.

The object of this Chapter has been stated as analysis of
the legal instruments used to consolidate the settler gains of
the expropriation phase. In our endeavour to show how this
consolidation was done, we shall attempt to analyse the

provisions and the policy considerations behind the various
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statutes epacted during this period.

Of first consideration is the @rown Lands IDischarged
Soldiers Settlement) Ordinance of 1921.(3) The purpose of
this ordinance was to provide land for those soldiers who
had been in the world war one. The ordinance removed the
restrictions and requirements on commercial dealings which

(4)

had been put by the earlier ordinance. The earlier
ordinance required that the settlers shoul: reside in the
protectorate and on their farms for fixed proportions of
the first three years of that grant. They were not allowed
to engage in general commericialidealings until the purchase
price had been paid.(s)
The ordinance portrays the intention of the Imperial
Government to provide land on favourable terms. Freedom
to use the land in the best way possible was guaranteed,
and so lang as the improvements of that land were satisfactory,
the purchase price was remitted. This freedom did not
exempt the settlers from observing the requirments of the
Crown Lands Ordinance of 1915, Critically one would say
that, the government could not stand aloof and watch the
settlers misuse the achiements of the colonial governfient. It
had to give them the necessary support and encouragement. In
so doing, the agricultural Law and administration policies
effected from this period onwards, aimed once more at serving
the interests of the settler economy.

In Chapter two, it has been mentioned that the government

had introduced a registration system of titles of the owners
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of land.(G)

This wms a gumrantee of secutity to the settlers.
The Europeans were now seen as tenants of the European
government. What the 1921 legislation and its amendment

(7

ordinance did was to desgﬁry any existing relationship
between the African and the European. The European

could easily buy land, or be settled by the government, without
having to consult with the Africans. After all, Africans had
.been reserved in the Native lands, and they had no right

to interfere with transaction outside the established Native

resexrves.

By 1921, therefore, the development of a dual policy
was inevitable. IA framework of Law and administration had
been created through which the European gains were to be
protected. This created a settler community which was seen
as the source of the development. Land allocated to them
had to be prefitably developed. To achieve this object, the
government found it necessary to provide security of tenure
and plentiful supply of cheap labour. Both of these were
provided. Both of these priorities required that the Africans
b.mdoprived of their security of tenure and be confimedd to
reserves. .

The settlers were now given privilege and security in the

Righlands. But as we have seen, the African were left disatisfied

and as such, there was need to secure this privilege through



provisions. The Kenya Land Commission 1933-3&.(8)was

given as a term of reference the duty of providing a
solution in the highlands. The previous protection which
provided security in these higlands in terms of Elgin
pledge of 1908 and the Devonshire Declaration of 1923.(9)
were seen as inadequate. These two had recommended that
the European Highlands should be reserved to European settlers
oﬁly and that the Indians should be prevented from acquiring
land in the Highlands. The commissioners recommended that
the final solution should be to give an assurance to the
Europeans. The assurance meant that the reserves of
Highlands should remain inviolable. For this purpose, they
advised that an order in council should be promulgated
whose object would be to set out precise boundaries in the
Highlands.

Two major ordinances implemented the commissiéners
recommendations. These were the Native Lands Trust Ordinance
1938(10)and the Crown Lands (Amemdment) ordinance 1938.(11)A
clear cut division was made between the Highlands and the
TNative land'. A Highland Board was created and given powers
over land in the Highlands, whereas a Trust Board was ;routod
and empowered to preside over all land matters in the Nativwe
Lands.

The two Boards were thus given two separate areas of

jurisdiction under the Kenya (Native areas) order in council(12)



-5 7-

(13)both of

and the Kg&ta (Highlands) order in council
1939. These arrangements remained substantially the

same until Independence in 1963 and thereafter receiving
minor alterations.

Along side the Highlands Boards, another non-statutory
Land advisory Board which was established as early as 1928,
continued to function., The Boards main function was to
advice the governor on proposals for alienation and any
grants of Crown Land., Its intontibn was concentrated on
the Highlands obviously because this was the region where
the govermment's attention was and future hopes for
develooment,

The other major legislations by the government were in
form of the Crown Lands Amendments in 1942 and 1944.(14)The
Crown Lands (Amendment) ordinance must be seen as an
interference of the boundaries already fixed. Under this
ordinance 34,000 acres of land were removed from the Masai
Native Band Unit and made into a settlement of resident
labourers. The labourers had posed a continous problem to the
govermment since they had no land and were now becoming
many in numbers in the Highlands, where they had beaniiorking
for their Eumopean Masters. Thus the Government had to do
something. One thing is certain, that they could not be
encouraged to stay or to move from their Landlords, since

their stock was a lot, and the European settlers found these

cumbersome to in their land. They could also not be put into
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land in Native-reserves because land in mokt reserves
had been subjected to over population, overgra=zing,

soil erosion being a major probdem, not to mention that
land was scarce. But the action taken by the authorities
was apparently no solution to s#ich problems, because this
meant a reduction of the Masai Native Land Unit.(is‘

The resident labourers and the squatters were some of
those classes of people whou the colonial regime had
completely disinherited land through the wvarious colonial
legislations. Their problem will be analysed in the next
section of this Chapter.

- A further amendment of the Crown Lands Ordinance is the
i;t# ordinance. The ordinance was concerned purely with the
Highlands and it conferred on the governor wide powers in
respect of dealing with 2and therein, Any companies which
had interests in the Highlands were directly under the
supervision of the so;nrnor and his consent was necessary for

any transactions especially those inveolving inter-racial

groups.

Finally after the war period, the government adopted a

new approach to land development. Before, it had nlloﬁad free

land use without any control, even where it had provided financial

assistance. But new, increased Government control was necessary
in order to holf a faster economic irecovery
™ cov °

h wWiw: 7 and 1hevelev 10 cop Wi,

soon after,its adminstrationy the Government established the

Settlement began
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European Agricultural Settlement Board under the European
Agricultural Settlement Ordinance of 1948.(16) Land for

this settlement was noe alienated not from the native reserves
but from the large unoccupied European owned land in the
Highlands. The government must have had no alternative,
because land was scarced in the reserves.

For effective governmental control, it is noted that a

Land Control Board had already been established by the Land
@ontrol Ordinance in 1944.(17)Why was there a change of policy
in the adminsgtration of Land?’ We note that by 1939, the
Imperial Government had consolidated its gains, were it not
for the disruption which came with the second world war.
Thcrefﬁrt. any change of policy was due to the inevitable
circumstances which the government found itself in., Moreover,
the Africanshad: njisxrdased their agitation Sor the return of
their land and the recognition of their rights in land.

We shall show in the next section that although the
colonial government achieved control over land, through the
discussed provision§, its policies left alot to be desired.
They ignored the mos* important group of people, that is the
Afrécans, fithout whom, the security of tenure im the &
Highlands could not peacefully be guaranteed. If they had
considered that the Africans owned land, the land hunger
revolt which resulted in 1982, would probably have been
avoided. Thus the legal instruments and policy considerations

implemented to secure the settler gains mainly in the highlands

+
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were no different in substance from those instruments
used in the exprpriation phase., The sole purpose for these

legislations was to acquire land and the necessary security

interests in the land for European settlers.
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SECTION TWO:

NATURE OF AFRICAN LAND RIGHTS IN
THE RESERVES:

The original reason for the establishment of reserves

" was simply to make way for European Settlement, This was

an important concern of the 1915 Crown Lands so as to include
land occupied by native tribes, and land reserved for the

use and support of members of the native tribes. In Part Vi
of that ordinance, such reservation of land for the use of
native tribe was expressed not to confer om any tribe or
member of any tribe any right to alienate the land so reserved

or any part theroﬁf.(ia)

It must be noted that this reservation
was not for the use of the native tribe. If the government
meant it to be for th§ use of a member of native tribe, or a
pﬁpticular tribe thereof, it would not have gone Turther to
legislate that the land so reserved could be alienated for
European Settlement., if the governor found that the member or
the tribe did not require the land. Thus, the provision was
a mere falacy. |

At this point, T wish to submii that African land rights
in the reserves were destroyed by the legal instrumen®s which
assured that Africans had Lbecome mere tenants at the will of
the crown and that the only rights they possessed were rights
of occupancy. Such rights did not confer en the Africans any
rights of alienation of land in the reserve., Hence, the legal

instruments used in the expropriation phase, and those used

in the mauguration of !ithe dual policy had the effects of
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taking away by legislations land belonging to Africans
and westing these lands on the European settlers. What
then was the nature of African Land rights if any in the
reserves?

In the view of the Imperial adminstration and the
judiciary, not to mention the European settlers, Africans
held rights of occupancy at the will of the Crown.

By 1920, when Kenya became a British colony, riWeadettlers
struggle for land had reached a landmark. The government
had become the owner of the radicle title in the land, and
Europeans werCable to get indefeasible titles of ownership.

But the liberal circles in the British Parliament were of
a different attitude., They observed that the inclusion of
%@t*VQ r.g,rvg.“ in the definition of Crown Lands was
tantamount of a complete dispossession of the indigenous
people,

The implementation of the reserves policy meant that there
was more rpwom for European settlement and also that the
Highlands would noh’he left for the settlers occupation.
Occupation and movimont by navives was from now on restricted
in certain areas only, Any occupation outside the reserved
land was illegal. .

It is not suprising that the view of the legislatiwe
council committee, which had been asked to make a report on

the final bill which redefined the Crown Lands so as to favour

of the settler population. It reported that:
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" The extension of this defnition so as to ineclude

native«rzserves having been eriticized in England,

the committee wish to record emphatically their

opinion that the definition as drafted should stand.

It must be remembered that many if not most of the

native tribes have no individual or tribal tenufe of

land as tenure is generally understood in England and

it is of utmost importance that the land in the reserves

or occupied by Native tribes should be vested by

statute in the ecrown, thereﬁy giving the crown power to

afford the natives protection in their possession of

such landeses If such lands are wested in the crown it

wWill be possible for the copwn to regulate their

occupation in the interests of the natives and finally

to epvolve a svstem of tenure for the natives thereon

giving them real and\dafinite right to land.”
The above view assumes that the Africans did not have any
tenure of land, and as such it would be in their interests if
land was vested in the Crown so that athat the Crown would
develop a system of tenure for the Africans which would give
them definite and real right to land., But since the gpropoanl
had already denied that Africans possessed any rights in land,
it is therefore difficult to agree with the above view, I
would therefore submit that the new definition was only good
in so far as is senrved the interests of the settlers. I¥ was

the settlers interests which were of paramount importance.
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How far were the Europeans prepared to recognized
the rightsof Afyricans which would be evolved by a tenure
system, based on European property law theory an@ net an
African property law theory? Section 56 of 1915 Crown Lands
Ordinance and the judicial proclamation in the Wainaina V
Mggitg(gg?‘caﬁa refute such a claim, There would be no
protection afforded to the natives. The true position was
that Africans had been declared mere tenants at the will of
the crown and that they held land at the will of an
unsympathetic Landlord.

Having that in mind, it is important to note that
Africans were disatisfied and this discontent manifested itself
negatively. There was started some political movements by
the Chairman of the Young Kikuyu Association, Mr Harry Thuku
ifa 1922, which was followed by the Kikuyu Central Association

formed in 192&.(21)

Through these associations, the Kikuyu's
aimed at making their grievances be heard by the authorities.
The movements indicate that a new Qava of insecurity and
frustration was evident in African areas, especially among the
Kikuyu and the people of Kavirondo region. Thus, if by taking
away land by legislation, the settlers thought they had
acquired security, they were sadly mistakoug(zz)

Ingecurity and restlessness within the reserves, was
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first seen and reported by the East African Commission or

(29 pps

the Ormsby-Gone Commission which met in 1924-25,
commigsion noted with some concern that there were grievances

among Africans over the land issue, It noted that:

" "there is probably no subject which agitates the natives
mind teday more continohsly than the question of their
rights to lande..."

Notwithstanding such an observation, Sir Barths C.J. judgement

was quoted with zpprovel in a 1925 case - Douglas Mwangi V.A.G.(Z&)

In that case, Stephen J, held that the natives had not even

rights of occcupancy in land within the uative reserves except
in so far as rights existed between the natives themselves,
which were now subject to the crown,

In 1926, the government guggested some form of security for

Afrdepus viphts -
Africans rights. This was through the 1526 gazettment(d5) G

reserve boﬁndéries. But this was not security for the African,
rather, it was what the government thought was suitable for the
Africans. As Ghai and McAuslan put it, Africans
Continued to be denied beth tiéhts in the land and control
over its adminstration, They remained tenants at will of
a demanding and unsympathetic landlord."(26) &
’ Som‘wﬁuthorit&tkve definition of the reserves boundariés was
once more considered by the Hilton~Young commission selecyed

(27)

between 19274290, This also failed to provide security to

Africans in the reserves.
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It is not surprising that even the first legislative
instrument - Native Lands Trust Ordinance 1930,(28)replacing
part IV of the Crown Lands Ordinance 1925 as amended Ly No.22
of 1926 did little to advance this legal position beyond
laying down the terms upon which the Crown held "Native Lands".
Such land remaining crown land for all other perposes.

& Its ostensible purpose was to declare and reserve the
areas gazetted in 1926 "for the use and benefit of the native
tribes of the colony §for ever.” But the legislative counéil

Govevawrat
debates make it clear that the only councern of thebyas to
contrel these lands and how to ensure maximum public order
in reserves without excluding possible fiture European
expansion and expropriation.

This comes ocut clearly on reading the debates of the
legislative council. One native representative Rev.Canon
Leaky confessed that:

"it seemed almost as ift (it) was rather intended to

regularise the methods by which land might be taken away

from the natives for the use and benefit of ncn-nntiv.n.“(29)
The debates further pgtrady that nearly all the members in the

council commended those parts of the bill which empowgred the
governor to o%?eaeh upon the native rexerves. A most eloguent

sof gll recommendations is that made by Conway Harvey'g he said:

."I think no one can be found to quarrel with the principloj

ek if Sevasn

rat present in native ownership is not required by natives

for their use, it is only fair, just and reasonably, and
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non-natives or others who are

entirely in the interests of the
(30)

themselves."”

Ironically, the FEuropeans wanted to uﬂ q

interests of the natives. One m»m.!o:-i:jt
were talking about,

Section 15 of the Native Lands Tru]lfll
that:

3 48

"Ne land shall be excluded from a WW. uﬂnr—
R Dowo doing. eampaigns
the Central Board is satisfied that the proposed *ﬂ
¥ a.npn!a"aa btm

3
(S5 3 -

Las been brought to the notice of th. Local

sard Lugted

and of the Natives concerned and tllnt W’l}tm

of the location or section concerned hlw boa- uo—o’?"o‘d&

on the Local Board."

A provision like the one stated above might lead one to
think that the colenial sov.rm.-nt had now changed its attitude
towards African ownership and started to attach some special
importance te the rights accruing in respect of such ownership.
Un the contrary, the recognition ef African ownership hy
Europeans was half~hearted., The truth is that the autheorities
never at any time intended that the provisions sc emacted
should receive their due and proper interpretation.

In elaboraticn of the ordinance, there was further

requirement that any exclusion made from the reserve sghould

be given prompt compensation. The procedure for compe
THOSE
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those disturbed was laid down, together with that of
disposal of lend in the Native Reserve under section 7

of the ordinance.(31)

To some extent, the authorities
seemed to compromise that Africans possessed proprietary
rights in the land; but their greed and sgelfishness could
not give them the opportunity.

One incident which illustrates that greed and
contradiction in the colonial authorities and their policies
is the discovery of the Kakamega Gold fields 1932, The
amthorities rushed into proposals for an amendment of the
1930 Native Lands Trust Ordinance, I o doing. campaigus
against its amendment were arouscd, These campaigns began in
England in 1233 and were spear headed by Lord Lugard
(incidentally one of the leading British iaperialists in
Africa). The objections as to the amewiwerit of the ordinance
were mainly zeared at tha proposals that componsation for
any land aczquired cownpilsorily Trom the native reserve and for
the development of mineral resources should not be given. This
was against the provision of the or&inance, because it preovided
that compensation should be given in full. Also the ordiunance
provided that vhere such land was temporarily excluded fer

the governor sheould provide arother land to the reserve as

compensgtion,

Thus amendment proposed intended to remove this provision,
holding that it should not be obligatory on the governor during
the period of mining to add land to the reserve. The pr#vision

&

A W
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that allowed consultation with the Local Native Council
before 'setting apart' would also be dispensed with, on
grounds that such a clause retar@iled the progress on the
~ mining operations. The whole procedure was seen as
cumbersome and waste of time., It was thought the
requirement for consultation with the Local Natives gave
them more power than they actually merited. On the other
hand, the Natives saw this consultation with the Local
Bpardq as the only way through which the government
ronﬁected their rights in land so called 'Native Regerves'. ,
o A= land  fewnpovar: o eqrrrec

Refusal to compensate by #setting-apart' amounted to
a denial of thair bona fide claims over the land. On the
whole, the amendment proposal was seen as a rejection against
the mutual trust that had began to prevail between the
Natives and the colonial government especially after the
eraament of the Native Lands Trust Ordinance of 1930. From
the liberals point of view, such an act was tantmmount to
a repudiation of an Imperial pledge and would cause more
damage to Native confidence than any amount of gold secured
because of ithe chango.(SZ)

The government was fully aware of the impopulari;y it
was about to cause by the amendment. This awareness il
found in the speech of the Chief Native Commissioner in the
Legislative Council who spear-headed the moving of the

British, He said:
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"I am afraid that we have got to hurt their (Natives)
fe2lings, we have got to wound their susceptabilities
aniiin Some Case..s.ss We may even have to volate some

of their most cherished and acred traditions if we have
to move Natives from land on which according to their
own inialienable law they have a right to live, and
settle them on land from which the owner hasd indisputable
right to eject them."¢33)

It is incredible how the government could have ignored all the
peoples' feelings in a bid to gratify their own self-interests.
They knew that Africans had cherished sacred traditions, but
this did not bar them. The pressure against the amanﬁnintﬁ?

implementation was so strongly mounted that the govermnment

gave in, and subsequently appointed the Carter Commission
early 1932, Omne of its terms of reference was to consider ways

of remedying the situation once and for “11.f34)

Having observed that sthe 1930 o¥dinance had properly
pravi&iﬂ for enﬂ!éﬁation for land permanently excluded for
mining purposes, by another land equnl in extent, and‘as far
as possible in value to that excluded land, the commission
reaommondéd that land should also be provided as compensation
for any land temporary excluded for mining purposea.(js) This
rta&m&&nﬂat&#& was given legal effect in 1934 by the Native
Lands Trust (Amendment) Ordinance (1934).(36) The commissioners

il
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in this case should be commended for their guinuine wview,
as regards African rights in the Native reserves.

A further amendment of the ordinance was carried out
in 1938;(3') Under this Native Lands Trust Amendment
Ordinance, '"Native Reserves" were re-designated "Native
Land" and were hencefowrth removed from the operation of
1915 Cfown Lands Ordinance. Native Lands s¢ created were
vested in the Native Lands Trust Board, which sconsisted of
a Chief Native Commissioner as the Chairman. One elected
European and three Africans. Under Section 70 of Native
Lands Trust (Amendment) Ordinance 1938, all Native rights
of whatever nature outside these areas were declared to be
extinguished., The Trust Board cre@tod. was vested with
powers to preside over all land matters in Native Lands.

It has been indicated elsewhore in this dissertation
that the judiciary was not isolated from the colonial
udnint-tration,' Even after the attempt by the 1930 Native
Lands Trust Ordinance and its following amendments to recognise
the existence of Native rights in the resereves, the courts
attitude remained hostile and negative. The court only
recognized a form of occupancy. This was illustréted by the
Judgement of Thacker J.Min the case of Stanley Kahahu and others

v At&gganxkgpggggl.(sa)
held that:

Following Barth's judgement, the Judge

"She effect of the Native Tribunals Ordinance (1930) is
recognize in law any rights to land in a Reserve which an

occupier may have by Native law and sustom, with the exception
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of the right to altenate such land."

The above decision rav@aln that although the colonial
administration recognized that the-African-had some rights

in land, these rights were only limited to right# of occupancy
and he could not alienate thét land., This was a lesser right
than even what a European buyer obtained after receiving

a certificate of title which conferred the hrldler indefeasible
freehold ownership. |

While the legislations after 1930 may be commended for
attempting to provide some form of security in the reserves and
securing the boundaries of Native Lands, security against their
reduction depended very much on the decisions made by the
Administrative Officer who were in no way accountable to those
on whose behalf they made the decisions. It has been argued
in this discussion that the sole pwrpose for the legislations
made regarding céither land acquisition use or development,
was to protect and promote the interests of the Europeans.

This was the major objective for the authorities. Therefore,
it did not matter to what extent thc;e legislations affected
the Africans.

Ve note that other than denying the African his right to
land, the legal instruments alsc had adverse deffects on the
land tenure system practiced by Africans and their land use.
The government introduced new Agricultural methods and especially
soil erosion measures among African cccupied areas., It was

declared that shifting cultivation, keeping of large stocks,
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and growing subsistence crops was aiding the deterioration
of the soil, instead of enhancing dcv‘§;£:nt. But because
the African lacked faith in the European soil¥ erosion
measures introduced were reluctantly accepted by the African
whe saw these as further inroads into their righte in

1and, (39)

The end result was that land was misusedy neot to
mention the fact that there was over-population in the
Afyrican reserves. Hence the insecurity and restlessness
growing among the Afyricans increased as problems relating to
land also increased. At the same period, the world was
undergoing a serious ecnonomic depression, which started
taking grounds 1unodiat§1y after the first world war.

In praetilo than. probleu- tondod to ari.o more over land

‘.2[(" 0 ;‘«.~:-‘ b gt 2 B (\"!‘"

use aﬂd con.crvatien rulo- than evor netting apart. By the
end of the second world war, the problems of the Africans had
multiplied tremoudously., One would have been tempted to

think that the inter-war period had removed most of these
problems, but this was not so. The squatters and the resident
labourers in particular posed a a major problem to thg colonial
authorities. Those who had been working on European farms had
increased their stocks so much that the European gsettler no
longer wanted them on their land., The government on the other
hand did not want to encourage them to stay on these lands, nor

did it want them to keep large stocks. The main problem was
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that athey (squatters) and resident labourers had been
dispossessed of their land. The reserves were already
over-populated and the highlands boundaries were now fixed.
Where would they be settled?

Faced with this problem, the government embarked on a
scheme of settling these Africans in 1945. To do this best,
the govermnment introduced a land tenure roeforg. By 1950, the
regponsibility of co-ordinating land tenure proposals fell
on M N Evans, African Courts Officer and K.M. Cowley, the
Assistant Seeretary for Native affair-.(&O)

The scheme invelved the granting of credits facilities
te owners of land in order to facilitate development on land,
This being the case, the colonial government was left with no
alternative other than to recognise the fact that Africans land,
and their rights could be registered. In that case, the tiéle
deeds issued would serve as securities to the Banks for the
advanced credits.

: Do-pitc the government's effort to solve the problems of the
'k§}£§:;::;:::§ i;tiio“i;ﬁlev:ionilw;ifc made to appease the
African. The land issue was not easy to discuss. The Africans
needed land more than anything else., Ultimately there was an
outbreak of the land hunder revelt in 1952, The govermment's
measure of declaring emergency in the same year was but a mere

weapon which was strongly resisted by the Africans.

In due course, the government surrendered and introduced
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a new land tenure reform which invloved registration eof
individual propeiétary rights in land. Under Section

27 of R.L.Ao (&1)

Such absclute proprietorship in the
interests so registered., The first registration is thus
indefeasible and the holder does not have any restrictions
&8 to the use or alienation of that land. Further safeguards
» of private property are laid down in Section 75 of the
constitution where it is provided that every person has got a
risht‘to his own property and any compulsory’y acquisition
by the state of such private property must receive prompt and

adequate coupeﬂuation.(&')
In conclusion, I submit that the colonial state, like

any other state, used law to protect the settlers, who were

the dominant ruling ¢lass. Land was compulsorily acquiraJ

in furtherance of thés class role, and it ics seen even in the
Independent State, where the Constitutions 5.;; guprama Law

of the Land protects the sanetity oﬁ—private property. The
result wvas a complete denial and dispossession of African land
by the Europﬁbns. Some of khb/Europaann becmme holder of |
large : farms in the Highlands, whereas some Africans ;mre left
completely without land, African traditional land te;urn system

was disrupted by the imposed English prpperty Law,

ecoeo0e
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CONCLUSION:

The entire discussion has revolved around a critical
observation of the legal instruments and mechanisms through
which the colonial state alienated land for pmmposes of
European settlement. The discussion has deliberately
covered the period between 1895 » 1952. This period
saw the Ancoming »f settlers and their consequent establish-
ment in Kenya. Beyond that peried was outside the scope of
this study,.

For a successful implementation of legal mechanisms and
xnairumontx for the purpose of land acquisition, the colomnial
authorities found it inevitable to import the basic doctrines
and principles of English land law. The importation of these
doctrines at the beginning of thig century was therefore in
response to the needs of the settler ecomomy then in the process
of establishment, That the substantive rules and organisational
ntructureTS:;nrminad essentially by the demands of the colénial?
economy, That being the object, African propertiy law system
had to be remodelled on European lines in order to promote and
protect the gettler interests.

It has been established in Chapter One of hhis dissertation
that the declaration of a protectorate over Kenya in 1895 was
a major landmark in the colonial state. This declaration was
an indication that British adminstration and jurisdiction
had been legally established over the country and over
inhabitants. Although the legal implications of a protectorate

are that the inhabitants are not subjects of the protecting

09:./2



CONCLUSION:

power, this was not so with Kenya. Even the deﬁlarution of
a colony 1920 was a mere formality for Kenyaf?i%s inhabitants
in that they had long been made subjects by the administration.
The legal instruments and mechanisms relating to land
during this period had one major objective: To secure land
for European settlers at athe expense of the Africans.
The eractment of the East African ordggn-council 1897,
which was esthblished mnder the Foreign Jurisdiction Act 1890
was probably the most coecive legal mechanism ever introduced

into Kenya by the imperialists. It marked the first attempt

to transform the legal framework of Kenya to meet the needs
and requirements of a capitalist mode of production.

Fort¢ the purpose of providing land to settlers, the
administration first promulgated the 1897 Regulations. As we
have seen, these regulations did nét find favour among the
settler population. In disgust, one of the settlers referred
to these regulations as "the most idiotic land laws that wepe

ever seen.".
The settlers found them too. cumbersome and laying down so many
conditions for land uettleQent. Hence, their persistept demand
for better land legislations saw the erectment of the 19502
Crown Land Ordinance. This ordinance repeated the East Africa

eA &vdes wn cacon
order-in-council 1901, which had replaced the 1897. all public
’ ler Wb ovdvneaae i = P
land was Crown Land. The legislation was drafted on the

‘assumptiom that the Africans had no title to 'waste and unoccupiedh

ceeenes/3
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land and accordingly the Crown Land aauumeJa title over such
land.

This meant that the crown had asserted sovereignty over
land, This view was reinforced by the admission made by

appellant's counsel in the infamous Maasai case that the

protectorate authorities were under no legal obligations to
make an agreement with the Maasai, that they could have taken
away land by legislation. Ghai and McAuslan as.ért; that
therge can be no fuller exercise of sovereignty over land than
to compel by legislation; a people to vazfe their tratitional
land.

This discussion has revealed tk=z2t the Magai case wag just
but a mention. The effects of the 1915 Crown Lands ordinance
were moredisastrous. The interpretation given to this ordinance
and particularly sections 54 and 86 show that colonialists
were ready to go to all pains in g ting control over land, not

b (owodecahon ““p}f”bfv'
putting rights held by the Africans over the same land.

A most notorious interpretation of the ordinance is that
made by Barth C.J. ¥IH Wainaina &,Murito case, The 'learned’
Judge held that the effect of the 1515 crown lands ordinance,
the Kenya (Annoxutién) order in council 1920 by which no
native private rights were reserved, and the Kenya collny order
in counecil 1921, was 'inter alia' to vest land reserved for the
ri::L;f a Native tribes in the ecrown. This, he said,
subsequently extinguished all native rights in such reserved
land, whatever they were and that natives in occupation of such

erown land became 'tenants at will of the crown.'

It has been noted elsewhere in the dissertation, that, that

oo.oo/’*
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case seems to have over-ruled a more rational decision of Ths
earlier case of Kimani wa Kabato V Kioi. Maxwell J. had
held that a member of the Kikuyu tribe could acquire and
retain tracts of land within th§ reserve and that such
rights could be enforced by a ;i;;Jfor damages for trespass
and fJﬁfun injunection.

In furthgranée of settlers interests, the judiciary
(colonial) upheld Barth C.3.) judgement for long, as illistrated
by two later cases. These were Douglas Mwangi V R and

Stanisyi Kahahu V.A.G. In the former case, Stephen J,

held that the natives owned not even those alleged occupational
rights, while in later case,nThacker J held Natives k=nd

Trust Ordinance was to recognise by law the occupational

rights of natives in the reserves in exclusion of any rights

of alienation.

While it may well be said that the 1930 Native Lands Trust
Ordinance aimed at guaranteeing security in Native Reserves,
ﬁhiaiwaa in the true sense a mere falacy, for not long aftere.
iﬂéennctment. that serious government campaign for its
amendment was lodged. This oceﬁred in 1932, after the
Kakamega Gold gields were discovered. The amendment was aimed
at abrogating the compensation clause, and doing awai with the
procedure for disposal of such land, which the authorities
alleged that they were cumbersome and long, and that they delayed

i\
the development of the gold resources. This opiely portrays that

00000/5
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where African interests conflieted with European settler
interests, the law was ad® hand to remove the genflict

but not without adversely affectinz the ind‘kenous interests.
The settler interests had always to come fisrt.,

Like all colonial legislations, the 1926 gazettment of
reserves, the 1930 ordinance (Native Lands Trust Ordinance)
Kenya (Native areas) orders in council of 1939, and the Kenya
Highlands orders in council oé;i&}{all aimed at safe-guarding
and fronoting the security and interests of the colonial
masters. As an attempt to provide security for Africans,
the legislations were all broken reeds, The bBasic reazon for
this was that in the final analysis, neither the colonial
officer, nor the adhinistration in Kenya was prepared to
support any ordinance which tended to protect the African
rights. Even the famous Kenya Land Commission 1933, which was
supposed to settle once and for all the Native problem of

v
security Xanud did not finally come out with fruitful recommendations.

AXl it did was to mark the roierve.boundaries, but never
guaranteed against their reduction. It achieved the complete
exclusion and reservation of Highlands from the interferance of
Africanu; |

Ghai and McAuslan cite as a classice.



€xample the 1930 ordinance of the futility of
colonial legislationf wvhen those who have to admi%éter it do
not balitvo'in it, and those for whose benefit it has been
passed hav‘:f}toctivb means for ensuring its proper adminstra-
tion,
AltﬂSu;h during the colonial admin#stration, the Africans had
strongly4;olt the pressures laid on them in regard to denial
of their land. This culminated and manifested itself in the
1952 land hunger revolt. Law was used at this time as an

instrument of coercion and state of emergency was declared.

This was all because the Administration had miscalculated and
under estimated the effect of African agitation which must

be said to have b@on part and parcel of African response against
the colonial policy.

Ultimately we obsarved that the Administration sucumbéd,
and had to recognigze African individual rights to land, These
were similar to those rights registered under the Registration
of Titles Ordinance 1908, and Registration of Titles Ordinance
1919, These ordinances conferred private ownership held
through certificates issued thereunder. The holders were
indefeasible proprietors of the interests mecured. Also the
Crown Lands Ordinance 1915, introduced a system of Registration
for government lands. |

These were similar titles to those which the swynnerton plan
recommended. The ;:fy;dgsested that a new land tenure and

reform system was necessary, This provided for registration of

eese ./contd.
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individual titles of land, and amounted to absolute
pﬁgrietorlhiys Section 27 of the Registered Land Act Cap

300, emunerates the rights and interemts of such an

absolute prpprietor. The same rights which the Africans
claimed during the coleonial period, were safe-guarded in

the Independence Constitution under Section 75 of the Kenya
Constitution. The Section provides that every person has

a right to own property and in case of compulsory acquisition,
the government shall provide adequate and prompt compensation.
Thﬁl Section 75 guarantees the sanctity of private property
without interferance, and since the constitution is the
luprome:ﬁ¥/the land as is pwovided is Section 3 of the Kenya
Constitution,such a reqaifemen§ can stand.

In my humble lubmisnion,\I woul&!say that, the imperial
government did not have an alternative jother than to compromise
with the Africans immediately before and after Independence.
However, the so called Independence was simpl¥ negotiated
between the African leaders and th; Eurppeans. Therefore the
European settlers interests were also safe-guarded under the

same Section 75 of the Kenya Constitution. Thus Law Was used
by the imperial Government to protect and promote the interests
of the European settlers. In so doing, African pregprietary
interests were ignored and it did not matter what effects the
colonial administration policies would have an African land

rights. I contend that the legal instruments and mechanisms
for land acquisition in colonial Kenya were used as a to#l of
Exploitation by the dominant European ruling class to acquire
land, without taking into consideration African proprietary
rights.



