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A CRITIQUE OF THE LEGAL ~mCHANISMS FOR LAND AQUISITION
IN COLONIAL KENYA 1895-1952

I RODUCTION

PROBLEMS:

The purpose oC this study is to critically analyse the

legal instnnments and mechanisms through which the colonial

state alienated land Cor the purpose oC Wuropean settlement-
Why did the British intend to settle in an lien co ntry where

they had no right to land?

The i perialist expansion was largely due to economic

reasons. Dll.ringthe 1Rth and 19th centuries, imperialism

e erg d as the development in which the dominance of

monopolies and finance cap·tal had establishe' itself. In t.lis

process the export of capital had acquired pronounced importance.

This fastened th divi ion oC all territories of the worl

the capitalist powers. 1a on.
The main objectives for the Briti h in Kenya were:

to acquir~ a area in which they would invest their fi.nance

capital, establish themselves in that colony and make it a

source of' r w materials and a market for their manufactur d goods_

The territory was also valued as a source of ch ap labour which

would be utilized in the economic field and particularly in

agricultural exploitation.
~hey were however other proCessed objectives for

colinialis. The Europeans argued that they aimed at abolishing

slave trade on the East African Coast and introduce legitimate

co erce. This, they argued could better be achieved thro'gh the

introduction oC religion(christianity) and education among the

Africans.2

.... 1
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Others saw the acquisition of colonies as an act which would

bring them prestige among the European;nations. While it was also

true that some of these colonies were strategically placed

for trade and in case of war.
O. the contrary, I would argue that the Europeans were

mbtivated into taking s'uch activities in Bast Africa and other

re ~:ion s -e- 1'1(>1'ethey fonnded colonies because of' t e economic

po tent ".alities lying unt ppe d , As such, we f Lrrd that there

was a strnggLe for power and acquisition of poss' ssions among

the netropDl1tan s+ates and in order to avoid the risk of war,

the ~owcr5 divided the territories among themselves.
The mnjor powers in East Africa were the British and the

G rmans. The British sphere of influence was Kenya and Uganda,

whereas the Gerl ans acquired Tanganyika. 111e coastal strip was

left to Sultan of' Zanzibar. This division was arrived at in

1886 throuli,hthe Anglo-German Agreement of that year.3

The British activities of adminstration and land acquisition

in Kenya, may be said to have been initiated by the Imperial

British East African Company. This Company started as a mere

associat on as early as 1887 and as an agent of the S tan of

Zanzibar. In this year, a Provisional Concession Agreement was

concluded by which the Sultan made over to the association for

a period' f~r1~ty ears all the power he possessed 0 the

ainland. These powers included rights of adminstration to be

carried out on behalf' of' the Sultan, and t.fte subject to his

sovereign rights.~
t 1'v OF LA.I(

...... /)
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After the grant of a royal charter 1888, the Imperial

British East Africa Company ceased to be a mere agent of the

Sultan and bec~e an arm of British imperial po1icy. This

meant that the company derived its powers first and foremost
from the British Government and as such its major role was

admin'stration and land acquisition. This was achieved through

the various treaties concluded with the Sultan and the ehie£s

I~ persuance of the power of admin~tration, the company could
r-

appoint commissioners to adminster districts, promulgate laws

and establish and operate courts of justice. The company was also

empowered to acquire or regulate land which had not been occupied

and~nce all public lands were to be purchased by it or through
it.(5) This was therefore the basis of British Policy in.
admin~tration and land acquisition. At the declaration of a

f'.

protectorate 1895, the British Government simply took over what

was already laid down by the company.

The imp/tant issue here is that of land alienation and the,.

1ength at which British Policy makers were willing to go in order

to give Europeans land on most favourable terms.

Even before the British Government had embarked on the

activities of land alienati~,Policy makers were well aware that~

they did not have any right to deal with the land. The 80vernment

had been advised as early as 1833 by the law officers, that the

exercise of protection over a state did not carry with it power to

alienate land contained therein. The advisers emphasizB ~that
unless a right to deal with waste and unoccupied land was

specif ically reserved in an agreement or treaty of protection, no

such right could be allowed in a protectorate. Even in respect
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of waste and rmo ecwp Le d land , it was not clear whether it .ould

be alienated.(6) This being the case, then how did the British

acquire legal power to alienate land in a protectorate for the

purposes of settlement, or how did they justify the alienation

in constitutional terms?

In our discussion, we shall see that the British could acquire

land through trwaties as already stated, Agreements as is illustratE

by the 1904 and 1911 Masai Agreements and also through various

legislations. The question here is, were the legislations so

made for purposes of land acquisition constitutionally justifiable?

Did the legal instruments take into consideration the proprietary

rights of the indigenous population? What were the implications

and effect of the legal instruments and mechanisms on the african

customary land tenure and land rights?

THEORETICAL FRAME-WORK:

State and Law are not ab4tract pheno enon, they do not operate

in a vacuum. They exist within a socio-economic context. They can

therefore be best understood only within that context.Marx states
that:

"Law is a system of juridical standards and prescr tions

expressing the will of~ruling class and protected by the
coercive power of the state.,,(7)

Therefore Law Expresses the will, perpetuates and conserves the

interests of the dominant class in the society. Accoring to Marx,

any benefits which accrue to the oppres ed and majority class in

the state are only incidental to the major interests of the ruling
class.(8) Thus the state is a domination of the powerful class,

whose role is to preserve and promote the interests of this dominant

.../
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class in the society. The state i said to have arisen ,fro the

class antagonisms and conClicting interests oC the people. The

st te then eme:tges as a po er standing above the society whose
r Le is to reconcile the ~ nding class struggles nd coClict •(9)

The state eize. upon law, and the police Corce to main control

a ong the e elasses. Thus in every state, law is a major

in trument used Cor protecting the intere ts of the dominant

ruling class. We see law b in employed to perform this class

role nowhere more directly than in the colonial state.

Like any other state, the colonial state was largely determineG
•by the mode of production and not that mode of production

pertaining in tradtitional african community of Kenya but a found

in Britain. To provide cheap labour and land for settlers, which

were essential Cor the settlers, the state promugated laws and

polices which adversly affected the indigenous population. This w s

because the .

p.ramount importance as Car as the state adminstration was concernec

ae such, had to be proteeted and promoted •
./ ~n order to meet their objectives, the British aimed at

establishi g an empire with a new socio-economic base, a d which

.ould replace or penetrate into the pre-capitalist socio-economic

Cormations. John Ainsworth illustrates this in his statement

"White people can live here and will live, not ••• as colonists

performing anual 1 bour as in Canada and New Zealand, but as

planters etc. Overseeing natives doing the work oC
(1d :development."

••• IE
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With this kind of objective in mind, it was inevitable to

introduce certain legal mechanisms and instruments which would

help them in admi~stration and landoa~ianati6n. From ourr-

perspective, we see that ~aw and State ~ere the •• sential

superstructures imposed and used to promote the intere t of the

dominant European class. Hence it was no suprise that the legal
-e, ~

mechani~ms applied advers~y affected the inditrnous population

while they promoted the interests of the European settlers.

HYPOTHESIS:

The legal mechanisms implemented in the colonial state (Kenya)

did not take into consideration the African propriety rights.

L w was used as a tool of exploitation , to make land available

for European settlement and subsequently promote their interests
~in that land. The existing rights of Africans in land were advers],..

affected by the land laws applied. The various legislations used

were not constitutionally justfiable.

Methodology and Data:

This study relies wholly on secondary material, available in

the library. It will involve an analysis of the relevant statutes.

I will llso examine the colonial Government records and the legco

reports in order to determine the policy considerations behind

these legislations. ,

The relevant case law will be included as found in the law
reports. Other material will be gathered from the law journals,
law reviews and text books.

•••••/7
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Dissertation For te

Chater 1 - deals with the factors b hind acquisition of

colonial posses ions. the legal origins of colonial power

in Keny , with ref'erence to Berlin Conf'erence 1884 and the

IBEA operations, treaties, grants, agreements and cessions

before 1895.. The Foreign Jurisdiction Act 1890 and its

significance will be ana1ysed. As an introductory note

to~-Ctb.eCbapter, I will look at the nature of' the Af'rican

customary land tenure system bef'ore the imposition and

penetratio 'f'the capitalist ode of' production with its

att ndant property law.

C' pter two will- analyse the nature and content of' the

legal instruments of acquisition of' land between 1897 -
1920. It should de1ienate the effect of' the legal instruments

on African propriety rights. NB. The ar!uementation here shall

revolv round the constitutionality (where came the power

to alienate land in a protectorate?) of expropriation or-~ nd~

in a protectorate as distinct from a colony.

Chapter t~6a 19~1-1952 - I will deal with the consolidation
of' t
of the European settlement - as seen in the dual policy (Non-

Af'ricans) to develop on separate lines. The nature 0 the

Af'rican propriety rights in the rewerves will be nalysed in

this Chapter - as created by the successf'u1 implementation of'

the policies of' the expDopriation phase 1895-1920. Finally

it gives a brief' observation of' the land hunger w ch led

to the peasant revolt of' 1952.

••••/8
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3. IBID. P369-74

4. General Act: Herslet. Vol. 11.P. 339-45,
especially articles 1, 11 and 12.

5. Ghai and McAuslan: Puilic Law and Political Change in
Kenya. (Nairobi. London, New York, Oxford University
Press 1970) Ch. 1

6. IBID. P.25

7. Clemens Duff: Fundamental of Marxism - Leninsm. 2nd Ed.
(Moscow 1968) P.127

8. of
work in

9. Engels: Origin of family, Pri~ate Property and the state.
at P.231 and 229.

10. A quotation from R D Wolff state by John Ainsworth.
Britain and Kenya 1870-1930, Ch.3 •

•
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PRELUDE TO COLONIAL ERA

CHAPTER ONE:

SECTION 1: THE NATURE OF CUSTO~~RY LAND TE~imE
This ection deals with the Af'ric n custo ary I nd teuur

yste b Core th iml)Osition and enetration of' th capitalist

ode of production with its attendant property law, I will

ttempt a discussion of the rights accruing to the Af'ricans

in r lation to communal, tribal, group or individu I own rship

oC 1 nd, a oPPO d to th Engli h property I w ideology. Did

African eu tornary land tenure conf r any rights to the Africans

ov r the land?

J:'he purpose of' this discussion is not to give an exhau tive

cn tomary land tenure and nature of' the proprietary rights as

found on the numerous tribe , but to xamine the Africa

conce t of land 0 rship gnerally.

The general view of various writer t nd especi lly among

th Western writers is that African land tenure is communal.

Gluckman(1) h s traced this communal fixation f'rom th
(2Awriting of' scholars such as Sir Henry Maine and Pal~

Vinogr dOf'f(3) wbo regarded communal ovaership of' r erty as

an essenti 1 char cteristic of' early st ges in human

d vf)lopment. Gluckman adds that, the Western Theori tended

to question whether a tribesman had any specif'ic secure rights

of'own rship over particular parcel of' land.

o ioions v ried f'rom thos who s w no in titutions at all

-•••••/10
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and therefore no authority to handle matters of acquisition

and disposition of land rights, to others who considered

that Chiefs possessed such authority. This theory is derived

from an analo~y between the King in Fngland and the Chief

in Africa society and his relation to land occupied by his

subjects. In England, all the land was said to belong to the
(ldKing who acqnired ;t by conqnest (durin,1!;the or-mart conqr est) •

He was said to be in 0 ershin oT th~ raoica] title in land

and had therefore the no er to disnose of any oT that Jand.

The relationship of the King to land was likpned to that or

the Chief In an Africa society. Since in En~land, the King

owned the .m.edicaltitle in land. by analop;y, the Chier in an

African society owned the radical title in lanil ~hich he

conLd dispose of. Th signin,,?:of the Masai Agreements lQO ~ and

1Qll respectively between the 1aasai and the Protectorate

Government can be explained in t ese terms. But as seen

later by the response of the asai in lQl1, the Chief as a

mere political leader.
~i'JJ

or alienate the t±rftbl land

He di d not have any rig;ht to dispose

·ithout the consent of his neonle.

It is worth noting that not all tribes in Africa_ held land

under the supervision or Chiefs.

The other theory advanced is to the effect that ownership

of land in African so~ieties did not rest in individuals but

in communities. Nyerere supports this th ory.

•••••••• /11
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He says that:

" To us in Africa,land was always recognize aa
belonging to the community."(S)

It i true that land was taken as belonging to the

community, but it is also true that in every community it

w s pos ible to identify individual possessory interests in
~particular parcels of land, wither in respect of grazing,

cultivation or hunting rights.

Glue n assert that tenure of land arises from and is

maintained by fulfilment of obligations to other persons in

society. T obligations derive fro membership of particular

socio-political groups and it is this fact that gives access

to the use of land. For such a person then, it is the nature

of m n to n relations hich influence th African tenur

system. This may be said to be a form of communal ownership

coupled with personal participation in the society, and his

contributions towards the other members of the society.

In any given community a number of persons could each

hold a right or a bundle of rights expressing a specific range

of functi~ns. In a typical ca e therefore, a village could

claim grazing rights over a parcel of land subject t the

hunting ri hts of another, the transit rights of another and

the cultivation rights of yet another. Each one of these

c tegories carries with it varying degrees of control exerci ed

at different levels of eocial organisations. For example,

the cultiv tion rights were generally allocated and controlled

at the extended family level, while grazing rights were a

•••••/12
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matter of: concern ~or a m ch 'd t ~ (6)
L u W1 er segmen OL society.

In such a case, we cannot correctly generalise and

say that land was communally held, if families had the

responsibility of: overseeing that cultivation rights are

distributed to the membe~of the entire family. Here, the

particular membe~of the family could assert that they had

or owned land as against any intruder. The only limitation

put on these rights of land ownership was right to alienate.
It was generally accepted that the land was ror the benefit
of the whole society and alienation right was thererore

reserved to the consent of: the community, or the family

concerned. In any case alienation wa unheard of in most

Af:rican communities. It was only when a member of: that

group of people, or a stranger did not have aay land, that he

would be given hunting, cultivation or grazing rights over

land belonging to another gDoup or tribe to use it, but

subject to conditionBof that tribe,family or group.

Among the Kikuyu, there was no form or tribal or communal

tent~e, despite frequent European assertions that land was

owned communally by the tribe. The Kikuyu pioneers obtained

their original 'Ithaka,(7) by a process or o8cupation and

first clearing or by purchase f:rom the autochthonous holders.
IThe majmbu people for exampl carried out purchase negotia-

tions and rituals with the Dorobo. The records show that

"The Gikuyu themselves say they came f:rom the north and

North;East, buying their land with stock f:rom the Dorobo
or hunter trobe of:Nomands.,,(8)
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The uguri', that is th original buyer of land was given

a right of' cultivation of land in return 'for a stock, but

on condition that land could be redeemed at any time. But

Sorrenson(9), tells us that the Dorobo were lovers of' meat,

and istead of' redeeming the land alrJa.y sold, th y kept on
"

giving way more land in return 'for animals.
IThB pioneer had to legtimise his occupation by placating
I'-

the Dorobo a~estral spirits. He also went through elaborate
If'>.

adfc).,ptioneeremoni s with the Dorobo in order to sa -guard
~

'future rights on the land he had bought. The boundar:les

wer clearly de 'fined and established against any incoming,

immigrants.
Undpr th Vi1!:-nyucustomary land tenure the original

r- , - ~ r. '''';'. i.' (10)
founder o'f a 'Mbaari' ~quired what was in many respects
C~ individual title to a 'Gith ka,(11). On bis death, a

co unal f'orm of' title was created, since the Kikuyu social

structure was extremely segmented and no centralized tribal
~cA

authority, there could be no tribal ownership of' land as &Qh.

I would tb ref'ore submit that the individual f'ounder of' land,

had proprietaty rights in land as opposed to usuf'ractury

int rests which were cre ted on his death, and which passed

to his sons, in equal shares of' the a a'cn1tivated by their

mother.

The 'l-furaati' (head a d guardian of a f'amily after the

death of' its 'founder) had the duty of' allocationg land to the

••• /1
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sons and had a ~inal veto on the admission o~ tenants

and alienation o~ land to strangers. It was in these

respects that so ething less than a ~ull individual ti.l

e erged a~ter the death o~ the ~ounder and it i this very

aspect which has tended to be con~usled with communal

hi so I d (12)owners p OL an.

In addition to individual and group ownership there

were other interests in land. These include the customary

law tenancy, cu tomary law mortsage or pledge o~ land.

Customary law tenancy was different from the Engli h con.ept

of tenancy. This is because, there was no rent paying and

no ~ixed period. The cardinal factor in these tbterests short
-nof ownership is that they were perpetually determ~abl~ and

ay cau e hardship when the person entitled has been in

occ pation ~or a long time and may have made considerable

improvements. Under custo ary land tenure, it was defined

rule that no occupation of land owned by another with or

without the owners Itcence or leave or mere tolerance for any

period of time could ever ripen into ownership and oust the

title of the original owner. Such tenants were known as 'Huhoi'

and 'Mutha i' among the Kikuyu • he"Muhoi' owned te porary

cultivation rights on the basis o~ ~riendship. The 'Muthami'
b

had similar rights to those o~ 'Mu~oi' except that he had

additional right to erect buildings. These two tenancies

conveyed no rights to ownership as distinct ~rom the use o~ land •

•••••/15
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In conclusion, I would say that A~rican proprietary

rights, whether individual, communal or group or even tribal

ownership con~erred rights to land upon the holders o~ such

rights. Occupation or cultivation rights were only ~ound

among a ~ew people through a tenancy~ The Chie~s only held

land ~or their people or subjects but cannot be said to have

been empowered with rights o~ disposal or alienation without

the consent o~ the entire tribe.

Even where land was unoccupied, the concept o~ "waste and

unoccupied" land adopted by the European was inapplicable.

Land was only physically unoccupied, but the owners were traceable.

It was the early com issioners who pleaded with the Government

to assert title at least to these waste and unoccupied land, simply
(by virtue o£ .tls protection over the area. This is why they

further argued that A£ricans owned land only in terms o~

occupational rights and as such it followed that unoccupied land

reverted to the territotial sovereign.

When Asked their opinion, as regard title to land, the law

o~ficers released a set o£ principles in 1899 to the Government.

These w r~

" • • • •• in protectorates of A~rican variety, where rotection

va excersided under treaties which did not speci~ically·~

grant Her majesty the right to deal with waste and unoccupied

land, the right to deal with that land accrued to Her majesty

by virtue of her right to the protectorate, since protection

in these circimstance inw lved control over all lands not

•••• /16
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appropriated either by the sover ign or individuals." (13)

Thea view w r a opted by th i P ri 1 Gov rnm nt and

incorpor ted in the 1901 ord r-in-council nd subs quent

Loc 1 L w which con£ r d on t ~ co issioner power to di po e
o~ all waste nd unoecupi d lands on such terms nd conditions

as b ight think 1: t, aubj ct only to such direction 8 the

secretary of: stat mi ht ive.
-lhatw e and unoccupied lands?

1. .. "

In pr e ic t it w

" bsolll-telylaid d.own th t not nativ b any in ividual

titl to land and that the land is the commonwealth

o£ the people. A Hative's calim to land is recognized

even according to Native custom only a long as he

occupies b ne£icially. The principle usage i to

recognise all unoccupied land as crown land and th
,

ad instration is free to de 1 wi~ it as it consid rs to,..

the best advantage, acant land i.e. land _ eat d by a

Native reverts to the croW1'\autom tioallye,,(14.

This passa 01 arly indie tea the view o£ the Europe us as

regards tb propriet ry rights of' Af'ricans. For them, it was

not ignorance but complete denial of' th xistence of'

African rights in land. To say f'or examplf! that the founder o£

'Mhaari' did not have any proprietary right ov r th 1 nd he

occupi d is nothing 1e (15) than this deni 1. I would

there£ore sub it tllat Af'rican customary law tenure con£err d

real propri t;Yr ights and there w s nothing like 8St nd

••••/17
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and unoccupied 1 nd. If such land existed, it was owned

by an individu 1 or group and awaiting occupation in the

futur. Hence the term aste and unoccupied is mi leading.

The ass rtlion de by the European settlers that Africans

h Id ore than mere occ pational rights or only communal

ri hts is an unneeessary generali.ation. This was in

keepin ith the English doctrines and principles of property

law, w ich ere alien to African tenure and which were imposed

o A ricans in an attemp-t to safe-guard seetl rs interest •

•••• •/18
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SECTION II

FACTORS BEHIND ACQUISITION OF COLONIAL
POSSESSIONS BY EUROPEAN POWER IN

THE~ 1,TH CENTURY

From a ~farxi t perspective, tbe imperialist expnsion

was purely economic. The mode of production h ving b come

a :fetter to further developm nt in respect of the enormou
()A>~~ti-t("{'inance capital and m.arJletproducts w'as burst as under

giving rise to capitalism. Thus ari ing ut of the £,(mdal

mode was the co 'Cial revolution, the E.a of mere ntilist

imperialism in Europe. Historically, thi, wa the time o:f

unequ 1 exchange in trad. It was uperseded by the

oompeti tive stage advocating leissez :faire philosophy und,er

whos. bann r :foreign mark ts er penetrated and their

isolation was broken. The result was to drain their

i:foreign resources.

Thus the comm rcial revolution enable by the enormous

erchant :fin nce capital plundered many areas of the world

and partly led to the accumulation o:f capital in Europe.

The commerci 1.world was in search of new markets for itS

manuf'actured goods, new sources o£ raw materials and new

areas for investment o£ slU"plu,se pi tal. (15

Th concentration and centrali,satiun of' capital in a few

lands 'resulted to the cre tion oC monopolies competing Cor

the accumulation of finance capital. Thus und ~ 0 oly
•
I

capitalism, th search Cor market int naitied culm~ ting

in colonial acqu1stions And diyi ions of' the world amongst

lDonopolie •

• ••• /19
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Amongest tbe major monopoly capitali ts were the Briti h,

the French and the Ger n.

The activitie of the German and the Briti h in Ea t

Africa for the acquisition of colonial possessions were

taken up by the Imperial Briti h East Africa Company and

the G rm n East Africa Co any. It was found n ce sary in

th pha of this comp titian to part.ition foreign lands

into spher s of influence in order to reduce the r:tsk of

war. The Anglo ••.G l'1ll Agreement of' 1880 and 1890 ade

this divi ion f'inal. .u Ri\RY

The Anglo-German Agreement of 1886, partitioned East

Africa into three main s~heres o~ in~luenee. Pres nt day

Kenya fell under the Briti h sph re of influence, while

Tanganyika mainland became a German sphere of' inrlu nee. Tbe

Sultan of' Zanzibar obtained a 10 mile coastal strip and most

of the islands alon the coast of E st Africa including
Z nzibar, P mb t L u, Pate and Mombasa.(16)

The British i:med'''(~ at contr.alling the waters of' the

Nil nd the region through which th River Nile passed.
n

Egypt, Sudan, Uganda and Kenya., lin~ngThe whol r gian

it with th coa t and the Suez Canal on the Red S • was

an area of gr. t economic potential. Bri ta.in was not alo! e.. (
l-t"'\

thi sinee It Iy nd France had aire dy hown their

inter st· th the' a region. The French ~ed at joining

the Western coast, throu1Jh Sen g 1, Ch d, Sudan with the Red

nd as such th British had to work faster to
•17)

in

control of Egypt, Sudan and Ugan •
•••/20
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It i Evident fro the activities of the two Companies

(G.E.A.Co.) and I.B.E.A.Co.) th t the ho e Governments gave

th tat support in term of rotec ~'n and capital. For
~"'')A'W

e pIe th granting of the c r to the British E st

Afric Company is one of the indications that the Government

had. steped in its place, and that from then onwards the

comp ny had to receive directions from the British Government.

o InCact as from 1888, it ceased to be a mere agent of the

Sultan. In W st Africa also, the .oyal Niger Company called

upon th British Government to declare a protectorate over

Nigeria and Ghana so as to end com tition and create afo-v
monopoly of trade ~ the company.

Th 1886 Angolo-Germ n greement did not solve all th

proble s regarding t rritoria1 claims and as such, the Germans

continu d to push the Sultan of Witu to reject the overtunes

of the Imperial East Africa Company. However, by the 1890
Anglo-German Agreement, outstanding que tions were ett1ed

between Germany and Britain. Germany renounced all claims

to Witu as she did to Ugand and a British protectorate was

declared over it.

Although there have been a number of state or professed

re sons for the imperialist expansion, such as Prestis nd

Stepping of slave trade, these cannot be accepted as th true

r asons for the expansion. I have already st ted that in the

view of th capitalist development sweeping across the Western

world, the expansion was purely economic. The Metropolitan

states could have gone into war so as to retain the pessessions
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acquired or to gain new Coreign lands. Such gr at risks

cannot be .aid to have been taken purely Cor prestige or

humanit rian reasons. THus tb primary Cactors £or European

acqui ition oC colonial posses ions were purely econo ic.

)
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SECTION III

LEGAL ORIGINS OF COLONIAL POWER

Ghai and McAuslan agree! that the declaration o~ a

prot ctorate over much o~ what is now Kenya on 15th June

1895 marked the begin*ing o~ o~~ieial British rule in Kenya,

a rule enduring until 12 December 1963. But it may also

be regarded as marking the end o~ the ~irst stage i.n the

process whereby Britain acquired control and took over

o the adminstration ~rom the Impert 1 British East Africa

Company. This mans that the declaration 01' the protectorate

signiCied the death 01' the company as n instrument 01'

acqllisition and administration. (18)

Although the scramble Cor ACrica wa a eontinous process

and not something which sprang up over night in the 1880's,

the year 01' the Berlin 60nference 1885 may be taken as the

starting date for thi scramble.

The Berlin ConCerence 01' 1885, had as one 01' its main

objects the desire to obviate the misunderstandings and

disputes which might in the future arise Crom new acts 01'

occupation on the coasts 01' ACrica.(19) The Conference

had convened ith the immediate aim of dealing with c tain

disputes which had arisen in West and Central Africa. Its

cone.u ionlf set out in the eneral Act 01' the Conf'erence had
. ....r

a significance for the whole qC Af'ricat Cor t b" -p~.trp ti'l1g

to set out the rules of' international law relating to the

acquisition oC and establishe nt of' authority over territory
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in Africa and c~ling th se with morat injunctions to

stop the slav trA~-~~nd bring civilization to A~ric , they

gave new impetus to the scramble, and justi~iea·tions to its

protaginists.

The 1885 Berlin Con~erence w s ~ollowed by the Anglo-

German Agr ement o~ 1886 which I h ve indicated that it

sp~it East A~rica int~ thr spheres of' inf'!l!ence. The

agreoment had been made without any re~erence to those people

who were likely to be aCCected or even the desires o~ the

Sultan o~ Zanzibar. Germany had already acquired possessions
o
in Sultan's dominions without even consulting him, so long

as the Chief's had accepted the treaties Cor the acqui ition.

It was necessary to consolidate the position obtained by

these agreements if' they were to be respected by other

European powers. For this purpose, William Mackinon who

believed that there ere co ercial possibilities in East

Africa ~ormed the British E at A~ric Association. Let us

now look at the activities of' the Imperial British East A~rica

Company.

Willia Mac~.on, wbo had ~aith in the Association

rece~ed encouragement from consular oCCicials in Zanzibar

and from politicians in England ~ho saw in the As ociation

a cheap and indirect method o~ carrying out the policy of'

retaining and i~ possible exp nding the British sphere o~

influence. In May 1887, a provisional concession Agreement

was concluded by which the Sultan of' Zanzibar made over to the

Association Cor a period of' ~if'ty years all power he poss ssed

on the mainland together with the rights o~ administration •
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Th e l"i t. wer to be c rried out in the Sui tans name

and subject to his SOy rei n rights.

By 1A 8, the company had concluded so any tr aties

with Chi ~s o~ which it has been said that • 0 t

01' 'h tri.b.s cannot have been aw r ( 20)of their real meaning'

Oth rise hey would not have agreed to their making. Henc

the British Gov rnment saw that the Association's e~rorts

w re ·ol"'thvof' suppo t and thereforer g fW.teclthe A sociation
~

a R y-l r of I ~oration. t us obtaining a ne

n o• (I. .ria itt h '~ t A~rica Co pany) 1888. The

i ifir. nc 0 tlis Wo' tl~t th B itish Goverl~ nt as the

ba in o c 11in t~le com a y's op r tiona. It was n

an un e .J. to othe ~ ~ur ~n po rs that th. comp ny as not

ju t er. agent of hp. Sultan but that it va' an arm or the

British Imperial policy. (21)

this period h.ncef'orth, th company undertook all

the obli ation of' th Government und r any previous treaty

a ,(\' ny a re nt entered into ith another state. Th

For ig Se~re+'ary v s mpnw~red to giv irections or make

Bug e tiQn o the co any.

In p r uanc 01:the ower of' admini t£ation, th comp ny

could appoint co ission rs .0 administer di tricts, promilgate

laws and establish and 0 rate curts oC justice. It was

requir d rther to acquire and regulat 18 d 1f ich had not

yet been occupied, and all public lands were to e purchased
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either by the company or through it.

The IBEAC may have been useful in allowing the British

Government to obscure the full implications of its policies

b by early 1890's, it had rapidly declined in ita activities

and financial status had deteriorated. Hence the declaration

of the protectorate in 1895 of the whole Kenya c e just in

time to safe the company from open embarrassment. The

declaration or assumpt of power by the British Government

u t therefore be vi wed s an ou ter of the company and its

d inistration. In€act by this time, the company had acquired

for itself' the me 'ramshackle' and w 'sti atized' s
poorly conceived, baoly manag d and grossly und rca italize~(22)

How did the other Euro e n powers conceive the action of

*he British Government? Internationally Britain was een as

ha~ ng taken up the responsibilitte and obligations of the

Imperial British East Africa Company. In I gal terms, the

Government as rted that it Was exercising juri diction under
.Y

the Foreign Juri dictions Act of 1843 to 1878 and n pur~uance

of th Zanzibar order in council 1884 and Africa ord~r in council

1 89. The 1843 to 1878 Foreign Jurisdiction Acts were

consolidated into the Foreign Jurisdiction Act on 189 •

The T FGreign J isdiction Act 184, provided for the

exercise of jurisdiction by the sovereign in Foreign countries.

It was these legislations in form of .cts and orders in council

made thereunder, which provided the statutory base for the

extent and exercise of jurisdiction by the IBEAC and the British

Goyernment in East Africa.
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The 1890 Foreign Jurisdiction Act provided for the

exercise by Her Majesty of any jurisdiction, whether

obtained by treaty, capitulation, grant, usage sufferance

or any other lawful means.

This jurisdiction could be exercised in foreign countries

regardless of whether obtained before or after the

commencement of the act and could also be exercised in an

ample manner as if it was obtained by conquest or~~ession.

This applied to Kenya which fell under complete British power

in 1895. The 1890 Act, passed b Core this year (1895) WAS

applica~le. The Act also provided that, where a foreign

conntry was not subject to any form oC Government C

which jurisdiction in the above manner could be ascertained.

Her Majesty should by virtue of the Act, have jurisdiction

over her subjects in that fore gn country. The jurisdiction

wa thus specified and ~eTined in the orders in council already
m ntioned. Und th~s legal instruments, the consuls and

colonial officials ~ere e~powered te hold eourts, promulgate

legis a DS and carryon administration in the area ~o which

the order in conncil applied. Did the British Government
~exercise only such jurisdiction as was permitted by these

legal instruments? The answer to this is in the negative. For

instance the Zanzibar order in council 1884 appli d to the

British subjects and British protected persons in Z nzib rand

also Coreigners in cases speciCied in the order. The ACric n
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order in council applied to British subjects and protected

persons, foreigners who signed their own consents and the

consents of the proper authority of' their own Gov rnment. It

also applied to foreigners whose itates or Governments had

consented to the ex rcise of juri~diction over them.(23)

The practical operation of' these orders in council

in relation to criminal jurisdiction over f'oreigners may be
(24)illustrated by two cases - R V Montopoulo and Imperatrix

V Juma and Urzee!25) In the case of'Montopoula, the

accused was a Gree~ National who had been ser4:enced to ten

years imprisonment f'or culpable homicide by C"urt of' Zanzibar.

His appeal was on the ground that, though he was under British

protection, he was not ubject to the criminal jurisdiction
of' the consular court, no••.•had the Gr ek authorities consented

to that court exercising jurisdiction. The High Court of

Bombay, which listened to the appeal considered that evidnnce

showed that the Gr~ek Government was a party to the assumption

by the British Goverluuent of the protection of' Greek in

Z zibar. As such the question of' ~onsent ~id not arise, since

protection connected jurisdiction. In Juma and Urzee case, the

persons of' German origin had been convicted f'or of'fences co

co itted in Bunyoro and not in Buganda. Bunyoro was not a

British protectorate but the court did not hesitate to convict

the said per ons. The court quashed the convict~Jn~ but went

on to hold that the persons could only, un er Africa ~der

in council be convicted without their states consents f'or

off'ences committed against British Laws within a British

protectorate. This decision and the one stated above show
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that jurisdiction exercised by British admini trat'~ in

a protectorate went far b yond th terms of the legal

instruments or orders in councils. According to British

views, the assumption of protectorate made the protected

persons stand on equal grounds with British subjects in

respect of the laws applicable to the British subject , but

when b n fits were considered, the British subjects (proper)

were given first priority. A modification of British views

to justi€Y the situation was stated in 1891l

••••• ltthe civilized powers of the.world recognized as

a principle of international law that the protection

of an uncivilized territory carries with it many of the

most important attributes o£ a sovereign state, and that

the subjects of a civilized power are within such

terri tory to have the bene£i t of' and ')e subject to all

admini trative a::1.djudicial infJtitutions established by

the protecting power to th same extent as the subjects
(26)of that power."

This ean~ hat the uthorities were ware that jurisdiction

did not mean £ull exercise of control over the territory and

the subjects therein. It was an assumed juri diction sed

on the signing of the General Acts of the Berlin anc Brussels

Conference •

o From a legal stand point, the declaration of protector te
~

over~peoplets territory meant that the subjects were under the

protection of the protecting power as against any oth r po er

which wowld threaten to take over jurisdiction, But this did
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not e n that th subjects were under the control nd
administration of uch a power. If anything, the protecting
power was xpected to leave th subject to their own sovereign.

The true v rsion as put in ractic by the British
authoritie was the existance oC a protectorate in an
uncivilized country imported the right to ss~ Whatever
jurisdiction over all persons might b n~eded or is neces ary
Cor its Cectual exercise.(27) This new doctrine was embodied
in the E st Africa Order in Council 1897. It was the first t'
apply to the whole of East Africa. Probably this waR so
e cted so 8 to erase .those problems that were arising in
areas wh r jurisdiction was not established. The 1897 order
provided that the power contained th.rein applied to foreigners
who were defined as !';ubjectsor cJ tizen~ of' states in. ami ty
with H r Majest~ not being natives. This legislation laid
down the legal t'!:i~ of aSlJ(uwPtion:to 'er 0ver Fest.Africa
and from hencefort , the admi istration ass ed jurisrliction
both over the people and the land.

In conclusion, I would say that neither the law orfieers.
the British policy akers nor their politicians saw the
function oC law as stan.ing impartially between the p tector
and the protect d. The Law vas flexible enough to ensure ~ull
governmental powers in a protectorate. Most agreements or
treati s ade Yere c pable of being brok n if ne d b to v
the way mooth for the Europ an ad inistrators nd sub equent
.ettlers. Where an emb rrassing sit tion v s di covered,
th law would. ermit an Act of Stat to be pleaded, and henc
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no need to legally justiCy the ction or face the inquiry
of the court. Fr Marxi t point of view then, the law
introduced in East Afrie was one of the main we pons used
for coloni I dominatio and in 8 veral fields particul rly
land acqui ition re ain d 0 f r most of the coloni 1 period.
This will be the subj ct of di cussion in the following
Chapter.
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.QIAPTER TWOI

ACQUISITION 0 CONTROL OVER LAND-
The obj ct of this C ter is to analyse the natur

nd content of th le«al inatruments of cquisition of
control 0 r 1 nd between 1895 and 1920. This is t e period

the d cl ti not rotector.te d t

eat.blis ent of the genya colony 1920. Tb Chpter will
a180 atte t to abow the nner in which thia control over
1 was .cbie. d and the ff cts of its achieve ent on
Atric ri ht •

Th the basic doctrin s and p~incipl a of
Of;

beginning~this century was in respon eEnglish land 1w at th
to the n eds of the settler economy then in the proc sa of

tab1is nt. Th t the subst ntiv r~es and organis tio 1

structur of property 1w w re likewis det in d primarily
by th ne of th coloni 1 con .(1) Which n ds the law
h d to rot ct.

The doctri shad vers a~£ cta on A€r~can propr~.tary

rights. and in ost c s 8 th Y could not fit in the African
.ture nd conc .t 0 18 ure. For inst nce, according

to th Briti.hl w th cro w s th source of all tit to 1nd.
Thus un1 s the crown atablished an original titl to land,
normally a consequence of sovereignty, it was legally impossib1e
to nts in fee or und ny other fo of tenur
recognized in British law. As protectorat s were technically
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~oreign territories it was di~~icu1t ~or lawyers to e
how the crown could ssert title to land or grant titles
to British Subjects. :Itwa pos ib1e to obtain rights
t d a1 with land by tr ati s with the existing soverei n
authority o~ a prot ctorat ; but then, the crown acted by d
dele tion oC authority ccording to the term of th tre ty.
On th contrary, the African concept of own rship did not
reco niz any v r ign having uch powers and right over
land belonging to any giv n co unity. Power was 1i ited
to litica1 leader hip nd p rvi ion of ri hts 0 er th
land, and these powers were exercis d on beha1~ and ubject
to approv 1 of th co ity.

Wb t were the 1 g 1 in trum nts which n b1e4exerci e
of control ovr th 1 nd held tr ditionally by Africans?
The first ajor rules introdaa d by the Protector t
Goye ent w r th 1897 L nd Regulation. T e Lnd
Regulations w re promulgated under the power of East Africa
Order in Council o~ the s e year •. The dis atch of these
principl w s a result of suggestion d to ~ .l~~~~'~~~~.
protectorat government by the colonial office. The r guIa-

tions r quir d t t th uthorities could no. issue
'certific te of occ %,' as an ini.trative act. The
certificates did not confer any tr nsfer of title. These
regulation dr a distinction b tween land w1thin th Sultan's
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dominions nd land elsewbere in tbe protectorate. The

certiCicate provided Cor 21 ye rs lea to those who wished

to t ke up unoccupied land. The rule were unsatiCactory

Cor one, because the period oC occupancy was a limited one,
,

nd applied only to ome area , whereae tbe h$nterlands

were 1 £t untouched or unoccupied. Also, the rules did not

conC •.r Any titles upon the holders oC the certiCicate. In

disgu t, one oC the settlers d scribed the rule as

"the ost idiotic land 1 ws that ever were seea,

no an in his rigbt senses would ever think oC takin up
land on such conditions.,,(2)

The only way in which title to land could be acquired was

through ••1 • by indigenous people or through treaties with

ChieCs. Previously in Ukambani, acquisition oC land was

Cound to be impossibl through treaties, because the co issioner

situated there reckoned th t there were n~ ChieCs.() H nce

the co is ioner urged the Government through the Foreign oCCiee

to abandon altog ther, at any rate 'in Ukambani, the CiC±ion oC

havin to act under delegation Crom or Treaty with, the native

ChieCs. and simply ~ down the principle that Her M Jesty
.~

having assumed protection over~people nd in their own interest.

that no alienation by them collectively or individually, oC any

lands or other rights sh 11 be recognized y h r s valid
~'"unles ratiCied by b~r or~her behalC by oCCicers committed to

the Gove~ nt oC the country.(4),..
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The Government received undue pressure Crom the settlers
O~

and this time called u~Mr Gray (a private advocate who

acted a8 a legal draCt an Cor the Foreign oCCice) to draw up

n w R gulations. Th n w Regulations were expected to k

it clearth t th Administration has a right to deal with

waste and unoccu ied lands as crown land and to cr ate

Creehold tenure in tead oC mere leaseholds as those ere ted

under the 1897 Regulations. The misconception was that, they

believed th t ~e n tive anywhere was bound to accept the

right oC the crown to t ke waste land.(5)It is certain that

even the law oCCicers who were expected to protect the

interests oC the weaker ACriean, iC not to arbitrate

betwe n the Administrator and the ACrican, protected the

policies oC the British Adminstration.

Thus in 1899, the Law oCCicers released a new set oC

prinei le to the Government. These wer to the eCC.ct th t

th prot ct'rates oC ACriean variety, vh re protection va

exercised under treaties which did not peciCically grant Her

Majesty the right to deal with land,the right to deal with that

land 'accrued to Ber Majesty by virtue oC her right to the

protector te.' Prot ctorate in thi sense meant that he

crown had acquired control oC all lands "ioh had not been

appropriated either by a sovereig~ or by individuals.(6)

The East ACric n (Lands) Orde~ in Council 1901 gave

a£Cect to the opinions oC the Law OCCicers. Under this Order

all crown lands were vested in the commissioner and consul-

General and such other trustess as might be appointed on beh lC
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of Her Majesty. Subject to the directions of tbe Secr tary

of" State, tbe co issioner was empowered to mak gr nts
<-

,t'\.
or 1 ses of crown land sucb terms and condition aa he~

might ple e.

The 1901 Ea t Africa Ord r in Council defined crown

land. as:

tt all public land within the East Afric Protector t

which for tbe time being are subject to the control of

H r Maj sty' y ~ tu" ny treaty, convention,

Agreem nt or of H r Maj sty's Protectorate and all land

which bave been or y hereafter be acquired by Her
dMajesty under the Lan...cquiaition Act 1894 or otherwise

bow.oev r •.,(7)
This w • the first attempt to define croWb lands prior to the

1915 crown lands ord . nce. But tbe defin tion was agu

in that it m rely described 'crownlands as public lands'

without attemtptin to explain the e ning of the term. Under

the 1902 ord . nc • the commissioner wae empow red to sell

1 nd and grant 99 y lea • This was g d ncour gement

to European ttlers, who ero th f.r onwards started taking up

1nd r .eriou 1 and in a 1ar . r number.

Tbe ab ve definition widely defin crown 1 nds nd thi

meant that almost every action tkken by the crown through it

of"f'icerswa included in the def'inition in $0 long as it

achie.ed control ov r 1 d. The co is ioner could d 1 with

land in any anner he dee ed fit, Th ri ht of the indi nou

people over land could not bare the exercise of this jurisdiction

......'7
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The~e rights were now seen in terms ot mere' occupational
rights and nothing ore than that. It w now not nece 8 ry
to consult the own r ot the land, £ter all there right
were limit d to occu ational right -. enever land tell
vacant, th uthoritie could cl i thi und r th ,ordilince
to be er land. The ad is.ions ot the appellants council
in th Ma ai case(8) give us g ad illustrati n of th
et€ecta ot the legi 1 tiona cr at d by t coloni 1goyernment.
It wa 8 bitted in that c that t e protectorat uthorities-:
were under n leg 1 obligation to a an a re nt wlth the
Mas ai, th t I. islations was de t to acquir th 1 nd.
The licati n her i that th colonial overnmlent could
co 1 by 1egi 'lation a 001e to vac ~ ....th ir long held
traditio 1 1 nds.

In.pit of th continou s rt·~ that land b long d
to th 80Y r ign, nd th t the a8ai w re a 0.••reign entity,
~he uthoriti did not iye h 1e 1 ettect e boii d in
a sover ign. It they had consid red that a signific nt
element ot SOy r i ty in th land 'ye ted in the sai €ter
the 1901 order in council nd the 1902 crown land~ or nce,
th protector te ove ant w u1d Ve been ob1i ed t' negotiate
an a re ment with them. My sub i sion is that th Ie i l~ ions
so €ar prom gated were well calculated to deny and tak a ay
any ex! ting rights in land trom the A€ricans nd be tow the en

t
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th crown. For instance the 1902 legislation ", drafted

on the •• tion th t th Africans had no title to w te

o~ unoccu i d land and ac ording y the cro could as ume

a tit e to sueh land and ~i nate it to i igrants. en

the OG pation of land either for the grazing of tock or

for cultivation was considered to be merely a temporary

right of usufruct, and one occupation 1 ps d it va

a urn d that tiii:t;c'landcould b alienated.

What was the attitude and the position of the Judiei ry

in respect of the legislations de and law in practice?

The Judiciary no doubt was art and parcel o£ the in trument

of coercion used to create orders. These instrument were

made to protect the interests of the domintant ruling settler

clas and subsequently to afeguard the interests of the same

peop1 a een e anating from such orders.

Tb Nasai c "e highli hts lack of remedies to Afric n

wh n they ought th h lp of the Judiciary. Other cases •

will be een 1 ter i* the discu sion spell out the courts

un illingnes " to allow any eh llenges of the constitution lity

of the colonial legislations nd dl!ci •9'dmming up

succession of CAses on jurisdiction in pro ector teB)' Denning

L.J f.h then wa ) asaid i Ny 1i Ltd V Attorney General~(9)

"Although the juri diction of the crown in the J)J'otectorte

is in law limite juri' diction, n v rthe1es t the limits

may in fact be extended indefinitely 0 s to brace

almost the whole field of Government..... The court

•.•/3'
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If 1-' public lands in the prot ctorat hich are ~or the

t bing ubject to the control of His Maj ty by

virtue of any treaty, cony ntion or agree ent or by

Tirtu of Hi jesty's rot ctorate n 11 1 nds

~aich hall have be n ae uired by i j ty for the

~blic service or the e hows ever nd s 11 include

a1l lands occupied by the native trib of the rctector te

~nd all lands re erved ~or t e use of the members of ny
native tribe." (12)

Part VI of t a or nee ys that uch reserv tiOD of land

for the u of ti tribes hall not confer on any tribe or

ember of any tr be any right to alienate the land so reserved
or ny part thereof'.(l,) It as thus clari:fi d that the

rot ector to gov rnment had complete control of' all land

ccu i d by native and that it re ereved to itself' right of'

di 0 al and alienation. No ember of the native trib could

b h ard to say that a particular parc 1 of' land belonged

to him and he may dispose or al1en~te it. Tn addition, land

r rYed for the use of' emb rs of' nativ tribe could at ny

tim b cancelled and t en aay £- alienation to European

settler. The pr vi ion for this a8 Section 56 of the

1915 ero Lands Ordinance. It stated th t:

nTh G.o mor in Council Y t any time b notice in th

ft. ~ tt n i:f atisfied that the hol or any part of any

land' 0 reserv d is not required for tIe use and uppo.t

of th mhers of the N tive tribe for fch i ha b n

reserv t cancel such reservation a regardS the whole r

a part of such land and thereupon the land the reservation

••••/41
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1"Whicb • be n so cane 11 d yb 01 t 1 d

0 undor this or ..i nc "0 •
Tog t r e tin~ r rv 0 t s, t ri ht

ov r 11 and vera auto ically pIa cod on tl era' " 0

S coraS to y ri-ht tt vi 0 eto to

o 0 t. 0 iane t to ~iv s t tutory•

oaf'egu rda to the African , a re ing the 1nd
f r t us ort of' the mbers, oC th nativ trib $.

llt it turth r r~ftK')vest is sa su rd y p ~1 in or

c e llation O~ alienation o£ ueh land 0 re erv d if' the

Gov mor wae s ti :fled t t Eu't"op n settlers nee _d th a
nd t t th n tiv s eould b ov laG re.

On wonders what e h ~ ~ n the int t on o:f th
I~ ,leg! latttre.,.. '9ro lU_ tin~ the or n.~anee. But then i view

of'all other 1e i81 ti n nnd instrw ~t n r d~ S v n in this

di CllS ion, it e ar t t t in o e

1 pr pr tarys ri t belons!n to tIle Nativ 8 an ub equently
___e t t lO!)' in tee ow. According to Dilley in his Book,

th ill K y Colony

"Th ord j • 'UlC W illt rpretod to provide n al right

to land f'orNative , either illdividually or trih ly.

e t d 0 0 0 ~ly tenan at i 1 01: t

cr and could b d pOS 08S d t Y ti o. d inistr tlvely

th Law 't "in rpr tod 0 m an th t N tiV3S could be

di 0 $ ased, hat is, part 0 the r~sorv"tion e 'U d

•••• / 2
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c neell d by th Gov rnor with the approval of' th

secretary of' tat, it' th land s not ~be _ ..•.•••.~ly'

~ ~~ There apparently w s no

they hold 1 nd m~d r
Dilly t CCbl to thi

tenur no
genaral c~nclu ion

ec~1ty Cor Nativ •• ,
itcmnn coul cco t.n(14)

r

in! -tri'.tiv n ju iclal pronoune nta in

r 1 tlon to right of' tb., Natives.

Tbe jUdiei ry u Id th int tion of' tb 1 i lature d

iot' et e it 10 1 ct. ire y at ted, th judiciary
could not h V' h Id oth rs.,i it w; s part of th
colonial tem. A uch, it s p r tins with!:l t t

nd intend d to p tu t th colonial syst • It hel th

t t the effect of' th Or anc 1915 11

1i ' to e th .N ti•. s t llant - t - will of' the

Crown. Th view '\ 8 1'irst given judicial approv 1 in the cas •

o

d, tho f cta of that ease WQr t ,1'1 ni i £a

both of' e ity olain 0. Dsse 81.on of

1nd sit tad in b t 1noon of he Kikuyu r rv • Thy

b ed their claim on the inherit neo by th ty 0 th

rights 11 to va b 11 bou ht by th ir :fat r 1 ne
f'ro Dorobo t a urcha lue of' 900 sh p. They 1'i1 d n

ctian a inst tb nd sub quently th
Atto ty to the c T•

•••/43



als lle e that the de nd nt had been tenant -at-will

of a tion of the land Cor some year and that such ten ncy

had be n terminated by notice
On 0 t e m in i ues bef'cre the court wa whetl er the

pl n1tif't" ere entitled to the occupation 01" the land a

again t th d fendant • The colonial courjt f'ound a a e ct

of L w th t th land dis ute was part of' crown land and

therefore occupi d by Native subj ct to provi ion of' Part

(VI) of' th ero Lands Ord" "ane 1915. The provision of'

t rdniane sp e1fic lly tated th t the reservation did not

eont" r ny right on ny mb r or trib to ali nate land so . .~~-~.;~

reserved. In holding that the eff'ect of the Cro Land

Orduiance 1915 was to k Natives t nants-at-~ll of' the

ero ,Sir Barth C.J. aid:

"In my view th eC act of' the Cro Lan s Ord" nee, 191

an th Kenya (Annexation) Ord_r in Council 1920 by

hleh no Nativ private rights were re erved and the K nya

Colon)! Or er in Council 1921 ••"•• is clear~. inter alia,

to t land res rved f'or the usa o~ a Native tr be in

th oro 1. If' tlat be so then all Nativ rights On sueh

reserv d land at ver they ere.... isappeared and r atives

in occ pation of' ueh Cro Lan becam ten nts-at-will

of' the cro of'th Ian actually occupi d.,,(16)

Thi s of cour e a,wrong d elsion. It i worth noti th t
rW inaina V urito ov ruled a ore rational deci ion of th,.

••••. /4t
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earlier ea'll of' Kimani ,.,01 Kabat., V Kioi wa Ngai.(17) In

that c • xwell J.held that amber of' the trib could

acq ire nd retain tr cta oC land within the reserv nd

that uch rights could be enCorced by a uit Cor da . es

for trespa 8 and Cor n injuctione

Th rror de by the learn d Judg was f'ailure to

distin ui h between title to the country w~ich was acquired

under h Kenya (Annexation) Ord r in Council and title

to th land which bad been acquired as early as 1901, although

th ef'f'ectsof' the 1901 East Africa Order illCouncil had not

been el arly 8pelt out until 1915 when the Crown Lands Ord' ance

w e cted.

In the view of' the colonial authorities, the distinction

b twe n a pr tectorate, title to land, and title to the country

did not att r. lihat was i portant was eff'ective control over

la d and it subjects. Control ov r land and the subj ct

th rein wasaadually achieved by the enrl of' the establi hment

f'a colony over Kenya.

B rtb'. Jud nt was Collow d with a proval in a I t r
ea by St. It n J. - Douala :Hwangi and oth rs V A.G. and

)

Another. ( 18 In .$ at case, St phenJ, h Id that the N tiv 8

ad n t right of' eLl'\. ""f in land within the Nativeev n occup

R serv that • robably' they h d limited ri7.ht of'

only .9 gain t the m mber of' the trib 80 long

that tribe allow d by the crown to re ain on the Ind.

••••/45
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In gen r 1 the ffects of these judici 1 pronouncement

wa to iv the n ee sary legal f et to the legislations.

opri t ry right • tIle aehieveme t

of control over 1 nd througb th se legal instr nt portrays

di a trou :t1"ect. Fr th:i. period of' e ropriation

o wards, the coloni I initratio c~u1d ve Af'ric n
fro th r rYe • 'thus viol t in& om of' tll ., cred tr di
tion d b 1i,e1" of' t e At"rican • A'rican :for instance

bel! ved that 1 nd b long d to th d their ane stors, tb t

tb Y ha a uty to protect this land f'rom U)~ other claimants.

uch an action of'~-l ti Af'ric n tr ditions an tribal

bound ri we illustrated by the r oval of th Ma s i rom

in ord r to cr t room for Eurupe n s ttloment.Lai ipi

A£ricanSeould no longer prouvly a rt th ir inherent

tr ditional rights 0 r th ir land ithout undu inter£' ranee.

Th overall Cf' et of' he Ie i 1 tiollst aud 6 ecially with

t e stablishm nt or th K ny colony in 1920 was 0 xti ish

African}llr ri t ty ri hts, rid co lete disinherit.ne o£
Af'ric n c1 1 s over 1 nd w s tt in d. Tril>al groupings

were split and reorganized in new are s. Th colonial uthority
W 8 prepared to 0 to all limit to secure land for E rope n

s ttl r net in this c e , under- ev ry po sible co :Cortabl

condition •

T ecure Pl"ot etlon for the I' en tod 1 nd , the inistra-
tion introdu d at tutes wbich creat d privat property rights

in 1 nd. The

Ord nc .(19)
jor 1 gi ation to thi f'f ct a Land Titles

The 1 3i latton provid d a t of.' adjudioation

•••••/46
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o£ right in the coa tal tri • U der thi t tute, it

wail 0 1blo to ake a claim ' £ 0 ership to plot of'

land. Tht c1 i wa not ubject to prot ctorate claim.

The Euro ean who h d bought land f'ro th coast 1 Arab

thus had th ir private ri hts protect d while tho e inten ing

to buy were arantee titles 0 er the and.

The certi£icat issued under the land Tit1 s Or nc

1 i d ~i 1 th lint .(20) Similarwere conc U8 ve an ~ na upon e c a

certificate of'Ttt1 were issued and re$ister d und r th
21)aOr . nce. Onc more th c rtif'icatesRe iatr tion of'Title

unde.r this ord ance w e ta n as co clu iv evi oric e that the

proprietor is the absolute and ind f'easible owner of' the land

specif'ied thereunder.

Re i tration stem in the H 1a ds o£ afro i area and

its surrounding was 0 e ed by Crown Lands uu.•.aarrc e 19~5.

nds Act. (21)b
0.»-

Today 6ucb area ~reg18tered der the Gove
The Gov ent ay u e it for settl ent schem St or 1 f't for

governm nt re erved areas.

In conclusion, it is my cont ntion that athe Imp ri 1

Gover ent anaged to acquire by legislation land fro th

Af'rica • In r ctice, the declaration of' a colony in 920
, (22was not d_f'f'erentCrom the assumption of' a protectorare.

Af'rican beca e Briti h subjects assumingly to have equal

.har of benefits with British (proper) subjects, not t ention

•••••/47



that control over 1 nd by Brit in va complete.

The Administr tion proceeded to provide security

through the is e oC eertiCic t s oC Title to th already

ac~uired land. Once, more, it is my humble sub ission
c..1.a,~~

th t nd 9 sn tched ~rom the original e s thro gh
Ief'f'ectiveimplementation of'Law by the colonial government~'

1'"icansver.e thereafter taken to be tenants at will of the

cro t not in Britain but in Kenya. They bad not negotiated

any term of tenancy. or had they paid any rents Cor the

1 nd to their Landlord. Was there any real tenancy th n,

or va's it just a mere imputation of' tbe colonial government?

Tenancy at ill of the crown was in this respect, a

creation of' tbe Europ an i erial gov~rnmentt whicb they

unsucce efU11y tried to impose on the Africans. Indeed

tbe re tIe sness and in ecurity cau ed by sucb legisl tions
~and assumptons whicb were intended to disinh rit ACricans of'

th ir 1 nd maniCested itself' in the Kikuyu agitation of' 1 nd.

This agitation increased as the Europeans continued to

guarantee more and more s curity to European settlers hile

they disregarded the African feelings and grievances. This

will the subject of discussion in the third Chapter •
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CHAPTER THREE:

SECTION: I
THE PERIOD OF CONSOLIDATION 1921-52

LEGAL INSTRUMENTS OF CONSOLIDATION
OF EUROPEAN SETTLEMENT:

This section is an nalysis o£ the legal instruments

that were used to consolidate European settlement, that is,
the mech nisms which the colonia 6vernment applied to

con olidate the settler gains o£ the expopriation phase.

The preceeding Ch pters have attempted to show that law

was the instrument used to cquire control over land as

against the proprietary interests o£ the A£ric n. A£ter these

achievements, there was need to £ind a means £or providing

security to the Europeans who now were owners o£ large £ree-

holds. The e method o£ seizing upon the Law s a means o£

providing security wa used.

An observation o£ these instruments reveal that during

the Protectorate period the authorities had proceeded s i£

there were no legal and con titutional structures arising

out o£ the status o£ Kenya s a protectorate. Powers and

policies which were consistent only with colonial status

were exercised and implemented. To this e££ect, there£ore.

the subsequent change to colonial status in the 19 O's did

not in practical terms either increase the powers o£ the

administration or call the ~plementation of di£ferent
policies.(1)

Gh i nd McAuslan assert that this change o£ status

had legal and constitutional implications. In itsel£ it was

an Act o£ state done by virtue o£ the prerogative.

f
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The annex tion however, exclud d the dominions oC the

Suit n of Z nzibar, but included the Suit n oC Witu. As

a Protectorat the Goverom nt's uthority was still

provided Cor under the authority oC Foreign Juri diction's

Act. (2) The Order in Council made eCCective annexation oC the

whole East ACric n Protectorate.

The British Government agreed that the British subject

had settled in the protectorate Cor long and in larg number

and it was proper to extend the Dominions oC His M jesty

to cover these subjects. In addition, Kenyans became British

Subj cts, to be rul d as a colony subject to British law. and

policies.

In the Collowing year, Kenya was made a colony under the

Keny colony order in council. Fro this year, Kenya was

governed and asministered as a colony. The Foreign British

laws oC ad inistration were now eCCected to suit the European

purposes oC s ttlement, The initial proble s oC trying to

est blish jurisdiction and laying down a legal basi Cor such

jurisdiction had now been removed. It has be n stated that

in practic , there was no diCC.renee between a protectorate nd

a colony. The authorities exceeded the powers provid d tor

in the two circumstances.

The object oC this Chapter has been stated as nalysis oC

the leg 1 instr ents us d to consolidate the settler gains oC

the expropri tion ph se. In our endeavour to show how this

con.olidation was done, we shall atte pt to an lyse the

provisions and the policy consider tions behind the variou
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statutes ewacted during thi period.

Of first consid ration i the erown L nds tDi charged

Soldiers Settlement) Ordinance of 1921.(3) The purpo e of

this ordinance was to provide land Cor thos soldi rs ho

had b en in the world war on. The ordinanc re oved the

restrictions and requirements on co ercial dealings which

had been put by the earlier ordin nce.(4) The earli r

ordt' n~ required that the settlers shoul' • ide in the

protectorate and on their farms for fixed proportions of

the first three y rs oC that gr nt. They were not allowed

to engage in gener 1 commericia dealing until the purchase
price had b en paid.(5)

The ordinance portrays the intention of the I perial

Government to provide land on favour ble terms. Freedom

to use the 1 nd in the best way possible was guaranteed,

and so lang as the improve ents of that land were satisf ctory,

the purchase price was remitted. This freedom did not

ex mpt the settlers from observing the requirments of the

Crown Lands Ordinance of 1915. Critically one would ay

th t, the government could not stand aloof and watch the

settler misuse the achiements of the colonial gov r nt. It

had to give them the necessary support and encouragement. In

so doing, the agricultural Law and administration policies

effected fro this period onwards, !med once mor at serving

the interests of the settler economy.

In Chapter two, it has been mentioned th t the government

had introduced a registration system of titles of the owner



o~ land.(6) This •• a g rantee o~ sec~ity to the settlers.
The Europeans ere now seen a tenants o~ the European
government. What the 1921 legislation and its amendment
ordinance(71did was to destbry any existing relationship
between the A~rican nd the European. The European
could ea i1y buy land, or be settled by the government, without
having to consult with the A~ricans. A~ter all, A~ricans had

.b en reserved in the Native lands, and they had no right
to inter~ere with tran action out ide the established N tive
re erves.

By 1921, tber ~ore, the development o~ a dual policy
wa in 'Yitab1 • ~ramework o~ Law nd admini tration had
been cr ated through w.•ich the European gains were to be

rotect d. This cre t d a settler community which wa een
as th sourc o~ the develop nt. Land a110c ted to them
had to be r ~it b1y dev lop d. To achieve this object, th
goyer ent 1'oundit n cessary to provide security o~ tenure
and plenti~u1 8U ply o~ che p labour. Both o~ these were
provided. Both o~ thes priorities required th t the A~ric ns
be d prived o~ their ecurity o~ tenure nd be con~in to
r serv s.

Th ettlers were now given privi1e e nd security in the
igh1ands. But w have se n, the A~rican were 1e~t dis ti8~ied
nd as such, there was n ed to secure this privilege through



provisions. Th Kenya Land Co ( 8)ission 1933-3~, was
given as a term o£ r Cer nee the duty oC providing a
solution in the higbl nds. The previous protection which
provided security in these higlands in terms oC Elgin
pledge oC 1908 and the Devonshire Deelar tion o£ 1923,<9}
v r s n as inadequat. These two had reeomm nded that"
the Europ an Highlands should be reserved to Europ an ettlers
only and that th Indi ns should be prev nted £ro acquiring
land in the Highlands. Tbe eo lssionera recomm nded th t
the Cinal solution should be to give n .ssurance to the
Europeans. The assurance meant that the r serves
Hi hlands shoul in inviolable. For this purpose, they
advised that an order in council should be promulgated
whose object would be to set out 'pr cise boundari s in the
Highlands.

Two jor ordinances i ple nt d the eo issi6ners
recommendations. These vere the Native Lands Trust Ordin nce
19,8(10}and the Crown Land (A •• _nt) ordin nee 19,8.(11}A
cl ar cut division w s ade between the Highlands and the

1 nd'. A Highland Board vas ere ted and given povers
ov r land in the Highl nds, wh reas Trust Board was created

nd empowered to preside over all land matter. in the Nativw
Lands.

Th two Boards wer thus giv n two separ te areas oC
jurisdiction under the Kenya (N tive areas) order in council(12)
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and the Ke~a (Highlands) order in council(13)bo.h o~
r-

1939. Th se arr ngemants r mained sub tantially the
same until Ind pend nce in 196, and th re ~ter receiving
minor alterations.

Along Bide the Hig~land8 Boards, nother non-statutory
L nd advisory Bo rd bich wa established as
continued to Cunction. Th Bo rds main Cunction was to

dvic the governor on proposals Cor alienation and any
grant o~ Crown Land. Its int ntion was conc ntrated on
th Highland obviously because this w s the r gion where
th governm nt's tt ntion w and Cuture hope Cor
d elooment.

The oth r major legi lation by the government were in
Corm oC the Crown L nds Amendment in 1942 and 1944.(14)The
Crown Lands (Amend ent) ordin nce must be seen as an
inter~erence oC th boundarie already ~ixed. Under this
ordinance 34,000 acr S oC 1 nd were removed Crom the Mas i

Native. nd Unit and m de into a s ttlement o~ resident
1 bourers. The labourers had po ed continou probl m to the
governm nt inee they h d no land and were now beeo ing
many in numbers in th Highland , where they had been working
~or their Euaopean Master. Thu th Government h d to do
something. One thing is cert in, that they could not be
encour g d to st y or to ov Cro their Landlords, since
their stock w a lot, and the European settler ~ound these

~cumbersome to in th ir land. They could also not be put into

..



d in N ti re rves because 1 nd in ao reserves
had en ot d to over population, overgrazing,

011 ro ion bein jor rob em, not to mention that
and as so c. B t he action t ken by the uthorities

w • r ntly n solution to s.ch probl m , bec use this
reduction of the s i Native L d Unit.(lnt

The raid nt I our rs nd th squatt r wer s of
t 0 elas 8 ot p opl who. the colonial ro i had
co 1 te1y diainh rit d land thro h th ario a colonial
1e 1slations. ir probl ill b naly d in th n xt
section o~ tbi Cb t r.

A fUrtb ramen ent 0 the Crown Lands Ordinance i th
,1944 ordinance. ordin nc w. concern d pur ly ith th

Hi bl nds nd it conterred on th o mor wide p wers in
r s ct 0 lin with and ther in. An c nie8 whieh
b dint r st in th Hi 1 nds wer ireetly under th
supervi.io of the ovrnor nd his consnt was nee 8.ary tor

ny tr ns ctions 8p cially tho. inv lving inter-r c1 1
roups.

Pi al y t ar th w p riod, tb 0" rnment adopt d •n w roa h to Ian devato nt. Betor it b d allow d, tree
I n U8 wit ut any control, ev n where it bad provid d tinancial

••1at nc • ut n w, inore d Goyerum nt control .s neces ry
in ord r hel at r oono io

~ W I hi t J o..-...d Ii. f)v 01""" to
soon t r~it.a ins ation the

Settl ent b n

st blished th



European Agricultural Settle ent Board under the European
A ricultural ettl ent Ordinance oC 1948.(16) Land Cor
thi settl nt W II alie tad not Cr the tive reserve
but §r th large unoccupied Euro e n o~ed I nd in the
Highlands. The government must have had no lternati et

because land - s scarce" in the re erves.
For eCCective governmental control, it is noted th t a

L nd Control Board had alre dy been est bli hed by the Land
.ontrol Ordinance in 1944.(17)Why was there a change oC policy

?in the dminstration oC Land. We note that by 1939, the
Imperi 1 Gove~ent had consolidated its gain , were it not
Cor the disruption which c m with the second world war.
ThereCor t ny ch n e oC policy w due to the inevitable
circum tance which the gov rnment Cound it elC in. Moreover,
the African!lhad t f.,.. •.•.•.•••ased th ir agitation or the return oC

their I nd and the r cognition oC their rights in land.
We h 11 show in the next ection that although the

colonial gov rnment achieved control over land, through the

discu ed provi iO~1 its 1icies 1 Ct alot to be de ired.
They ignored the mo -t. important group of'peo 1 , that i tbe
ACric ns, withoutwbom, the security of'tenure i the

'ighlands could not peaceCU1ly be guaranteed. IC they h d
consid red that th ACricans owned land, th land hunger
re.olt which r sulted in 19D2, would probably hav been
avoided. Thus tbe 1 g 1 instruments and policy considerations
implemented to ecure the settler g in mainly in th bi bland
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war no di£~ rent in b tanee from tho e in trum n
u d in th xprpriation p ase. Tbe sol purpos for these
le 1s1 tions was to cquiro land and the nece ary security
interests i the 1 nd Cor European ottlers.

. •• J
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SECTION TWOs

ori i 1r on f'or th at li8 ent of' r rYe

W 8 i ly to make w y for European Settl nt. Thi a

an i ort nt concern of' tb 1915 Crown Lande 80 a to includ

land occupied by n tiv tri eSt and land reserved f'or th·

u and support oC r of th native trib 8. In Part Vi

of that ordin nee, such reservation of land for the u of'

nativ trib w xpr d not to canCer on any tribe or

ber oC any trib ny ri ht to ali nate the 1 nd so re erv d

or any part th r f.(t8)It uat b not d that thi r s rv tion

was not f'or th u of th n tive tribe. If the ov rent

eant it to b Cor t • o:f m b r of nativ trib , or a

P ticul r trio tber of, it would not h ve gone rurtb r to

I i lat that th 1 nd 0 reserved could b ~li nated :for
Euro n S ttl ant ••, if th go".ernor found that the mber or

th trib did not r quire the land. Thu t the provision was

m r :f 1 ey.
At thi point,:r i 11 to submit that ACrie n land ri ht

in h r rv 8 wer d troy d by th I gal instrum n which

s ured th t Afric n h d heeom re ten nts at th will o:f
th oro nd t t th only rights they posses d war ri ht

Of oeon ney_ S eh ri bt did not confer th A€rie na any
ri ht of' ali nation of land in the rea rYe. Hence, the 1e 1

ins.trum nta used in t xpropriation p ase, and tho u d

in th
<

Itv
U uration 00£ the dual policy had t e €f'ect of'
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taking way by legislations land belonging to Africans

and vesting th. lands on th European settler.. What

then va the n ture of African Land rights i£ any in the

reserves?

In tbe view of the Imp rial adminstration and the

judici ry, not to mention the European settler., Africans

beld rights of occupancy at the will of the Crown.

By 1920. when Kenya b"ea~ a British colony, rt e8ettler

strugsle for land had r.ached a landmark. The government

had beco e the owner of the radicle title in the land, and

Europeans we~ble to get indefeasible titles of ownership.

But the liberal circles in the British Parliament were of

a different attitude. They observed that the inclusion of
" "nati~e reserv s in the definition of Crown L nds was

tantamount of a complete dispossession of the indigenous

p op1e.

The implementation of the reserves policy meant that there

was more rDom for European settlement and also that the

Highlands would no~be left for th~ settlers occupation.

Occupation and movement by na~v s was from now on restricted

in certain areas only, Any occupation outside the reserved

land was illegal.

It is not suprising t.hat the view of the legisl ti

council co ittee, whicb had been asked to make a report on

the final bill which redefine t.he Crown Lands so as to favour

of the settler population. It reported that:

. ,



tt The xtension of' this def'nition so as to include

nati. CJderT•• h ving been criticized in Engl nd,

the co itte to record emph tic lly tb ir

opinion that th d f'inition s draf'ted sbould stand.

It mu t b rem bered th t many if'not 0 t of' th

native trib 8 h ve no individu 1 or tribal tenure of'

I nd tenur i gener 11y understood in Engl nd and

it is of' ut oat i ort nce t t th land in the res rves

or occupied by N tive tribes should b vest d by

t tut in the crown, th reby ivin th crown po er to

f'Cord the natives prot etion in their po S 8sion of'

uch land •••• r uch 1 .nds are .,. d in th crown it

e po sibl f'or the c to rgul t their

occupation in th inter IIts 01' tl nati s n f'inally

to e volv syst of' tenure for th nativ s tb r on

ivin them re 1 an it right to land.u

The above vi w as e th t the Af'rican did not hav any

tenure of' land, nd s such it would be in their int r ste if'

1 nd was vested in th Crown so th t that th Crown would

d v lop a &yst of' tenure f'or the African which would give

them d f'inite nd real right to land. But since the Europ ans

bad air ady denied th t Af'ric ns pOS8 aaed any right in land,

it i th reCore dif'f'icultto gree with the abov view. I

ould th r f'ore

in so f' r i*

it that the n w def'inition was only good

th inter 8te of' the ettlers. It as

th settl rs interests which were of' paramount ~portftnc •



Ho :farw re t e Europeans prepared to r cognized
t rig ts of Afric ich would b evolv by a t nure

syste , • d on Europe' prop rty law th ory nd net n
roperty law theory? Seetion 56 o~ 1915 Crown LandAfric

nee nd th judici 1 proclamation in the W in ina V
Qil ref'..J.te such a claim. There 'tf'ouldb no

pro etion ff'orded to th ~ iv • T true sition

that A rie n had been decl red .0 r tenants at the will of'

tb t t they hId I d at th will of an

una th tic Landlord.
Havin th t in ind. it ie important to note that

Af'ric n ere di stief'i d and tbi discont nt manifested it elf'

negativ ly. Ther was t ted 0 e politic 1 ov nt by

th Ch irman o~ th YounG" K:.f,kuyuAssociation, Mr H rry Thukui. 1922. Which s followed th Kikuyu C ntral A oeiation
Cor d in 192Q.(21)Thraugh th se a soct tions, th Kikuyu'

1m d at m king their iev nc s be hard by the authorities.

Th vets indic te th t new way of' in8 cur! ty and

f'ru tr tion wa evident in Atric areas, especially a ang th

Kikuyu nd the p ople of' K virondo ro ion. Thus, if' taking

a y land by 1 ielation, the settlers thou ht they bad

equir d curity. th Y w r sadly i t ken.(22)

In cur ty an r stl $~n.s wi hin th r serv ,

..
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first seen and reported by the East African Commission or

the Ormsby-Gone Commission which met in 1924-25.(2) The

co is ion noted with some concern that there were grievances

among Africans over the land issue. It noted that:

"there i probably no subject which agitates the nativ s

mind today more continously than the question ot their

rights to laud •••• "

Notwith tanding such an observation, Sir Barth C.J. judgement
(24-)

wa quoted with ~pprovul in a 1925 case - Dougla Mwangi V.A.~.
In that case, Stephen J. held that the natives had not even

rights of occupancy in land within the ;'lattveresarves except

in so :far as rights exdstod bet een the natives themselves,

which wer~ no•., subject to the crown.

In 1926, the government sugg{'sted some form of' sec.'.1rityfor
'" .~ V'., '" S ....; .. f;;

A:frican.srights. Th::ts was through the 1926 gazettment (25) of

reserve boun.~aries. But this was not secur.i toy f'or the Afr~cant··
rather. it ,.,as what th.e;> government thought. wus Sl..1.itable for the

Af'ricanse As Ghai and :t·fcAus an put it, A:f'ric~ns:

Continued to be denied both ~ights in the la~d and control

over its adminstration. They remained tenants at will of
d di d th ti 1 dl d ,,(26)a eman ng an unsympa e c an or .•

Some authoritat 've def'inition of' the reserves bOllndar:h~s l'tas

once more considered by th~ Hilton .•.Young commission selected

between 1927.29. (27)This also f'ailed to provide securit-y·to

Af'ricans in the reserves.



It i not urpriaing tb t even th Cir t Ie islativ
(28)19,0, replaoininA~'rumAnt - Nativ Lands Trust Ordinanc

part IV ot· th Crown Land Ordinance 1925 as ende by No.22

of 1926 di littl to Bavanc. thi 1 nl po itio b Y04d

layin do~l the t rm upon which th Cra h ld uN tiv Land tt

Such 1 nd remaining crown land Cor all oth~r p os •
It 0 t n ibl p • a5 to d alar and res rv the

rea S et ed in 1926 "Cor th u e and b4neCit of th native

trib o£ th colony t'or ever. ,: But th 1 islativ co e 1
~OvUf\~~

debat it clear that tb on1y concern of tbe~ s to

control tb e lands nd bow to DSure axi um public ord
in r rv. without cl din ossihl Ci ure Euro n

xpansion an expro riation.

'l'hi com out e1 ly on reading th deb tea 0 th

legislative council. One nati

Leaky eon eased th t:

re re entative R v.Canon

"'t em !mo t a iet (it) w r ther lnt n d to

r.... aria he m thods by which land i bt b t k n

fro th n tiv Cor th use and benefit of on-nativ

The d b t f'urther tr th t nearly 11 the bere in tb

c unc 1 co- ended tho e part of' th bill which w ad the
0..-

ov mor to ~oa~h upon th nativ r xerv s. A oat loqu nt,...

~ t 1. r eo endations i that do by COD ay H rv y.' he said I
//

"I think no 0 ~e eal\ b foUR to quarrel with the principle~
\I}t:;,pj- '6 S ~ ~
,. t pre ont in n i 0 ershi is not r quired by nativ a

Cor their UIJ • it 1 only :fair, just nd reasonably, nd



qui. a prop r that, th t 1 nd sho 1 be 1 ••d to
n - at! or oth r who to ork t

tire y in the tiltere t of t r d

t lv s. ,,<:)0)

Yr all t e Eur p n to•
0res rv to d l,.P~it r u

1nt of tbe tiv • On nd i t .t tl

w r t kin bout

Section 15 of' t Nti r r id d
th I

f. 1 d sh 11 b clud d Nati e II•••
t C ntr. 1 Do d i atis i t t

1aa i; 0 £

nd 0:£ cono t t t

of" t 1.00 tio or otlon cone rnft e

on he Looal

rovi io 1i tb n t t 1 d n 0

II in th t the oloni 1 ~o ent h ttit

to Afrie n own r hip d start d o attach _

r to th ri ht ecruin in r p et o~ s r •
On b contr FY, th r eo 1tio of Af'ric n 0 r hip y

Europ n h l{"•.•h rt • Tb tru h ill th t th auth riti

nv at •.y int d d that th pr vis 0 0 e d

r c iv th ir d prop r int rpr t tion.
Yn 1 bor tion of the r i nee, ther r

r q r en th y elu i d t"ro the r ul·

b ro t co n tion. a roc f'or e n
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those disturb d slid down, to other ith that of

di pos 1 of land in the Native Re erve und,r action 7

o£ the ordinance.C}i) To so axtent. tho 6.uthoriti s

se m d to co prom BO tha~ £ricans po easod propriet ry
rights in the Lan , but t.heir gr ed an sel£1 hne. could

not giv t e the opportunit,-.

One ineident Whioh il1u trat that gr -d nd

eO,ntr diction in the Colo11i.alauthor! tis an' thei pollei "S

1s the di ('ov ry 01' t 1 Ka ~ ~ Gold fi ld 19,2. Th

• thoriti rus ed in~ propo~als for ~n am ndm n~ o£ tbe
1930 N tive Land Tr..1 t Ordin nee. I so doin • camp igus

against its amen r.t n ~ #ere ar-ou O(t. The G c mpnl us be~~an in

England Ln 1~!J3il'!lC: 'of ~rf} I:S t..a headed 'y Lord Lu ard

A£'ric. ). The bjee •.en, $ to the tUner!' Tit o-Cthe Q "diu ee

w re

the develo Dent t:Jin~rnl reSQurces hocld not be gi "en. T iiJ

w s gainst the pr~vi io of the ordin ne" beeaus it provided

tb t eo tt1J! ion f')'ultt be gi,"e~_ ill f'ul1. Also the ort! ·,h&nC •

provid th t. ,,"11nr euch 1 wan tc~ orarily exolude
the governor llhoul~ ro t1 another land to the re ervo 8

o enation.

Thus 1 n ent propos d intend d to remove thi provi ion.

holding that it bould not b obligatory on th governor durin

the pori o~ inin to dd land to the r erv. The pr 1810n

'. -
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th t allowed conaultation with the Local N tive Council

before '.etting apart' would alao be dispensed with, on

grounda that such a c1 UB retar.ed the progreas on the

ining oper tiona. Th whole proc dure was se n as

cumbersome and w st of ti e. It was thought the

requirement for conaultation with the Local Nativ save

the mdre power than they actually merited. On the other

hand, the Native aaw this consultation with the ~oc 1

.• 8 as the only way through 'Which the gov rnment

respected their rights in land so e lled 'Native Re)f~rve '. I
jt~ ~ l~ ~A r~1 J (AC~"/'Q...Cv

Refusal to ~, .ate~by _8 tt n' r' amount d to

a denial of 1 ,bona f'ide claims over the 1 nd. On the

whole, the amendment propo 1 waa se n .a a rejection against

th mutual trust that had b gan to prey il between the

Native nd the colonial government peci lly after the

ra ent of' the Native Lands Tru t Ordinance of' 19,0. Fro

the lib rala point of' view, such n act was t ount to
a repudi tion of' an Imperial pled and would cause ore

d ag to Native confidence th*n illy
b cause 0 the chan e. (,2)

ount of' gold secured

~ overnment w s fully aware of' the impopul rity it

was about to caua by the a endment. This awaren ss i.

f'ound in th speech of' the Chief' Native Commissioner in the

L gislativ. Council who sp ar-headed the moving of' th

British, He said.



am afraid that we have got to hurt their (Natives)
feting_. we bay got to wound their susceptabiliti.8

u

an.! in 80me case." ••• We may ven bave to volate 80me
ot their most cberished and aared traditions it we h v
to move Natives from land on which according to their
own inialiena.l .~a1t "thy bave a right to live, and
settle them on land trom whicb the owner haa indisputable
right to eject them."(")

Xt i incredible how the government could have ignored all the
peop est t elings in a bid to gratify their own selt-interests.
They 1m"" that Africans bad cberished sacred traditions. ut
this did not bar them. Tbe pressure against the amenda nt'S
implementation vas so strongly mount d that the government
gave in, and subsequent1y appointed the Carter Commission
early 19,2. One ot its terms ot reterence vas to consider ways
o£ re edy1ng the situation once and f'Dr all •.(,4)

Havins obllerved that e he 19,0 oJlinanc bad properly
provided tor c _8ation for land permanntly excluded for

f'-

mining purposes, by another land equnl 1n ext nt, and 8 far
•• possible in value to that excluded land, the c ission
recommended that land hou1d alllo be provided as co pensation
tor any land te orary exclud d for mining purposes.(") This
r commendation waa given legal eftect in 19,4 by tbe Nat!y
Lands Tr.st (Amendment) Ordinance (19,1:t).(,6) The co i8s10ners



1 thi ca. ab d b e nd d t'ortheir inuine view,

as r gard Atrie n rights in the N tive r rv •

turth r en nt of'the rdi nce va carr d out
in 19~8.(' ) Under tiN tive n nt
OrdinallC , "Native R J!Jerv.rt W ro r ••d i ted "Nattv

Land" and " ved fro the op ration of'
1915 Cra L d. Ordi.nanc. N ti., Lands ao cre t d " r

v .t d in the Native Lands Trust B rd, which consisted of
Chief N tiv Co i 10 r a8the Ch i • On 1 c d

Europ an and tbr e African. Und r Section 70 of N tive
L ds Trust ( ndment) Ordi ce 1938, 1 Nat v righ 8

ot'vb t r natur out i th 8 declar to be
extinguish d. The Trust Board cre ted, • 8ted with

power8 to preside ov r a11. land tter in N tiv Land.

It has be n indicated el. wflre in this diss rt ti n

that the judiciary w s not i.ol t d fr th colonial
dmin*stratton. Even af'tr tbe tt t by the 19)0 tiv

Lands Trust Ordinane and it. f'ollowing ndments to r cognise
th exist nce of'N tive ri ht. in the re er vea, th court

ttitud re tned hoatile and negative. The court only
recogniz d a £0 of occupancy. This was illustr*t by tlle

rth's judg nt, th Judg
held that:

It eCCect of'th N tive Tribun l::s Ordinance (1930) i.
r co iz in 1 w ny right to land in R rv :lob
occupier y bay by N tiv 1 w nd au.to , with th xc pti n



o€ th risht to a1 .nat such land."
The abov d eiion reveals that lthougb th eo1on 1

ini tr tion r cogni. t r.:t ht
in 1 nd, th se right ver only limited to rigbts of."occupancy

nd he could not ali net that land. This a lee or right
than ev II t Europ buy r obt ined aCt r re i ing
a c rtif."ict of."title which cone rred t b~l~er inde ea ibl
ereehold own rship.

Whil th 1 gi 1 tions aCt r 19,0 b co nd d £'or
atte tin to provid s fo of."s curity in the res ryes and

curing the boundari s of' N tiv Lands, 8 curity against their
reduction depended v ry muc on the d cisions de by th
Administrative Officer who re in no w y account bl to thos
on who e b If." th Y de tbe d eision. It h s n rgued
in this d1 ussion th t th sol pU.-POB 'Cor the 1 gi 1 tiona

de re arding itb r land cquiaitio use or d v lop ent,
v to })rot ct nd pr te th intere t o£ th Europ ns.
This waa the ajar objective f."orth authoriti s. Th ref"ore,
it did not tter to what ext nt th se 1 gislations affect d
the At'ricans.

We n te t t oth r than denyin th A€ric n hia ri t to
1 nd, th leg 1 instrumente 1 h d adver e ~ f." cta on tb
1 d t nur &yet pr ctic d by frican and th ir land u e.
The 0 rnment introduced n w Agricultural thod and ep ci 11"1'

soil erosion m aBuree Ons Af'ric n occupied are 8. It s

decl r d that shif'ting cultivation, keepin of."larg stoe at

._.
. '" ~.-



slat e or a
ii, inat ut b e u

in tb Europ nail eroai n
d W re I" luetantly ee pt d by th Afrie n• • introd

o w h a(,.,)
•

• £urth r inroad into th ir ri ht. in
1n

The d re It 8 t t 1 nd was i us d no to
e tion th £ ct th t th I" W a ov 1"- opul tiOD in the

Afri an r 8 rv • H nc th in cur ty n r atl IJDea
rovin th ric inor • obl ma r 1 tin to

1n 10 incr 8e. At t th world a
undr • riou ono Ie d >I" ion, which tart d
t in ly f't r the f'ir rld •

In r etia th n, robi a t nd d 0 riae or OT r 1nd, r " . ~
io > rU1. .-t a tti part. By theU8 n OT r

n of t 8 world " th pro 1 s of th A1'riena h d•
ultipli r oudou ly. One auld h ve b n t ted to

thi t at tb int r-w r p rio h 4 at of'th
prohl a, bu't tbi • ot o. Tb aquatt r nd tb r aid nt
1 bourer in d a jor probl to th coloni 1

thoritie•• Tho d b n rki on op {' 8 had
i or a d t ir .too • ao eb t t the Europ an ettl r 0

Ion r nt tb on th ir lan • Th ov rnm nt on the oth r
hand did t t to eour e tb to at y on tb !J 1 nds, nor
di it w t th to ke p lar toek.. Tbe ain robl W !J



d •

tb t th Y ( tt • > d r id nt 1bour r b n

diapo s ss d l' tb ir 1 nd. Th. I' 88J"Ve wer all' dy
over- pulat d th hi b1andB boundtU"ies r now {'ixed.

r wou1 t y b ttled?

Pac d with thi robl , tbe 0'" rnm nt bred on a
ch of" ttli th -d f'ri in 191i5. To do tbi t.

tb !II/' ant intI' dueed a 1nd tenur rc:t1'orq1. By 1950, tbe

reapen ibility of' e - rdin tl 1 d tenur propo 1 £ 11

on f N ans. frlcan Court Officer and X.M. Cowl y, the

A .•ai.tant S etary Cor Nativ aff' II'
(4o)

•
'l'b se d the gr n in of er dft facilities

te u.nera of'1nd in ord r to f cilitate deve10 ent on land.

This bel tb c. t tb colonial v rnment s l:tt .tb no

It ti", tb r t to r·co :t t e £act t t Afrie n. land,

and th 11' 1'1 ht caul b regi.ter d. In that cas t th ti61

d d i. u d ou1cl is rv curitl t the B nk f'or tb

er dft ••

ffort to 01", 4h probl of tb

Af'rlc n , v ry little chiev ent w r to app tbe

African. 111.1 d i u w s not ea to discuss. Th Af'rican

ne d d 1 n or t n anytbl ll1e. t11t t ly ther s n
outbr k of' the 1 nd hund r I' volt in 1952. Th governm nt'"

a ur of' d cltllTin ergenc)" in tb ye r was but a m r

we pon which wa strongly reai t d by th Africans.

I'n du cours, the ov rnment surrend red nd introduc d



ew n t nur r £0 fob ~lo re istr tion of"

indivi 1 right in 1 d. Und r S etlon

27 of R.L.A. b olut propri tor hip in th

i t I" t. so I" i t red. The first I" istr tien is thu

ind £ ibi nd th hol ar do ny ro triction

•• to th u or 1i tien of t t 1 • Furth r l'e rd

of' pri te proprty r laid down in Section 75 of' th

constitution it is provided tb t v ry p Tsan tI ot a

1"1 ht t pI" rty d ny e u1 roy'" a ition

Y th of' au h ivat prop ty u t r e ive p t and
d qua en~Ation.(% )

In eonclu io I it th t th eoloni 1 t t, i
ny otb r stat , us 1 to prot ct th ettl rll, who .ere

th d nt a. nd •• c u1sori1 acquir d
in th IX" nc 0 6s 01 .ole, n it i en 'Ven in th

~ 1.5

Stat , hr t Constitution S.?? S PI" e Law
of' th Land rot ct_ th it netity 0 p:riv: te property. Th

u1t • a eo let d Dial nd dispossession of' African land

by tb Europucn • 5 of' t e E opeans bee e holder of

1 £ n th High nd ,wh r s so e A1"rie ns ,.,re 1 f't

e 1- t ly without 1 n • African tr ditional land tE..lt.urOate
wa disrup d by t po En lish p rty Law.

•••••••
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CONCLustON:

The ntir di cus ion ha revolved around critical
ob rvation t: h legal.in tr! flnte_nd m e ni through
which the coloni 1 state alien ted nd t: r papoa
Eur p an .settlemnt. The d! eus ion bas deliberately

ri d between 1895 • 1952. This P riod
r)f settlers nd tbeir con equent e·tablish-

cover d the

ent in K nya. B.yond th t peri d w s outside the cop~ ot:
this study••

For a ucc sf'ul implement tion of" leg'l mechani m and
instrum nt tor th purpose o~ 1 d ae uisition. the coloni 1
authoritie t: und it in~table to import the basie doctrines

nd princ! Ie of Eng!! hind 1 • The tmportation ot:the.e
doctrine. at the beginn1n ot:thi century a therefore in
respons to the n ds of the settler economy then in the proce
of' lItablisbment. That the substantive rule

1'\.'(2.....1(_

structure,.d t"'J'm:lnd $Senti 11,. by the d an
nd organisational

of the co16nial~
economy,# That bing th object, African ro erty I system
had to be remodell d on European lines in order to promote and
protect the settler interest •

It has b en establish d in Chapter On ot: 'Ilh18 die,ertation
that the declar tion of a protectorate over Kenya in 1 'was
a major landmark in the coloni 1 state. This declaration was
an indication th t Briti h .dminstration and jurisdiction
had be n legally established over the country and over
inhabitants. Although the legal implications oC a pr tectorate
are that the inh bitants ar not subjects oC the protecting

•••• /2
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CONCLUSIONs

power. this was not so th Kenya. Even the declaration o~
~r

a colony 1920 s a mere formality for Kenya. its inhabit ts
"

in that they had lon been made subjects by the administration.
The legal instruments and ••ee ni a r lating to land

during thi period h done m jor objectiv l To secure land
f r Europ n s ttlers at h xp nse of tbe African •

.;vr

The eractment of tbe E st African or~in-council 1897.
which w. est lisbed *nd r th Foreign Jurisdiction Act 1890
was probably tbe MOst coecive legaa mechanism ever introduced
into Kenya by tb i erialist. It rk d the first attempt
t tr sform the leg 1fr mework of Kenya to meet the needs
and require ent of capitalist m de o£ product~on.

F r the purpo e of providing land to settlers. the
ini tr tion fir t promulgated the 1897 R gulationa. .A we

h ve seen. these regulation did t find Cavour among the
settler population. In di ust. on oC the settlers ref rred
to these regulations as nth st idiotic land laws tbat

ever seen."
The settlers found them too.cumberso e and laying down so many
condition for land settle ent. Hence, their persiste t de and
Cor better 1 d 1 gisl tions saw tbe erectment of the 1902
Crown L nd Ordinance. This ordinance repeated the East Africa

e/A. ~ .....; ~~,(

order-in-council.1901. which had replac d the 1897. all public
·~l.J/.../ \-b-vv? t9-v-c\.\'~o,J:l.- I o..JJ F\.A.io\.'\..- _.' ••..

1 d was Cro Land. The legislation was drafted on the
• ptioa t a tbe frican had no title to 'waste and unoccupied

•••••/3
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land and accordingly the Crown Land assumed title over uch
land.

ThiIJme th t tb crown had asserted overeignty over
1 nd., Tht - vi 1f W reinforced by the dmi sion de by

pp 11 t's counsel in the inf ou Maasai c se th t the
prot etor te authoritie y re under no leg 1 obligations to

ke n agr ment ~th the Haa ai, ~hat they could have taken
a~ay 1 nd by legi 1 tion. Ghai and McAuslan s erts that
t.~~~ccan be no fuller exereise of sovereignty over land than

C('
to eo 1 by legisl tion, people to vacte their tratitio 1

r-

1nd.
This discuBBion r ¥ealed thet the M s i case w s just

but'a m ntlon. Th ft cta of the 1915 Crown Lands ordin nce
were strouse The interpret tion given to thi ordinanc=••...••..•••;;,;;;;;;;•.••..;;..;;...;;;",,;;;,;-

and particttlarly etion. 54 nd 86 sho~ th t colonialist
were re dy to go to all p in in getting control over land, not

r~ ~~cJ,f~ ~J F6"""1~
puttins~rigbt h 1d by the Africans over the ame land.

A m at notorious int rpr t tion of the ordi nce is th t
de by B rth C.J~ V Murito case. The 'learned'

Judge held th t the effect of the 1915 crown land ordin nce,
~h Keny (Annex tion) order in council 1920 by which no

tiTe ri~ te ri ht were re erved, nd the Keny col ny order
in council 1921, a 'inter alia' to v t land reserved for the

~~ of N tive tribes in th crown. This, he said,
~b e u ntly extinguish d 11 tiv right in such re erv d
1 d, what Ter they were nd that n tive. in occup tion of such
crown land b c e' ten nt. at Jd.ll of' the crown.'

It has been noted elsewhere in the di sertation, that, that

••••• /4
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c Be ee to bave over-r~ded a more rational d eisian o~ .~

earlier case o~ Ki!aniwa Kabato.V Kio!. Maxwell J. had
held that a member o~ the Kikuyu trib could acquire and

retain tracts o~ land within the re erve nd that such
<);~~

rights could b8 en~orced by a URJ..t~or dam ses ~or trespas
bt-r

and ~ an injunction.

Xn furtherance ot ettlers interests, the judiciary

(colonial) uph ld Barth c.a.) judgement for long, as illi trated

by,.tw later cases. These were Dopslas Hwangi V Rand

StanlliYe Kahahu V.A.G. Xn the ~ormer case, Stephen J,
held that the natives owned noi eVen those aIle g ,1occupational

r ghts, While in later caAe,nThacker J held Natives &p.~6

Trust Ordinance was to recognise by law the oecup tional

rights o~ natives in the res rYes in exclusion o~ any right

~ alienation.

While it may well be id that the 19,0 Native L nds Trust

Ordinance aimed t guaranteeing security in Native Reserves,

~his was in the true sense a mere ~alacy, ~or not long a~ter~
J.}-5

As •• ctment, that serious government campaign ~or its

endment w s lodged. This occured in 1932, aCter the

Kakamega Gold ,ields were discovered. The amendment was aimed

t abrogatint the compensation clause, and doing away with the

procedure ~or disposal o~ such land, which the authorities

alleged that they were cumbersome and long, and th t they delayed
1\

the development o~ the gold resources. Thi op,ely portrays that

•••••1'
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where A£r~c n ~ntere*t~ eonClieted with Europe n settler
interests, th 1 w va h nd to re ove the f'lict
but t

" (thout adversely a££ecting th ind'senous interests.
Th' $ettl r inter sts had alway to come f'iart.

Lik 1 coloni 1 legislations, the 1926 gazettment o£
reserv s, the 1930 ordinance (Native L nds Trust Ord~ nce)
Kenya (N tive ea ) order in council o£ 19'9, nd the Keny
Highlands order in council 0; 1nJ, 11 ai ed t a£ -guarding
and pr. oting th security and intere t o£ the colonial

t to pr vide security £or Africans,
th legi 1tttionswere all broken reeds, ~e .ic ree :;~n£or
thi va th t in the £i 1 nalysis, neither the colonial
off'icr, nor the dm'ni.tration in Keny W' prepar d to
sup ort any ordinance which t nded to protect the A£rican
right.~ 'Ev'n th £ oua Keny Lnd Commi ion 193', which a

up oeed ~o settle once nd Cor 11 the N tiv problem'of'
IYV

curit ~ ~d did not finally come out ith f'ruit£u1recommend tions.

All it did va to mark the reserv .boundarie , but never
guar teed g in t their r duetion. It chieved the complet
exclusion and r servation o£ Highland £rom the inter rance o£
Af'ricns.

Gh i and McAu 1 n cite as a cl Bsic __



xample th 1930 ordlnance;o£ the £utility o£,
colonial legislatlontwhen those who have to admirt ter it do,...

not b lieve in it, and those £or whose bene~1t it baS, been
~passed ba e ~~ective e n £or ensuring it proper ~dmin8tr.-,.

tion .•
f!! during the coloni 1 administration, the Africans badAlthough..,..

atro !!,1y felt the re ure 1 id on them in r g d to denial

o£ tbeir an~. Thi culminated nd aniCe·ted itsel:f in the

1952 land hunger revolt. Law wa used at this time as an

inet nt o:f coercion and tate o£ emergency was declared.

ThiS was all beeau e the Administration bad i calculated and

under esti ted th £:f'ecto:f Af'ric eit tion y~ch must

be said to h ye been p t and parcel o:f A:frican r ponse again t

th coloni I policy.

Ulti ately we obsarved that the Admini tration sucumb d,

and h d ~o recogni e A£ric n individ 1 rights to land. These

were s1 ilar to tho rights registered under the Re istration

o~ Titles Ordinance 1908, and Regi tration o:fTitles Ordinance

1919. These ordin ces con£erred priv te ownership held

tbrou h certi:f'icates issued thereunder. The holders were

inde~easible proprietors o~ the interests aecured. Also the

Crown Lands Ordinance 1915, introduc d a sy.tem o:fRegistr tion

:for OT rnment 1 nds.

These were similar title to those which the swynnerton pl n
f La.v.-

reco ended. The pal sd.gested that a n w land tenure and

re£orm system was necessary. This provided £or registration o:f

••••• /c ntd.
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individ a1 titl of land, and amounted to bsolut
oprprietor hip_ Section 27 of the R gitered Land Act Cap
I'-

300. emuner te the rights and intere t of uch an
absolute rpprietor. The same right which .e Africans
claimed during the colonial period. were safe-guarded in
the Ind pendence Constitution under Section 75 of the Keny
Constitution. The Section provides that ~.•.ery per on h
a right to 0 property and in ca e of compulsory cquisition,
the government hall provide adeq te nd prompt compen ation.
Thu Section 75 guarantees the s nctity of private pro erty
without interferance. and ince the con titution is th

;..o..v./
upreme~of the land as is pDovided is Section , of th Kenya

Constitutio~.sueh a r quirem nt can stand•
.,'

In my humble ubmission, I would say that, the
go ernment did not h ve n alternative ,other than to compromis
wi h the Africans imm di tely b fore and after Independenee.
However, the so called Independence was simpl negotiated
betw en the African lead rs and he Eur pean. Therefore the
European settlers interest w re also saf~-gu rded under the
sam Section 75 of the Kenya Con titution. Thu Law as used
by the imperial Government to protect and promote the interests
of the European settlers. In so doing, African pr prietary
interests were ignored and it did not matter what effect the
colonial dministr tion policies would have an African land
rights. I contend that the legal instruments and mechanisms
for land acquisition in col~nial Kenya were used as a toll of
Exploitation by the dominant European ruling class to cquir
land, without taking into consideration African proprietary
rights.


