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The most serious of all the problems of law reforms in
Kenys todsy ie »rodably the unification of the verious femily
leve obtaining in the ecountry. Ihe existence of these verious
fomily lavse is ba‘umly due %o mtonnu? in mlﬁnal heritege:
the dat modes of ~roduction end religious rersuations of the
Africens snd foreigners in Kenya. «ith the imrortation of the
English rule in Kenyas, stetutory lew of marriage and divorece wos
introduced (which is basicelly English lew), with the lumigratic,
of the Asiatic Communities and Arabs, Islemic mad Hindu laws
came in. For this recson; we now heve fowr regimes of family
law in Kenyes. iHistorically, the tendency hn.ﬂ.wa?s Pem to
meke BEnglish lesw 28 the only lew suitable for/the -eo-les of
Eenya.

Since the ers of colonigzation, there heos bnn‘ gr?at inten-
gifieation of u’un influences smong the Atri,an roOorle. [he
Africens have exverienced the im-amet of alien roliticel, religioc
and economie organizations ad various other factors which have
ohukop the foundations of the coumunity life. Many fectors in
this ﬁmu of eulturee chabge have already engaged the at-
tention of soeiologiecel inquireres, tut the ~roblemé aftka of i
flight of African institutions remain a question of controversy.
One sres of Particulsr coneern is the family institution, which
caused great controversy amongst the lawyers and };zolicticiana.
Some argue thet customery law hss & future in Kenyes, while others
argue th. contrary. In light of changed circumst-nces (ecomomic,
social, roliticsl m d intellectual) on investigation of the ;11gnt
of customary law becomes esceniiel. A study of this nnd,\under-
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teken by &u indipanous nerson, who, throughk ex-erience 29 the
mode of life oi tuls ~eorle is Delter able mf to know the =~atiern:
of 1life through which the sociely is undergoing, woul.d afsist in
making an 2sgessuent of the degrece of cha ge in any one rar t-
icular derection. 8Such 2 move 13 negessary for my -ocsitive
rebuilding of the soeciely.

RESEARCI 10 G LA«

Bn: fa limited time available for the resesrch mad the n=l
of the raver, & large area of survey ecould not be covered. Iu
srea chosen for the survey is Kathangachini Sub-Location of
Tharake Division in Meru Distric$. However, it's uy vi?w that
what would be aru‘ sbout this area ?oud be a fairly rerresentat]
of the Thareka W?Ovlﬁa Whet ¥ harrening in Tharaka in general
is not naything v-unruu to them, other mmmeRk soclieties arc
undergoing the same wrmocess. Thus tids area is teken es 2 ense
study.

HELRIRIDCL. B

A combination of different methodologiecal a--roaches is
requisite for oltl‘iniu the necessary information. A brief sum:
of each method adorted is as follows:

(a) W‘o X )

Oren quesiions were »~ut Lc many rersons regardi g thies to-i:-.
The subjects of the interviews ranged from the young to the eldor
of both sexes. This was Poocsury to give a better crossg-sgection
of the soeiety. An attem-t was also made to ensure thst the sulb-
jects come from various o?euvatzous, 8 move that assisted in = --
racisting the relationshi- bYetwesn the atthtude betws-n divorecd =r
the economic bass.

(v RXSCUSSIONS.

Informetion was al so gathered through informal discussions =+
gsocial mamvarxifams conversstions. This was used more es a
soundl g beard rather than adefinite somrce of 8atsa.
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VI W O T R N W

{e) By :sunts Lave over yje r& Tlts‘,vocl an exirewely L .-or::;:a;,;‘a
rods in sductting me on Che suliEss eulturel valaes of my -eo-lic.
Whet I Lsve learnt frem them over years wes useful L0 me when
writing thig ~s-er.
(d) AL
Resding the aveilsile literoture .net neesssarily tuwme on
Thareke, but slre those writen on customesy 1°w in genersl, we
donss Theke's JAttle lfit:rature cbo 1% the Shapake om this %oric
of study., ZSugen Contysn kos dons a documentation of a Bit o I i¢
in his ''Restagement of Afrieon law' 1. 1 14 nott find tais
be th very us‘gtal tagsuse Go:;‘wu writes, ex-ectedly, with .he
English jurispyudential Conecerts ot the back of his minde Becsuce
of ti #»y he makes 2 lot of unfeir generslization sbo.t the Iher |
Customary law,

-

4 B

= I aa in sgresment \ilb karx's version of ~hilosohhy which
~ro~osSed ass N

"'In the sociel w»zoduction which men cagry on, Ghey enter
into definite velations th ¢t 2ye indes-wrnse end inde-en-
dent of their will, these reiations of wrodugdion cor-
fos-ond %o a definite stage of their materis] wowers of
~rodugtions The sum totoal of these relations comstitute
the economie structure‘of the society -~ the real foundastion
on whith zise legel s -0li styucture and %o which
¢orres-ohds definite forms ® eial conseiousness. The
node of ~roduetion in weterial 1ife determines the genersl
u?-:::_:'u gt the socisl y ~olitieal sdd s-iriturl -rocess

e : 4
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Bt 17 short, whot Marx 1s seying 1s that the soelety's view or
epistemology is B rgely determined by the moded of ~roduction
i

obtaining in the soeiety. That modo‘or rroduction dectates the
gfum content of law apml other as-ect ot‘_ t&‘ }hole social set
ur. The changes taking »? ce reflects the nercertions of life
and the needs of the ¢lass that controls the mode of mymibwxi
rroduction in a state.

BX

-
- 4

The nature of the parer does not nup a detailed analysis
vhich would ?ﬂnr\du be carried out in 2 rarer of greater mag-
m%& Courled with the limited time available for the survey,
the is nge gxlmuunly authoratdtive on what is being discussed.
I would rronose that a future, more detailed research be carried
out in th:u‘ngld. X .

It i3 ~rorosed to deel W th the ~resent disturbing whenomenc:
on the tgnovw lines:

Clavter ons deals Wl th = genersl statement regarding the
vosition of Customary law today. This 4s done by ~utting
the issue 4n it's historical context. This answers the
question how and vhat forces were used by the colenial
‘ov‘gtmcnt to dismantle customary 1‘9'.

Charter Two is coneerned with the swecific details of the
laws thet poverned and reguleted the dissolution of mar-
riages in tn’ttiml Tharale soeiety. ZINaxthizdxs

fhﬁ Third cha-ter de=ls wi th the change:= thot have taken
rlace today. A more detalled examination of the soeial
omi‘g forees behind theése changes is done. Furtker,
the cha~ter deals with the sttutude of the -ost-Colonial
government towayds agﬁpnuy lave. m‘ econelusio is =2
summary of the whole ﬂaﬂor. It is un}\ond of 2 review of
how the quec=tion of tne ~light of customary low hes been

answere! =nd 2 word of reecmmendstion.
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GRNARAL SIATEMEIT. B ‘

. ‘M observdd in the introdution,; this pa-er ?ttomts to dise
the - izht of customayy low in Kenya. If the warer deals too
much Mxkz with one faeet of customary law, 4t's because wh:-t
#1111 be szid s--lies equally te =11 :;2;: f:e;ts of Customery 1o
odtaingng in Kenya. <Toward this end, the wresent writer inten
to make geners]l statements abo ut customayy law, narrowing down,
in greater detalls; to the future of the customary law releting
to the diesolution of m;hgec- The Tharzke conmunity is tako.
as a ease study for this rurvrose.

In the early days of the celonial rule the colenizl sdmini
tretion refused to vecognize &frican ecustonary leow os law. Whe
or not customary law esn be termed as lawy enly ineidental here
no zuch tine need be s-ent on this @ssue., It mtrioe‘s to say
that the eolonial administration used their ewm Juris-rudential
congert of whet 48 law and used it as e standerd measure. This
atthtude mhst not de secnmerely as ex-ression of cultursl su-er
foritythet definately {he colonial zs:!nxnlrtntion earfied elong
with 1%, but 2s having econoui¢c nd xef} -~olitical fu-lications

as the gulding forces.

The ~resent writer 48 of the view thet lew ~po-erly defined is
an htergt,l ~ort of soclety which 42 germene to £4'c welfsre
and develor sefé. It u_’u\m@ 2t erabling every individusl
vithin the soelety te enjey md re:lise good Mfe ss they see
s, It nth,ta bores, fe-rs, wishes, and soclel-eultural,
economie and -olitiesl institutions thet obtein in the soeiety.
?o Ph“ extent, hx I sm }n sgyement vith KARL ¥i«i thet a
-oo«h'n.m of 1ife, sho-e; ond the natuye of the m;nstnctum
rinds ex-ression ‘m ufe lewss Mirrorying 2 :a'o:ia't :nloco;ba

about 11fe, 1t ex- o
10, eX~Pe056S tqe‘_ggononie base, which boge Emx
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comrrises of the wode of -roducliony the means thereof, distributl
& “ -

e s

of the »roduce end ownershi- of the means of -roduction. If
definition 1s taken as being correct, as I:do teke it to be,
customary lav, having cyolvod over a long nm‘g and binging on
the Mvwgh‘vb con-rise the society, m ex~resses eriste-
mology of a weorle, and reflects their idee of good-life, and
therefore no doubts that it commandds the nmc} of law. This
good 1ife 1s to be measured against the mode of w~roductien thot
obtains. To the Afriean Commjnities, good 1life e¢2n only be
realized if every member of the community worksy; not merely fox
the betterment of the individual ut for the soelety in it's
enterity. The gajor mesns of rrodugtion were cwmed communsall,
in most of African Societies, in a true and unadulterated
Afriecen traditional Society.

This not with standing, 1t must be borne in mind that Azt
mu-nrluuu« were not in 2 stete of itugutt.en. They were
in the ~rocess of devdloring md this develorment merns @
different ocutlook hw?tda 1ife. ;ﬂnro is 2 ghange 4in the
social, economie and rolitical su-erstyueture, which chenge
nust find exrression in the lavs thh t regulate md govern
thaxt their affairs. It's not a chenge that een be ignored
by law. To ignore such chences would be to n‘ako law an ab-
etract eot of rules rether then en intergral ~art of society,
rooted in its socicl-econdmic hebits and ettitudes ‘gt ite :vec‘»
Lev must conform in a hroggl and.,mnl vay teo th: w2tterne
of behavicur vhich ave widely aw-roved and 2cce-ted in the
community.

&wong the Afrlecsm Sceleties in Keny ay this change wes more
rroncunced sffer the sstadblisiment of the evlonmisl administpation.

" The eolonial sdministraiion ass?md overall mc:ing ;on‘gs to

D&

et

bring changes of the Afvic:n su-erstrietures thrcugh the wroces:s
oflegistation and other suttle, but equally effeetive means.

D
A - ’ - .l




As observed 2bov -y the eustoucry lew had €0 ehinnge 0 coniorm
to the new conditions of life.

It's the effect of the colonisl adsinistration on the
eustomery lew, thet this charter is set to examine.

Kenya, as & nation, did pt exist bdefore the ecoming ofthe
British, ‘“ shant their iz-orial h!-?nlcﬂ.t esmbitious wers
:ut into »rectice ln‘ relation to the -eorle of Kenya. Ihe
techmologieal develo~ment of the Afyiecan soeleties wes choroc-
terised by low level of wroduction. The mode of farming wee
not signifiesnt. N
Socially, the nation of kak kinshi- bound Sogether the entire
life of the community. The umunu ves -apt of the who le
end eould not exist alone exce~t .m(unn;. The sertiei-stic
of every individusl in the various es-ects of the socliety vas
needed for the “ﬁ’lv end harmony of the soelet y. ‘Nona
would be sllowed to ~ursue his or her intereets to the »rejdles .
the society as a whole.

On the contrary, the British were different mmimmaXiy
sulturally and economically. XZsk Techmologieally, they were
more advanced than the unu!u end w‘n« of wroduetion w
a-»;t-u-. The “ﬂ,a Gone-t of lhlur_ ed Communal owner-
shi» of the means of ~roduction did not an-ly to then. In-
dividualiss wes what they cherished. Whatever an individus)

did wvas not seen as aimed at ensuring continuity of théir
community, but wvas seen -unly as an attem~% for -ersonal ang-
redisenent, _Their lavs, s of necessity, vere sueh s would

fit their uvcum‘hn. p is becouse of this grest differenee
botueen the British ~hilosorhy of 1ife md the Africens ~hiloso-
«hy of 1ife that the British found the Afyican troditional
institutions wenting in mbnsn? and form. To ensure that there
is conducive atmosvhere for the -ros~erity of their institutions

T , -l s A
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be i;fwy econouic, soedsal, ;i';:.‘;iz,:;tcal or intellectusl, they hsd
to »lly their lgws to the xx3§ -rejudice of WSWry.laws.
‘!.‘M; gsone as-ects of customary lews hindered the +rocess of
ex-1gitation of Afrieen resources, md such hed to go. fo the
Christisn missionaries, wio for all rerroses ad intents, vere
-art of the sdministretion, the Afriesn institutions were Satsnic
end in the neme of mn‘mt.p.

“ﬂt deelaretion of & ~rotectorate over Kamigs kenys on
15 June 1895 marked the beginuing of offieial British rule
in W" I“t‘ rule endured until Decembey IR“ 1963. 1Ihis
con~leted 2 »reoecess which had been began by a favourite Vie-
W}M colonial deviee -~ the chertered ’htﬂlh Bast Afriesn
Com~any. For effective contrel of the m}uﬁuﬁ, the ad-
uinistrotive offieials bed to essume vide roveres over the
»rotectorate. This wves first merked by the ensgtment of the
1897 Ordinance in Couneil, which wes more then & legitimiszing
legal instrument. The dosize to benish the Afrdean instititions
‘tml ex-ression in tuis ,ﬂ.n!ll legiskation. IThe ordinenee
~rovided for the nuu‘ ur of native triubunals to he:r & netive
cese;l. Through their rroxics, (he sdmimistration nomineted
weorle who were to rreside over the tribunsls. PThis wes tthe
first skitexk mus‘n ste- tovards demolishi g the trddition=]
"’"‘ resolving diseutes. Among the Thareka »eo-le for instance,
disutes vere settled by mak ¢len elders and no single individuel
would sxX e¢laim smy fee for the ~reseedings of the u;uto.
There was, of eourse, the usmel obligation to ~povide for the
elders, in terms of food or windy But with this nmew tyibunel ,
those who were »residing over them demendeds :mt of fees,
seeing themselves as above the others.

==
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The 1097 ordinange, Iurface -« .f&..;;a\. for sue urr.icatioa
of English }ass, not oenly to the sLuroreans but to -eorles of all
kud‘l. ‘It rrovided for a High Courd, having jurisdiction over
all »eorles, in beth eriminal end eivil natters. whoever had =
doubts as to the attitude of t&u ecolonial Musprauon towards
customery lew, must heve been rut to rest by the rrovision in
the ordinence that eustomary law would be recognizmed in so far
es 1t wvas not re-ugnent to m{m« and merality. One wonders
how customary lew would be rerugnent to the tnuugnal sense
of justice and mors1lity of the m_—nnv vhich aece-ted theun.
Ty They hl;d evolved over a 10?‘ reriod of tiue and had gained
general agce-tanee smongst the reorle. How they would suddenly
turn to be immorsl and unjust, the colenial administration never
bothered; nore did they feel obliged to ex-lain. The only exr-
laination for this 4s that, justice =nd morality wes to be measur
not from the Afriesn -oint of view, but from the Golonial ad-
ministretion's ~hiloso~hy of justice md mowality. Given this
new and foreign ‘n‘unurd measure of justiee and morality, the
eustomary lm‘ ar~eared unjust and immoral.

From the rrovisions of this ordinance, i1t's eleer the tthe
ooionu:l gmomo?t recognized customary law, but within limits-
nyoot to the rerugnaney chun: This recognition een essily t
ex»lained. It had its bni, in -ractical necessity, rolitieal
theory and :uqu rhilosorhy. The limited resomrees of staff
,nd’mmtau »olich objectives mede the recognition of some os-
*Q?tt of customary law nu?uary. A less xx eltpuistic :-oli tieal
ex-lanation of the little ~rominence vlugh eolonial govermment
geve to custopary law is that such laws wuvod inereasingly more
convenient 2s administrative authority develored.
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The adartability of rules of customary laws made theu useiu!

hltrunnts for the ~reservation of administrative contral and
buttrescing th? existing Afriesn authorities, who would be used
as ’u‘.u.at rroxies. Tne colonal adninistration wouod be
~guER vre-ared to con-romise and ~reserve those asrects which di.
not hinder the rrogrees of economic exrleifation, whlle 8% ke
sene time would legisBate out all laws U & rroved & block i«

end + Tms they were invelved in c,nu"tnc some as-oet2 es-eci )
tiaose which would ensble them %o exrloit the more, wnile dest
poying those which rroved othervise- eonservation-destrutive
thesis of the colonisl ghvernment. I% was in faet an as-eet of
the inflsmous LUGARD'S indirect rule.

b Clearly, this one single ordinanee of 1897, heralded un-
rrecondetive nmx ~owerful legal chsnge, whie h geve & big blo:

to the customary law. . . .

Other 1llustrations of atten~t to legislate awey custoucry
law by the ul,unl ndministutien‘ paybe given. In Iz, Crouw
Ordinence wes vassed. The most hnorupt thing to note about
this ordinance is thet it extended the rowers of the connissioner
over the terwitorzy. Among other, the the Commpssioner coull
sell lands and leeses for ninety-nine yesrs. Aecording e "ui
ordinence, the rightsand requirements of Africens to which rogord
wves to be had in dealing with Swmx CGroun land were seen in torus
of setmal eccuration onlyy wan land vas no lenger occuried by

Atn’tnl. it could be u;g~o: leased 28 if 4t vere waste or un-
occuried lend 2 , This was an agsertion of soverign runng;mam
over the land. If there were sny doubts es %o the extent of the
»ower the ~rotectorate government wes elsiming by the 1302
legislation , they were set at rest bh the CROUN LANDE ORDINALCE
1915, m‘oruum n—‘itlnod droun lands so as to ine¢lude

londs occurdied b the AKkx Afrjicsns and land reserve 4 by the
governor for the use af and surrort of members of the native xk
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tribes. bBut ''Such reservation shall not Confer on any tribe

or mimkx members of any tribe eny right to alienate the land

so reserved or my cart th-flor“ 3.

: Thus not énly did the -nt;ctouu govermment now have
comrlete contral of land destroying in whole the Afriean land
tenure system, but it was made pixax sk e¢lear that Atricfans had
no right to alienate my of the 12 nds, vhether they occuried
it or 1% waz reserved for their use. The disinhertance of the
Africens from their land wes gomrlete. This view of the effect
of 1915 Ordinance was seen in the ¢2-e of Wainaina -v- Murito %
where it was held that the effect the ordénance was to take awsy
2ll native rights in the land, rest all land in the Crown, md
lerve u‘gtm as tenants at will of the Crown in the actually
zas occh@nied.

O therlegislations relating to land were land Tittles Or-
dinsnce 1919 and the subsequent ammendments that followed. _ The
I91I9 Ordinance had the effect of meking land 2 eommedity ecarable
of being hnd" individually to the exelusion of all. This wos
in tyne to earitalist mode of ~roduction whepe the guiding force
is the disire to own and contral ~rivate rrover y. Tittles over
lands aequired under this Ordinance are oup. valid today.

Moving from the realm of land ownershi-~ to the realm of
rersonal lavs, one Sees a similar attem~t by the Colonial zd-
ministrotion. The first Ordinsnce in this area was the I502
Marriage Ordinance. This marriage Ordinenace xzswks rrovided
for marriage in the English way - the marriage 1s removed from
the rurview of the family members and mede a state affair. The
Esse nce of this marriage 2% 19 th-t the myrrisge ks registered
by the Registrar of marriages and a certifieate of marrisgeissued.

wlle
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Under this Opdinanece, merrisge 1s menogomeus in line with the
decision of HYDE -~ve HYDE 5 where merrisge was defined =8 ¢
volungtary union between 2 man and & women for life ax.xd to the
ud:‘um of all, The Ordinenee made it sn eoffence, ~unisheble
by du-risonment, to toke s subsequent wife once one entoers inte
uarrisge under ﬁ‘u Ordinances Sueh & magrisgewould onlu be
dissolved by the ~roecess of gourt and not otherwise., Grounds
of divorece were also s-e¢ified. To the colonial aduinistrstion
the Africen folygemous merriage was not merrdage. On African
Marriage, Hemilton € J. in the Case of Bevedukeyo seids
"In “the use of the word marriage %5 describe
- w" ahnl into n Afriesn native v th
wvoman of his uu to tridal custons is
um -h hn led in the “ast to considerable Cun-
fusion J idess. ’I know g‘ no wopd that eorrectly des-
eribes 1t; ‘wife chgse' 18 not sltogether satisfectory
tut = 1% comes much nearer to the ides t of marris.e
8s g understeood among eivilized jeofle. The
elements of so iz 2% called marrisge by netive custon
differ so materially from the ordinary accef'ted ides i

::uunuu- edvilized Zm-n of marrisge thst 4t's difficult
con~are the two. '

Because the colonial administration did not gonsider the cus-

tomary merriage as 'Marriege’ it vas necessary to tnsct @ lew
~roviding end regulating marrisge. A law thet would -e:-ly to
the Eenglish Community md to the Afpiecans yb would acco;t
the ‘eivilized’ fom of marrisge. It is im-ortsnt to note this
1902 Ordinence, the @nunt dsy matrimoniel Causes Act ca;

152 of the laws 9: Kuxnxx Kenye, wos enected to :-rmudo for

the Grounds end -rocess of dissolving such merrisges. The
African Christian Marrage det, Ce» I5I, a Colonial legislation
wes enscted to assist those Africsns wo md msrried under

the Customary law to Genvert their merriage to Ghrist ien
marriage Ce~ I5I. Merrisges under this Act, just like those
md’r the marriage Aet, are wonogamous and e»n only be dissolved
es wrovidedr for in the Ma
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8s :':?C”Jil:ﬁ- 1 fori: the makri:
Under the Afriean system, marriage 1s a unicn between

two families, ereating new relationshirs. It6 18 8 ecaurlex

affeir with economie, soeiesl and nnuu’ aswects which ef ten

".l‘l.: so firaly ti ¢t they e=n not be severated. It is not

an individusl affair as defined in HYDE-v-HYDE, but it involvel

tie whole lot ot reorle.

KDLt mekes th® elear wen be Suy

*'Marrdege 12 & drame, in widch ever beeomes an aglor

or actress and got just & srectator. * ore marr® ge

is ¢ duty, = requirement from the eor-orete soeiety =and

a rytim J 14fe 4in vhich everyon must mm »artiti-ste.-

thervise, he who does not rartici-ate
in 1t 45 & curse to the community, he is & rebel, a law-
breaker, he is @ not enly lhnorni but also under~mumsn.’’
It 49 the foeus of existence snd 1t was mever left to the ind-
ividuels. Thies 19 exsetly whet Ih, Bnglish Maprisge does. el
it comes to dissolving it, the res-ective families were involved,
the “roeess is not judieial but extrs judieial.

The rresent writer wishes to meke 41t elesr ths, the African
wore not forced to m rry under any of these two systens o
marrhages-Marri sge Ordinance mnd Afriesn Christian Marrk ge
Ordinsnce. But the administration encoursged snd assisted
those Africens who wented to maryy the Bnglish wey. This is
not to mean tie ¢ th ¢ adninistrotion recognized Africon Marrie po:
as such h} dtwes a an‘ot necessity. 7The administration kmum
knev tin t fersomal laws ﬂms.m the focus of existence fo
the Afriesns snd sy redical ghenge would likely result in o

 Fevelts At any rate the lerrk ge institution did not hinder
nuch the establisment of Caritelist mode of ~reduction. Ihey
would OM’. some as~ects of 1it. .

In matters ~arttaining to eriminal laws ‘m Indien -ensl

Code was regeived in Kenya 8. The eréminal w~recedure ordinance

was enacted in I9I% wroviding for ti® manner of econducting

el Yo s —
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fepiminal cascs &nd the Wl gowr b hed the jurisdiction o hed
erininel cases from all over the rotegtorate, as grantedab the
[897 Order in Couneil. The Customsry way of set:ling disrutes

¥as boing undermined by legislatiens 48 of tody, the chsiouary
eriminel law ‘hn ex-yessly been legislated from existence by lie

wuﬂu“ rrovides:

o ~erson axk shall be conviet od of 2 ériminal offence
-'n'uu thet offence is “M' end the venalty therefore
is ~reseribed in a writen law.''

Africen Crininel lew, by virtue of being unwritten is -recluded
& -
by ¢t his wrovision. In this erec, there wes 2 gomrlete overhsul

of the Africen system of the sduinistration of justice. :

There are numerdus other o;nmln of legislations xthxex
which ean be ziven, but the fresent writer is of the view that
it's not reclly necessary t o give all the Colonial Legislations

" which vere aimed at stricking e »ermanent blow on the customary

The Colenial ediministration wes wise enough to k now that,

“legislation was not enough to np, the Xfkx Afriean institutions.
Other branches of 1ts whole, in fhrtieular the christimen ehurc,
had to be used. It is in the ares of veronal lavws the t the
ehrist ians shxxaxx ehurch threw its enire intitution, which was
satenie change. X .

The *toﬁ}u faith was »e‘m »1ly earrying gu-,l. It was
met & com-lex rhenocmenon made u- of vestern culture, rolities,
seience, technology and schools. Ihe gos-el in its very nature
is revolutionary . It is revolutionary in that 4t secks & redical
shange of eircumstances in o geientifie mnd socidl sySSems. In
faet vhen Ohﬂ.lt&‘la talk of xkx salvation, they telk of a radical
breck from t he ~ast in feet & ''violeat'’ ehenge. ’he Africsns
were being urged to denounce t heir weys of worshi-, marrying,

div oreéng, cuqonton and 81l cultural esetivities and embarace

oIte




west e chris’eimn velues,
’*Vi A8 & first ster m l-nading ¢ heir faith tho ehristian =k
th hed to weve out the det-est~ able as-eet akk of
g.-t- in the name of christ civilisation. 7This as-ect of
ogenism wes most »W in the merrisge institution. ‘Tolygem
was m-u end had to be sbolished. The Ghtltha elurch prresched
sgeinst »m-y blindly, umc my attem-t to understend the
underlying forces behind the wxuﬁn. They were in faet deeling
with the effects and not the ecause, and no wonder they were not
,l& bless od in this ares, *@lygemy is still & wide s read
rrectice emong the Af ricans. ‘he mz-un-u‘ eorganization
of the African Socleties was such thet it favoured rolygemy. In
sone c2ses 1t was a esse of luxury and others & matter of -ure
‘necessity. Havin g many wives mesnt more hends in the shemba
and more assurs ce that ehildren would not go hungyy. ZThis was
extremely fmrort ant  as 811 the work in the shembe hed to b e dons
hands-there were no t ract ors. in 2 rolygempus family, therewss
always somebody around to hel- in time of need, snd having many
\ehildren raises the soeial standing of the family md eonsequentl:
ih} of the entire e¢lan. A man with many wives eommends wore
Fes~ect £ rom the soclety. Further, volygamy, te some extent
Feduces unfeithfulness (adultery) on the var & of husbend. hen
one wife is +re gnant of hes given birth reeeatly, & he others
would give sex satisfagtion to the husbend md there would be no
i‘“ to go looking foe & woman olsewhere. folygomy wes @ negessity
in oases whore the firet wife feiled t o give the usbmd eny
ehildren due to barreness, or viere she geve birth to dsughters only.
In such coses the men would be foreed to t ske o subsequent wife
or wives instead of divoreing the first wife. .

- Here, the present writer in not sayin g ¢t b ¢t »olygemy is gis
(ood or bads There are ~roblems that ln connected wit i

*0lygemy and it would be utterly wréng to nctond thet everything
«15=
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BNRS smcoo: hly with volygemye wheu the wrlter Is ‘seylng is tiat
A"

,m guston fit & very well into U he sosiel l:cru?f; ure of tie
ﬁmm life end into the thinking of the reorle. What tie
:»mtor is doing here is condeming the Chrietien ehureh’s &r-1osch
js o the whole issue &f meprisge institut fon. It wes outrangeous
ﬂ unseientific. )
The Afriesn, faced with the -remise of eternsl life and tle
Mlﬁuﬁd Ernglish ¢t echnology and the advantages gained
ﬁy those who aceevted christianity, 1t'S net difficult fo sces
\_ﬂ some embraced the new faith. Accertance of the  new faith
mesnt t be ageertat lon of all that goes Wit h 1t. This
I.llhd es the fallseious Biblieal concert of indissolubility of
"'muo.
F 'lelx What God has wut t egether, let no
~ men rut assunder'' 9.
v.inhco is e M » lade Sacrament and dnnld‘not be @issolved by
; .q man exce~t God - throug h deat h. The rresent writer callis
ilh fallacious becruse nrrugo is most inst eble in the wesiern
ﬂlﬂ‘Ol then sny other rert of the world. I$ is tlllaciu. @
tnnu while they rreached this, they et the seme time wrovided
tor grounds of diverce in matrimenisl Ceuses Ordinance. The
gtun- ¢k urch for inst mee, mede it mandat ory for all
. 4ts foollovwers t o dndergo a christian marrisge in ehurch or face
9 She deniel of teking the kholy Communion (lody‘ot Christ) . “he
vroragenda carried by the cartains of the Gosvel wes wede sryead
end effeetive to the new convétu. All wvives lnd to go oxc;v 6
‘the ring wife. Most of the Africans who sg reed to marry in
‘ehurch did so with & lot of ignorance, wit hout knowing of t Wb
'lqn fnrlications ¢ hat goes with that 'ty;o of marriage. IC.
They were mesmerised by wearing of white merriage gown, the ring,
the cutting of the wedding eake @znd such like micities that go
with ¢ he system. |

11

b=



E Bhe nissionaries also ¢&.all Lo d s@accls I-. They were to
h used $3 nursepios for bringing u~ Afrieans wheo would U e umed
b Midn others. They were condusted in christ ian lines
E“ peligion wes the mzjor subject. ZHecnomie benefits were

ekly geslised by those who joined thems They were e~-oint ed
bl  elezks, tesghors and ehiefs in their T loesl sress, Through
ra~e8 ted wroouuda, end given the fect th ¢ kxx young ninds cre
;m vulnersble to new, ‘‘rebellious'' kind of ideas, the -u-ils
sore made to believe tin t t he only way to loed = modern Stand-
id Ufe L5 by sacenting chriot fan valuvee. They, on golng beck
homg refused to toke rart 4n some of the tyeditionsl eevenonies
¥hich vere brended mtutx satenig by their mesters. They become
the enisseries of the vestern cultuve end some aiy of individ-
salien surrounded them. Slovly, the scelety st erted sequiring
B new ~ alln. ) |
i‘?; The coloniel econcuy also aseisted in the volley of mngli-
‘ﬂua +» Afrieans were mJumuny n,n&td to work in ¢ he
pott ler fayns. Others who wented ¢ o eseere from the labour
fled their resrective sress to seok jobs in town. The intveduetion
of Hut Tex Reguletion in I90I, further necessited the mevezens
from © h e rursl arese to the urben eentres. It 8lso necessit od
the change from subsi tence u‘o of -reduction to menetory. Inis
¥ay, t bhe monetory mode of -nuetlu vas introduce 4 to the
l!}‘gl, societies. 4s e matter of necessity thie led to @ ehenge
f surerst ructure ond sx ou-lo'l m!ﬂhmm sbout 14fe hod
shange to meet nev eheng od eireumsten ees.

The scee-tange of new life nnn and velues hed of neccessit y
tobe foollewed by the agce-tence d’ 1sws snd -rutuu thet
i¥e germane vﬁo t?u- The change of su-9 rstructure, mvst therefore
e seen &s a res-onee to chonged condition s of ceonomy. An
:he economy dml‘owl. and more diversified and :u;!.e oarn living
)y diffement ogcurations, with different rewerds snd soouri ties,

- sl
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B thelr ~asiazas of 1473y Lo -pesant writaz
BEh Aalieliffs whan he says of Afrisear marriages

"!t should rot‘be considered 2 o eondition er en event,
.t as 2 devalo-ing -rogesae'’ la.

astica 3sch, s-aaking of lsws in genersl observed:

28...4.30 th @ exareing of my such the 1w is to bo gone
o ATERNT T TR N R R

:,_-5-#* & theso t wo Ben of greet loamning srs saying is thet echanges
ﬁ& n-a'am’otmc can 20t Ye dgnered Yy law for loamg, for these

migt £ind ex-ression irn the laws X that obdtein.

Before elosing this sha~ter, a btrief statement my ha mds
$ Mver o9, in raletion to what has Bee n ebsarved rbuve.
the Af rieans, divoree is an a0t t hat leevaes 2 grent
in the ecumunit y . It brings sbou t & ree-arrangement of o
s 1 28% g»; o 2t wvas a coneerns of the whole ecommunty , just
mrluo wegs With ehen sd eireumstangss;, the &trﬁam: start ed
, themselves mot as Fen o £ the entire sor-orste
pristence but a9 individusls. Mar r% g e started Delng trestel
18 dndividu el affeiys between men ond woman even at $h @ oxslusion
of the femily moembers.
Mt‘tb ~roaent Ws soug ht ,utﬁe bring out is=
er 1% the disletienl relationshi~ Detween lew ond t ne
; seomosts, ~olitienl end intellestusl institutions tiv
Eﬂlﬁh in eny ome give h mgommunit y. The ehenged conddticns
led to the dismentling of the customary institutions. Honetheless
%! »r ogess of anglieisat ion was not aqually blessed in 2 laEzsx
i__nou. L here wes great resistence 4n ~ersonel lews, en 4 here
the British Colonisl administpation would cem-remise so lonz o5
t4 1 4 not ime2iy the develolment of eceritalise, The idea

wes to mt t he vntut , orate eryevoerbly on e Ca-italist
#0ed. whet her or not, the vost-indewenderce government bheg

-~




CHAPTER __ TWO

DISSOLDTIOR OF MARRIAGES AMONG THE TRADITIONAL

THARAKA SOCIE

GENERAL STATEMENT

Matrimony among the Tharaka peéple on the whole
was looked upon as a lasting union, except in cases where
the continuance would have done more harm than good. This
was because of the very nature and character of marriage
institution. Marriage creates many friends and new family
alliances and contents. Old feuds and vendettas, if they
existed, are healed and a new era of friendship is ushered
in. This is reflected by the expression "Kaagi Igatuma Ndugu".
This literally translated in English it means that "a
girl creates friendships". This Iriendship is created by the

fact of marriage.

It is for these reasons, among others that one
would not be allowed to get out of the marriage easily.
Dissolution of marriage was viewed and regarded as an excep~
tional measure requiring special justifications. It's a
delicate accident in marital relationship, which left a great

scar to the community. It resulted in a re-arrangements of



social-order. Families once friendly, tied together by the
bond of marriage are seperated and this may have far reaching
effects = aemcfimea to downright enemity between the families.
To prevent the happening of this disturbing phenomenon, various
attempts were made. Efforts to recconcile the parties were
seriously undertaken, or the husband would be advised to marry
a subsequent wife, especially if the wife had children or was
very hard-working. Divorce was a very rare occurrence among

the Tharakas

MARRIAGE ADJUDICATION

As already observed, marriage was a concern of many,

Its dissolution also was, as a eniaequance, a concern of the
members of the various members of the families. It's adjudi-
cation was not a concern of the court, but was hroﬁght about
by the decision of the elders of the two families. Where need
arose, either party to the marriage would take the initiatives.
What normally happens is that when it clear that divorce will
come about for reasons which will be given later in this paper, ‘ﬁ%
whether it's the initiative of the wife or husband, the woman
' goes back to her parents and discloses the matter to them.

After giving a tentative and serious thought to her report, the
. mother takes her back to her husband, where she makes an
inquiry about the matter, especially when the woman alleges that
it's the husband who wants divorces The purpose of this kind
of action by the woman's parents is two-fold. One, they do not

‘want to be seen to be encouraging the break of the marriage -
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they have all to lose after all. Two, if it's found that
there's a serious issue or problem between the woman and the
man to be adjudicated, a meeting would be arranged when the
elders from the respective families would meet and settle
the dispute. Such a meeting is a matier of public comcern
and there is nothing secret about it, The judges are elders
from the two families [family is used in the African sense

to mean extended familyl.

A discussion takes place and the reasons why either
the man or the woman wanted divorce would be weighed against
those of the other spouse. In executing this duty, the elders
were not concerned with the strict application of precise
rules. Each case was treated om its own merits. This form of
adjudication in the Tharaka setting was aimed at reconciliation
and restoration of harmony. The adversary system of English
law is concerned with the establishment of a matrimonial offence
before dissolution would be alloweds Not so in the African
‘aotting. Reconciliation is paramount, In this form of setting,
reconciliation was necessary and, except where the circumstances
were grave, easily achieved. The judges in dispute wérevnot
strangers, but members 6f the disputants. They knew, not only
.tho facts of the dispute before it came to them, but alse aware
of the history of the relationship out of which the case arose.
Each party was given a fair chance to present their side of the
gaso and judgment be giwen according to the facts as heard, of
course the elders using their extraneous knowl@dgc about the

origins of the case. The party found to be om the wrong is



advised to the effect that his or her behaviour fell short of
the expectations, and should change his/or behaviour. Why

were the elders so mcuh interested in reconciliation?

The reasons for this are easy. In 2 small community any
unsettled dispute or grievance is like a rumning sore that
weakens the integrity of the groupe Iis survival depends on
co-operation, and the latter on the general will of the group.
If the dispute is not solved amicably, this basic pillar is

weakened and undermined, with far reaching comnseqguences.

If the elders find that the reasons for wanting the marriage
dissolved are grave and there is no possibility of rgconciliation
they recommend divorce, without any party meeting any costs
for the dispute, as is done under the English setting. Unlike
the present English setting thesw was no fces or any form of pay-
ment whatsoever paid to the elders. VWhen it comes to the worst
and divorce is granted, the husband is them told to look for a
man, usually of his age-group, papularly referred to as "mutharka",

to yhou he hands over the woman for conveying her to her parents.
This has a special significance. It shows that the man is no
longer the husband to the moman and has no duties or obligations
whatsoever towards her. She ceases being under his care hence-
forth. Once the Mutharaka [witness] takes her to her father's
hom{ the process of divéreo is complete, whether the brido—gift-1
have been paid back or not. The practice requires that this
mutharaka be a person who is not related to the man who is divorcing
his wife. The reason for this is once again the kinship existence

of the society. If the 'mutharaka is a close relative of the man



who is divorcing, his act would be treated by the society as the
act of the man seeking divorce and therefore not constituting a
competent witness for the purposes of divorce. The woman is
then free to re-marry. Immediate return of the marriage-gifts
is not necessary for the divorce fo be valid. Of course the man
would claim immediate return of the gifts « usually in the form
of livestock, if he can identify those animals which he gave out.
If none of them is surviving, he will havo.to wait until the

woman re-marries.

GROUNDS FOR DISSOLUTION OF MARRIAGES

The present writer has headed this section as "grounds for
dissolution of marriages" because there are various ways in which

marriage can bhe dissolved. The rrocess of diveree is one and the

commonest way of dissclving marriages. A declaration of nullity
wauid also dissolve a marriage. This as will be seen was extrem-
1: a rare occurence because of the very nature of the imstitution
of lnriiaga itself, The third way in which a marrisge would be
brought to an end, tois by death of the husband and not of the
wife. This also was very rare because of the leviaritie union

that was practiced by the Tharakae.

~It is not atrieily correct to talk of grounds of divorce
a-ogf the Tharaka, as we would under the statutory setting. The
word "ground" in my view is an eBnglish jurisgrudential concept,
when used in this sense. As observed above, the Tharaka imstitu-
tional setting of marriage adjudication was not concerned with

the establishment of any particular act so as to grant divorce.



Its paramount duty was to reconcile and restore harmony, even
tha it's clear to the elders that one or more of what, for
purposes of this.papar I will call grounds, is established.
This is in sharp contrast with the judicial process where

once the petitioner establishes ome of the grounds provided for
in section 8 of Matrimonial Causes Act, Cap.152, lLawe of Kenya,

divorce is granted.

Nonetheless, investigations reviewed that there were acts
which quite commonly featured as causes of divorce. The writer
intends to treat each one of these seperately. The writer
‘wishes to emphasise here that the acts dizcussed here are not
" exhaustive, there were other numerous reasons which need not be
looked at. For example, I learnt of 2 case where a man divorced
his wife arguing that she was smelling badly when in bed. The
elders would not have sanctioned such a divorce, but when one
adamantly contends that he would not stay with the wife, the
elders have no chofce, in absence of any direct sanctions against

such a mane.

REFUSAL TO SEXUAL INTERCOURSE

Just like under any system of marriage, right to sex is
created by marriage. Ah} refusal by either party goes to strike
the very foundation of the union. Among the Tharaka, sex has
religious as well as social uses, it's necessary for procreation
and for pleasure. It has a religious significance in that, when

_therc'a a special ceremony, for exémple, circumcision ceremony,



at the end of the day, the parents [mother and father! of the
circumeised boy or girl must engage in a serious sexual inter-
eog;ae¢ Failure to do this would have adverse effects on the
health of their child or his or her social successes in life.
The same was expected to happen when the woman menstruates for
the first time after giving birth. Sex before she menstruates
after giving birth was a taboo. Thus both the husband and the
wife enjoyed suxual rights. Any wilful refusal, was treated as
a rserious abrogation of marital ahligatians.\ There were times
when the spouses were not supposed to have sexual intercourse
.and nobody would be heard to complaine If infact any complaints
would expose him or her to the risk of getting disciplined the

traditional way =~organised beating by family members.

Mainly, thia is a ground which was available to women. It
was very easy, especially, for men who are polygamous to prefer
‘one wife and have nﬁthing to doy as for as sex is concerned, with
therother wife. The expression used by women who have been
denied sex righta by their husbands is '"gutegwa". This literally
~ means "thrown away". The message thic term carries is that the
wifo_has been refused sex by her husband for a long time, as to
infringe pain on her and lose her pride as a wife. I said this
is a ground mainly available to women because a man would not
wish to complain about this in public. He had the traditional
right to chastise the woman - beat her to submission. The
question of sex is a very fragile area of family life and refusal

;-upurﬂianc the union.
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BARRENNESS OR STERILITY

Procreation is of great moment, to an African. Inability

to hear children block the stream of life. This view is echoed
by Mbiti, who puts it in the following words:

"To die without getting married and without

children is to be cut 9ff from the human

society, to become disconnected, te become 2

an outcast and lose all links with mankind."
What Mbiti is saying here is that children, ares necessary as a
means of capturing the lost immortality. Among the Tharaka,
when one dies childless, he's not called by his name. To mention
such a person by his name was strictly prohibited, People used
to refer to him as "Muuri vhe Gwai%re” - that person who got
lost or perished. He perished because he or she has no links
with the society. DBut when one dies and leaves his issues, of
his own flesh, people jJoyfully remenmber him and call him by name.
He is in a state of personal immortality, as Mbiti calls it, which
state is externalised in the physical continuation of the indi-
vidual through procreation, so that the children bear the
traints of their parents or progenitors. 5So, to ensure that
one does not vanish like a flame when extinguished, ome had to

get children.

If the wife fails to give the husband and his entire clan
any children, her position as a wife is very weak, and divorce
may result. In this case any party would take initiative to

break the marriage. Normally, there are counter-accusations,



especially if the marriage is the first one. If the man has
other wives who get children by himg his position is stronger.
However, failure to get childream did not automatically lead to
divorce. African marriage being potentially polygamous the
situation would be saved by the husband marrying a subsequent
wife. This usually happened where the woman was so obedient and
faithful to her husband and very hard working too - the system

of farmingy it must be remembered was hoe system.

Impotence on the part of the man rarely resulted into any
divorce. This is because, traditionally, there's a trial period
when the girl goes to the intended husbands home and stay there
for a maximum pericd of seven days, during which period, sex is
supposed to take place. If she discovers the man is impotent
she will refuse and that will be the end of the matter. But if
_sho discovers his importence and yet consent to marry him, she
is taken to have waived the right to use this ground to seek
divorce. In such cases arrangements pre made so that a brother
or cousin of the man sleeps with the wife to give children -
giving the man the much longed for immortality. If the husband

becomes iapckent after marriage, the wife may or may not seek

divorce.,

- CRUELTY

Cruelty, was the commonest cause of divorce. It's a ground
available to women but can alse be available to men. Traditionally

‘2 husband has a right to chestise his wife, from time to time.
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It is taken as a corrective measure, aimed at ensuring that

she plays her role as a vife for the continuity of harmony in
the family. Being the head of the family, disciplinary measures,
which takes the form of beatings were necessary if all had to

go well in the family. Tailure to do this was seen as a weak=-
ness on the part of the man and a licence to the wife to fail

in her duties. It was quite usual to overhear a woman telling
others, with a lot of pride, how her husband is a no nonesense
man, tough and serious in whatever he said. However, this was
80 when this right is re:sonably éxﬁrcisaé and only for the
purposes of correcting a mistake somevhere. When it reaches
such a proportion as to injure or endanger the life of the woman
it may make the woman seck divorce. If she is subjected to
excessive beatings, she would have a justified cause for seeking

divorce, for her life is at stake.

Cruelty can also take the form of insult and inhuman treat-
ment for example women are very sensitive to anything their
husbands say about their [wive's] parents. If a husband repeatedly
speaks ill about his wife's parents without good cause, the
"woman interpretes that as being direccted to her and can lead to

divorce.

A man can seek divopce on 5§0unﬁs of cruelty on part of woman
if she beats him up. Husband-beating was ‘taken very seriously
and usually the relatives of the man would advise him to divorce
her, for such an act was a disgrace to them all. It can alse
occur if the weman‘hecaues too cruel, not to the husband but to
his parents, sisters and brothcts. Insulting ones# husband's

perenta‘cr refusing them food was taken very seriosuly and if it



reaches a high proportion, it may result to divorce.

ADULTERY

This, unlike under the English system, is a ground available
to the man and not to the woman, unless it reaches such a
proportion as to lead to denial of sex by the husband, in which
case, she would use the ground of denial of sex. The wife ham
no remedy for the adultery committed by her husband. To men,
commission of adultery by woman was a serious affair. Use of
sex is sacred and must therefore be safeguarded. It was tainted
with religious believes. For example, it was generally believed
that if wife committs adultery when she is baby-feeding, the
health of the child may be affected and may result into deaths
There were many other superstitiogms that made women shun commit-
ting adultery. It was also a common believe that if a woman
got a child through adulterous union, that child would die if,
-ttoi birth, she has any sexual intercourse with her husband
before she does it with the man with whom she committed adultery.
Because of these fears, the fedility of women in this respect
was very high. This is not to mean that there were no cases of
adultery. But one or two incidences of adultery would not
f'lult to divorce. In s;;h isolated cases, some diseciplinary
;oaaurac were tak;n against the woman and the man with whom she
committed adultery. If the man was a relative of the wife's
husband and he was married, he was subjected to organised

beating by members of the family and f&%her‘*fined a bull to be



eaten by the family members. If the man was not married, he
was only beaten up and ndt fined for such people normally had
no property of their own. In stances where the offender had
no relation with the wife's husband, all that could be done is
pay compensation for the offence. The standard amount of
compensation was fourteem go-ts plus an extra he-goat to be
used for taking oathe. The man had to take an oath swearing
that he would h-ve nothing to do with the woman in future.

The woman alsoc took the oath to the same effect.

PERSISTENT LAZINESS

Due to what s ymégg;g wainew garlier referred to as the
hoe system, women were supposed and expected to do a lot of
work in the farms and at home itself, She had to prepare food
for the husband and children, parents~in-law if they are elderly,
fetch water and all domestic work there ise A hard working
woman was a cause of pride to the husband and the emtire clan,
for it meant that the family would not go hungry< There was
much expeeted in her input. It's partly on this understanding
that the marriage gifts were given -~ an exchange of a small token

for something of greater value.

These expectations are frustrated by persistent laziness

on the part of the woman. She has failed as a wife and deserves

a divorce.
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At the same time persistent laziness on the part of the
husband would lead to divorce. It was the duty of the husband

to look and provide for the wife and childre. A man who could
not take up a panga and and axe and clear bushes, in prepara-
tion of a shamba, was a disgrace to the wife, her parents, who
would be depressed to see their daughter lead a life of

squador, and also to his own clansmen.

So laziness was a ground that was available to both men and

wonmen.

DEATH

Death of the husband may or may not bring about dissolution
of a marriage. Death of the wife would not have brought about
any dissolution of marriage where the woman dies and leaves
childrca'the husband/still under an abligation to treat her /was
parents'as in-laws and pay any balance of the marriage gifts »
if any was unpaids The relationship continued. But where
she died childless, he would not be under any obligation to pay
the lnlance of marriage gifts if any, nor could he claim any

return of the marriage-gifts which had been given out.

vDoath of husband would have led to dissolution of marriage

" especially vhere the widow had no children or she was very
young. In most of the cases, the brother, usually the older
brother, takes over the respomsibility of the deceased's family.

He ensures that she gets children, whose children are treated



- 52 -

as the children of the deceased. This arrangement is commonly
referred to as leviaratic - quite a common practice im African
s;eiotio-.. It*s a form of social insurance. Providing for
the deceased's family - children and the widow, was the

responsibility of the entire extended family.

NULL

Cases of nullity were isolated and not much can be said about
it. In traditional Theraka society, for any marriage to be
valid, the consent of the parents of both parties - intended
wife and intended husband, was necessary. The consent of the
man's parents was necessary because they were the ones to
give out the necessary marriage-gifts, the man at this stage
having no préperty of his own. A4ll the arrangements, apart from
choosing the girl to the marriage, were to be done by his
parents. Without their consent, nothing could take off-ground.
The girl's parents on the other side had to accept the marriage-
gifts and give their blessings te the girl before she joins ther
husband. If they refuse the gifts them the girl would mot join
her intended husbande If she did against their will, it was not
treated as marriage, it was null =nd void abi initio. is
observed eariier, such cases were 6xtrameiy rare, because it was
generally believed that such a girl who marries in defiance of

her parents blessing [there was usually a ceremony where she was
blessed before joining her husband] was a bad woman and something
ill would befall her. |



There are other instances where marriage would be anulled
even when the parents have consented to the union. This was
where the marriage-gifts were not given, but had reached an
agreement - the standard amount of property that exchanged hands
for this purpose was fourty eight goats, four heifers, and one
bull. If payments is not n%do within a reasonable time, whether
in whole or in part, the girl's parents would treat the marriage
as a nullity. But would rarely happen where the girl has given

birth to a child.

EFFECTS OF DIVORCE

The effect of divorce on the entire society, as an act that
left a great scar in the community has been looked at. What the
writer intends to look at here is what followed, the consequences
of dissolution #f a marriage. In particular the writer will pay
attention to what happens to marriage gifts already paid, the
custody of the childrem of the union and finally what happens to the

matrimonial property.

PROPERTY

In traditional aeeiggy. a woman owns no property. She can not
own any land or livestock. The huéband and his kinsmen mre entitled
to the fruits of her labour. The husband has the ultimate power
over all the property. She can not dispose of = any property, in
whatever form, without the husband's consent. When the marriage
is dissolved, she is not entitled to a share of the property they

have acquired with her husband. However, she is entitled teo any



property she might have acquired before marriage e.g. it was
usual for her to get four goats as a gift from her parents. She
was entitled to such property. I wish to emphasise here that as
regards property, the law was strict. In case of livestock

[the four or so goats mentioned] she could only be allowsd' te
tako‘tho goats that she was given but not their offsprings.
Clearly, if the marriage breaks after tem years or so, she would

get mothing.

CUSTODY OF CHILDREN

Children to any marriage union are identified with the
husband’s clane They are named after the husband's father,
uncle and other relatives and only in isolated cases would one
name his child after his wife's reclatives. Where this happened,
it was during their old age when there was almost no chance for

divorce.

The woman therefore can not claim any custody of the children.
In cases where the woman was breast-feeding and it was felt by
the elders that seperating the child from the mother would be
prejudicial to its health, the woman, upon the payment of ten
goats or ome heifer by tyqvhuoband to the woman's parents would
be allowed the custody uﬁtil such time as the child stops breast-
feeding. This property paid by the man when the woman temproary
keeps the child is genoraliy referred to as "moori ya kurugamira
mwana" « literally means a heifer to stand for the child. It was
given as a compensation for'nainténanca of the child, it was a

consideration for the up keep of the child,



There were, however, cases where the woman would take the
custody of a childs This happened vhere for instance for some
reason, the father of the child downright refuses the custody
of the childe This would happen for instance, where the man
was pretty sure that the child was born out of adulterous
union. This is not to say that the woman would have any right
to the custody of such a child, it's only when the father refused
the child. Such a child was generally referred to as "Kiriiko" and
it was the duty of the woman's family to look after such a child
or if the woman re-marries she would go with the child, upon the
man who is marrying her agreeing. There was no problem where
the child was a girle In the first place the woman would not
be given the custody of a girl even if the child is a product of
adulterous union « a girl brings wealth when she marries. All
what has been said above happens not with standing the fact

that all the marriage-gifts had been returned.

— NARSS
BRARY

u
MARRIAGE-GIFTS

The property that exchanges hands for the purposes of marriage
is refered to as "Rurajio". The standard form, as observed above
was fourty eight goatn.J}our heifers and one bull., Nobody would
demand more than that, except in some special cases where the girl's
parents would demand an extra heifer on the ground that the suiter

was very uglye.



Upon divorce, the former husband is entitled to the return
of all the property which had been paid. He would also take

back offsprings if he could identify them ~ this was very diffi-
‘cult unless they lived - as very very close neighbours. The
grounds or reasons for the divorce were irrelevant in determining
the return of rurajio. Whether it is the man or woman who was

at fault was not of any moment. Where the man could not identify
any of the goats or cows, e.g. if they all died or were sold,

the woman's parents were not under any obligation to get any
livestock from their flock or herd and pay back. He had to wait
until the woman marries again so that he can have his property
returneds This was one of the reasons why, after reaching a
certain age of marriage anfoa, and the chances of getting
marricd by somebody else reduced considerably; divorce was

very hard, for the man knew pretty well that he might not get

anything back.

This chapter has dealt with the law regulating dissolution
of marriages among the Tharaka traditional society. However, the
story does not end there, otherwise this paper would not have
been undertaken. The position analysed above does not reveal the
position today. It only depicts customs thriving in the right
social, economic and political conditions attained to its
values. Today things have changed to a large extent, due to the
colonial policies, the post independent govermment and the
economic superstructure. The writer now wishes to turn to examine

the position as it is today.



CHAPTER THREE

DISSOLUTION OF MARRIAGES IN THARAKA TODAY

GENERAL STATEMENT

Any norms are subject to change. As the society changes
and becomes more complex, the creative role of the old norms
diminishes. Law must mode itself in the framework of the
entreched norms and expectations, which expectations change
also. Any progressive society is characterised by the movement
from family dependency to individual obligation as the unit whiéh
civil law takes account. Given chance, human nature is such as
would like to attain a higher status, as "wviewed by the society.
To the Kenyan African society, the higher status is the English
status, because the colonial administration emsursd that they

set Kenya on the path of capitalism,

Due to direct and indirect means b;yabolishing customary
laws by the colonial administration, cnﬁpled with the attitude
of the past-colonial government, much of the customary law in
various fields has disapp?ared. The indapendent government has
taken bold measures to the same effect, The only difference there
is is that some communities in Kenya were more exposed to the
European influence thak the others. The influence depends on what
those areas had to offer to the EBuropeans. Areas which were

fertile and had much to offer to the Buropeans, for example central



province, the upper parts of meru and other such, were more
affected. Other areas for example, Tharaka, had little to
offer to the colonial government and the areas were ignored
Tharaka remained an area with poor infrastructure, few schools,
and farming largely undeveloped. This remained so even after
independence. Population shifts to the rural areas was on the
whole insignificant. The first secondary school to be set up
in the division was Tharaka Secondary School in 1971, on
Harambee basis. Health facilities still remain very poor and

patients are reguired to walk long distances to nearest

dispensarye.

Socially, the idea of extended family, appeals to the bulk
of the population and the desire for corporate existence has

not disappeared.

Economically, there has been some reearrangement., Majority
of the people still keep livestock, but the number that an
individual can keep has greatly been reduced. Great re-arrange-
ment can be seen in the field of farming. In particular, Makothina-
Nkondi Settlement Scheme and Thungai are important farming areas.
Cash crops such as cotton, and sunflower are extensively grown in
these areas. Maize and beans are also largely grown. Since 1970,
the growth of cash-crops has incressed and mechanization can be
seen in some areas [ploughing the land]., On the whole, since
1970, there has been a change in the social, cultural and economic

organization of the society.



DETAILED ACCOUNT

The Tharaka people do not live in an island where they are not
subjected to foreign culture. As a result of these influences, the
customary norms are not static but flemfble. Since the colomization
of Kenya, these norms have been nutated to reflect the changes in the
political and social life. With the changed circumstances customary
law started evolving rapidly to accoumodate these changes. It is not
necessary here to go to the details of the extent to which the custo-
mary norms have been affected. This has already been done in the

first chapters

By independence, public offairs, political as well as economic
matters were ordered along capitalist lines. This was so notwith-
standing the fact that majority of the Kenyan people had not yet fully
taken after capitalism. However, these to whom power was transfered and
in whose hands the destiny of the country was, had vested interests in
the preservation of capitalism. They continued playing a neo-colonial
role which, as a colony, she was called to fulfil., The top leaders
had acquired wealth and deviating from the maede of production would
~ be detrimental to their interests. Theirs was to see that the invo-

liability of private property is firmly entroched. For this reason,
the independent government Yodk upon customary law with less sympathy
than did the colonial authority, not merely associating it with
indirect rule but regarding it as element of African tradition which
- has been corrupted by western influences snd which, furthermore
presents ig its local basis a divisive factor that resists the ceﬁtra-
lizating tendencies of the new state. The government rejects the

significance of customary law which gives the African nation its



distinctive elements of African traditiomal culture and re-
defining the features of the African personality. As a
result, customary law is in the era of decline, and in most
areas it has been completely eclipsed by legislation which is

modelled towards British Law.

A few illustrations may be given. The conatitutionrof
Kenya declares that any law inconsistent with it is void teo
the extent of its inconststenlo.1 It further provides for the
recognition of the various legal regimes relating to divorce,
marriage, inheritance and custody of childrcn.z By the provision
of the constitution, customary criminal law has been completely
eclipsed by section 77(8) which provides that no person should
be purnished for an offence unless the offence is written and
the punishment is prescribed by law thereet.’ The Magistrate
Courts :Act Cap.10, Laws of Kenya provides for the recognition
of the various marriage, divorce and inheritance laws.3 In
summary, the above legisation refuses to impase any values upon
a people, leaving them to conduct their personal matter in accor-

dance with their concept of good-life.

These legislations not-withstanding there has been attempts
since 1972 by the pqst-cq}onial government to get further and
further control of the l;vea of the people. The objective being
similar to that of tha colonial administration « accumulation of
the state's economic potential into the hands of a clearly defined
class. This is being done under the pretex of unity. The Marriage Aulh
of 1976, had that objective. It provides for the registration of

all marriages in Kenya. This would follow that dissedution would



be possible thfough the process of ccurt.u The effect of this
would be far reachings The objective is to impase the English
value to a people who largely conduct their affairs the customary
way. It also aims at distroyiagz the traditional institutional

setting of marriage adjudication.

The other legislation that marks the governments determination
to wipe customary law out of existence is the Law of Succession
Act, Cap.160, Lavs of Kenya. This law was passed in 1972, but was
shelved until 1st July 1981. The Act destroys all the customary,
Hindu and Islamic Laws of Succession and replaces them with the
English law of Succession. The reaction of the Kenyan population
tovards it when it becawe effective is illustrative of the inadequency

of the law.

All the people I interviewed, with the exceptiom of a few
were not in favour of such a law. One woman called the government's
act of legislating such a law "madness". Her sentiments were
found”%n the fact that the law provides for a drastic break with

the past.

The emphasis being put on the need for unification marks an
epitome of the degree to which the state is interested in putting

all powers in its haada{y

If the marriage Bill is re~-introduced and is passed as law,
we ghall not talk of customary lav any ' longer. The reasons
for this trend are quite clear. At independence, there was no
significant change. All thasé was a transfer of power (mere

trgnslation). It's not suprising them that the independent

government is capable of doin



government is capable of doing what the colomial government did
and vith a greater geal. It is an attempt to bring Kenyans into
line with the law o7 metropolitan British Capitalism, and through
it link the national bourgecisie to the international bourgeoisie.
In ghort, vhat the above analysis shows is that the plight of
customary law in this country during the colonial era and after
independence is traceable directly te this overral policy decision
on the part of the coclonial government to put the country irrevo-
cably on a caritalist road, and that of’its succeasors not to
deflect the country one inch from a path with which it had been
familiar., If this government pressurc continues to pile, and
there is no discernible change of policy in the offing, there

would be no future for customary law.

CAUSES AND AGENCIES RESPONSIBLE FOR CHANGES IN THE TRADITIONAL

PERSONAL LAWS IN THARAKA

Today, in the 1980s, there are changes involving a large
existence of the Tharaka peopley; which changes make their impacts
upon religious, economic, political as well as social life. This
is not peculiar to the Tharaka peoplcse It appears that there is a
new rythem of beat from the drums of science, technology, schools,
towns and mass media, €Qe world over. It is a world drama that

Africa, in general, can do nothing to alter.

Among the Tharaka, the new devclopments are attributable to a

number of factors which can be broadly comprehended.



(a) IMITATIVE PROCLIVITIES

There is no doubt that the imitative proclivities of the
people have played a certainm part in hastening this process of

social change.

A most salient result of this is ceen in the field of marriage.
Many young people these days prefer marrying im church. Those
who marry the customary way are looked upon as being old fashioned
and are generally referred to as "antu muindu" - literally means,
"people of darkness', People of dariness because they are not
in tune with what is generally accepted by the young people as
fashionablees The astonishing part of it is that both the young
men and women who marry in church are quite ignorant of the legal
implications that go with such marriage. Very many of such
couples have divorced the customary way, ignorant, of the fact
that such o divorce is invalid in law. 1 asked a frieand who had
married in church, under the Christian African Marriage Act,
wvhether he knew it was not possible to validly divorce his wife
customarily, without having the matter adjudicated in court. His
answer was that he was not and he would not bother seeking any

court's declaration that their marri_ ge is dissolved.

@+

There are various other practices that young people today do

imitate ignorant of their significance.



(b) ECONOMIC FORCES

The majer facters that have usually operated indirectly, but
with poverful and cecicive effects, zre econmomic, There has been
quite much of economie re-crganisation of the traditional society.

The trend is towards cssh economy.

Traditionally, man has always been the breadewinner. This is
not the case todaye. BEducation for women has greatly increased.
Those women who get formal empleoyments get their independent means
of earning income from those of their husbands. Husbands no
longer have the monopely of being the sole cash-earner in the
family. Some women have also ventured into the realm of commerce
and can be seen operating sheps, buying and selling of farm

rroduché etec,

Agriculture, in some parts, has also become mechanised to
some extent. Tractors and oxygen pleughs are used for ploughing
the land. In the farms, there is not that much division of
labour as has been the case traditionally., This has broken the
the traditional hoe system. Cash crops, such as cotton and

sunflower are in the increase in the area.

y All these had the consequental effect of raising the standards
of living of the peopléidand the ability to -pay for the education
of the children who later bccon; agents of western values. f;;ke;”‘“
at this way, it becomes easy to trace connection between the

economic developments such as these and the current changes in

family law. Once the old rythem of life in a small closely knit



society is disturbed, once individuals place themselves outside
the effective range of traditionsl controls, it would not be

expectcd that marriage imnstitution would remain unaffiected.

(¢) CHRISTIANITY

The effects of the new numercus christian denominations can
not be ignored. The christian church sinee the early days of its
introduction in Africa generally, has continued with what it
considers a duty pre-requisite to the spreading of the chiistian
faith - to wipe paganism in all its manifestations. FPaganism
being manifested in all African institutions and values. Christia-
nity being a tool used by the ruling cless to subjugate the African
values which may interfere with the smooth running of capitalism,
has done alot of damage on the African institutions. Partly, this
explains why the young people teday prefer marrying before a
minister of churche The churches tale disciplinary measures
against thoee of the flock who merry outside the church. For the
Catholic church the disciplinary measure tskes the form of refusal
to take the Holy Communion or to huve the children cof the marriage

bapticed before they become of age.

It is the same christian church that preaches that marrying
polygamously is sinful and against the teachings of the Holy
scripture. The Pentecostal Church of East Africa, would remove
any member of its congregatioa who merries polygamcusly, from any
position of résponsibility. The effects of christianity are felt

in other spheres as well.



(4)  SOCIAL INTERACTION

The mobility of the people from one part of the country teo
the other has improved of late. The infrastructure has
improved over the last few years. This improvement has facili-
tated social intercourse with people from other parts of meru
district. There are now inter-marriages with people from Imenti
and Tigania. This has led to the emergence of a new social
set-up. With this, the traditional cultural practices are greatly
loosened. Marriage is increasingly becoming an individual affair
and a concern of two persons - @an and woman. The fact that
people travel from Tharaka to other parts of Kenya is not without
effects. They mix and work with people of different cultures, and
they definitely get influenced and they start looking at their

traditional culture with disfavour,

(e) EDUCATION

The role played by the western education system can not be
ignQrsd- For a long time, people in the area generally ignored
education for girls, =nd for quite éamn time women were left
behind in the academic arena. This attitude has now changed
thou;h'aot whollye. The few who maoke it in this arena are playing
an important role in educating the others about their rights in
the family, and in particular their rights once a marriage is
dissolved. The current adult literacy programme, whose majority

of the students are women, are effectively being used as platforms



for such campaigns to enlighten women on their rights. The
western education system goes hand in hand with the preaching
of the westernm culture, which cuiture undermine the credibility
of the African culture. Equiped with the new knowledge the
educated ‘young people no longer consider themselves bound by
the traditional values. They take themselves out of the reach

of the traditional institutions.

All these agencies have had gquite noticeable effects on the
family institution. The changes are quite significant and can
not be ignored by law. There is a change of setéup, as the economy
develops and diversifies and people earn living by different
occupations with different rewards and securitye. In the same way,
s0 do their patterns of life, which is reflected by the way people

regulate and conduct their affairs,.

SALIENT FEATURES OF THESE CHANGES

Society's view or epistemology is largely determined by the
mode of production obtaining in a society and that mode of produc-
tion diétatee the greater content of law and other aspects of
superstructure. The social relations that people enter into
correspond to a definite atggc of their material powers of produc-
tion. The mode of produefion in material life determines the
general character of the social, political and spiritual process
of lifc.s In response to these changes man has changed tendencies
ind behaviour, which may lead to transformation of the whole

superstructure.

A look at these salient features, a result of these changes

Mmaw ha ttea s



MARRIAGE

Though the present study is focused ém divorce, it is difficult
to analyse dissolution of marriages without a brief statement on

marriage.

Marriage is an institution upon vhich divorce is based and an
understanding of how marriages are contracted will help us appreciat
the changes which have taken place in the way marriages are

dissolved.

It has already been said that more and more people contract
marriages the christian way. This is not to mean that the marriages
contracted under the African christian marriage act, are more than
those contracted the customary waye. Quite the contrary. On the
whole, the majority of the people contract marriage in accordance
with the customary law. I wish ' malso to emphasise that.ovon
those who marry in church, apart from the ceremony, all other
arrangements are done in accordance with the customary law. But
the trend is more towards the christion marriages, especially when
the girls and their parents insists on having a wedding. There was
_ & case in my area where arrangements of marriage broke down
because the young man could not afford the expenses of a wedding.
The girl's parents refused on the ground that their daughter could _
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only leave the home to join the husband only if there was a wedding.

Marriages under the Marriage Act ave extremely rare and isolated.

In my area of survey there is not a single marriage that was



contracted under the Marriage Act. Though both men and women

do not favour this form of marriage, the greatest resistance to
this system of marriage is ffom the males. As reviewed by the
survey, there seems to be little doubt about the attitude of men
toward that type of marriage. The attitude is one of resistance
to any attempt to impose this form of marriage upon them as an

obligatory requirement.
What are the reasons underlying this opposition?

At the risk of over simplificationy I came up with the follow-
ing. Conslusions, derived from the cxplanations got from those

interviewed.

{(a) There is the unwillingness to accept the full implica-
tions of that form of marriage. In particular the provision under
the Act « such a marriage is strictly monoganeua.e This is not to
say that majority of the people are polygamously married. Even
those who feel that economic problems do not favour polygamy, they
would still like their marriages to be potentially polygamous -

afraid that the marriage may become unworkable.

(b) It's an alien institution, involving consequences inimical
to the spirit and traditions of the society. This argument may be
used as a mere éloak for the first one, but it's an argument of
substance, The mere fact of going before the District Commissioner,
is terrifying to the majority amnd it is too legalistic. It removes
the marriage from the social parameters, and places it in the hands
of the state, defeating the concepts of marriage as known by the

people as an alliance between the families of the girl and the man.



(¢) The bulk of the people do not really know what the
marriage act contains, as observed above non in my area of
research has ever contracted such a marriage. They are only told
of it as an Act that enhances the status of women and their
rights, would disallew them to claim the custody of children in
event of divorce, the application of non-traditional principles
of the devolution of property and obstmeles on the way of'divorco -

one having to go to a court of law.

All these fears expressed above do exist in marriages contracted
under the African Christian Marriage Act. But they do not exist
in the mind of the people. This is because ° it is common for
people to marry under the African Christian Marriage Act, and still
divorce the customary way, without having thé necessity of going
to court. There are very few cases vhich have reached the courts

of lawe

It is evident that the public opinion has mot yet had time to
ad just itself, in whole, to the pace and direction of modern
changes, though it is a fact that the influence of the educated

and sophisticated minority is taking grasp.

As ohsirv-d in chapter two of this paper, no marriage would
be valid without the consonf;;f parentse This is no longer a
requirement. HMany young ladiee are marrying against their
parents consents. The hcld the parents have had on their children
is being loosened. The ability of some young men to pay the

marriage~gifts by themselves has reduced their total reliance on



their parents and kinsmen. All this is to say, that it is ne
longer true, to a large extent, to say that, marriage is a

concern of manye It is becoming a union between a man and a
woman to the exclusion of all, very much in line with Hyde v.
7

Hyde. Though parents make the arrangements, their comsent or

lack of it, is no longer essentiale.

ADJUDICATION

Majority of marriage adjudication is still done by the elders
and many people are unwilling to go to court. To the bulk of
the people, couris of law still remain alien. There is also the
expenses of resulting to judicial proceedings which ought to be
taken intoc accounte One young married lady I asked whether she
would think that all divorce proceedings must be taken to courts
of law, she said, "No." Why?, I asked her., "What would a woman
get from a court of law anyway?" was her response to the question.
Many other women I interviewed, though of the view that the
customary way of divorce was unfair to them, were not in favour
of going to court to dissolve their marriages. However, there are
those wheo felt going to a court of law afforded them better
security, and better treatment. Uot surprisingly, majority of
these were those who had indépendent source of income from their
husbands or at least have had some education to certain extent.
Men had different views. They felt that it was unnecessary and
unwise to go to court for divorece, This is mainly based on the
fear that the court may order maintenance allowance, give the

wife the custody of children or divide the property between him



and the wife. This is exactly what men are afraid of, seeking
refuse in the fact that customarily women own no groperty and all
the children go to the father. Women want exactly this. As a
result of this there has been of late an increase of cases

reaching court relating to divorce.

The present writer checked with the Meru Law Courts Civil
Registry, and found out that from the period between 1976 - 1979
alone, there were seven cases which reached the law courts from
North Tharaka Location. Out of these seven, only ome dealt with
divorce and all the other six concerned custody of children and
the return of marriage-gifts. Surprisingly ndn of then concerned
the matrimonial property. From 1980 - 1981, there were thirteen
cases dealing with various aspects of marriage. This marks an
increase in number of cases that reach courts. Of these six of

then concerned custody of childrens

There is evidence that more and more cases are being taken to

court today than before.

Not much can be said about any changes on the grounds of
divorce. It may be mentioned that as regards sterility and barren-
ness, people até becoming more and more tolerent. ﬂo have a
number of cases where spouses have now stayed for over five years
without children and the union seems to be going on well. This
lack of any significant change may be explained by the fact that

most of the grounds for divorce are also recognised by the english

system of law.



A significant change is seen in matters relating to matrimo-
nial property and custody of children, Vomen are raising voices
questioning the fairness of having tc get nothing from the pro-
perty they have worked for or having to leave all the children of
the marriage with the husband. Cne woman who is a primary school
teacher, I interviewed told me that she would consider it
repugnant to justice if after marriasge breaks down "she would be
told that she is entitled to nothing from the property they have
acquired together. This, she explained, is because she earns
a higher salary than her husbsnd and she has contributed more
to the property they have. Another woman, a house wife [her
husband works in Hairobil told me that through her hard-working
in the farm, shc has beén able to put up a house from the sale
of farm produce, and she could not envisage béing denied tille

to that house.

This turn of events may be exploined by the fact of change of
the conceptual framewcrk ccncarning social process and female
participation in economic production. 4s more women have their
own independent form of employment the more they feel entitled
to a share of what they have acquired wiﬁh their husbands, and
more s0 able Lo lock afterkyheir children if given custody.

Many women today are not f;tally dependent on men for cash

earning.



The return of the marriage-gifts after dissolution of marriage

remains intant. What may be added here is that money has entered
this fisld., Besides the usual standard payment of fourty-eight
goats, four heifers and a bull, it is now required to pay cash
money on top of that. This amount ranges from one thousand to
ten thousand. The amount of cash payzble depends on the standard
of education that the lady has acquireds The illiterate ones get
between one thousanfl and two thousand and the educated ones fetch
higher for their parents. The introduction of money into marriage
has now turned marriage into a commercial transaction and the

traditional significance of marriage-gifts is lost sight of.

To wind up this chapter, it can be concluded that, today it
is no longer correct to talk of customary law of divorce in its
undiluted form. Economic changes have made it necessary for
people's tendencies and behaviour, touards what is considered the
practice of the past, change as individualism becomes more rampat.
The society is slowly dissolving itself,



CONCLUSIONS

To briag out a real picture of what family law structure is
likely to be in the future, a compurative study is necessarye
This, has not been done. This precludes We from making definite
conclusions as to what the structure will be. However, if
history is anything te go by, seme conclusien may be made on the

futurs of customary law in general.

ihcn the British declared a protoctorate over Kenya, they
systematically set out to eradieste the customary law, to pave
way for the capitolist mode of production, Customary law, based
on a traditional social superstructure was not germane with the
capitalist mode of production. Throuph the process of legislation
they impased their own laws over the  fricans to the prejudice of
the African laws, wiaich they refused to accord any status of law.
Th;-ough the process of christian gospel and education, the Africans
were made to feel inferior and te look upon the British values as
being superior. The independent bLlochk sovernment was called to
 continue the task that had been ‘began by their colonial masters.
They were to stear the country aleng the road of capitalism,
looking upen the former coloniﬁi mosters as their masters and for
inspiration. There was no attempt to change the colonial legisla-
tion but were allowed to continue as %t .oy were. The tendeney today,
as shown by recent legislations and Bills, for instance the Law
of Succession, Cap.160 and the Marringe Bill 1976, is to bring the
. family structure under the government control. As already



observed, if the Marriage Bill is re-introduced and becomes

law, “hat will @ ke the end of custonsry lawe 3By controlling

the lives of the veople, the leaders are revitilising the

pelicies of the colomnizl era, the objectives being similar to
those of the cclonial government. Givon tiis government apathy,
there is no possibility of swinging the clock back to the colomial
or pre-colonial dayse History is aguinst such a possibility. 4s
political, economic and cultural procsures continue to pile, and
there is no change of the policy im the offing, it becomes a
foregone conclusion that customar; law im on the way out of this
country. BEven those who stick to conducting their affairs the
customary way, this will not last for lomg, given the government's

apathy.

Secondly, the passion for economic development is high and the
desire to maximise the existing mssets boundless. This desired
econonic growth depends on the accumulation of capital and
stimulation of trade investment., Those are the typical characteris-
tics of capitalism, which go with individual arrogance and desire
for self agﬁandiaﬁﬂent and preservaiion. This is a complete break
with the past. The legal implications of this economic growth is

easy t0 see.

Firstly, any major change in economic or soecial arrangements
which a government wishes to introdice has to be procured by law -

change of law is thus an instrument or comsequence of economic

1

growth.  Secondly, law can also be scen not as a mechanical



consequence of change, but also as a ctimlant to change, where
it is felt that the existing law inhilintes change. For example,
the customary luond tenure systeam wac scen as hindering development,

and this neecessitated legislation providing for individual

ownership of laadoz

As the economy develops, new ingtitutions develop, which
reflect the lovel of .evelopment, Thus, there is a dialectic
relationship betwvcen the means of production and th- social
institutions found in community. The relationships which develop
are crucial to the understanding of the society, because as Karl
Harx said, neither legal relations, nor political forms could be
comprehended by thenmselves or om the basis of the so called general
developuent of the human mind. The understanding originates from
the material conditions of life, The nmode of production is the
one that conditions the general procoos of social, political and
;nfollectual lifes 1In response to thie kind of social pattern
created out of the menas of production wem will behave in a certain

way(s)e

As this paper has attempted to shiovy the types of economic
base in Tharaka troditional society has helped to mould the type
of institutionss that were found in it, ¥ith the ~hange of the mode
of production “ron communal to individualism, family relations have
also changeds 7To0 hold that customsry law will continue in the face
of these great changes, in my view, iﬁ.QQ lose sight of the said
dialectic relationship that existe botweonm the nmode of vproduction
and the institutions that obtain. I% would be to m ke law an abe

ract set of rules. This is not mevely wrong, but fundamentally so.
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The only comment which may be made here is that, the government
is making the Kenyan African societies run faster than their legs
can take them. What the govermment is doing in trying to have a
uniform law is applausable, only that the time is not yet ripe
for such a law. The writer contends that it is plausable because
of the fact that the Kenyan view or the good life, is being
dictated by the capitalist mode of gro&nctionxaud the English
superstructure which are very strong in Kenya. What the legislature
should seek to do is to endeaveur %o ascertain the extent to which
the mode of production obtained in Kenya has forced us out of
respective original communities and made members of a national
communities with came ideas about Zife.3 Uniform legislation,
that would not moke any community fecl assaulted and being subjected
to paternalism, must be based on this empiricism. When this is
done, the government can tell when the time is opportune for such
a law, which, given the preacnt‘forces that dictate will not be
long, otherwise anglicisation of Kenyan laws will constitute a
mockery of Kenya's indtpﬁﬁdoace in that it will be a constinuation

of paternalism, which characterised the colonial administration.



JoOoF FOTES

CHAPTER ONE

1 Native Court and Regulationo, Sections 57 and 52.

2 NHe.2 of 1902, Secticns 30 and 31e

b 304.32, 1915' sectionc S”i' E.’f;, ol 56.

*

h 7 942) K.L.R, 102. .

5 [;,9,3 v? Hyde (566) LR -PEDI30

6 RB. v. Lokeye 1917) 7 BALR 1% at 16.

L] hy", Heineman Educational
2 13604

89 Ste Mathews 9:6.

9 Hajority of the people I interviewed who had married in

church told me that they wore not aware of any legal
implication, unknown to thoe traditional system of
marriage, which go with that type of marriage.

10 The earliest in Tharake Uivicion was Materi Catholic
School, started in 1949,

d Marri £ ¥ %

"es London,

12 Porter v. Forter (1969} WIR 115 at 1159.
13 Ole Njeso and Gthers we A0S, {1599) 5840 200

i

CHAPTER TWO

1 Harriage-gift is used throughout this paper to de-
emphasise the idea of purchose conveyed by other phrases
like brideeprice, marrisgo-consideration, marriage payments,
dowry etce.

2 ~ Supra 6.



CHAPTER THREL

1 Act 54 (1969) section 3.

2 Section 82(4)v.

Ze Section 2.

[ Marriapge Bill, section &%,

S Karl larz: Except from coniributions to the critique of

political eannﬁﬁy ﬁn Harx and Engels. '"Basic
writings in 32 an ~ "s Lewis
g

6 Marriege Act, Cap 150, section 37.

7 Hyde v. Hyde.

8 Harriapge Bill (1994).

9 Drs Allle Allot: "Le; o Vi, 2 aaen
in Afri In a book “"Changing Law and
dcvelayiﬁ? countries". by J.N.D. Anderson
at 196,

CONCLUSION

1 Supra Y.

>2 Land adjudication Act, Cojedife

Land Consolidation Act, Cape203.
Registered Lands Act, Co»e300.
3e Gibsen Kamau Kuria: "Relipgiong The Constitution and

Family Law and Suecession in Kenya."
A poper presented in Faculty of Law
<" Semincr om Uctober 28th (1977).



- 61 =

BIBLIOGRAPHY

A.R. Randcliff: ¥African Systems of Kinship and Marriage".
London, Published for International
African Institute, Oxford 1950.

Aurther Philips:'Survey of African Marriages and Family
Life. Oxford Press, London 1958.

Eugene Gotran: "A Restateucnt of African Lawi Marriage
and Divorce''s Sweet and Maxwell, 1968

Ghai and MacAuslan: '"Puhlic Law and Political Change in
Kenya, Oxford University Press, 1970

HeF, Horris and Read: '"l:udirect rule and Searclh for
Justice¥, Oxford Clarendon Press, 1972

Lucy Mair: "African Marrisge and Social Change'.
London, 1969.

Mbiti: "African feligicms and Philosophy".
London, Heineman 1969,

ARTICLES

Chesoni, 3.R. "Divorce and Successicn irn Luhya Customary
Law". East African Law Journal Vol.IV
Nos. 1 and 2 1963.

Kakooza, Fola.: "Changes in Family Law" East African
Law Journal Vola. IV Nos. 1 and 2 1968.

Kassam, F.M.: "Report of the Commission of Marriage and
Dirorce' A critique. Bast African Law
Report 2nd August, 1969, No.2

Kassam, F.Me: . "Government Paper No.1, 1969 - government
propesals on Uniform Law of Marriage'.
East African Law Report Vo.2, 1969.

Kuriay G.Ke: "Christianity and Family Law In Kenya'' 1976.
East African Law Journal.

Pala Achola: "The @hanging position of women in Rural
areas = a case study from Kisumu District,
Kenya. Working Paper No.156 I.D.S. Nairobi
Unikersity, 1974,





