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PREFACE

In this'paper such problems as follows are
investigatedo What are the functions of tribunals in a
state? Are these bodies substitutes for the courts or are
they altogether separate adjudicatory institutions? How
do these bodies operate, how are they constituted and do
we still need to maintain them in our system? The state
of the administrative law especially as regards judicial
review of administrative action is also discussed and other
problemso

On the whole there is an attempt not to see
tribunals as merely cheaper, quicker and more informal than
the courts of lawo They are fairly important centres of
power and can be used either to bring good to the majority
of the citizens or to oppress the economically weako

The paper turned out to be tOO long and a very
expensive exerciseo Perhaps the Faculty Board may consider
streamlining things somewhat 0 Mro GoKoRukwaro of the
Faculty of law supervised the writingo To him and to the
typist I say 'thank you so much'o
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I N T ROD U C T ION

NATURE OF THE PROBLEM

Every Government attempts to or so it should to place
the promotion of economic development and growth at the fore-
front of its objectives. Unchecked economic activity would
have serious and even harmful social effects. This is one
of the reasons why governmentJ tend to have rather consistent
social policies which are meant to streamline the adverse
effects issuing out of the many economic a~d social relation-
ships in the state.l I~~oth areas 0Z~o~~cy~ tribunals of
different kinds play_an important part in assisting both
in formulation and application of policy. In other words
tribunals contribute greatly in ensuring good administration
and secondly in providing a means by which individual

-- .- -rights and duties are taken into account in the implementation
of policy.

Policy include such important functions as economic
planning, regulation of private; enterprises, development and
distribution of social services, nationalisation etc. Indeed
a vast amount of complex rules and regulations have been
laid down to ensure fairness, efficiency and impartiality in '
the performance of these governmental functions. This
necessitates the government to exercise increasing powers
and inevitably cases will come up which do not fit the
rules, or the way in which the rules are applied may be
thought to create injustices, to be internally conflicting
or capable of many interpretations. An ordinary citizen
caught up in such a situation can act in several ways especiall
after the relevant statutory body has taken a decision
against him. He can write to the papers, consult his~ or
a councillor, go to the ordinary courts of law etc. but normall

1. An interesting discussion of this nature appears
in Kathleen Bells' Book "Tribunals in the Social
Services", 1965.



a decision of an administrative tribunal can be challenged by
way of appeal to a more senior tribunal established for the

2purposeo

We have so far seen that tribunals play an important
role in the public administrationo But what really are
II Administrative Tribunals? Admittedly not many ordinary
men know even of the existence of these bodies until they
come into contact with .themo For instance an ordinary worker?
dismissed by his employer may petition the industrial court
to seek reinstatement if he believes he was wrongly dismissedo
Asked what a tribunal is such a wor~er may say that it is
a group of three wisemen, seated, ltstening to arguments or
evidence from opposing parties and frequently asking searching,-
questions and in the end giving a brief and d.c~isive report
or decisiono This is as a good definition as any of a
tribunal 0 Truly, courts of law, displinary committees of
private institutions and clubs and other adjudicatory bodies
are tribunals 0 However, the term'administrative tribunali

technical~y means those bodi~3 purposely ebGablished under an
Act of Parliament to hear and determine disputes between one

I
individual" two"individuals and the administration, and
thre~to regulate a sector of the economy and settle any
disputes that may arise thereono Thus these functions have
been summarised as orderly implementation of social legis-
lation and secondly as mainly regulatory , in the provision of

A
social serviceso~ Therefore tribunals are increasing as
fast as social legislation and governmental regulation
( in transport and liquor licensing for example) are on the
increaseo There is no doubt thai, they will continue to
grow in number and stature since the courts are already over-
crowdedo

2-· In certain countries eogo Britain, Tanzania,Sweden etco
an individual can seek redress from V r, independent
institution, the Ombudsman, generally supervised by
Parliament 0

. ..,.o~, Abraham Kiapi: Administrative Tribunals in East Africa(1975) 11 EoAoLoJo 350
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It is the aim of this paper to trace the development
or undevelopment of administrative law in general and that
of administrative tribunals particularlyo I will then
discuss the nature, of tribunals and their manner of operations
why they are preferred to take the place of ordinary
courts of law in certain cases, and if the claimed advantages
tihey have over the ordinary courts are real or merely

imaginary 0 I will examine the controversy as to whether
administrative tribunals are part and parcel of the judicial
or the administrative arm of government and whether it
makes a difference where they belongo I will further
evaluate the arguments as to the need for independent review
of administrative tribunal decisions and finally discuss
the law with particular reference to the present state of
development of administrative law as far as theory goeso
Time and space permitting,lwill suggest on which lines
I feel administrative law should develop further04

I may from the start ;_ntimatethat tny object is
only to give an outline or scarcely more, of the very large
variety of adjudicating agencies which over and above the
traditional courts of law today have the powers 'to decide
upon the rights, duties, claims and liabilities of thousands
of citizens in innumerable different relationships 0 Time,
facilities and space do not allow a more comprehensive
worko As others in my situation have said elsewhere,5 much
of the work still awaits the patient research and investigation
in the field most of which I am not capable of nowo Perhaps
another place , another timeo A comprehensive work of
this nature ought to comprise reports etc compiled from
actual proceedings and original records of tribunal
operationso Such a survey ought to provide the machinery

4. The assumption here is that it is still developing
(one of my major hypotheses in fact)

50 See particularly CoKo Allen on " Administrative Juris-
diction" (Stevens, 1956)0



necessary to form a firm rational basis for the law 0 Nea..1"l-
while I intend to lay dovm most of the theoretical framework
of tribunals and administrative law right from the English
origins in the early 20th century down to today when it can
be said fI There is in fact scarcely an area of human activity
where tribunals do not exist II 6 and tribunals deal with the
administrative law mainlyo

Tribunals may be grouped into various categories~
n for example~ those made up of ordinary citizens, not forming

part of the administration and those made up of ministers and
other administrators of various ranks 0 The generally accepted
categorization is that of firstly ministerial tribunals where
members are appointed by the relevant minister from his ministry
and whose deliberations constitute mainly policy considerations~
secondly in certain cases where the ministers assume the
powers of adjudication especially in Local Government, Lands
and Agricultureo Thirdly, Domestic Tribunals mostly composed
of professional associations, clubs and otherso Some of these
tribunals are statutory so that appeals from them lie to
the courtso It is true that such tribunals have nothing
to do with the public authorities and public administration,
but since the courts of law use the same methods to control
their jurisdictional exercises as they do in the care of
administrative tribunals it is as well to group them together
all being generally statutory tribunals 0 Finally, special
(ad hoc) tribunals which are peculiar from others and within
themselveso This last group of tribunals is not as common as
the others and can be distinguished from the others in that
it has no signs of permanencyo Indeed most ad hoc tribunals
are set up merely to conduct some inquiry for instance an air
disaster, make a report, etco and dissolve itself immediately
aftero

Kathleen Bell (above)o
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Can a tenable definition of administrative law be
extracted from the foregoing discussion? It has been
argued that parliament lays down the general principle,
the policy, and all that the administration is involved in
is the application of that general principle of particular
facts or sets of circumstances and at times also requires
the taking of discretionary decisions, within the •.f'r-amewo rk
of the general policy provided 0 Administrative law is
thus, like its cousin, constitutional law, a part of the
public law, which unlike the latter is not merely descriptive,
but examines the organs and organization of Governmento
Administrative Law concentrates on individual trees wher-e as
constitutional looks at the forest as a wholeo Administrative
law mainly deals with the rules some of them of law, others
not strictly so; which are concerned with the conduct of the
general business of government within those broad principles
laid down by the policy-makers, the politicians and otherso7
This will appear, hopefully more clearly as I trace the
development of this branch of the law down the ages. As usual
with much of our legal system and legal history studies, England
is the starting pointo And in England it is widely accepted
that tribunals are preferred to the courts of law because
they provide redress cheaply) their prc.cedures are simple
and in formal and because of this reason their determinations
take shorter times than the courts normally doo Other advanced
reasons include the fact that most tribunal members are experts
in the particular field and not likely to make many mistakeso
Then there is also the question of implementation of government
policy which the courts tend to shun 0 Suspicions have also
been expressed that this is possibly a means by which the
government attempts to shun the responsibility of its activitieso

7. See Generally Garner and Yardley on Administrative
Law texts.
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All in all tribunals have so far proved a worthwhile
institution which acts as a compromise between the independent
judiciary and the inherently arbitrary power of the
executive arm of government 0

In tracing the historical background of Adminis-
trative law and tribunals it will be noted that several
explanations are given by different authoritieso In the
last analysis however they amount to the same things; that
the common law based on an individualistic conception of
society and the protection of individual liberty and pro-
perty even to the peril of the majority had come to prove
a miserable failure in harmonizing the increasing need
of government control and the time honoured principles of
freedom of contract~ rule of law and the separation of
powerso
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C HAP r E R I

THE DEVELOPMENT OF ADMINIS~rRATIVE LAW AND

ORIGINS OF ADMINISTRNl'IVE TRIBUNALSo- ~, .

It is today accepted all around that before the
advent of colonialism the tribunal idea was a common
institution to most of Kenya's ethnic groups 0 Perhaps the
African model was different from the English model
that purports to be based on r,heMagna Cartas promises of
II trial by his equalsll and "judgment by his peers",
which incidentally Garner says are at the root of much of
the English development of judicial and administrative
procedures 0 Much of the people's disputes were settled
by means of a tribunal of one type or another 0 It is
however a truism to state that this is not the real origin
of the present administrative tribunalso The white man as
is characteristic of most conquerors introduced their
politica~~ legal and adminiE~rative systemE into Kenya and
to study the origins of these one has got to go back to
England and trace the administrative legal historyo Forbuna-
tely~ one does not need to go farther back than 19000

An English writer has said It . ".-

,
"Tribunals and inquiries grew up as
the logical result of finding that the
problems of law and administration had
grown too voluminous and detailed for the
ordinary courts to be able to deal with them
without prejudicing the work with which
they were already accustomed to deal"oB

This is only one side of the truth 0 Another is that events
towards the close of the 19th century saw the abandonment
of the famous principles of laissez faireo The state
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interfered more and more with the individuals' interests
&~d liberties in favour of the wider comffiunityo A certain
degree of individualism nevertheless re~ainedo Change was
long overdue especially after much of the II uod crn ci.vi.Li.zat i.ou"
and industrialization stage had been attainedo There was
great need for statE::organs to provide services to the
people and a need for redistribution of wealth by deliberate
government action and not merely leave things to the :1 ns tur-al
forces in a free economyllo These were the 11 welfare state"
policies which resulted into an environment that provided much
opportunity for disputes between administration and indjvi-
dual citizenso The courts of law were already crowded with
criminal and civil litigation mainly, and at any rate courts
~ere not considered good grounds for dete~m~njng policy dis-
putes 0 So the tribunal idea was conc oLv ed and t.h.. first
st at.ut.e s laying down pro'...ri.si.ons that set up tribunals were uo.

o1908 and 19110.1

4.lso in Britain there never was a +ime when reme"-
dies for all possible wrongs eas provided for by the common
law, and even where it provided remedy very many technical
defences existed which may be misinterpretated to do Ln.j us t Lc e 0

This partly accounts for the provision of remedies through
letters to the papers and parliament (by viaY of complaints to
MoP's and Parliamentary questions etc), private arbitration
and other non-judicial remedies 0 The tribunal was an inevi-"
table development given such a background especially since it
encompassed both law and politics 0 Many however did not thin1r.
well of the development especially conservatives like Mai tla.~l
saw them as legal cloaks for the use of arbitrary powerso
--------------------------
90 The Old Age Pensions Act 1908 and the 1911 National

Insurance Acto Back in 1897 the 'vlorkmen's Compensation
Act was passed to mitigate the worst effects of

application of the common Law 0 Of particular concern WES
the test of 11 arising out of and in course of emp Loymerrt"
which tended to be given very narrow interpretationo In fno-':::
dissatisfaction existed ~ntil acts providing for admino
tribunals came into the arenae
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He went eo far as to say:
" a court of politicians enforcing a policy
and not a court of judges administering the law"o
The quotation is taken from Kathleen Bells' booko
Such men believed the chancery was adequate

reform, true , this court had started well but over time
it developed the "maxims of equity" which complicated its
procedures just as that of the ordinary cou.rtso Napoleon,
a military and legal genius was meanwhile developing the
" droit administratif", a law that would protect his
officials vis-a-vis the administrative machineo The Englisb
courts meanwhile were not recognising the importance of
public law so that a consistent body of administrative law
never developed on the continental model lineso

During the early 1900's the British Parliament
was raided by liberals, men like Churchill who were
attracted by the German system and much 'was copiedo The
Act that carried provisions for a tribunal similar to
those of today appeared in 1911, the National Insurance
Acto The trend continued to cover, by 1929, fields like
Public Health, Education, Welfare, slum clearance and othersD
No doubt then, that in 1929, "The New Despotism" wirtten

by one Lord Hewart, the Chief Justice appeared with a scathing
attack on the proliferation of the independent tribunals,
as he saw then exercising arbitrary power in the hands of the
bureaucracy 0 He wrote :

" It is they (Civil Servants) who seek it
It is they who ask for it,
and it is they who contrive it "010

100 Tbe New Despotism pages 157-1580
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Such and other attacks led to the appointment of
the "Donoughmore Committee " which reported in 19320
It reported that in fact there was no cause for alarm
except for the inadequate provisions made for the pub-
lication and control of subordinate legislation. Other-
wise it pointed out the inability of a subject to SUE:
the crown in tort and expressed concern over the extent
to which the courts were being replaced by special
tribunals were control of administrative action was coneor-
ned - nothing was done about this until 19550

Meanwhile the war (2nd World War) took its toll
as tribUL~alsbecame even firmly rooted. The compulsory
enlistment policies generated many appeals for exempt i.on ,
many claims also arose out of war damage and agriculture
being very important to the war economy was subjected to
rigorous control. Only tribu..nalscould manage to deal with
these in vew of their nut bers and need for quick act i.ou ,

Then followed the Franks Committee Report of
1957 which can be described as a 'peble which started
a landslide'. The Committee was meant to consider
and make recommendations on the constitution and working
of tribunals other than the ordinary courts of law and
the workings of such administrative procedures as includes
the holding of an enquiry or hearing by or on behalf
of a'Ulinister on an appeal or as the result of objectioY's
or representations from individual citizens. The
Committee reported in 1957 and first and foremost
recommended that three procedural principles ought to
characterise tribunal hec::.rings,to \.vi t , openness, fair-
ness and impartiality. Secondly, that the cord between
tribunals and the ministries ought to be severed saying
that, tribunals ought properly to be regarded
as machinery provided by parliament for adjudication rathe~
than as part of the machinery of administration, submitting
that Parliament's intention to provide for their independe:n.~c
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is clear and unmistakableo Thirdly it recommended the
establish.nent of a superviso:y body, II The Council on
Tribunals", which would make provisions as to the appointment
qualifications and removal of tribunal members, the pro- ",.
cedure of certain tribunals ,provide for appeals to the
courts from decisions of, or on appeal from certain tribu-
nals, to require the giving of reasons for certain decisions
of tribunals and ministers and other related matterso All
this was implemented by " The Tribunals and Inquiries Act "
of 19581~ It can therefore be argued that tho Franks
Committee Report marked the high water mark concerning the
development of English Administrative lawo Why however
is Administrative law such a late-comer in the legal world
as known to the common law?

Traditionally, all justiciable issues were referred
to the courts of all for determination in Britaino During
the laisser faire days however the common law was showing
more and more weaknesses in handling individual grievancieso
Monopolistic powers were used to curb greater returns to
the detriment of the masses, the workers, needed legal
protection and tort especially the tort of negligence was
more and more eroded by doctrines such as contributory
negligence, assumption of risk, common employment and otherso
As a first step most of the said defences were abolished;
but the expenses and delay of court actions still remainedo
Next was inttDduced the principle of limited liability on
the part of employers and specialised agencies (tribunals)
which would dispose of citizens complaints quickly and
without undue regard to technicalities of procedureo It
was at this time, the hey-day of laissez faire that Dicey
wrote his famous "LavJ of the Constitution" defending
self-governed commerce, industry, etc and denying the existence
of administrative law in Englando Administrative law , it
is said has never recovered from his attackso

11 Came to effect on 1st August 19580
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Dicey , writing in 1885, proved very influential
when he formulated theories as to what rule of law means:-

II In the first place, the absolute supremacy
or predominance of regular law as opposed
to the influence of arbitrary power coo
the existence of arbitrariness 0 0 0 or even
of wide discretionary authority on the part
of the government 0 0 0 It means again,
equality before the law or the equal subjection
of all classes to the ordinary law of the l~~
administered by the ordinary courts of Law" 0 -

Pursuing this sort of argument Dicey condemned the deve
ment of the Administrative Tribunals especially those of
1908, the Old Age Pensions and 1911 National Insurance Actso
He submitted that in these two, both the legislative and
judicial aut.hoa-ut y had been conferred on the executive
and declared in 191-!-that a system" bearing a marked
resemblance to the administrative law of Francell was
emerging- Dicey was however making a misteke; France's
droit adnu.n'istrati.f related solely to the problems con-
cerning judicial remedies so that it would appear the
Administration was beginning to usurp this power tra-
ditionally assigned to the courtso The English conception
was not limited in that respect and no wonder Justice Frank-
furter has declared Dicey AoVo 's theories as " misconceptions
of myopiallc This may have been true but other influential
figures took up Dicey's cause tooo Lord Hewart as already
seen wrote "The New Despotism " published in 1929 in
which he claimed that much of the power the ministries
exercised was in reality arbitrary; neither subject to
parliamentary control nor that of the courtso It is for

A. VoDicey, 9th Edition (1939) po 202 I
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such reason, then that administrative law in Britain was
ignored for long so that it either haphazardly found a
place in other branches of the law (eogo tort) or adminis-
trative decisions were simply ignored 13

Administrative law was nevertheless destined to
develop particularly because the laissez faire age disclosed
that the government needed to play a more important role in
governing the stateo The Franks Committee Report 1957
paragraph 6 noted that:

" In recent years most other Western Governments
have been called upon to govern more extensively
and more intensively, and finding a right relation-
ship between authority and the individual has con-
sequently become t4matter of concern on both sides
of the Atlantic".

And a leading American Judge in 1954 said that the
Administrative law was the outstanding legal development
of the 20th century reflecting in the law the hegemony
of the executive arm of the government.

This is very trueo Dicey at the end of the 19th
Century had said that in England Administrative law did not
exist in just so many wordso But by 1964 a prominent English
Judge Lord Reid in Ridge v Baldwin 15 could say that

130 This "ioint is made in Principles of Australian
Administrative Law: Benjafield, OoGo 4th ~do 19710

140 Franks Report, 1957 para.6.
15 ll.2.?4) AoC 0 40 at page 0 76 0
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" ->Ie do not have a de' eloped system.
of administrative law because until
fairly recently we did not need it".

This was an acknowledgement of the existence of such
law as Dicey had in the 1880I S denied its very essence " unknown
to English judges and counsel 0 00 hardly intelligible without
further explanation".

Moreover in 1971 Lord Denning lVLR. speaking in
Breen v 0 A Eng~n~!lfLtI_nJ.91L.(:t.92~)16 said 0 • 0

" There have been important develop-::,oentsin the
last 22 years which have tran8fo:":1Ile~_-l;:t8sitl~ationo
It may truly now be said that we ha\'"8a developed
system of admlni sc.cat i.velaw 00.".

For now I will stop there not making any conclusions
as to whether both Administrative tri.buna''.sand Administrativ8
law have developed to the highest degree of perfection
possible. Once things are however clear as relates to the
Kenyan si .uat Lon , There is i irstly no SU:;I:eJ visory body
of all tribunals as in.3ritain, "his means that there is no
standardization of pr-oc e/.ure and nor is there a coherent
system of Administrative law that is being developedo
Admittedly the various Acts of Parliament provide for the pro ..
cedure and system of appeals to be adopted by the relevant
tribunals, but this_tends to make the tribunals a law unto
itself. This more so when the aggrieved party has no
finance or courge to appeal to the courts or appellate
tribunals. Secondly, an institution equivalent to the
Ombudsman which would provide truly impartial adjudicating
organ between the individual and administration in all its
shapes and colours is conspicuously lacking. Nevertheless
since most of our legal and cultural guidance comes from
Britain, I suppose their level of Administrative Law develop-
ment can rightly be assumed also to be ours and that their

160 (!97fJ 1 All EoRo 1148 at page 11530
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judicial decisions are of the highest possible persuasive
qualitYo In all that follows in this paper I will adopt
this view in totoo So much for the historical background,
we will next examine the nature of tribunals, their various
types and a quick comparison with the courts of lawo
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C HAP T E R 2

THE NATURE AND STRUCTURE OF TRIBUNALS

Much has been written regarding the difficulties
encountered when one attempts to classify tribunals 0 One
author writesl:

" To the general observer tribunals thus
open a \tITindowon a fascinating panaroma of
human activitYo To the student of institutions
they are pragmatic, illogical and exasperating
for they challenge his instinct to classify
them" 0

The name 'administrative tribunal ' has also been
criticised as vague and at times misleading in fa~our
of such terms as 'special' 'domestic' or other more
descriptive termso Special tribunals are public institu-
tions that are set up by th~ government through an Act
of Parliament to serve a particular purpose, invariably
the implementation of some legislationo There has been
no consistent attempt on the part of Parliament to make
such a development coherent so that not many tribunals
can be said to have clear similaritieso This partly
accounts for the difficulties of classificationo2

, Administrative Tribunals I page 14-0

20 Another explanation is the fact that each tribunal
performs a function peculiar to itselfo The manpower
have peculiar qualifications etco
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It is howev er possible to attempt a classification
based on the type of function the tribunal performs 0 One
type of tribunal settles disputes between individuals or
groups of individuals 0 These include the Rent Restriction
tribunals and the professional displinary tribunalso3 A
second type settles disputes between individuals and the
administration~ the valuation courts, the land control boards
and the Agriculture Appeals tribunal 0 The third and most
important classificiation consists of the regulatory tribu-
nalso Liquor licensing courts~ Transport Lincensing Authority~
the Hotels and Restaurants Authority and many others
belong to this categoryo

Alternatively, tribunals can be classified. on a
National, Provincial and District basiso Unlike the ordinary
courts tribunals have jurisdictions which not many people
are aware ofo Their secretariats are equally mysteriouso
Certain tribunals are mainly 'national' in operationso
Good examples are provided by the Professional Displinary
Committees~ the Industrial C(urt, transport licensing and
all the appeal tribunals 0 The only Provincial tribunals are
those concerned with Agriculture and land control matterso
The Provinci.al Commissioners sit at the head of such tribunals
which hear appeals from district tribunals 0 Among the District
based tribunals are the traditional liquor licensing boards~
the District Agricultural Committees~ "the Land Control
Boards and Land Adjudication Committeeso The District
Commissioners are either the Chairmen of such tribunals
or play major roles in the appointment of the memberso
Invariably among the members should be two district council
officialso This ensures the implementation of Government
policy and some degree of consistencyo

30 Including such bodies as the Medical and Dentists
Board and the Advocates Displinary Committee and
several otherso
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To make a valid decision a tribunal ought
to be duly constituted with a quorum and allo The

4majority of tribunals require a three member quorum,
the chairman and any two otherso Others require four
members to sit 5 or fiveo6 Five is the maximum for
all the tribunals that do not require a mere simple
majority 7 as some doo An application is normally made
to a tribunal to determine some questiono ]'or example,
to the licensing tribunals an applicant applies for a
grant~ variation or renewal of a licenceo The tribunal
will then either vary, suspend, cancel, grant or even
revoke the licenceo The liquor licensing courts require
an applicant to prove why he needs a licenseo If the
applicant is not satisfied with the result he may lodge
an appeal to the relevant appellate body according to
the statute setting up the tribunal that made the decisiono

Tribunals may also investigate and determine
complaints made to themo An example of these are the
professional bodies which may investigate, hear, consider
and determine complaints of professional misconducto
Thus an opportunity to be heard is offered before any
decision is made by any tribunalo It may also be noted
that some tribunals sit with qualified advocates who act as
assessors 8 and advise the tribunals on questions of law
or on special matters that may arise in the cause of
determining some questions 0

Under Liquor Licensing, Transport Licensing and
Rent Restrictiono

5

6

\

Medical and Dentists Practitioners Boardo

7

Pharmacy and Dangerous Poisons Acto
For example under Land Adjudication ACt.:.:

8 Such as the Agricultural Appeals Tribunal,
the Transport Appeal Tribunal, the Tsco Appso Tribo
et c , r
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Certain tribunals are not simply set up to settle
disputes 0 'l'he Central Agricultural Board which is also
a tribunal advises the Minister on national Agricultural
Policy and lends a hand in the co-ordination of provincial
agricultural policieso The Teachers' Service Commission is
responsible for the employment~ posting, registration~
payment and even dismissal of teacherso It is for such
reasons that most tribunals take national policies
into account in their operations as a matter of courseo
The ordinary courts of law do not and undoubtedly this is
one of the major reasons why the two institutions exist
side by side as none is quite well suited to replace the
othero

A discussion of the nature of tribunals cannot
be complete without a comparison between them and the courts
of lawo Most scholars of administrative law hold the view
that tribunals have several salient advantages over the
ordinary courts of lawo The courts are also tribunals

but with very general jurisdictionso Administrative
tribunals can be regarded 8.S ' specialist courts' which
are not necessarily complementary to the ordinary courts
of law but their substitutes for specific reasonso The
tribunals are cheaper~ informal~ speedy and under normal
circumstances easily accessible and expediento9

Take first cheapnesso
to disputes are poor~ not to say
persons like paying the enormous

Obviously not all parties
that even the few wealthy
litigation expenseso

Doubts have been expressed lately regarding
these advantages over the courts of lawo It is
argued that over time the tribunals have lost most
of these attributeso Those are the views of certain
English Administrative lawyers wher-e the law has
been on the move constantlyo As in Kenya there have
been no developments~ at least none of them notable
the position remains as it always waso
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In civil watters~ the issue cf legal aid does not even
arise~ it is not available 0 'What this means is that the
citizen who cannot afford the financial burden to petition
a court of law to declare or ' grant' a right will have
to do without redresso Thorefore a tribunal institution
being cheaper has a real advantage over the expensive
courts and is thus IDore accessibleo

Secondly, the tribunals are informal, and speedy
in operationso One thing~ the procedures under a tribunal
institution are flexibleo The proceeding may even aSSUIDe
a conversational or inquisitorial natureo This will ensure
that the parties are less baffled and daunted as sometimes
happens in an ordinary court of lawo The rules for the
admissibility of evidence are relaxed and the solemn and
the technical characteristics of a court of law altogether
disappearo The informal nature of proceedings ought however
to be kept within reasonnble limits so that justice is not
threatened by excess of informality 0

By being informal the tribunals are likely
to operate faster than the courts of Law whi ch are at
any rate overcrowded since they hear cases of all typeso
Clearly the courts cannot resolve the many disputes arising
out of the various aspects of conflict during implementation
of social and economic legislation fast enough to allow
the efficient realization of the peoples and governments'
many social and economic goalso The judges are bound
by the doctrine of precedent and cannot dispose of cases
as fast as a tribunal can , 'I'h i.s doctrine encourages conser-
vatism which is a danger to the implementation of progressive
1 ° 1 to 10 D h °egls a lono ue to t e trlbunals' informal proceedings

10 A country whose foremost goal is economic and
social development cannot afford to be obstructed
by a reactionary jUdiuiaryo
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and specialist manpower ~ their determinations are fasto
Taken all around the tribunals are more accessible as
compared to the crowded courts of law since they are
cheaper, more informal? and operate with remarkable
spe ed ,

Thirdly, expedience and expertise 0 There are
many tribunals which operate within a context in which
the use of ordinary courts would not be appropriate 0 Sucll
tribunals as have as a matter of policy to take into
consideration matters of policy in decision making" This
is why some statutes lay down factors which should be
considered before a decision is madeo For example, the
Hotels and Resturants Authority has to consider the
interests of the members of the industry and the develop-
ment of the industry itself before making decisionso The
courts more often than not shun questions of policy and in
any case most judges are merely competent generalists and,
not unnaturally in certain areas they have to be excluded
from decision makingo In th~ Agriculture and Hotel
and Resturant industries for instance the relevant
tribunals are constituted, .irrtar~, of persons with
special knowiedge or expertise or experience in the
particular industryo Thus tribunals have the advantage
of having manpower that understands and appreciates the
problems involved and either out of their training or
experience having repeatedly handled the same problem
for long are better suited to determine the peculiar
questions that come before the various tribunals 0

In Tanzania ,the courts have been barred from
meddling with administrative decisions mince their deter-
minations amount to no less than II judi"ci..alsabotage
of administrative actionlloll This was the danger realised
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in 1965 when the inclusion of a Bill of Rights in the
Constitution was rejected on the reasoning that there would
be conflicts between the executive and the courts on the one
hand and between the courts and the legislature on the
othero It was argued that Tanzania:

!l Has dynamic plans for development which cannot
be implemented without revoluntionary changes
in the social structure; the courts must be left
out of the sphere of determining the extent to which
individual rights must give way to the wider consi-
derations of social progresso These are not properly
jud~.ial decisionso They are political decisions
best taken by political leaders responsible to the
electorate!l012

This sums up the position so well as to why tribunals are
preferred to the courts where policy consideration is a major
factoro Such an inspired view should be contrasted with
reactionary views as the following ras expressed by Lord
Sankey speaking to the Franks Committee in 1957 sounding
grand and noble but saying very little of interest :

!l amid the cross-currents and shifting sands
of public life the law is a great rock upon
which a man may set his feet and he safe while
the inevitable inequalities of private life
are not so dangerous in a country where every
citizen knows that in the law courts, at any rate,
he can get justicell,

The only question is) how is it possible to have justice when
unequal parties bargain and when the court is biased in
favour of the more economically powerful party (indeed. s~cial
class)?

12 Tanzania: The Presidential Commission on the
Establishment of a Democratic One-Party State, Report
(1965) page 310
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Tribunals therefore are key instruments in
modern economic development and there is a real need
to polish the institution as a whole, revise the
statutory provisions and provide a more tenable
climate for their operationso / The reaons for these
will emerge in the next chapters 0
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C HAP T E R 3

THE ADMINISTRATIVE - JUDICIAL SPECTRUM : THE
PLACE OF THE ADMINISTRATIVE TRIBUNAL, THEIR
CONSTITUTION AND OTHER RELATED PROBLEMS

Whether a body is a tribunal or a court is
primarily a matter of qtatute lawo This is well settled

) nowo What is not so well settled is whether tribunals are
genuinely' administrative' or 'judicial' or both in their
functions 0 All the three classifications have found support

in English jurists at some time or othero The third cate-
gorization has lately come to be accepted as 'special'
tribunals by which is meant tribunals that are wholly
statutoryo Fcrtunately no one has alleged that they are
also legislative 1 bodieso

When one talks of judicial and administrative
generally there are two different concepts that are likely
to be thought of : One, the place of the tribunals in the
Governmental arrangements ; the Executive and Judiciary
particularly by which is meant the administration and the
courtsiao Two, their functions in real practice: Whether
their operations are wholly judicial just like the courts
of law or wholly administrative the same way as any
responsible civil servant would act in exercise of his

la

This should not appear frivolous for Ministers (MoPos)
also sit on appellate tribunals 0

By this is meant The Ministry or Ministries
on the one hand and judicial services on the other
Pursuing the argument further the question is
really one of 'separation of powers' so that the
Government is seen to comprise 3 separate arms:
The Legislature, the Executive and the JUdiciary 0



official discretiono B~th concepts are discussed in the
following paragraphs 0

My view is that whereas I agree with the scholars
who fuold that tribunals are part ~Dd parcel of the admin-
istrative machineryo I would not go so far as to say
that they do not exercise judicial functions 0 Indeed? the cru::
of my arguments is that most of what th~ tribunals do is in
fact judicial; the determination of~individuals rights
impartially by way of a predetermined procedure mostly and the
givLDg of reasoned decisionso But then most tribunals are
constituted of administrators appointed by the head of the
Ministry or department-2 ffi1d their decisions are supposed
to take into account fully the national policy (or that of
the Ministry) prejudicing individual interests in favour
of those of the public at largeo Thus on policy statutory
tribunals can ~ properly be regarded as 'special' incorpor-
ating both the administrative judicial ( and other arms
of Government?) Legally thpy are clearly both administrative
and judicial.bodi-es:

ar

The wish of the courts to control both 'judicial'
acts and 'administrative' acts of tribunals has led
to a " strained and still imprecise interpretation of "judicial!
In the olden days in Britain the courts were called upon
to supervise the new administrative jurisdictions just as
they had done with the inferior courtso This they did by
making both prohibition and certiorari orders available
for excesses of administrative jurisdictiono The classic defi·-
nition of the scope of these orders is that of Atkin, LoJo in

20 This v-!illbe cLear-Ly towards the end of this Chapter ,
Membership 0

3 See Principles of Administrative Law
Street (Pitman, 1967) page 2370

Griffith &
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R v Electricity Commis~~9P§E~, when he said that they
lie "

II wherever a.nybody of persons having legal
authority to determine q~estions affecting
the rights of subjects and having the duty
to act judicially act in excess of their
legal authority" 4

R v Electricity Co~mi~~£p~rs was au~horitatively inter-
preted and applied by the House of Lords in the leading case
of Ridge v Baldwin 5 wh.i.ch cover ruling earlier decisions6

which treated the duty to act jUdicially as a very strict
requirement more than merely the authority over citizens
to determine their disputes. Today the orders lie to
tribunals which have to exercise a discretion as well as to
decide matters of law and facto For instance bodies
exercising licensing functionso The orders will however
not lie if an administrative body exercises discretion and
throughout has to consider the question from the point of

'7policy and expediency {o Ot~er remedies eyist which all
taken together form the methods of review by which courts
control administrative powerso The problew with this
branch of the law is so muddled up .,'that it is virtually
impossible to draw the boundaries of each remedyo It is
probably in recognition of this more than anything else that
the courts have been knovID lately to talk about the duty
to act fairly whether a.n official or an administrative
body is acting judicially or quasi-judicially 0 See par-
ticularly the case of In v HoKo ( an Infant)o 8 Other

5
6

L~92Lf-'\1 ICB171.. at po 2050

U96:t) Ao C 0 Lj-O 0

Nakkuda Ali v
7 Rego Va Manchester

,Jarayatnea95i~ AGeG 66 ( and others)
Legal Aid Committee [195y

8

2 QoBG 4130

K.'~.2.£'71.L~.J3__ 617.;...631.£:+ See Lord Parker at Pages 630-



Other remedies are also available on judicial review09

The trend of development of the law relating
to judicial review would seem to be heading towards
simplicity and justiceo This is one of the many attributes
of administrative law and should be encouragedo

Tribunals themselves have come a long way from
those days in Britain when they were merely thought of
as " unwelcome intruders into the domain of the established
courts "010 To day Administrative Tribunals have come to
be regarded as a normal ~feature of the day to day life
of the state but it is not yet very clear or at least
scholars are not agreed as to what branch of the government
they belong too A starting point 0f the controversy may
be made of the often quoted paragraph Lj-O of the Franks
Committee 11 ~eporto Despite all that it said, in a case
where all members on the tribunal are members of the ministry
and other government officials, can the tribunal trully
be regarded as a body in its OVIn rignt apart from the
general administrationo It is true the position is
different in England especially relating to composition
of tribunals and this may account perhaps for the Committee's
views, nevertheless contrary views have been expressed
by other English scholarsn12 First the Committees Report
quoted in extenso follows:

" Tribunals are not ordinary courts,
but neither are they appendages of Government
Departments 0 Much of the official evidence 0
appeared to reflect the view that tribunals
should properly be regarded as part of the
machinery of administration, for whi ch the Govt 0

90 These will be 'discussed briefly later on in the papero
10 Wraith RoEo (Supra) page 3220
11 Report on Administrative Tribunals and Enquiries,1957
120 HaHn Wade feels they cannot fully be separated f'r-om the

Administration, K~~ll assets they are a compromiseo
Farmer sees no problem in asserting that tribunals
sre merely administrtive ! courts' .nd nothing more,
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..fiustretain a close and continuing responsibility
adjuncts to the administration " 0 0 We do not
accept this lriew. 1:1e consider that ..!ribunals
should .J2r2]2erl::LJ2eregarded a~:r.!§chiner:;Y_.l2l-:ovide_d
b~Parliam~nt f0L-ad~dication rathl3 as part
of the _machiner'y_of-2_dmini~tra!i~no .. 0

Parliament has deliberately provided for a decision
outside and independent of the Department concerned~
either at first instance (Rent TribunalS,
licensing Authorities) or on appeal from a decision
of a f'linister or of an official in a special
statutory position (eogo valuation officer) 0 •

statutes do not in all cases e~~ressly enact that
tribunals are to consist of entirely of persons
outside the Government services, the use of the
term " tribunal" in legislation undoubtedly
bears this connotation, and the intention of
~rliament to 12rov;i..clt2.for the iDd·ep"~~g.en.ce_of
tribunals is clear and unmistakable"o(m7T-0Wit-'emphasis)0 .---.-----. _.-

This is a paragraph in the Report much couched in
very sweet language. The thrust of the arguments posed
it is felt is that, this is how it ought to be like; but is
it? Griffith, reader in English Law has published a scathing
attacH on this paragraph particularly and the Report as a
whole 14 0 He says the paragraph is "rid6.1ed with
confusion" (page 128) • First the distinction between ~r,:L
view of the' Government e~d the intention of 'Parliament'
is not only false but also a mere' Constitutional fiction'.
Secondly, Tribunals are not 'machinery' provided by
Parliament and Parliament has not "deliberately provided
for a decision outside End independent of the Department
concerned ". Thirdly. term;; Tribunal" does not indicate
independece of decision. Thus, the correct view is that
of the" officials,,15, it is the Government, the departments
which make all the rules. The dichotomy drawn between"

~tribunals should properly be regarded as machinery provided

130 This is the passage to be found quoted on all
administrative law writings. This should be seen
as a recommendation not as a restatement of the truthc

14 J.A. Griffith: Tribunals & Enquiries 22 M.C.R.
125-1/+5.

15 See the quotation above: "Much of the official
evidence .•• reflect the view that tribunals are part
of the Administration!
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by Parlia~ent for adjudicaticn rather than &s part of the
machinery of administration" 16 advances the issue no further
and is in fact false tooo

Is it then true that tribunals are created
primarily to ensure decisions are made independently of the
Departments (Ministries)? As has so far been seen the real
advantages of tribunals and the common reasons for their
establishment are known to be their cheapness, their
informality, their expertness and the speed with which
decisions can be obtained. Surely to argue that industrial
injury disputes, rent disputes, liquor licensing disputes
and others were taken out of the courts jurisdiction and
given to administrative tribunals in order to keep them
away from the Ministries seems not only odd and absurd but
utterly contradictory. Are the courts not likely to be
least prone to ministerial influence?17 The policy argument
of course weighs heavily against the courts' favour but it
should be noticed that not all tribunals decide on policy
matters. Whether Mro Kamau pays £100 or £1000 for his ten
rooms in JVluthaiga;whether Mrs Kamau is entitled to a widow's
pension etc may not matter at all to the Ministryo Clearly
the policy considerations are paramount in keeping decisions
in the ministry and for this reason alone the assertation
that Parliament in \I clear and unmistakable " terms
provided for tribunals inorder to ensure decisions independent
of the ministries, can be condemned as frivolous and invalid 0

It cannot fully be argued that Ministries or the
Government does not have its good reasons for establishing

I.tribunals 0 11inistries are not as avid for power as some
circles tend to think even today; that they want to keep

16 See the quotation above again.
17 At least in theory considering the constitutional

theories of separation of powerso Indeed this is
one of the main reaons why the Government takes
away from the courts administrative jurisdiction:
the courts would nost likely frustratet the intended
policieso
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everything in their hands, principle and detail, policy
and administration alike 0 CLiheyerr 0 Thcugh ministries
may want to,:,;substance of powe r ; the making of vital decisions?
they are not so eager to hav e to face the " responsibility
for the application of principle and policy and happily
use local authorities for this purpose - or administrative
tribunals" 018 This is why the ministers will eagerly reply to
complaints from citizens that this is something for which
they are not responsible as "Par-Li.amerrt' - that so convenient
abstraction has vested the power and responsibility elsewhere" Xs.i'"-,.
It may appear from this that after all the Committee was right:
in regarding t.r i.buna.Lsas not !1 part of the machinery of
administration" 19 and that they are truly set up by Parliament
to adjudicate 0 R.yere lies the crux of the matter, the 'ad--
judication' process - on behalf of the various ministries and
not on their own account 0 l.tJhatthe Committee should have said
expressly ( and what it in fact impliedly said) is that "We
think tribunals should be more independent ,,20 and not to
argue some fictional and. theor~tical notion 0';'" Parliamentary
intention. Its more important recommendations of the estab-
lishment of a standing Ccunc i L to review the constitution and
working of tri.bunals; the appointment of chairmen and members
by independent bodies, appeals not to lie as a general principle
from tribunal to minister bear testimony to this021 Unhappilly
in Kenya not much he adway has been made to these ends 0

The problem as to whether tribunals form a part of
the administration or not still lingers on even after the
Committee report. Several thesis have been advanced for and
against, all after the Committee Report. Those that agree
with Franks that tribunals should properly be regarded as part

18 See Griffith's article (supra) page 130.
18b See footn&t.c 18;:

..J..9 Er anks para. ~O (above)

20 Griffith's page 129.

21 Franks (supra) para. 48,49 and 105.
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of the judicial not the administrative system are scholars
like Allen in 1959 who referred to them as II adjuncts, or
poor relations, of our courtsll 22, Jackson in 196423 and
\-Jadein 1967 who considered them as courts II enmeshed in the
administrative machinery of the state"o24 JoA. Farmer agrees
with administrators who gave their evidence to Franks. He
writes

II 0 , ~ tribunals properly form a part of the
administration • • • It is the very failure to
recognize this fact which has se~ved to inhabit
the effectiveness and growth of tribunals in
many areas of governmental regulation where their
use would otherwise provide a major contributionll.25

This is true but like Franks the approach tends to ignore
certain salient factors. Tribunals must sometimes act
judiciallyo At times their decisions are frequently as important
in determining individual rights as those of the ordinary

courts of law, they observe a code of procedure, apply rules
impartially to ascertained facts~ exercise discretion in cases
in which they apply standards and above all are subject to
judicial review just as the inferior courts areo On the other
hand, and particularly in the implementation of social

policy much of the constitution and operations of tribunals
is the responsibility and concern of the Minister. The appeal
machinery is condensed \'lithin the ministry and ['s such
tribunal can surely be said to perform administrative functions 0

Wade, H.W.R,26 seems to agree with this dichotomous approach
but not as clearly as Kathleen Bell commenting on the Franks
Report (paragraph 40)

I.

22 AI' ".,....GoK;;lfOourts & .:Jud~emen~s
uill ver-si"ty Y:
Jackson R.I'I.(1964) II The Machinery of Justice in Eng.l and"
London: CoV.P. ) Pages 376-8.

II page 19 (Birmingham

23

24 \1adeH.W. R. , in Administrative Law, Oxford, pages 23L~o
25 Farmer, J .«. Tribunals and The Government • Page 4.
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22 Aller"\.C, K;; JlDourts & lude;emen~s
Un:.." 8r-sltyy:
Jackson R.I'l. (1964) If The Machinery of Justice in England'l
London: C.V.P. ) Pages 376-8.

If page 19 (Birmingham

23

24 \vade H.W. R. , in Administrative Law, Oxford, pages 23L~o

25
26

Farmer, J.A. Tribunals and The Government • Page 40

Administrative Law, Oxford (1967) p.234.
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II The either lor approach adopted by
Franks is not E~tisfactoryo The truth is that
tribunals are part both of the machinery
for adjudication and for administration ,
the effectiveness of this constitutional
device depends on finding a delicate balance
between the two II o26a - 1'(:"" special tribunals'
~ r.: :~."b...~\~·~!~· .:~.~~~10

I agree with the reasoning and conclusion laid out above a-
ccording to Bell K. Let it also be added that this
categorization is not very important and what is needed is
whereas tribunals should not revert to the ordinary courts'
practices yet they should be more independent of departmental.influence and yet not so independent as to frustrate GOvtn
policieso

26a Kathleen Bell; 'I'r Lbuna.Ls in the Social
Services (po3l)o
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CONSTITUTION OF TRIBUNALS..:._SOI1E PRO;BLEI1S

Logically a discussion as to the place of tribunals
in the administration of a state leads to qce.st i.ons as to
who constitutes the so-called tribunals anyway, who appoints
them, for how long and for what reasons. I intend to
discuss under this heading not only the membership of
tribunals but also the strengths and weaknesses of the methods
employed. References will be made to the English Franks
Committee because to date it is still the major authoritative
work un this particular aspect of our law.

1. The Appointment of Chairmen and Members

The Franks Committee found that most Chairmen and
members of tribunals in Britain in 1957 were being
appointed by the Minister whose minis~~~A1~alt with their
subject matter. They expressed the ~e that this
was wrong in principle but said that thel'" had received
no significant evidence that any influence was being
exerted by the departments on the tribunals but recommended
that in future all chairmen sh0uld be appointed by the
Lor-d Chancellor27

o The Lor-d Chancellor has a constitutional
position that enables him to pe r-fo.rtn the equitable civil
jurisdiction functions of the King as delegated to himo
He can appoint and dismiss magistrates 0 He therefore
is in a position free from the direct influence of government-
le~s still that of the departments. I suppose the Kenyan
offices of the Attorney-General and the Chief Justice fused
together would be the closest , not equivalent to the Lord
Chancellor's. Regarding the appointment of tribunal

27 The Tribunals and Enquiries Act of 1958 implemented
this reoommendation tu a great extent.
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chairmen in Kenya 28 the position is still as it was
in Britain prior to the Franks era and as they pointed out~
it was wrong in principle 0

As for the appointment of other members of tribunals
while discouraging the formality of putting it under the Lcrd
Chancellor also, they were also satisfied that appointments
l! should not rest with the Minister concerned with the subject
matter of the adjudication" 28ao Franks felt that to enhance
i.ndependence of tribunals, both in appearance and in fact,

()
m~mbers ought in their view to be appointed by the council
on Tribunals whi.chthey recommended that it be estabIi.ahed,
It is reported that fifteen years after Franks the r-e comm/".

endation as to the chairman had been implement8d but not
regarding the memberso This is mainly accounted on grounds
of members' qualifications 0 It is felt that neither the Lord
:':;hancellornor the r,;oUIlcilwould be well informed as to the
candidates' suitable qualifications. Thus in Britain just
like in Kenya as we shall see later the Ministers' powers to
appoint stiil:.halds..way as to appoi.ntmerrt ofuiemoers other
than chai r-men ,

The established practice is therefore that members
of each tribunal are appointed by the responsible ministero
Hembe r-s are taken to include chairmen here 0 There are how-
ever exceptiQUSo In certain cases the President may appoillt
the Chairman himself or in others, the members themselves elect
one of them to act as chairman. In certain other cases the
Chief Justice has the power to appoint the chairmen and for
example in land cases (Land Control Boards) senior government
officers by virtue of their offices are automatic chairmen:
the District Commissioners and the Provincial Commissioners
28 The Chairmen of the Transport Licensing Authority and

Hutels and Resturants, Tribunal are appointed by the
executive 0

28a See the Franks Report para. 45-580
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at both District and Provincial levels respectifullyo True
to the already noted tradition uf Administrative Tribunals,
this particular problem defies any practical classification
alsoo So much so that under the Land Control Act 29 the
Ministers of Economic Planning, Home Affairs, Agriculture and
the Attorney-General 8it as the Central Land Control Appeals

ITribunal with the Minister of Lands sitting as chairman·

To .r~Gc::-p~tualate:,.some statutes give the President the
power to appoint tribunal chairmen. The major consideration
seems to be the importance of the matter being regulated.
Examples include appointments under the Transport Licensing
Act and the Trade Disputes Acto3l

Next in importance appears to b~ appointments by the
Chief Justiceo Under the Agriculture Act (s.193) the

IAgricUltural Appeals Tribunal is established and it is
provided that the Chief Justice shall appoint the tribunal
chairman who ought to be a lawyer of seven years standing and
takes oath for the due execution of his new office. It
is not very clear why this power was given to the Chief Justice
except that the appeals are likely to involve many questions of
law and the ahief Justice is certainly the most appropriate
person to appoint a lawyer -Chairman for the tribunal.

Though the Minister has his hand in the Constitution
of nearly all tribunals except perhaps under the Advocates
Act 32 only, his powers to appoint the Tribunal chairmen

29 Cap. 302 (1968) s030 It almost appears as a small cabinet
or even parliamentary meeting. Such a body is hardly
a tribunal at all (but a version of the Legislature?)

30 Cap 404. s03 - President appoints the Chairman 0
31 Cap 234 , s09 - President has the power to appoint

the presiding judge of the ct. and all the others (2)
32 Gap 16 : None of the members is appointed by any Minister"

See Section 59(1) which establishes the Displinary
Committee made up of The Attorney General and D.PoP.
as ex-official and three advocates elected by societyo
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directly is not so widespread. They appoint chairmen
to tribunals whose functions are closely connected with
the Ministryo The ~eachers Service Commission and the
Hotels and Resturants Authority are good exampleso

The majority of Tribunal chairmen however are normally
"members of the Civil Service, "the D.C.'s , PaC'S and others.

The District Commissioners are the chairmen to the various
ULand Control Boards, the District Agricultural Committees,

the various Liquor Licensing Courts and others. The
Provincial Commissioners sit as chairmen on all provincial
tribunals e.g. the Provincial Land Control Appeals Boards,
the Provincial Agricultural Boards and for the Nairobi
Area Liquor Licensing Court.33 The Director of Medical
Ser~ices sits as the chairman to both the Medical Practitioners
and Dentists and the Pharmacy and Poisons Boardso34 The
Attorney-General or the DoP.Po Chair all Advocates Displinary
Committee meetings a In cert&in tribunals, the members present
may elect one of them to act as chairman if the real'one is not
present. An example is s04 (2) of the Pharmacy and Poisons,
Acta Otherwise normally chairmen preside over all meetings.

Members where they are not government ~ officers are
invariably appointed by the Minister. There are certain
exceptions to this general rule. The County Councils appoint

their own two representatives on the District Agricultural
Committees and on Land Control Boardso The Land Adjudication
Officers may with the approval of the DoCo's and P.Co's
appoint members to the sectional adjudication committees and
area arbitration boards respectfully. On the Advocates

33 See the Liquor Licensing Act capo121(s04)
34 See cap 253 so12El) (a) and cap 244 s03(1) (a)

rB6:p'8'cti v eLy ,
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Displinary Committee sits three advocates elected by the law
society and three elected practitioners also sit on the Medical
practitioners and Dentists Board. Government officers who may
sit as members of tribunals are normally permanent secretaries
and other senior officerso Take the example of the Central
Agricultural Board s035 of the Agriculture Act: The permanent.-secretary or his deputy, the Director of Agriculture, the
Directors of Veterinary Services and of Settlements ,
the Commissioner for Co-operative Development and others like
representatives of Marketing Organisations all sit as members
of the Central.Agricultural Boardo There are other examples
%0.

Qualification for Membership

It is perhaps surprising to note that the qualifications
the tribunal chairmen must have are not always stipulatedo It
is only in two of some of the most important tribunals that
the relevant statutes state that the Chairman shall be
a lawyer: the Agriculture Act and the Trade Disputes Act
(above) 0 A District Valuation Court 35 is chaired by a
Magistrate, otherwise there are no clear provisions concerning
the other tribunals except where the DoCo's , P.Co's , the
AoG., the DoPoP. or the Minister himself sit as chairmano36
These by virtue of their positions they are qualified to act
as chairmen 0

The case for other members is clearero Members may not have
interests in the matter being regulated or if they have especially
interest, they must so declareo Examples in the Transport
Licensing Act, Hotels & Resturants Act (tco Members must

35 See Valuation for Rating Act ca~o266o So12(1)

36 All this is discussed in the section on membership
and need not delay 1 us repeating hereo
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be qualif:"ed in nhe field bei .g regulated as in the Advocates'
Displinary Committees etc , But it must be noted that there
is no consistent pattern for laying down their qualifications 0

But again it is abundantly clear tnat where the functions
are of a technical nature or since tribunals are of a
technical nature or since tribunals are 'specialized courts' -
the general qualification is usually professional knowledge
or practical experience of the subject matter of the adjudication
or the situation of the aggrieved party. Examples, members of
the controlling bodies of the professional associations are

U also members of the profession'; ,the Advocates Committee,
displinary boards of the doctors, dentists, pharmacists,
architects, veterinary surgeons, surveyors etc 0 etc. All
this has been discussed in connection with general membership.

Expertise and practical experience are also important
considerations. The Maize and Produce Board 37 consists, among
others, three members appointed by the .Minister being peJ.Psons
who possess qualities likely to benefit the Boards work one
of whom shall represent consumer interestso Also under
the Agriculture Act 38 where members of District or Provincial
Agricultural tribunals must o~~ or occupy farm land in the
relevant areas and the Appeals 'I'r i.bunaL consists of two
persons who should have practical experience in the agriculmral
industry and the chairman is the third membe.r-, 38

The Land Adjudication Act, 1968 39 seems to take
into account certain special circumstances so that for the
determination of land rights amongst wananchi, local elders
constitute a Committee to determine who owns what land.
If the material Country Council requests the .Minister
to apply the Act, and minister agrees by appointing a Public
officer as the adjudication officer with power to divide

37 Maize Marketl"ng Act cap 338 s 4, . . .
38 Cap 318 (s.36)
39 Su:pra,cap 2840
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the area into adjudication secti0ns, then with cunsultations
with the DoCo the Adjudicatiun Officer so appointed to the
'adjud~'ation area' may appo i.n t ten persons resident within
the section to form the Gommitteeo The Committee applies
the relevant customar;y law and advises the public officers carrying
0ut the land adjudication. They will safeguard the interests
of those absent from horne or disabled persons and assist
generally in the adjudication prJcess like calling attention
to unclaimed interests in lando40 This is another form of
the expertise or practical or the requisite special knowledge
qualifications 0 But it is peculiar in that it centres on
what has been termed 'local democracy' that "gives confidence
to the affected parties that tribunal will operate fairly 0 0 o --;,., •••.1

consider their special circumstances"o41 This about sums
up what impressiun the tribunals should always evince as their
prime qualitieso In the situation of Africans, there is no
greater way of duing this uther than applying the Customary
Law they und erstand , 'I'he Land Adjudication Act"has gone
far to satisfy this as further illustrated by the appellate
'Provincial' Arbitration Bvard which again is constituted
of 'local' land owners 04.2

The qualificatiun of persons by virtue of their offices
has been discussed abuve in connection particularly with
the Agricultural Buar~where the DoG.'s, PoCo's and officers
responsible for veterinary services , furestry, co-operatives
etc~ are memberso This and other facts prejudice impartiality~

40 Cap 284,section ~so6 to 80

41 Administrative Tribunals
page 420

Kiapi ,Ao 1975, 11 E.Ao~.Jn

4·2 Cap 284 s070 (1)0



40

Normally tribunal secretaries are also public officerso
This may be unavoidable for ministry and other government
buildings are the secretariats of the tribunals 0 The secretary
may have no vote but he must be influential in one way or the
other especially in discussionso So much for thato

The duration of appcLn tmerrt and the size of membership
are also important" First~ duration of appointment 0 The
period depends mainly on whether the member is an appointed
elected or eX-Gfficio member u Ex-officio members will serve

Uas long as they remain in the appropriate officeo This has
disadvantages in that such permanent members (see the Veterinary
Burgeons 43 Act Cap 366:s02) may tend to know more than
incuming members and tend to dominate the proceedings and
decisionso Thus operations will tend towards non-impartiality"
The nominated or elected members hold office generally
for three years where the statute S0 provideso
In some statutes there is no provision, yet ~n others
members hold office at the ministers pleasure044 Where
the period is stipulated, eligibility for re-appointment
is also provided foro Members may resign by way of a
written document or Minister may remove them for misbehaviuur
or inability to perform their functions but not all statutes
provide for thisf The Adjudication Gommittees and Arbitraticm
Boards as established by the 1968 Kenya Land Adjudication
Act appear to be permanent for no time limit is stipulated
in the Act LtseLf , 71',',~~_ f:..)ie,;: I'·lr.li(.'i? (.::.p;-:t"":(,, r
'h tr,/:i(..f{lr.· :~r;l'i/,r;.:; ("'~_'h,Vf;' "',."',, r:'/", "",: i:: .r:':>

, '~'>' T /" ')(,1 ':j-:(,'{,'.--;.'! '-,T ," t, (""~"~r-' r , ," :/\./" I,'It"'ulv;. (( /'1/ ,-/',. l-"., » «: • . , J,. -. - ..
.~ .•.!~-- \.".

This is therefore another mixed up aspect ""f
administrative tribunals·l~ It is suggested that a
r-eaaonab Le period should be provided and a security !,d tenure
within that period provided foro The l"linisternor other

44

The Director of Veterinary Services and Dean in the
Faculty of Veterinary Medicine (NBI) are permanent
members in this bodyo
See generally the ~ranspurt Act Cap 404 s030

43
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political pressures should"be given effect as appears to
be the case now 0 'I'he size of membership .i.a not very Lmportanc
except that since normally the quorum is three the Chairman
should not be in a position ta overrule the other twoo45

It is also to be noted that it is felt since the Ministers'
nominees are the majority in most tribunals it is not likely
that their decisions will be surely impartial and independent
as they should beo It is ln fact the major consideration;
that tribunals are set up to provide control of the adminis-

() tration by an cutsi.d e impartial agency, strong and independent
enough to prevent injustice to the individual, while leaving
the administration adequate freedom to enable it to carry Gut
an efficient but just governmento Is this possible when a
tribunal is housed under .ame roof as one of the parties?
Does the party not judge its own cases then? One can sum
up by asking: is the administrative tribunal part of the
administrative process ur the judicial process or is it a
cross between the two in Kenya? We started by discussing
this controversy and agreed that the either or approach
is not sacisfactory; tribunals are part of both and that is
the proper view according t~ this papero

45 Most statutes pruvide that chairman has a deliberative
and casting voteo



42

G HAP T E R 4

PROCEDURAL RULES P~JDPROVISIONS FOR APPEAL

PRO,;EDURE

It has been seen S0 fat that most tribunal establishing
statutes provide that each tribunal can regulate its own
procedureo1 In many cases such a power is subject tc the
regulations published by the .Ministers to regulate the procedures
of variuus tribunals 0 Pr;Jcedural rules may relate merely to

()the conduct of proceedings or to the wider conceptions of
procedure as we shall seeo The former roughly comprises such
procedural requirements as rights and duties before the hearing)
at the hearing itself, regarding admission and taking of evidence
and making of decisions and provisions for appealo As for the
latter we discuss such principles as those relating to the
right of representation, burden of proof, public hearings
and dependence on precedento .Most of these latter principles can
be easily grasped if and when seen against the comparison of
tribunals and ordinary courts of lawo Such a discussion was
carried out in chapter two" Where it was said that tribunals
are cheaper, quicker and__informal 0

Talking about the informal atmosphere of tribunal pro-
ceeding this procedural dilemma may be noted now: a problem
confronting most tribunals is how to combine an orderly procedure
with an informal atmospherec A dilemma that has been expounded
on two fronts, one that procedure should not be so technical
and formal as to discourage legitimate applications and two that
even the most informal of tribunals will need some guidelines
if proceedings are to be fair to both parties- II a tight-
rope which not all tribunals have managed to walk auccessf'u Lly " 0 ~e

1 Such a provision appears in one form or the other in all
the statutory provisions that set up tribunals 0 In most
cases it states that the tribunal or its chairman
may prescribe rules of procedure with the approval of
the Ministero

la w'raith .E .R. (Supra) page 1310



It is submitted that it is essential that tribunal proceedings
should be kept as simple and as infurmal as possible within
the framework of the procedures laid down by law as per
the statutes and common law.

The Need for Procedural Requirements

Making recommendations on procedure, the Franks Commitl
made the following classification: pre-hearing procedure,
procedure at the hearing and procedure after the hearingo
The Committee in its effJrts to find a common denominator
of the various tribunal procedures which of course are
impossible to standardize, it came up with these three cha-
racteristics: Openness, fairness and impartialityo This
is how it formulated and explained them:

"that there are certain general and clsely
linked characteristics which should mark
their special procedureso We call these
characteristics openness, fairness and impartialityo
Take openness 0 If the procedures were wholly
secret, the basis of cunfidence and acceptability
would be lacking, Next take fairnesso If the
objector were not allowed to state his case,
there would be nothing to stop oppressiono
Thirdly, there is impartialityo H0W can the
citizen be satisfied unless he feels~ that those
who decide his case corneto their decision with
open mindsll?2

This passage was in fact meant to act as a subs-
titute for the complex analysis of such concepts as judicial,
quasi-judicial, administrative and so on as guides to
the control of, or the allocation of powers to, tribunals
and the courts of lawo Nevertheless they sum up very

2 Franks Report paraso 23-240 These principles are
in fact a restatement and expansion on the well
knGWll doctrines of " audi alteram partem" (the
right to be heard) and II Nemo iudex in re sua"
(the rule against bias that no man shall be judge
in his own cause, in other words the need for
impartiality) 0



well the need for procedures: Gonfidence and acceptability
of decisions by those a I f e c G'3d t.e i.ng factors indispensable
to curb maLadta i.ndst.r-a t i.on, The Franks Report set Ull.t

to ex-plain and .i.d.errt i f'y f ea+u.ces of tr i.buna'l procedure
wh i ch contribute to the three said characteristics.
In these bracd terms that:-

/

11 In the field of tribunals openness eppears
to us to require the publicity of proceedings
and kncw.l c .''Seof the assential reasoning
underlying the decisions; fairn8ss to require
the adoption of a clear procedure which
enables parties to know their rights ~ to prevent
their case fully and to know the case which
they have to meet; and impartiality to r-e qu.i re
the freedom of tribunals from the influence) real
or apparent, of Departments~ concerned wit~ the
subject matter of their decisonsll.3

It is hereby subsitted that these English principles
are of the international application and therefore good
guidelinos for Kenya.

AJ.so imjJortc-Jnt to note is proced.ural guidel ines
as at law 0 'I'h e common law provided such rules for the
good administration of justice as the rules of natural
justice. bese require that no man shall be a judge
in his own cause ij.. ~ and no judicial decision shall be mad e
without the parties being given an adequate apportunity

------,----~----

3 See Report page 10.

4 The Bias rule: Nemo iudex in re sua (see footnote 2)
several statutes expressly provide for this.
Examples are the Hotels and Resturants Authority
in which anyone to be appointed as member has to
declare ~ if any, his financial interest in the
businesses concernedo Also members of tribunals
of first instance must also not sit on Appeal
'I'rLbuna Ls , Bee the same Act: No.19 of 1971:
solO(3).
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to state their casesn~ All tribunals, like ~he courts,
must oberve these rules , it is now sufficiently estabLdshed.

in the administrative law 6 as understood by many , It/e will
now discuss the aspects of procedure under the following
headings 0

1 Procedure Before the Hearipg

If tribunals are to be easily accessible to the
U ordinary citizen a pre-hearing procedure should be provided

for and it is important that it be reduced to the simplest
possible formo The first essential in the cause of accessibility
is that the applicant or claimant ought to know of his/her
right to make an applicationo Again the method of lodging
an application or appeal ought to be as simple as possible and
with a resoanble time limito Nore important however is
notice of the case to be met and notice of the hearing itselfo

Co Knowledge of ~ase to be Meto

Pr-anks said
"The second most important requirement
before the hearing is that citizens
should know in good time the case they
will have to meet, whether the issue to be
heard by the tribunal is one between
citizen and administration or between
citizen and citizen"o7

5 'audi alteram partem'o
6 ~aith R.E. (supra) says at page 323 ,. Infact lawyers in

this country (England) when they speak of "administrative
law" very largely mean the nature and extent to which
the High Court may review the adjudicatory processes of
other bodiesllo Our wider understanding includes tribunal
law and practice~

7 Report para. 71 po 17 (1957).



45

In other words notice of the case itself and its natureo
All procedrres ought to fulfil this requiremE'"'lto

Most statutes provide that the tribunal give due
notice to those persons whose interests are affected or
might be by its decisionso It is unfortunate to note that
mainly what is requ~red is simply 'notice' to be giveno8
Notice ought to indicate clearly where. and when the tribunal
will sit, the case to he met and the objections or represent-
ations made against his application. In this respect the
licensing tribunals for liquor and transport are fairly good
examples 0 Other examp Les are provided by provisions to be found
in displinary bodies as under the statutes that cover the legal
medical, architectural and other professions. A notice also
ought to be very helpful in enabling the affected party to
prepare his defence or his argumentso9 Though notice may be
communicated by way of the Kenya Gazette or the daily news-
paper, it is recommended that personal service of such notice
is in fact most desirable 0 Another desirable method is trans-·
mitting information through the local functionaries; the chiefs
and their assistants, a method that has proved most efficient
in other areas in Kenya. The illOStimportant thing is however
to communicate the noticelO of the intended hearing. The hear-
ing proper then followso

8 This ought not be take as an all -around t r-ut.h , Hany
tribunals give adequate notice, especially 21 days; 7
days under Advo cat.erAct Capo16 , .,562(1) etc.

9 A good example is the Teachers Service Commission: A
notice of allegations offering an opportunity to be heard
and asking the teacher concerned to send a written
statement before investigations and subsequent determinati,'o.
in 21 days: Capo 212u Others clearly state when andwhero the tribunal will sit"

10 The problem of communication of notices in Kenya
is not an acute pr-ob lem , \\Therethe matters are confidential.
the notice is always sent by way of registered post.
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30 Procedure at the Hearing

Notice of hearing to be proper and just ought to
give a reasonable time to the applicant to prepare his
caseD This notice presumes a right to a hearing and indeed
must notices are also invitations to hearingso

11
The Right to a Hearing

This section is concerned with the rules dealing with
()

how a hearing is to be conducted 0- where a right to be heard
exists at allo The practice of statutes is to give the in-
terested parties an opportunity to be heard before a decision
is madeo Under the Liquor Licensing Act, not less than 21 days
before the meeting of a licensing court, the Chairman of the
Court must prepare a notice setting forth the names of all
applicants, the type of licences applied for, the premises in
respect of which the applications are made, time and place of
the meeting at which the applications will be consideredo12
Members of the public may lodge objections to any of the
applications and during hearing and consideration of
applications, applicants must appear in person or by way of an
advocate 0 The applicant must prove to the licensing court
the need for the grant of the licence applied for and in the .

,particular locality where application is madeo If applicant
enters an appearance by an advocate the court may require that-
he himself appear or the manager of the premises to which the
application relateso12a This illustration adequately shows
the extent and nature of the rights to hearings as granted by
the various statutes 0 Rights to a hearing are also provided fu~:'

under the displinary proceedings provisions and the Rating Acto

11 There seems to have been a debate as to whether such a
hearing ought to be an oral hearing - especially in England--
the position in Kenya is very clear that the Legislature
intended only oral hearings for there are provisions for
administration of oathsj production of documents etco

12 Cap 12~, Section 110
12a ':.Jap121: So8 0 Such notice to be published at D. Co' s

office etco
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Where a completed draft valuation roll is laid in the uffices
of the IOCR.I authority for public a.napec t.Lon , Il'hosepersons
adversely affected by the duty to pay rates have a right to
object to the valuations of the rateable propertyo The
valuation court must hear and consider all such objectionf~
against increases or additiuns to rates. East African courts
have also held in favour of a right to be heardol3

The tribunals have the power to require the attendance
of parties and witnesses 0 The party who enjoys the locus-
standi is normally the aggrieved oneo Where an individual
is claiming a right or benefit , the locus is restricted to the

U claimant for example, the lessee and lessor at a rent
tribunal 0 Otherwise in most tribunals the party who cares
to lodge an application or an objection has locus standio

Beofre leaving this discussion about the procedure
at the hearing note that most tribunals have power to regulate
their own proceedings 0 Such powers being either or not subj ect
to the ministers discretion to approve or not the regulations
so made ol4a

Procedure in Regard to Evidence.

The Rules of Evidence.

The concern here is not with 'rules of evidence' as
understood normally by lawyers (eog. in regard to hearsay,
leading questions, need for collaboration, etc.) because the
applicability of those rules will vary from tribunal to tribunpl
and even from hearing to hearing. In the same way the nature
of the evidence upon which the tribunal will rely to reahh its
decision, the form in which it is presented will vary according

Unre orted: Noo7 of I
of Tan a Town Council

13 In such cases as Plstwalla Vo Secretar
1 E.A.L.R. 8· Re Maina's a

14a The significance of this is that it is impossible
to give the last word concerning tribunal proceedural
rules.
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to the subj ect matter ~ the pe rsorme L, the type of the tribunal
and parties before it and above all the na cu.:e of the issues to
be determinedo

Indeed some tribunal rules go so far as to expressly
exclude the strict rules of evidence 0 Thus the Agricultural
Appeals Tribunal during " hearing or determination of any
appeal is not bound by any rule of law, other than those it makes
relating to the admissibility of evidence or relating to the form
in which such evidence should be adduced"o14 Such a provision
ws however not very commano Admittedly, though procedural
safeguards are of notable importance nevertheless it is conceded
that the niceties of evidential rules as developed and applied
by the common law courts15 have nt) place in the proceedings
of certain tribunals like the Land Adjudication Committee
wh i ch is constituted of not less than 10 persons resident
within the adjudication section and in which the executive
officer appointed to keep records by the Adjudication officer
may be the only one who can read and write and speak another
language other than the area's dialecto This is where such
powers as are given to the tribunal's or the ministers or
both to regulate procedures become important provisions since
they can be used to " ensure that too much technicality does not
intrude into proceedings"o16 There are however certain tribunals,
for instance those that carry out professional displinary

'proceedings, which should observe at least some of the strict
rules of evidenceo Franks felt that these" more formal
tribunals" should apply the " same rules of evidence as in courts
of law"o One Act'at least declares that proceedings before
the tribunal shall be judicial in accordance with the Evidence

l.';' .')
Act, though again it may regulate its rules of procedure: the

14 So197 (2) : Rules of Tribunal LeN. 635/1963: AgriculturE
Act , Cap0318 0 Also under the Hotels and Resturants
Act (19 of 1971) the Authority II shall not be lfonfined
to receiving and considering only evidence admissible
in a court of law" 0

15
I~

Our ,Courts follow most of these rules to the lettero
'I...., ~ elf rh i(,' r;.. (;'/.1 j~ ,. (I; (, /-..4-
Advocates Act Capo160so 60(6) and (7)016Ct
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Advocates' Disciplinary ~ommittee as under the Advocates
Act is the s-el.ova.rt 0ody.•_'

17 .In England -;''':'''the courts have held that tribunals
are nct norlIl;311ybound by the technical rules of evidence 0

Two cases in Britain illustrate this R v Deputy Industrial In-
d'uries Commissioner18 which was quoted with approval by Lo r-d

Denning M.R. in TnA. Miller Limited v. Minister of Housing
and Lucal Government 19 (1968) where the Minister acting
on his Inspector's recommendation made a notice of enforce-
ment of planning arrangementsu On appeal, Lord Denning said
at page 634 that:

¥ Tribunals are entitled to act on any material
which is logically probabive, even though it is
not evidence in a court of law 0 • • Hearsay~
is clearly admissible before a tribunal > 0

in admitting it, it must observe the rules of
natural justice, but this does not mean that it
must be tested by cross-examination . 0 •

(thcugh ) the other sid must have a fJ.ir
opportuni ty of ce mmerrt i.ngon it and oontradicting it"

This is accepted in this paper as a fair statement of the
Law. Incidentally it leads to the question of cruss-examination
atldas is apparent from the quotation this area of the law
is added with contradictiuns: commenting, contradicting •.
and cross-examination.

-~: J •.••.•.' :.... . . ".: .. ' ;. - ":-
'"

17 Reference is made to England so many tiIDP~hecause
most of uur tribunal rules and law have their
origins in that country. Infact most of the law and
practice is strikingly similar.

18 Li96jJ 1 All EnR. 81: Related to industrial injury.
19 jj96~) 2 All E.R. 633: A case considered leading

in this area. Wraith R.E. at page 145.
NOTE: that under the Agriculture Act so197(1) (a) (ii)
talks of "summoning and examination of witnesses"
as a rule that may be made by the Chairman and approved
by r'linister.
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Cross- Examinat:on

We have EO far seen that all tribunals proper grant
a right to a hear~go w~at is not so clear is whether the
right if any to cross-examine witnesses and others making
allegatiuns against a party is also similarly widely
granted 0 The common law position is that such a right
is indeed an integral part of the right to be heardo20
The statutes unfortunately are not so explicit though they
allp provide for a right tu be heardo We have already
seen that the East African courts have held in favour of
the right to be heard and so far so goodo The only disappoint-
ment is apparently in the only case apparently in East
Africa that discussed the right to cross-examine: In Patel
Vo Plateau Licensing Court 21 the court held that a party
to a dispute before a tribunal of the nature of a Liquor
Licensing Court is not entitled to an oral hearing and
therefore by implication not entitled to cross-examine those
making prejudicial statements against him but may explain
or contradict the accusation by way of written representations
only- and this would suffice ,. Much of the case law available
supports this viewo Such cases as Board of Education v Hi,,>-e22
and Franklin v Minister of Town and Country Planning2.3 0 However
since the famous Franks Report came out in 1957 the trend has,

20 I am here relying on the authority of ~ellon University
Vo Fernando !1960) 1 W~L.Ro 223 where lt was held
in substance that if Fernando had asked for a right
to cross-examine his accusers and such a right was denied
then this would have been fatal to the caseo It is
important to note that unlike earlier cases this one
was after Franks Cat the Privy Gouncil)0

21 <l..~54)~oL.~o.2~Z,,5~?l ,,-..27~ 0

22 £19111 AoeD 179
23 (19421 1 ALL EoRo 6160
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been changins in favour of crosE-examinationo In 1971 HoWoR,
Wade wrote II 0 0 0 The right to call and cross-examine witnesses
is therefore, as a general rule, part of the procedure
required by natural justicetto24 Since there is no statutory
restriction on the right to cross-examine witnesses today
one can safely assume that the courts would only be too
willing tv agree with Wade (above) since cross-examination can be

used tu establish or tear up an accusers credibility
effectiwely 0

Conduct of Proceedings: Discretionary Powers

An accurate record of proceedings has to be made by
a public officer appointed by the l''linisterto act as the
tribunal's secretarYo25 written representations may be
made but the statutes generally require the physical
appearance of those concernedo Evidence may be taken on oath
or affirmation or otherwise and like most other powers in a
tribunals conduct of proceedings, this power is discretionaryo
'I'h e statutory wordings are characterised by words bearing
resemblance to this one under the Medical Practltioners and
Dentists Act II s.28 The Board, with the approval of the Minister,
may make rules generally for better carrying out the provisions
of this 1\.ct0 0 n

26; :80 that the tribunals generally have the
"power to regulate their procedures and mode of proceedings and

much will definitely depend on the personnel sitting to hear
and determine the cases coming before thme This can only
mean that standardisation of mode of proceedings is impossibleu
Tribunals have however been said to lay emphasis on substance,
the decision and not form, that is how the decision is arrived
at - informally.

24 In I Administrative Law' 3rd ed. Oxford (1971)
po231o

25 See 8.4(5) of the Pharmacy and Poisons Act capo244o
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H ,w far is t-histrue? we will :-owproceed on -~othe area of
Decisions of tribunals and the need to give reaso~s for their
decisionso As for informality enough has been said alreadyo

Reasoned Decisions

Franks sums up admirably the need for reasoned decisions:

11 We are convinced that if tribunal proceedings are
to be fair to the citizen reaons should be given to
the fullest practicable extent 0 o. in writing
because the reasons are then more likely to have been
properly thought out. Further, a reasoned decision
is essential in order that, where there is a right
of appeal, the applicant can assess whether he has
good grounds of appeal and know the case he will have
to meet if he decides to appeall1 27

That is, a reasoned decision would assist appellants and that
the decision is likely to have been well thought out and presumabl
fair and reasonedo Thirdly~ though not said explicitly by
Franks, such a decision renders a tribunal moie amendable to
the supervisory jurisdiction of the High court in regard
to errors on the face of the record" The question of lack of
a record does not arise for it is a statutory requirement that
proceedings and decisions be on a record prepared by the
tribunal secretaryu 8"9(2) of the Hotels and Resturants Act
requires the tribunal to give its reasons in writing upon
such a requesto

A good reason for insistence on the giving of reasoned
decisions is .also pr-ov ided by 'I'anz.am.a's Permanent
Commission of Enquiry, Annual Report, 1966-67 when it said
that certain tribunals failed to communicate their decisions

27 Franks Report, 1957 parao 98 as quoted in
wraith Ro
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and if ~hey did It n~ reasons were stated for the
decision, or at least in somO' cases, where ~he reasons were
stated, the wrong ones were madeo It is therefore suggested
that in order to reduce the number of 'Nut justified' cases,
officials should state their reasons for acting or deciding
this or the other waY"o28

This was prompted by the incidence of complaints to the l'A

\~oCoE.1tuf the 'Not Jlstified Cases" many of which were,
on closer scrutiny found to have in fact been decided correctly
but for which either no reasons, or bad ones or none at all
were given. A case normally considered leading in this aspect
is Padfield v 0 Minister of Agriculture :Fisheries and Food29
in which Lord Denning l'LR~ said that good reasons had to
be given and if not "the cuurt may infer that he has no good
reason", 29a that is the Minister who claimed he was not
bound to give reasons and that he had unfettered discreti0n
in the matter under reviewo This case was referred to with
approval in the House of L.rds decision of Breen v oAmalgamated
Engineering Dnion30in 1971 where again Lord Denning said that
courts would not endorse a claim of unfettered discretion
" they gox-too faro They claim too mucho The Minister made
the same claim in the P9-_c.i.:ti.~Jg_~"~J?e.i19_6B) and was .
roundly rebuked by the House of Lords for his impudence 0

So should we treat this claim by trade unions." They are
not above the law, but subject to it. As for giving reaons
he said that"the giving of r-eason; is one of the fundamentals

28 PP 0 8 - 9 f,:.: ;' ••..p~.!J
29 (1968) AoC" 9970 This is a case -t.:; which Lord

Denning referred to as being a landmark case in modern
Administrative Law - in Breen v. AoE.D (infra)

29a Bee Breen VO A~. (1971) 1 ALL. E.R. 1148 at 1154

30 Breen Vo AoEoD. (1971) 1 All.E.R. 1148 (C,A.) The
quotations are:'to "be found on page 1154 of the
Report 0
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of good administrationll and that like in the Padfield case
."'.-'''''-( .••...••••..••••••..- "·••~'····p::..;;t~.:..":o:..~:--•. _.-

if bad reasons are given they might vitiate the decision.

'I'he law is therefore clearly that reasons ought
to be given for administrative acts, omissions to act,decisions
and determinations. We nuw turn to the realm of principle

·:,ot! (0

in respect of pr-oc edur-a l. rules of tribunals in contrad~ption with tJ
the ordinary courts of law. We discuss inter alia representation,
public and private hearings, Evidence and the question of
burden of proof. The positions concerning these are abundantly
clear in respect of the cuurts; not so in the case of tribunals ..

LegalR~~Fesentation

Statutes that set up tribunals and provide a right
to be heard also state there in if the party is to appear
in person or through an advocate 30a or any other agent,30b
in the majority of cases. The right to be heard should as
a general statement uf principle go hand in hand with
the right to be represented by an advocate. A number of

statutes expressly provide for such a right, the Advocates
Ac t , The Hed i.c aL and Dentists Practitioners Act, the Liquor
Licensing Act and the Teachers Bervice Commissi:::mAct where
it is provided that the Minister may empower the tribunal to
allow advocates and other representatives to represent parties
at hearings.31 The majority of the other statutes provide that

, .t .

30a See for example S.87 of the Income Tax Act Capo
LJ70: 'appellate body" means the court, the Tribunal
or a Local Committee • 0 0 '(a) the appellant shall
appear before the appellate body either in person
or by advocate on the day and time fixed for appeal"

30b See The Teachers Service Commission Act cap.2120s.
11.

31 p~ Advocate or other agent. The Agent may be
in the case of teachers a member of their Trade
Union see cap 212 Teachers Service Commission:
Appeals Tribunal Rules (solI).
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rules and regulations may be made by the tribunal and
approval by the Minister for the tribunals benefit in execution
of its functions 0 Using this power legal representation can
either be granted or deniedo It is important to note however
that there is no express denial in any of the statutes of legal
representation unless the provision in some of them that the
interested or aggrieved party must appear in person is interpre-
tated to mean just that 0

The common law position is that where the statute d-,Jes
not prohibit anyone from appearing by way of an agent ( a
relative or a member of legal profession), then the tribunal
is bound to grant the right to be represented and if it does
not, a mandamus may be issued to compel it so to doo Such
was the holding in the case of The Queen Va Assessment Committee
of St 0 Mary Abbo ts 2 Kensington (1891) 032 -Hark also Fett -;0----
Greyhound Racing ftss~oLimited;33 Lvrd Denning in this classic
case has also held that if a right of audience was granted and
especially where the charge concerns a man's reputation and
his very livelihood, then there is a right to appoint an agent,
and if so, then there is no reason at all why such an agent
should not be a lawyer 0 He said :

11 In matters affecting reputation or livelihoud
or of serinus import, when fairness demands
an ,jralhearing , natural justice requires
that a person can be represented, if he wishes,
by counselor solicitor 11 per Lord Denning
n ,s , 13 ~

That goes further and asserts legal representation as one
of the requirements cd natural justice 0 A II Justice" that all
tribunals ought to observe at all times. Unfortunately all the

32 (189:0 1 Q.B. 378 ( The question amay arise if Kenyan
courts will accept this as an authority since it came
before the (arbitrary) Reception Date of English Common
Law into Kenya - 1897. Obviously there is no good
reason to fall back on such an argument~

/

33 (196~ 1 ~.Bo 125, at page 133 A. Bee also End~rby
FoC. v Football Association.
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.gGod work in the case above seems to have been undone later~
ln 1970 in the Court cf Appea] in a decision :3ndorsed.by
the House of Lords034 It was held that if important points
of Law arise they should be brought up in a c ou r t of law but
if parties ch(1)se tJ net tc bring them before the courts, but
prefer to put them before a lay tribunal , they must put up ltJ'it:1.
the imperfections Jf that tribunal and must abide by their

3r=,ruling that thert; be no legal representation" / per Lord
Denningo As if this was not enough Lord Atkinson added that
if that was the rule, that natural justice required a right
to legal r~presentation? then very many peuple including
the legislators themselves must have been insensitive over a
long period of years to what natural justice r-equ i.r'e s " 0

The appeal was dismissed,,36 'I'h e position therefore seems to me
to be this: that where the statute permits legal representation~
then., it ought to be allowed, also where neither the
statute nor the tribunal rules prohibit such a right. \[<There~
however there are provisions to the contrary, such a denial
w i.Ll. not vitiate the decision made 0 Short reference may be
made to the right granted by the constitution to any person
accused of a criminal offence to legal representation of
his cho i.ce , There have been cas es :~ut .,< lwea8,are not
relevant to administrative law though they have interpretated
the section positively 037

34 (1971) Gh 52 0 These are cases dealing with Domestic
Tribunal pr,)ceedings and note ~tat.utory cne s 0 Ii;;i9
howov cr LIt the r'ppllC9-1Ylcj.r-inc LpLo s '1rc ,,1": 1J To

35 U:.970) 3.....:woL~.H.i021 , at page 1027 ((J.An) in End e.rby
F.G" case.

36 P. 1028 of~~"s1~I.£Y-Y-:,.C!c~9.~ (supra) 0

37 See C;:mstitution of Kenya s.77(2) (c) and (d) as
interpretate~ by such cases ~s Rep 0 v 0 Fdre~97,...Q)
EoA. 46: rtepo Va Ogolla (1913) EoA. 2770.- ..• _.c~~_=_a". ~ --.....P_. _ <:-- __ .•. .--"
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Is denial to legal representatiGn in tribunal proceedings
a big departure from the popular maxim that justice must nn()t
nut unly be done but must manifestly be seen to be done?
Four related arguments have been advanced against making
representation mandatory, that it is mostly expensive, time
wasting ,tends towards protraction of proceeding (series
of appeals), and that it tends to complicate relatively stra-
ight forward matterso Indeed certain authorities who feel
very strongly about it argue that if parties before tribunals
are normally to be represented by lawyers then these bodies
may as well cease to exist separately and transfer their
jurisdictions to the courtso Further that many tribunals
can transact business efficiently without the aid of lawyers
and that lawyers should only come in where great eCCJnomic
0r social benefits etc are at stakeD At any rate a right
to legal representation in East Afric~ is a bit irrelevant
and even superfluous. It is only less than half the population
who can afford the services of a lawyer and what is more is
that there is no incentive for the legal professiun to specia-
lize in tribunal law and practiceo It is subLitted therefore
that legal representation should not be permitted where it
hampers the informality of the proceedings, intereferes with
their speed efficienc~ and tends to prejudice the party
who is not rich-enough to afford legal services 0 wher-e
permission to representation exists, such a right should be
made known to the parties for parties who cannot present their
cases coherently themselves may suffer injustice just
because they did not know such a right existed at allo AlternativE
legal aid can be made available to parties who cannot afford
legal fees, who appear before 'more formal' tribunals and whose
cases are of a rather grave natureo

Hublic Hearings and the Principle of Openness

Franks said

" vJe are in no doubt that if
adjudicating bodies, whether
courts or tribunals are to
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inspire that confidence in the
administration of justice which is a (
condition of civil liberty they 38
should, in general, sit in publicfto

It had already said 39 IT openness includes the promulgation
of reasoned decisions, but its most important constituent
is that the proceedings should be in publicllo These are
only general rules and obviously there must be exceptions
particularly the following: considerations of public
security, where intimate personal or financial circums-
tances have to be disclosed or where the hearing involves
a preliminary investigati,)n of a case involving professional
capacity or reputationo An example of the first exception
is the provision for a review of preventive detainees'
cases in which a tribunal makes recommendations concerning
the detained persono These are not, of course, bindingo40

Displinary inquiries and proceedings are categories of the
latter two exceptions aboveo The Transport Licensing Act40a

and the Liquor Licensing Act previde examples of tribunals
that hold public hearingso :n the majority of tribunals,
the matter is left at the discretion of the tribunal itself
and the Minister concernedo

Is it (if fundamental importance anyway that
hearings should be held in public? Why? Indeed a leading
scholar on Administrative law has questioned the rationale vf
this apparent doctrine in such words as Itcourts are not
obliged to sit in public; there is no rule of natural justice
requiring other adjudicating bodies to sit in publiclt41 This

38

39
40

Report paraso 770

Parao 760

See especially s083 (2) of the Constitution and.
the Public Security Act. Recommendations not binding

on President.

40a Transport Ld.cen sLng Regulations Reg 0 130

41 S.A. de Smith, Judicial Review uf Administrative
Action. {2nd ed , Stevens & Sons, 1968) po179o
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may be so, yet as Fr-anke said to "inspire that confidence"?
openness • <>. one of the three essential ~eatures of the
satisfactory working of tribunals".42 It is true there are
conflicting influences on the tribunals - that of courts (
l~aning heavily towards working in public) and that of the
administration (which strongly leans towards privacy). It
is therefore not surprising to note that in Kenya tribunals
more often than not prefer private hearings to public ones
inside the Administration's buildings! It is suggested
the same rules as apply to court proceedings should also
apply to the tribunals - concerning public hearings with the
necessary exceptions.

The Burden and Standa~~f Proof, Evidence and The
Question of Disclosure_o~_Documents and Precedent

It is something akin to mystery as to what the
standard or burden of proof is in cases before tribunals 0

These have sufficiently been settled regarding ordinary court
of law proceedings: in civil litigation, he who makes an
assertion mlst prove it on the 'balance of probabilities'
standard; in criminal juriSdiction the burden of proof is on
the accusers, the prosecutiun to proof accused guilty" beyond
reasonable doubt" 0 On which camp do the tribunals belong? '110
the civil cases group because many of their cases are of a
civil nature except a few that display an element of criminality?
This would be a good solution only that it is rather simplistic
since most cases coming bef~re tribunals are not easily
classifiable as either civil or criminal; the lawyer who is
displined of professional misconduct may have defrauded
clients of their money or the doctor may have carried out an
illegal act of treatment on his patients and so on. An
applicant who applies fur a liquor licence is supposed t appear
and prove why the licence should be granted or should not
be cancelled. All the licensing court does is to consider
the public interest~ character of applicant, his age and
financial position (e.g. Bankruptcy) and then determines the
case at hand. We think such procedures suggest a civil
conduct and while ver;ymuch aware that each different case will

42 See Footnotes noso 2~5,and 4.



be treated cifferently and that most tribunal nroceedings
are indeed neither adversarial nor inquisitorial, submit that
a clear standard of proof ought to be r-e qui.r-ed ,

Tribunals may seek their own evidence in addition to
hearing that which is put before them, may take account of
their expert knowledge, are not bound by the strict rules of
evidence; can they however make use of documentary evidence
prejudicial to a party's case and not disclose such evidence
to him? The principle embodied in the maxim audi alteram
partem (literally taken to mean no man shall be condemned unheard)
a doctrine that has widely been accepted since time immemorial,
does not prevent a deciding body from obtaining its own evidence
but it does require such evidence to be made available to all
partiesn Thus undisclosed reports, private cummunications
between one party and the tribunal or other evidence not dis-
closed may lead to the decision being quashed by a court of
lawo R Vo Deputy Industrial Injuries Commissioner ex parte
Jones (1962J 45 is an illustrative case in this regardo The
Gommissioner dismissed a claim relying on a medical expert's
report which advised him that the injury complained of had not
arisen out uf and in the course of his emploYment 0 This was after
the oral hearing had been completed. Lord Justice aparker faced wi
these facts held that the commissioner should have notified
the parties of the report and given them an' opportunity to
comment on ito Thus courts place emphasis on disclosure of
reports and the opportunity to produced evidence in rebuttal
and that the author cannot be cross-examined as held in ~.J£_

l?.~+.:~_J~nas(above). The position in East ,Africa is also
that such reports ought to be disclosed and if not, such a
failure constitutes a failure of natural justiceo46

45

46 .l!6 LA", IjLJ ; Uni
on-dlsclosure of a report even thoug

of complainant will constitute
rules of natural justice.
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As for binding pr-e cedr u ts , legal practice and the-
ory is that t.r i.ubnao. are bound tu follow precedents set by
decisions of the High Court and Cou.rt of Appeal 0 Also wher-e
there is an appellate tribunal system, and this is the case
in majority tribunals, lower tribunals should be bound by
decisions of the higher ones and should take account of
them in making future decisionso This is however easily
said than done since in the majority of tribunals, the
officials are not legally qualified and even if they are which
is the exception other than the rule parties coming before
them are normally not legally qualifiedo This is nevertheless
not sufficient r-e aaon as to why no case law should develop 0

A very strong argument against such a development is obviously
maintaining the informality and speed with which tribunals
are praised to operate today and on which their history claims
to have been the reasons for their original developmento
Tribunals certainly have not out lived their usefulness and
since there is always an avenue of appeal they need not commit
many blunders

It is predominantly in Kenya that appellate tribunals
are to be found in East Africa, Uganda and Tanzania having
relegated their systems so that the relevant Ministers
sit _ on appeal on decisions from tribunals 0 In Kenya any
persons aggrieved by a decision of a tribunal of first n
instance may either appeal to a more superior tribunal, to
the Minister or to the High Courto Indeed, in all the
tribunals, an appeal is possible to some other superior body
and as the Franks Committee said such a system appears just
to parties before it? knowing that they have two or more
opportunities to convince separate bodies of the soundness
of their caseso Probably not many appeal for all (
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sorts of shortcoming -financial, ignorance, distances 47etco

Kenya's tribunal appeal system cumprises a clear
cut three- tier system, that is, separate appeals lie to
appeal tribunals, the Ninisters and to the High Courto In
the majority 0 the statutes have set up two grades of tribunals
the tribunals of first instance and the Appeal Tribunals 0 In
a few cases three grades of tribunals existo Examples are
Land Control Boards, Agricultural Boards and tribunals under
the Land Adjudication Acto In the last category are tribunals
whose appeals only go either to the High Court or to the
Ninister whose decisions are generally finalo

On appeal most Appeal Tribunals are the final arbiters
in the case as is expressly stated in the statuteso The same
applies to appeals to the Ninister and ideally those to the
High Courto There is however except in one case, Liquor
Licensing , no express statement that the High Courts decisivn
shall be final 0 Therefore it can be assumed that appeals
in cases reiating especially to professional displinary
proceedings ( the legal, medical and pharmaceutical profe-
ssions etco)o In cases where the Appeal tribunal is the final
arbiter provision is nearly always made for stating a case
to the High Court where a question of law ariseso The High
Court has only to determine the question and remit it to the
tribunal for the cases decisiono The Transport Licensing
Appeal Tribunal is an exception in this respect, its decision
is said to be final and conclusive but it need not even state
cases on points of law that may arise to the High Courto The
Rent Tribunals are in a class of their OWllo48 The Chairman

Lj 7 An example "Ls in the Agriculture Act where to appeal
from a District ~ommittee to a Provincial Agricultural
Board e, one may have to travel a distance of hundreds
of kilometres and considering the time and financial
factors such an appeal may only be lodged by the very
well of citizenso

48 Cap 296 as amended by the Rent Restriction (Ampnompr.-t-:)
Act No 0 1 of 1971 'l1ho PX00{)du:L~;:; v.f. cne rJ~ribunal under
thio Ac!" are quite complicatedo Under s07 points of law
may be decided by the Chairman onlyo Under s09 substantial
questions of law may be referred to the High Court and
Appeals lie in exceptivnal caseso
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has to be a qualified advocate and his deputyo It may state
questions of law for the High Court's opinion and its decision
is stated [S being final and clnclusive excef~ in a few
"exceptional cases" in which appeals lie to the High Court

\

such as where the tribunal investigates and makes an ordero
Secondly~ un any point of law ffildthirdly in the case of pre-
mises whose standard rent exceeds 200 shillings per month and
the question raised is une of mixed law and facto Determination
of rents are stated to be questions of facto Further the
tribunal can review its decisions particularly where it
deLegates its powers to an administrative officer or any other
persono This is a rather complicated procedure, but it appears
attractive at least in theoryo

wnat can be said concerning the above discussion is
the tribunal appeal system has alrgely avoided the possible
confusion that would result were the conditions of appeal to be
very strict and invariably requiring distinctions as to fact
and lawo49 This would be so since tribunal members are
not legally trained and most parties not representedo As
a general proposition appeals lie as of right where the
inferior tribunals' decision is challenged and the appellate
jurisdiction may affirm or alter the decision so challengedo
The r~_ght of appeal is statutory 0 There are other ways however
of challenging tribunal decisions and especially the pro-
ceedingso This is done by way of the supervisory power
of the High Court referred to as judicial reviewo It is
based on the constitutional theory that the High Court has an
original civil and criminal jurisdiction so that the statutory
statements that a tribunals decision shall be final will .
not affect the power to review especially where the tribunal
acts outside its jurisdiction and breaches one of the fundamental
rules of justice as laid down by the statute and sometimes
by the common law where it applieso This will constitute much
of the next chapter 0

49 Examples of the exceptions to this are (1) The Lncome Tax
Act Cap 470 s086(2) Where an appeal to the High Court from
the Commissioner of Taxes assessment II may be made only
on a question of law or of mixed law and fact (2) The
Rent Tribunal (Footnote 48) such distinctions always
are a source of disagreemento



ADI'1n'IBTHATIVEAUl'ION: J"UDIGIALREVIE,j
Ar:DTHE 50(;IO-ECOI'~Ol'IICIl"lPLICATIOI~S

Certain presumptions have eVulved regarding the validity
of admin:iS:;rativeactiono The main one is that in the absence
of proof to the contrary courts tend to presume that all
official action is valid and regular (o~~i~EFpe~y~~nt~F_rite
esse acta)o Everything is presumed to have been done
properlYo In other words the courts of law will not show
interest in administrative decisions unless a complaint
is made to them expr'essLy , The validity of an administrativE:
decision can be challenged either on appeal if such a right
exists or on reviewo Appeals consider the merits of the

I

decision wher-eas on review it is the legality of the decision
that is in issueo Wany appellants either due tv an ignurance
of these technical puints or wishing to ·~.endmuch credence
to their cases raise questions of legality on appeaL, English
courts have taken the stand th",tthey would not deci.de . such
appeals but would merely issue an order of certiorari tv quash
the decision on jurisdictional impropriety grounds 0 1 'l"his
merely postpones the problem and further restricts the rights
of appealo A failing in the lawo

In this chapter, for lack of space ~ we intend to discuss
briefly the need and methods of judicial review and the
remedies <.avE.ilabJ,.e?demystify administrative tribunals as
institutions that seen against the socio-economic and politico--
economic background of our system tend to be agents of the
propertied petty bourgeois class to facilitate exploitation
of the workerso This is the sort of subject that would be

1~ The case I"Iet,Fopolitan Properties v Lannon ...lJ:.2...6.§J~.). Vi .r..«.
815 is considered leading in this respecto
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entitled, the political-economy of administrative tribunals
in ordinary socialist literature. This is not. Finally
we put forward a few suggestions for reform and record our
conclusions.

Law has been variously defined as a body of customary
or enacted rules recognised by a particular community as
binding or the command of a sovereign or a tool for social
engineering or an Ln st.rumerrt used by the ruling classes,
the state,to.:obtain!habitu8!ll..obedience from the masses or
simply and realistically; that law is in fact just what the
courts say it is. This last definition seems to fit very
well in the context of Administrative Law as is popularly
understood: what the courts say regarding administrative action
is taken to be the law. It is equally true to argue that in
present day Kenya, law serves the interests of the economically
powerful class, which is a peculiarity of the Common Law
systems. There have not been much effort to alter this state
of affairs and to this extent, if no further, Kenya is a neo-
colonial state.~ The relevance of this is that English
Administrative Law is all good law in Kenya and infact when
one discusses judicial control of administrative action by
the High Court~ English authorities provide much of the
law.3 It is in this light that jUdicial review ought to be
seenn

Special tribunals are 'special' in the sense that
they are always created by statute to perform certain specific
functions and no other unless empowered to do so by Parliament,
and Parliament alone. This requirement is the key to the High

"J"

2 English and other common law world authorities
though not binding on Kenyan Courts are of high
persuasive value. There is in fact very little
difference if any between English and Kenyan Ad'd.case law 0

Administrative Law is essentially a case-law subject.3
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courts supervisory jurisdiction over inferior tribunals and
other administrative bodies The High Court may review
any decision made by a body which has legal authority to determine
questions affecting the rights of subjects if particularly
that body acts in excess of its legal authority. Before discu-
ssing the principles governing judicial r-ev i ew we will first
discuss the need for it at allo

Judicial Review ought to be viewed in the light of
the needs of society, especially pertaining to social and
economic development 0 Should the High Court consider government
policies in executing its supervisory functions? In the case of

~The Kenya Aluminium and Industrial Works Limited Vo Minister of
Agricul ture4 this question was answered in the affirmative 0

In that case the issue was the protection of the wheat industry
so that it could supply domestic needs, the court considered the
policy as of paramount importance in deciding whether or not
a licence should be granted. Policy questions are difficult to
determineo A careful study of the relevant statute and an
objective appraisal of the importance of the policy ought to
provide some guidelines 0 It is true most special tribunals eLway s
decide on questions of policy but these also inv<lves human
individual's problems. Therefore the need for review has been
explained in such terms as the protection of individual liberty
since tribunals may err greatly and because of the uncertainty
and inconsistency in scope and application of the doctrine of
Clinisterial responsibilityo Though of fundamental constitutional
importance, the doctrine has apparently failed in its main
objectives: that ministers should account for all administrative
complaints in their ministries and departments. This, it will
be noted can only be by way of questions addressed to the
Minister by individual members of Parliamento Such a system
is not efficiento Not many citizens know who their M.P. 's are?
not all questions addressed to the Ministers are taken seriously?
'question time' comes Shortly before the end of each day in
Parliament will be sitting at allo The Ombudsman institution would
provide a good alternative but this has been rejected in

4
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Kenya. 5 J~dicial Review of ad.~inistrative aCJion is therefora
still an important feature of administrative law tOday.

Judicial control of administrative action may be
discussed under the following parts~ the grounds on which
review may be sought, the nature and remedies available,
alternatives and one or two proposals for reform. Once again
this is only a sketchy discussion.

Review lS allowed on questions of jurisdiction (ultra
~vires, errors of law apparent on the record etc) and on the

violation of the rules of natural justice. The popular approach
is one in which is combined both ultra vires and jurisdictional
errors so that many concepts are embraced.6 Doing the wrong
thing, in the wrong manner, for bad motives, unreasonably and
with defects regarding jurisdiction over the facts andf the law.
The wrongful delegation of the power to decide and wrongful refusal
of jurisdiction and others. Instances therefore arise of the
wrong body doing the 'right thing' or the right body doing
the 'wrong thing'. The obvious examples are an improperly
constituted body in the former and a body acting in excess
of jurisdiction in the latter. An improperly constituted body

r:
is considered not a' tribunal' at all.f

5. In Sessional Paper No.5 of 1974 arguing that the
Parliament Courts of law provide adequate avenues
of redress.

6 Jurisdictional error and ultra vires, although
very similar, and are many times treated as
similar, are technically different. It is infact
possible to describe the same irregularity as
involving either, but whereas certiorari and pro-
hibition normally issue for the former, mandamus,
injuction and declarations are appropriate for
the latter.

-7 5~~ Wollet Vo Minister of Agriculture ~1954l 3 All EaR.5290
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GROUNDS OF l{EVIEW.

Theory of Jurisdiction

This is a difficult area of administrative law
though the general rule is easily stated. The courts will
review errors goigg to jurisdiction but not errors within~
jurisdictiono The chief problem is one of determining on
which side a particular error falls or at times whether the
tribunal has jurisdiction to determine the nature and extent
of its own jurisdiction.

A tribunal that has jurisdiction, has not exceeded
or abused its jurisdiction if it merely misconstrues a statute?
admits illegal evidence or convicts without evidence. As '

/'

is often quoted 'if a tribunal has jurisdiction to go right
it has jurisdiction to go wrong'! 8 meaning if it has the
power to decide, its decision is equally valid whether "rightll
or "wrong". Such a decision by the doctrine of res judicata
can only be impeached on appeal if such a right existso This
is assuming that the deciding body does not commit reviewable
errors like breaching the rules of natural justice, taking into
account extraneous matters or acting in bad faith and so on
which are errors not within jurisdiction but going to jurisdic-
tion.

A Tribunal will lack jurisdiction and be acting
ultra vires if it exceeds its jurisdiction or is improperly
constituted as we have already noted. In the former the
tribunal will be deciding a matter it is not empowered to
decide. The Anisminic Case9is a good exampleo In that case
Lord Reid explained that the issue was not whether the Commissior
had made a wrong decision but whether they had enquired into
and decided a matter which they had no right to consider.

8 R.v. Governor or Brixton Prison E~oArmach (1968 )
AoCo 192(pn234).

9 Anisminic Limited Vo Foreign Compensation Comma
I1969) 2 AoCo:[470
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AYl improperly constituted t.rLbuna l we have seen is not a IItribunal .t

t .,1 10a aJ.. 0

Secondly a tribunal will also be acting ultra vires if
it wrongly refuses to do the right thingo This can be discribed
as !I Refusal of JurisdictionTlo An analogy is drawn between
a tribunal deciding that which it is not empowered to decide
and a tribunal refusing to decide that which it is required
by law to decide so that the latter is held also to be acting
ultra vireso The most common example is where a tribunal mistakenly

rrefused to entertain an application or appeal which it ought to
hearo In R Vo PaddiniS.ton Regt Tribunal ex po Millard 11 the
tribun91 misinterprating some procedural matters mistakenly refused
to proceed with an application for security of tenureo The High
Court held that the tribunal did have jurisdiction and should there'
fore determine the questiono

Refusing to entertain an application is not the only
example of a refusal of jurisdictiono De Smith 12 gives other
examples like deciding a different: question to the one before tIl<
tribunal, rejecting relevant evidence and certain other factors
in the wrong belief that these matters are outside juriSdiction
which all amount to wrongfully declining jurisdictiono

Thirdly, we will discuss procedural ultra vires, that is
1'':the doing of the1right thing in the wrong manner: De Smith /

say about this that Parliament merely prescribes the manner or
form in which a duty is to be performed but seldom lays down
what the legal consequences of failure to observe its prescriptions
will De 0 'I'h i.s is important because the courts must decide whether
the procedural requirements which have been vi&lated are

10

11

12 See De Smith, Judicial Review 2nd ed 0 1968 , pages 108-,1
and 1260 This book is a leading work in this respect"

13
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'mandatory' ( and thus bindinL on the tribunel) or merely
'directory: 0 Lacking clear principles in this respect the courtE

a.r-e forced to decide as is convenient wi thin the material
c i rcums t enc es : Ce r t s i n p.rocedural irreguleri ties will be helcl
to vitiate the proceedings: fRilu~e to give notice that a right.
of appeal exists ,as required by statute or sending the notice
not to the proper address but to another one given by the other

lLj-part Yo

Improper delegation and abdication of judicial power
are two rather special examples of procedural ultra vires. They
both illustrate the importance of statutory construction in thic
areao The tribunal which has the statutory power to decide
should do so and not pass the duty on to someone elseo Even
where delegation is a ll.owed , it must be exercised strictly and JX

accordance with the statute 0 'I'hus where there was power for the
National Dock Labour Board in England to delegate its displin8.'::7
functions to local dock labour boards? it W9S held that a decisio:-
made by a 'displinary committeef of a local board was ultra
vires, because the power of delegation was limited to local
boards, not their committees. 8~ch a sub-committee may hear
evidence on behalf of ~he board and in turn present it or an
accurate summary thereof to the board. This VJas the holding in
I{ v Local Gove~~~.p-t Bo.~rd_,§,~.P_~~bXl.i2g8,in 19lLj0

15

As to the abdication of judicial power or acting
under the direction of someone else, it is wrong for a Minister,
for instance to issue instructions to stat~tory officials as tc
how they are to decide cases and wrong for such officials to
cbd i.cate tAe,i:r"..q.J<.s_r_~,c.tJ.o.nby deciding cases simply according
t MOO t .0::1. d t t lOt' 16 . .o ru.m.s erla:ll>!I:lrepar men 8. .i.nst r-uc aon , Rega r-di.ng pr-ec ednc t
it has been said that II A tribunal must not pursue consistency 8<-;

14 Vine Va National Dock Labour Board (1957) Aoe. 488
See also -!l!in&l:!.~mv"I'1J:poof Agriculture (19{8J::].--AJ-,l..,
EoRoRo 78"0, which also involved sub-delegation of' .
delegated powerso

15
16 See Simms Motor United Vo Mino of Labour (1946~~?EoRo~-~""~-' ~.-~~
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the expense of the merits of individual cases.
cretion is to be narrowed~ that must be done by

If the dis-
statute Ii 0

17

Fourthly~ any discretionBry powers must be exercised
according to law' 18 reasonableness, disregard of extraneous
or irrelevant considerations, avoidance of utterior motives
or bad faith ..describe the extent of what lS 'according to
law'. This is like telling the tribunal how it should behave
and not strictly how to do its job. This is one of the rationale
for the distinction between errors in excess of jurisdiction
and errors within jurisdiction, which admittedly has become some-
wha t b l.ur-r-ed ,

The Anisminic case illustrates how a tribunBl is
entitled not to consider irrelevant or extraneous mBtters to
its jurisdiction. As for wrong or ulterior motives de
::3mithsays that " if a power granted for one purpose is exer-
cised for a different purpose , that power has not been validly

11 19exercisedo

Bad faith or mala fides
honesty or fraudulent conduct 0 So
bad faith in a tribunals decision.
(1956) Lord Denning/;:;ald "fraud

may be described as dis-
far no court has established

In Lazarus Estates v. Beasley
1 +hi I· 20 ~-"~.unrave severy a.ng I. mere

Judicial pronouncements to date indicate that it is
almost impossible to prove Unreasonableness. The test is said
to be 'if a decision on a competent matter is so urir-e as on ab Le

t;hatno reasonable authority could ever have come to it 9 then the
:j

.. ('"

17 Merchandlse Trans~ort Limited Vo British TransEo~t
Commission (196~2 ~oB. 173: Devlin~ LoJo at po193o
R Vo Bowman (18982 1 ~oBo 663, Wills J at po666018

19 De Smith, Judicial Review, 2nd edo 1968 po 3040
20
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courts can interefere 0 0 0 0,,21
Smith himself says this test'
of unreasonableness till it had
author agrees with himo

This says it allo De
whittled down the requirement

. d' 22 'l'hall but d i.s appe ar-e . J - _ e

Error of LavJ

This is the seonnd. ground on which tribunal proceedings
may be vitiatedo The doctrine of error of law on the fnce of
the record was first expounded in 1950 when contrary to previous
authority the court held that it was entitled to call up the
record of any inferi0r court or tribunal and examine whether
there was any error of law on the record and if so~ quash
the decision made 0 It was also held in the case that 'I if
the tribunal does state its reason9,and those reasons are wrong
in law, certiorari lies to quash the decision"023

This doctrine can operate if the record is a" speaking
order", that is, if it gives the facts of the case, or the
evidence or the reasons for the decisiono Lord Denning has
suggested that the court can order the tribunaJ. to complete
the record by making a finding on certain material facts for
the tribunal cannot defeat certiorari by sending up an imperfect
record on reviewo24 Otherwise there is some doubt as to
what constitutes the 'record'o

21 Per Lord Green MoR. in Associate Picture Houses voWednesbu
Cor2oration (19482 1 KoBo )23 at 2300 The test would
"require something overwhelming"o

22 In'Judicial Review'page 3150

23 See RoVo Northumberland Corn ensation A
(19512:..?1 K:lfo 711 as affirmed in .;;;;1...::;.9,,-=~;;;..;:;.;;::~
338 (CoA~ and at page 3520

24- See Ro v 0 Medical Ap.p~-,'3.1Tribunal exp 0 Gilmore
(1957) 1 Q.,oB9 51~20:
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What, however is an
interpretation of a statute
doctrine clearly constitute

Ii e....:ror of Law"? The wrong
or a misapplication of Cl legal

Ii errors of Law'". Courts have
extended thj,s doctrine however,so that the fsilule to adjourn
a hearing to afillordan opportunity to be heClrd 25, taking into
account irrelevant considerations 26 and. even failure to give
adequate or consistent reasons where a duty exists to give
such rea"sons2~7 amount to errors af 'law~ ,

This is the third ground on which judicial review may
be based. If set of implied conditions on which any st at.uno r>
powers is to be exercised. These rules are just a shorthand
,,\fayof referring to the minimum procedural standards r-e qu Lr-od

of tribunals. The rules are based on two main principles, one
that no man shall be condenmed unheard, and two that no man
shall be a judge in his own cause; as to the application and
extent of these rules reference ought to be made back to
the chapter on procedural requirements. A breach of these
rules results into the quashing of the decision by way of
an order of certiorari.

'Natural Justice' has for long been a problem area.
For long? tribunals have 'been considered to 'be bound to
observe the rules of natural justice only if under a duty to
act .jud i.c i alLy , It is difficult to determine what acting
judicially comprises. Back in 1863 the court in Cooper v.
"'Jap.dE''i9.rth_Boar(L_..2.~_Work..fL28 laid down a very broad conception
of a judicial function. 'I'h i.s was restricted in subsequent
years particularly in 1924 by Lord Atkin when he came up with

25 Priddle Vo Fisher (1968) ~ All E.R. ~6o

28

Wooten v Central Land Board (1957) 1 WoL.R. 424.

Re Poyser and M~lls Arbitration, (1962) 2 W.L.R..lmo

(1863) lL+-CoBo_i.po§"'o)180.

26

27
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this class~c pronouncement If lny body of per30ns having
legal authority to determine questions affecting the rights
of subjects and having a duty to act judicially, acts in
excess of that authority they are subject to review by these
wri ts ,,29 of certiorari and prohibi t i on , This statement did not
clarify the law but in fact added to the confusion so that in
1951 it was said that the issue or withdrawal of a licence
was not a 'judicial' function, for a licence was a 'privilege'
and not a 'right'o30 Recent decisions have however avoided
this confusion by making decisions which give the impression
that the concept of judicial function is today virtually
irrelevant 0 On~ such case is Ridge v Baldwin 31 which dis-.-----~.
approved the distinction 'between " rights" and " privileges \I

and held that the observanco of natural justice depends not
on the function of the person exercising the power but on thE:
nature and effect of the powers exercised on the complainant
of the injusticeo

In 1971 Lord DenningSobservations seem to deal Vu~~
Lord Atkin's statement the death blowo He said that II a
statutory body, which is entTusted by statute with 8 discretion
must Clct fairlyo It does not matter whether its functions
are described as judicial or quasi- judicial on the one hand,
or as administrative on the other hand, or what you willo
Still it must act fairlyo It must in a proper case give a party

32a chance to be heardooooll This is the present level of
development, not only are we back to Erle,CoJo in Cooper and
Wandsworth but much farthero This is a very welcome reform

29 In the case of R Vo Electricity Commissione~
(192~2 1 KoBo 12~~~t Bo2040

30 N akuda Al i ..Y J ayara 'tne:...~1=-9.::....::...;;;;,1",--.;;.;;..;.~.,...-;;~~~~~~
pol itan Po 1ice Commi::.;,s:-;,s,;:..;;;;,i...;;.o,;;.;;n;....;;e;..;;r;.....,..e.:;.;;;.;;~__ '-'-__.......;'--<C.L.~1 'vL ~ 0R 0 11500· -~~-

(1964) Aoe ..L1-2031

32 Breen Vo
(1 71 ,~l~;;;.;;;;...~;;.;..;...~;;.......;::......;;;.;....;;...-o
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for it serv,s to simplify the J 3.W a great deaJ 0

The Remedies Available

These include the three prerogative orders, certiorari,
prohibition and mandamuso The equitable and private law
remedy of injunctiun and the relatively recent declarationo

Certiorari is an order which enables the High Court
to quash a decision if it is satisfied the.t it should not stand
for such reasons as an error on the face of the record? excess
of jurisdiction or breach of the rules of natural justiceo P..n
order of certiorari has a ste.tutory limit of six months and
will not issue unless other alternative remedies are sought
firsto

Prohibition lies to review future action o~ prohi-
biting any cO:::ltinuedexcess in jurisdiction and preventing a
proposed abuse of jurisdiction or breach of the rules of na-
tural justiceo This can be contrasted with a certiorari which
lies to r-ov i.ew an act icn already te.ken0 Both orders are very
similar though~ and oft2n issue together to quash and prohibit
any future irregularityo33 Since it relates to future acts,
a prohibition has no time limit.

Mandamus? the third prerogative order lies always
to compel the performance of a public duty in which the
applicant has sufficient legal-interest ( locus standi)o A
mandamus w i.Ll. therefore lie where tribunals and other pub lLc.f

bodies and officials mistakenly or otherwise refuse to enter-
tain an application or perform any other public duty34 after
they have been asked to take appropriate actiono A certiorari

57; ij"!:;; Lord Denning at page 1?6 of " Freedom Under the Law"
referred to these orders as " pick and shovel"o
See Ra Va UniversitL...9J'~Cambridge(1765) 1 ~LJloKo
547 where the Vice-Chanellor of the Universlty was
ordered to set the University seal upon the appoint-

ment of a duly elected High stewardo
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may therefore issue to quash an improper decision and
an order of mandamus to require the correct matters to
be now consid8red in reaching a new decisiono This
order will not issue against the Government itself035

An injunction which is a private law remedy issues
normally to stop a person from breaking his legal obliga-
tions (on pain of contempt of court)o A tribunal that
purports for instance to withdraw a licence without first
hearing any objections will be restrained by means of
an injunctiono Injunctions are readily available against
private persons and they fulfil their usual function of
providing a va Luab l.e. alternative to actions for damagcs,
Prevention turns out to be better than cureo This is
realised by use of either an interim or a perpetual injunc-
tion to restrain a threatened wrong before it has taken
placeo A perpetual injunction provides a cure once and
for allo The courts do not lend a ready car to pleas of
administrative inconvenience036

Decle-rotory judgements" The right to ask the court
to declare the law on some doubtful point is a very ~seful
remedy, for it enables disputes to be settled before they
reach the stage where a right is infringed037 In adminis-
trative law the great merit of the declaration is that
it is an efficient remedy against an ultra vires action
by government outhorities of all kinds038 A person dismissed
from office CRn insist that he still holds it~9 It is

35 R Vo Commrso of Inland Revenue, Re Nathan l1884)12 Q.oI?~
36 See Brodbur;v Vo ~eld LoBoCo (1967) 1 \v-oLoRo1311

Lord Denning I"'loRosaid " Even if chaos should result,
still the law must be obeyed"o

37 Vine v National D~9k.Labour Board ~1956) 3 All
EoRo 9390 The valldlty of suspenslon of employment
of dock workers was in issue.

38 Smith v. East Elloe Rural District Council (1956)
TAIToE"Ro 8~50 .--~

39 As in,~idge v Baldwin (1964) AcCD 40
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remarkable of declarations that they do not have a threat
of judicial sanctions to bClck th8mo The Court merely declares
the rights of the parties before any wrong is committedo
Thus it saves litigants time and moneyo A declaratory
jude;ement ::'.c-~;"Can be made in a case where a party has a
justiciable interest against statutory as well as non-
statutory bodies, it is of course not subject to express time
limits and like a mandamus can issue to command public
bodies to carry out their public functionso In the case
of Prescot Vo Bi~~ingham Corporation 40 a taxpayer obtained
a declaration thCltthe Birmingham city owed a fiduciary
duty to its taxpayers and should not give certain sections of
the community subsidies at the expense of another merely for
the sake of benevolence or philanthropy!

These remedies it lS clear are not in good shape
and the reVlew structure needs some urgent reformo There
should either be an administrative . court II or any other
system that 'smoothly' covers the entire appeal and reVl8W
structureo To fill the many gaps and loose ends existing
in the remedies field of Cldministrative lClwone single
remedy as the one recommended in 1971 by the English Law
Commission may be Cldoptedo To be known as an application for
review, such a remedy would enable the court to quash a decisior
command an authority to act, declare an act or order of
determinations invalid and of no effect in lawo

Exclusion of Review

This lS normally done by use of ouster or privative
clauseso Otherwise all matters are justiciable unless expressl
excluded by statuteo In Kenya thl High Court is competent

40
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to reV1ew the decisions of tribunals. The only problem
1S that the statutes neithe~ deny nor gran~ the right.
The only reasonable inference from this is thGt provided
good reasons exist for the court's interference there
would be nothing to stop their jurisdiction. The court
however has no jurisdiction in areas concerning national
security, land issuos and ~mmigration4~ The law, it would
appear is on the It/holeno('in tR:sa:tti.sf,actory.s'tra.t e,

Bocio-Economic Implications

Here we discuss very briefly the role of tribunals in
a capitalist society and the implications of judicial
review. Like 1111 other institutions of this country,
tribunals themselves reflect the structures and policies
of the economic classes. Th0Y obviously render an in-
valuable service in the day today administration. But thGy
administrate the interests of those they represent and to
do this effectively they appea~ to stimulate or defend
aspirations and demands that run counter to the logic and
power structure of the capitalist system, but the capitalist
logic itself rests on the so-called law of profit maximiza-
tion. It is the pursuit of maximum p.rofits which is
subjected to certain limitations by pressures from without
(rent tribunals, industrial court, professional boards etco)
which are merely extrinsic limits to the logic ef capital
and do not substantially infringe upon it. Indeed they
tend to create more amenable circumstances for further
maximization of profits, accumulation of wealth, inevitable
inequalities and in the final analysis exploitation in every
sense of the word.

41 See In re Marles Application (1958) EolL 153.
Contrast this case with the Anisminic Case
in which it was said that ouster clauses protc:ct
only valid decisionso
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J1Jdicial review , whiJ e it may correct procedural
wrongs has very little to do with the substance. The courts
merely enforce the conservativE; common law doctrines and under
the present circumstances judicial review is simply a means of
under-scor i.ng the class distinctions perpetrnted by the judicic..l
system. By democracy it is understood that those affected
by a decision will participate in making it. This does not
happen, neither in the courts nor in Parliament except as
far as the ruling classes are involved o' ,The courts fail
miserably to exercise restraint to allow society to work out
proper balances between the conflicting doctrines of principle
and expedience due to their eargerness to assert the limits
to which class distinctions may be blurred. In fact the 'good'
reason as to the need of judicial review that is,to protect,
individual liberty demystified means, to ensure the protection
of private property and other vested interests in" the systemo
It should not be forgotten for one moment that tribunals have
proliferated to all key areas of the economy: in land, taxation,
agriculture, transport, rented 1 housing, all the professions)
trade disputes etc etc. This can only mean more efficient
administration which will b e accompani ed by alL the shortcoming
discussed.

Conclusion and Some $uggestions for Reform

We have therefore seen that the tribunal institution
is invaluable in todays administration, that tribunals are neither
courts of law nor are they merely departmental organs but an hybrid
of both with varying degrees of similarity with each side as one
notices when he studies them in detail. We have also seen that
the law especially relating to judicial review is not in a very
satisfactory state. Rev i.ewmay be' allowed on grounds of excess
of jurisdiction or ultra vires, which is quite well settled, or
error of .::-lawwhich still has to be settled and for breach
of the rules of natural justice. The extent and importance of
these rules is still not finally settled. It has also been
seen that the tribunals have a role to play in the economic
development of our country and that new fields exist to be
conquered. Last and not least that the tribunals have not
failed to perform the sacred role of the protection of the .:.."
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sa'ttityof private property which 1S the basis of our lIfre(>-
market" underdeveloped capitalist economyo

As for Reform.s England has provided the guidance
as it has always 0 This is their system and tribunals are
their institutions and they should understand them bottero
In 1958 England set up the 'Council on Tribunals' which is G.

standing machinery for the general supervision of tribunal
organization and procedure~ E! watch-dog, independence of
ministerial control but without executive functions 0 It should
just "bark but not to bite" Li-2 It makes annual reports
to Parliamento New Zealand has come up with a special
administrative law branch in the High Court which handles
all administrative Law cases and the system has worked well
so faro Such a system ensures expertiseo

Tribunals themselves should be reorganized by
combining some of those that perform similar functions emd
each group should have a head who makes a report to a tribunol
chief who in turn reports teo Parliament 0

The Ombudsman institution is regarded by some as
an alternative to tribunals 0 Started in 1809 in Sweden ,
the institution has spread to England, Guyana, Tanzania etco
The Ndegwa Commission in 1971 recommended such an institution
for Kenya 43 but the Government in 1974 rejected the
proposal arguing that the courts and Parliament provided
adequate legal and non-legal protection from administrative
wrong doingo As the said commission said " a real need
exists for the appointment of an ombudsman in Kenyao
Serious allegations regarding tribalism, nepotism, corruption
and other forms of malpractices 0 00 against civil servants
and other public servants"o

:42 Wade, HoWo
page 268,
The Ndegwa Commission Report (1971) capoxxii (Para0699)

Administrative Law 3rd edo 1971

43
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Finally the so called rules of natural justice? so
important in administrative law and yet so unclear in content
and application should be reduced into a statuteD The last
problem is a voluble one: Is there a panacea for all the
questions raised in this paper? The average university
student in Africa today believes a change, an overhaul of
the capitalist system in favour of socialism (or even Marxism)
is the only solutiono Others argue Revolution is no solutiono
Yet others preach a reversion to the old African life-style~
communalismo Administrative Tribunals, essentiitlly Et product
of welfare capitalism serves completely different purposes
under truly socialist stateso These are not many Cuba, China~
Ugo sl.av i.a and others are often cited, Meam"lhile Welfare lDe-
mocratic or any other branch of capitalism has failed to provide
true social justiceo Probably someone may come up with the
solution any day now like Ii \'.ielfareSocialism 11 or what you
will, but socialist ideology is not doing so bad up to now
and it clearly' appears to ,be the only soLut i.on ,

~"",. '!
.!

-. - "( :~- (. -..
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P 0 S T oCR 1FT

The original dissertation topic was Administrative
Tribunals and the Present State of the Lawo After much toiling
under much pressure I discovered I had already exceeded the
maximum word limit permitted for the paper and then there was
the question of typing expenses 0 Alas, one can even write 0
whole book on the present topic: II Administrative Tribunals
and the Law II What I have given is a mere outlineo



83

BIB ~ I a G RAP H Y

1 0 ADl-IINISTRATIVE LAW

Most Administrative Law text-books denl with the
subj ect of tribunals 0 These include He \rj .R, Wade 1 Admi.:gj.stratiVE!_

Law (3rd edo 1971 , Clnrendon Press), RoMo Jackson, The
I"lachinor'yof Jus.:t:h.cein England (1972, 6th cd u Cambridge
University Press) and particularly in JoFo Garner1 Ad-
ministrative Law (1970, 3rd edo Butterworth) and in David
Foulkes, In.tr~)duction to Administrative La~ __(J972 3rd
ed. Butterworth) 0 Reference was also made to Yardley,
Do. C.1'1, A :Source BO'Jk of English Administ.Fati~ Law (1963,
Butterworth & CUo)

2 0 _TR~I_I?Pl~fo..~L;;.;.;S;;.....;;;I;.;;;.N~G.;;:;;E.;;.;.NE;:;;.R~.AL

The standard work today seems to be RoE? Wraith
and PoGo Hutchesson " Administrative Tribunals (1973, 1st
ed., George Allen and Unwin Limited). Other lesser works
include Kathleen Bell, 'J:'ribunalsin the Social DE.;rvices
(1969, Routledge and Kegan Paul) , N.O. Vandyk, Tri~nals
and Inquiries (1965, Oyez Publications) and the rE.;cent
publication of J .Ao F'ar-me r , 'J:'ribunalsand ~GovernmeI!t
(1974, 1st edo, Weic1enfeld and Nicolson) which g08S out of
the way and discusses the economic ::'significance of tribunals
in Western governments.


