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INTRODUCTION

Throughout history, man has shown that he is prepared to fight

gnd even die for the course of justice and the love of liberty.

This is why even the Kenya constitution guarantees a citizen's

right to liberty.The constitution further requires that justice

should not only be done but should manifestly be seen to be done.

The traditional right to freedom is also found im the Criminal
Procedure Code of Kenya which contains provisions that relate to bail,
The spirit of the procedure is to enable accused persons to stay out
of jail until they are tried and found guilty.

This thesis attempts to present an insight into when the system of
bail started, how the law of bail is applied today and the weaknesses
that can be said to cause injustice.FMinal}y, the thesis recommends
the necessary reforms in order to cure the present ills .f the law on
bail.
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CHAPTER 1

THE MEANING, ORIGIN AND JPERATION OF BAIL

MEANING

Un the onset, the point that calls for determination is the meaning
of bail., When one is granted bail, what in effect does it mean ?
Sections 123-133 of the C.P.C.T contain salient provisions as to bail.
| Unfortunately in none of these sections is the term bail defined.
However, various persons have attempted to define it. According o
Superintendent D, Develin, bail is

"Yee a recognisance taken by a court, justice,
police officer .r other person conditioned for
the appearance of an acocused person at a
specified place2and time t. answer the
accusation.”

Close to Kenya, Douglas Brown, one time the head of the Uganda
School of Law, gave the following definition 3

"Bail consists of the temporary release of an
acocused person from imprisonment on tinding3
sureties or security to appear for trial.”

In the case of R~ v =RJSE Lord Russel C.J., stated' that

"eesthe requirements as to bail are merely to Zecure
the attendance of the prisoner at the trial.”

It is therefore apparent from the above that the purpose of granting
bail is to ensure b§ the p-method that is least injurious .»
burdensome to the accused person reasonable assurance that he will
appear for trial. It does not in any way mean the accused is acquited,
If he fails to turn up, his property will be forfeited. It is

assumed that the thread of forfeiture of one's goods will be an
offective deterrent to the temptation to break the conditions of -ne's
release, And even after forfeiture, this does not bar the accused from
answering the charge.

THE JRIGINS OF BAIL
The system of bail originated in medigwnl England. It originated
as a matter .of necessity since magistrates used to travel from
gountry ¢> country and were often in a particular locality only a
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few months each year. As a result, trial was often delayed for years
and it was only reasonable for an acoused persvn %o obtain provisional

release from custudy. Zven in less serious offences, the accused had
$0 wait until the sheriff held his tourn and the element .f delay

was always present.

) lMoreover, many of the prisoners died due %o bad sanitary conditions
in the prisons. As late as the 17th. Centuary, there was no provision
of adequate £ od for accused persons and many .f them starved t. death.
Puthermore, imprisonment was expensive - a feature that still
recurs to-date, The g vernment has tv maintain the prisoners and the
gust is indirectly placed .n the public. In any case jails were often
broken and prisoners escaped. It was therefore preferable to release
the accused persons on a temporary basis while they awaited trial.

The sheriff who wanted to ;2&% himself of the responsibiligy of the
up~keeping of the prisoners and liability in the event of the accused
persons escaping, release them either on their own recognizence with
or without requiring the posting of some sort of bond , or on the
promise of a third party to assume responsibility for the accused's
appsarance at trial, Initially if the acoused person absconded,

the third party custédian was required to forfeit a promised scme §L4~«
of money if the accused failed to turn up.vIn practice local land-
owners were preferred as sureties and were given the powers of a
jailer to prevent the accused's flight. This system seemed eminently

- reasonable in an immobile land-orianted society there was need fur
ghange as s,ciety progn.ssod:‘§uthormuro thésead ad hoc arr;hgoments

between the sheriff and the accused persons were not systemised and

codified into the English legal framew rk, This naturally led to =2
lot of abuses since the sheriff granted bail whenever he thought

Proper.

The first attempt t- cure the above ill was through the  Statute
of Vestminister .f 1275, which attempted to standardize the practice
of bail, It specified the conditions under which pre-trial release
was permissible, limited the puwer of the sheriff to determining
sufficient security in each case, a puwer susequ subsequently
transfered 4o the justices of peace. Y
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The Statute of Westminister was in forece for five centuries and it
was not until 1826 that we find another change. In that year, the
British Parliament passed the Criminal Justice Aet which placed the
grant or refusal of bail on an entirely new footing. The Act provided
that when a person wh6 was charged with a eriminal offence, the
desision to grant bail was o be determined not by reference to the
nature of the offence, but rether by reference to the weight of the
0'1donco’ Where the evidence against the accused looked "positive and
eredible" and hence raising a likelihood of a convietion, the accused
would not be granted bail., But where the evidence against the acocused
person was weak, then he had %o be granted bail, ]

In 1848 the position was further altered by the Criminal Justice
Aot of that year which established the basic rule by which a single
justice had the power to grant bail in his complete discretion, In
time therefore, grant of bail became a discretionary function of the
Judieiary and remains so to the present day. The process of change
however, seems %o have occured without any clear perceptim of thaff’
functions of bail ought to serve, with the result that the institution
of bail currently consists of an incoherent amalgam of new and old
ideas serving more to defeat than to achieve the aims of the
eriminal process.Ffor instance, the discretionary power of a magistrate
in the C,P,C. is almost unlimited- he can grant bail in all cases
‘except in cases of murder and treason.s Since there is no statutury
indication as to the way in whioh the disoretion to grant bail is to
be exersiséd, it is obvious that the discretion can be abused, A
magistrate has no reference whatsoever to turn to in exercising his
discretion to grant or refuse bail, bdut it suffices t. say the
decision depends entirely on the porsona;_ggifg__if;g_g:gjioular B »—fﬁj
magistrate, In such a sensitive area of the law, where a oitizon'si?”“éykﬂkj
constitutional right to libverty is threatened, one sees a clear
demand for laid down principdds to govern the exarcise of the
discretionary power,

A further questiun that calls fur determination is whether bail
is a constitutional right. S. 72(2) (a) of the constitution provides
thats

49;, (41
S‘; 4 ?')' Cr
. mp
4 Ien, A ';;‘Ts‘q f,;r,
! am Noe
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B “Every person who is charged with a oriminal offence
E e shall be presumed $o be 1nnoce§t until he is
i proved or has pleaded guilty.”

- i‘! combination therefore requires the court %o hold the accused
1 as innocent and by virtue of his innuoonca, he should not

‘Q!!hne. of murder. The trial judge ruled that the constitutional
provisions of bail were mandat.ry and he addeds

. %1 am compelled within the spirit and the letter of
Ao the cuonstitution tv alluw the applicants to bail.®

In Kenya , there is no authority which indicates that courts have
nocepted bail as a constitutional right. Vhen the Chief Magistrate
Felly Abdulla was faced with the issue of whether bail is a
constitutional right, he avoided it by simply saying:

"It would be presumptious .n my part to venture

any opinion on the interpretation .f this clause of
the constitution. Such interpretation may be made
by the High Court in accordance with 35,67 of the
sonstitution, and in my knowledge, the High Court
has not been required tov do so so far, né

It is my contenti n $hat when the time arises f r determinati.n of Qw/1¢$§k
whether bail is a constitutional righ%, the High Court will not erase | (/KL
the presumpti n of innocence by declaring that bail is not a 5f®4
constitutional right.

Purthermore the constitution does no} %ﬁffﬂggﬁéﬁh betwaen bg%lg&}s g Bty 5
and non = bailable .ffences., OUne w.nders theref.re why the G.P.u ]
should deny bail in cases of murder and treason, S.3. f the
sonstitution provides that the constitution is the supreme law .f the
land and that any other law that is inconsistent with it is v.id
to the extent of that inconsistency. It can therefure be said that the )
CuPels in refusing grant of bail in respect of murder and treason is /
unconstitutional and voids £o b&&jL{( Lo~ ,C%An;\ (@3 d)[<a8;&

However the C.P,C.s seeus to indicate that the right to bail is
denied in murder and treason cases on the theury that the likelihoood
of flight is increased where a man is given the

" es0huice between hazurding his life bef.ure a jury and
forfeiting his ur hff sureties' pruperty.”g
As to the question whether the conditions in jails today have
radically changed fur the better so that an accused person suffers

|
e

\,’\

E

%Q}

.

{
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less injustice and hence the need f.r a temporary release is not as
great as during the mediaval times, the answer is obviously in the
negative, It is common knowledge that Jails are the Mpst detested
places by all persons— be they hardcore criminals or not. One
American writer, Thomas H., Wayne describes the desestflen thuss

“Jail, The very name is used to strike fear

in the minds of children, And the reality is at
least as bad as the thought. Not just mur for
murderers and robbers, but for thousands of others
who have done nothing more seri.sus than argue

or fight a little t.o vigorously with their
wives or friends or succumb to a moment's
temptation to take something that did not belong
$& them or may be they have done nothing at all.
Jne does not have to be guilty of anything to
land in jail, only to be accused."®

and of course the horrifying experience is the same for both the
innocent and the guilty as one enters

".eeinto a orouded tiny room fulll of faul-smelling strangers
who are at best not friendly and at worst physically

or sexually threatening. Bither way you arc helpless,
ashamed and afraid. You don't know what is going to
happen to you, to your family or to your job if y.u

have any. If you have money and can contact your

people you may get oute If you are poor you don't

get out.

The experiences described above are by themselves sufficient

enough to justify a liberal grant of bail, The need is ewen

greater when we realize +trianls in Kenya are often for

months on end while accused persons languish in custody all

that while, The institution of bail originated to cure this

i1l and the need for the upholding of ¢he spirit of the
institution is therefore apparent in Kenya.

THE OPERATION AND THE SCOPE OF BAIL

Having looked at the meaning and origin of bail, the next
issue to bYe determined is its operation and ita  scope.
When can bail be granted ?

When an accused person is brought before a magistrate, bail is one
of.the first issues to arrise. This is because even if the magistrate's
ocourt has jurisdiction to try the case furthwith, it will not
normally do so, The prosecution may want more time to prepare or the
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-:.!urt may be overburdened with cases and hence a need for temporary

. release becomes imperative.

= Similarly, if the magistrate's court cannot try the case but is only
- eempewered to conduct a preliminary inquiry, there still may be an

3 adjournment and hence a delay which calls fur a grant of bail,

The issue of bail also mrises whenever arrest is made under a

~ warrant because magistrates are authorized to fix bail at the time

they issue such a warrant. The ammount so fixxd is endorsed .n the
warrant and the police without further judicial notice can themselves

. attend to the taking of bail, Under S, 124 C,P.C. the police have

authority to admit to bail any person arrested without a warrant if
they do not regard his case as a serious onej and if he cannot be
brought to trial within 24 hours.

In addition to the above instances, application for bail can also
arise after conviction and before sentencing, But in such a case the
accused is in a radically different p.sition from before since he
has a much weaker case for bail, His c.nvicti.n has the effect uf
. removing the presumpti.n of innocence and adds to the possibility that
he may try to escape. Furthermore, the easy grant of bail might be .f
inducement t. ingage in dilatory and frivolous appeals. In Kenya
it is rarely granted at this stage. The position in England is like
that in Kenya in that if it is granted at this stage, it is on much
more stringent terms, This is because in both England and Kenya there
is a strong presumption that convietion at trial establishes guilt,

In contrast, some states in America grant it with comparative case
and on terms not much different from thuse required before conviction
because in the United States it is often thought that no one is
definitely guilty unless hehas had at leat one appeal.

The next p-.int of determination is how the system of bail operates,
There are various ways of granting bail, In the first instance
the court can require an accused person to depuosit some cash or
property which will be forfeited un failure to turn up for
trial. 52325355—23~33y’ the courts in Kenya have consistently
demanded a dep.sit ,f cash and ignored the provision that relates
$o property in place of muney.

Secondly, bail may be granted on one's recognimance, that is, a
promise by which he undertakes to appear for trial or else f rfeit a
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stated sum of money., Where this is thought sufficient one or two
sureties may be required to enter into a similar recognizance on the
accused person's behalf.Sureties are usually required in sericus
cases, when the accused

", ee(2) has no fixed abode(b) is a prostitutes

(e¢) is an alien; or (d) suicidal

tendencies,"
The accused person on arrest is usually asked to put down the names
of relatives or friends he thinks will act as sureties., The police
are supposed to investigate them and report whether they consider
these persons acceptable in the light of their character and
financial status. The sureties must also be of some social standing
in the community = they must be reliable eitizens. The sureties must
also understand what they are undertaking ,® dw.

. Having wecrked at the meaning, origin and how bail operates, the
next chapter will seek to analyse the practical workingsof bail in
the courts in Kenya., to point out short—comings of the law as
relates to baily to find out whether the courts grant it with
impartiallity.
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CHAPTER TWO
A CRITICAL ANALYSIS OF THE REASONS F R REFUSAL TO GRANT BAIL

INTRODUCTORY

The second chapter seeks t$o have an analysis of the reasons for
refusing to grant bail.It will examine the weaknesses of each consi-
deration, analyse whether all reasons carry equal weight in the
granting of bail, and whether there is any criteria used for setting
the amount of bail. .

Bail is normally objected to if there is a likelihood of the
: __ag_anud abacondhig; or interfering with witness, or if the offence
,'_11‘5 which the accused is charged ﬁ is of a serious naturej or if

the evidence against the accused is strong and hence a likelihood of
the prosecution establishing its case beyond reasonable doubt; and
finally the antecedents of the accused are relevant in arriving at a
decision to grant bail because if the court finds that he has a "bad
record" then he may not be granted bail.

There is no clear authority as to which of these reasons carries
more weight. The C.P.C, (Kénya) simply enumerates the reasons upon
which the deecisiocn to grant bail may be based. ’

Decided cases however, indicate that the chief consideration is
whether the accused is likely to turn up for trial. In R -v- roset
Russel C.J. stated that the principal test is whether the accused
will attend his trial, He further stated that whether the accused
will turn up for trial is qualified by the seriousness of the
offence, the strength of the evidence and the likely outcome-

"ees it is that account alone that it becomes
necessary to see whether the offence is serious,
whether the evidence 4111 strong and whether the
punishment is heavyV

Douglas Brown in his book> which has particular reference to
Kenya and Uganda agrees with the zbove view -~ that th@ principal test
is whether the accused will turn up for trial.

In kenya the practice alsc suggests that the accused's attendance
on the trial date is the chief consideration. The seriousness of
the offence charged for instance will determine whether the acocused
will attend his trial, because the more serious the offence charged,
the higher the chances of absconding. The grant of bail on the
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strength of a security also works on the presumption that the accused
will turn up for his trial rather than forfeit his property. If the
evidence available against the accused is strong, then the law pre-
sumes that the accused knows that he is likely 4o be found guilty
and hence might abscond. However, the allegation that the accused

is likely tqn§ntarfbrc with witnesses hasgégg no relevance to the
accused's appear;noo before trial.

INTERFERENCE WITH WITNESSES

The allegation of the accused interfering with witnesses is one
of the most difficult considerations for a court to evaluate, This is
because such an allegation can easily be made and is often made
without foundation. 'n the other hand, fears of this sort may well be
felt strongly by experienced police officers. and yet be incapable of
proof, If the court finds a valid ground that there is a likelihood
of the accused perscn tampering with witnesses then it is only
logical to lock him up. But how does the court arrive at this
decision ? The allegation that the accused might tamper with witnesses
is mere speculation. There is no way it can be proved that the
accused is likely to interfere just as much as he is not likely tu
\ interfere. In this kind of speculation the benefit of doubt should
; go to the accused person because he is more likely to suffer by
being kept in custody - ~ + especially if he is innocent. The
court should be able to lock at the accused person and the prosecutor
as both reliable and not treat the prosecutor's word as more weighty.
Afterall the only difference between them is that one is charged and
the other is not, otherwise they are both capable of telling lies.

In R ~v= ESAU JANES AND DANTEL OKGQQI% a case dealing with intefference
although not with witnesses, the court refused to grant bail and
accorded more weight to the prosecutor's word and did not take the
assurance that the two accused persons promised not to go baeck to

their places of work. The two accuseds had been charged with inciting
other workers to cause trouble in the industrial area of Nairobi.

They applied for bail but the prosecutor objected -n the ground
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that there was a likelihood of the two accused persons causing more
trouble by further ineiting the other workers., The two accused
promised they would not go to their places of work but to their
respective homes. The court did not grant bail despite their
aassurance not to go back tc their places of work. In such a case
one finds no reason why the prosecutor's word was accorded more
weight than that of the accused persons. Is it not more likely that
the two accused persons would go back to their homes rather than go
back to the industrial area? What proof does the prosecutor have that
the two accused persons are going to cause more trouble? It is all
gheer speculaticn and $o deny a étizun the right to bw
because of a speculation is m gross injustice. In any cage to treat
the accused's words as of nc substance simply because he hae‘b”n

‘gharzed ( italios mine) erodes the presumption of imnocence. The

congtitution provides that
"Every person who is charged with a criminal

offence shall be presumed mooantsuntil it
-ie proved .r has pleaded guilty."

Vhy therefore should an acocused suffer injustice simply because he is
"oaudlty" of being charped? The magistrate ought to loock at the
progsecutor and an accused person as equal an® not to be biased
against the accused. '

Furthermore, it is not uncommon for the prosecution to
object %o an application for bail on the grounds that the accused
will tamper with witnesses with no valid reason for thinking soy In
Kenya +there is no deeision that indicates that the
gourts have warned themselves of this danger. But in Bansania and
Uganda the courts have time and again warned against allegations made
by the police which have no bhase, In the Tanmanian case of PANJU —v=
REPUBLIG 12 the accused had boen charged with the offence of removing
property under lawful seizure, namely 400 $ins of cooking oil and
1,400 hides, An application for bail was objected to by the prose-
cution on the ground that the acoused might interfere with witnesses
who lived near the Tanszania border of Tarime by influeneing them to
move away. The courtirejected the allegations and granted the
accused bail. Bhe prosecutor once again applied for bail to be
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withdrawm,The court that heard the second application warned against
using unsubstanbiated infurmation.It noted that the magistrate who
first heard the application

eses was right in discounting such allegations
see B8 such nh%iunu need to be substantbated
by affidavitees”

The court furtier noted that if magistrates were to act on allegations,
foars or suspicions then$ the sky would be the limit eince there would
be no occasion when Uail would be granted whenever such allegations
are nade.

The need to substantiate the allegations was also streased in
uatmeJmmwmmp In that case the acoused
had been charged wigh corrupt transactions . The prosecution objected
to an application for bail on the ground that the mccused person
might interfere with three witnesses whom the police still had to
interview, The court of first instance rejected the application and
the acoused person appealed against that deoision, Mzavas J, , who
delivered the opinion of the appellate court quoted Wilson Age CeJe,

"The tests laid down in English cases were that
there should he a definite allegation of

taupering with witneasses supported by proyved

or admitted facts showing a reascnable cause fur
,‘ the belief that such interference with the ecurse of justice
" was likely %o coccure. and if the accused was released”

and that mere assersion by the police was not enough. Mszavas J,.
further noted that it was for the prosecution to satisfly the court
that the granting of  bail would be detrimental o the interest

of justice by suppording their fears which are merely hypothetical
unlese and until substantiateds It is,ny submi§ion that the deeisions
of JAUPIR wye HEPUBLIC'S and PANJU =we 33PUBLIC'? are the correct ones
%o be folluwed, uince this is the kind platitude with which everyone
agrecss The prosecution must verfy the truthfulness of the allegations
and not merely object to an accused application for bail, If they
camoet substantiate their allegations then they should be taken to
have no reasons fur cbjection. The need to treat . unsubstantiated
allegations as of no value beoomes more acute when we realise that the
police in Kenya always have an attitude that it would do the accused
Justice to have a first fling of jakl life. The osee of [IUS KE —v-

-
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w"mum the notority of police in Uganda which is not any
different from that of the police in Kenyas, In that osse ithe accused
had been echarged with simple robhery., It alldeged that he had
“uged persvnal violence"” and he was granted bail of two hundred
chillings with one surety of like amount, The state thereafter ame-
nded the charge to robbery with aggrovation, alleging that the
accused had " used a deadly weapon, %o wit a Dangg..." and successfu-
ily applied fur bail to be rescénded, Thersafier almost three months
olapsed without the acoused being brought to trial. The acoused again
applied fur bails, The court that heoard the second application noted
that 4% was not uncommon for police S0 amend charges and thereafter
adk for cancellation of bail and that the motive was not always good,
Kiwanulca Codey questioning the validity of the cancellation had this
%o say

"ees who now $01d them that the accusod used a

? If éndced, he used one he must have used
on m ainant...who should hawe stated

oo long before the case was fixed for hearing.

How the question is did he? If he did why was
was the appjicant charged with a lesser offence
in the first place? If he did not, then is it

no% an afterthought?
The above case shows how the pulice are capable of abusing their
powers §. alter charges at the dxpence of a citisents liberty.
The case alsc shows the need to troat the police allezations with
tho greaitest caution. -
The likelihood of interference with winosses as a reas.n for not

geanting ball therefore needs a strict attitude by the court and
bail should nut bve refused merely Lecause of such allezations, There
ghould be a pro-f of the allegation supported by an affidavit as was

stated in PAWY —w  pmpumzct?

In considering the strength of the dvidence, the court will
likely not grant bail if the evidence against the accused is strong.
n the other hand if the evidence is weak thon there is likelihood
of ball being granted But how the"strength" of tho evidence is
aswessed begs & questions This is because the ovidenoe will not

L
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noraally be available in court when it is considering bail applications
except only in murder and treason cases where due to the preliminary

engquiry one can assess the weight of the evidence. How does the court
therefope arrive at a decision that the evidence is strong when there

is no evidence available to the court, especially if it is the ¢he
acoused's first apperance in courts If the court is considering

bail on committal for trial §he there is sufficient evidence because
the trial has bheen cénducted but not when the accused is first brought
to court,

It may be argued that the number of witnesses might give an idea of
the strongth of the evidence but quality does mot always go with
quantity- there could be many witnesses whose evidence is not worth
muach, It is also a common practice among the police that when they are
asked the number of witnesses, they"inflate™ the figure for the
magistrate to think the prosecutor will establish his
case., At trial the number would have been reduced drastically.

The above consideration as it is now is insufficient, It should be
restricted to only cases where preliminary enquiry is conducted, or
when the acocused is asking for bail before eentencing but after
conmittal, because there is no"strength" to be determined on the
first day of the accused's appearance in court.

Refusal to grant bail because of the nature and seriousness of the
offence is based on the assumption that the more serious the offence
charged, the stronger the temptation to abscond, The courts work uvm a
presumption that the more serious the offemce, the smaller is the risk
that can justifiably be taken either of the defendant's absconding or
his committing offences similar to that with which he is charged. The-
gourt in this case has regard to the likaly sentence if the accused is
convicted on the justification that the accused's perccption of the
likely consequences of a conviction may be expected to have a
considerable influence on his relationfo bail,

The presumption that the more serious the offence the stronger the
temptation to abscond is errondously based since it cannct be said that
after an accused is charged them that establishes his guilt.The
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constitution clearly provides that an accused perscm shouldj)presumed
to be innocent until proved ctherwise., "hen the constitution Dbaid
o person was innocent until proved guilty the system owed that
person no less than to treat him as if heo were innocent until he
was proven guilty. The consideration of the sericusness of the
offence should not therefore even arise, because un the face of it
it assumes that every accused perason is guilty of the offence he

is charged with,

In any case when the Legislature provided that only treason and
murder were not bailable they must have had regard of the "serdous—
ness"of the offence and hence reached a decision that only murder
and treason were more serious than all other offences. . By
implication all the other offences were bailable, Why therefore
should courts consimder the nature and seriocusness of the offence?

It is also argued that {the nature of the offence might indicate
that an accused person might commit another offence. Speaking on
the "nature"of an offence Atkinson J., in the case .f P§§LIP816
with particular reference to house breaking said that it was a crime
which would probably be repeated if the accused was released on bail.
e went on to say,

"o turn such & man loose on soclety until he has received
his punishment for an offence which is not in dispute,

is in the view of the court, a very inadvissble step

%o take. The court wish justices who release on bail
young house breakers that in 19 out of 20 it is a

vory wrong step to take ¥

Again this is an area of speculation, for how can cne tell with
eartaigggx_that the accueed due %o the nature of the charge is likely
%o commit anothef offence? In any case this speculation amounts to
pre~judging the issuegsince the court is already convinced that the
accused has  committed the offence and  is now speculating on
"spmother”, In countries like America such a speculation is unlawful,
The american magistrate is not entitled to speculate on the possibility
of the acoused committing crimes while on liberty. The prosecution
has to prove the case beyond reascnable doubt and no inference can
be drawn from mere arrect.Recognition of the presumption of innocence
involves no speculation as to whether the accused will infaot be
convicted., It does involve a recugnition that his procedural right
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cannot, consistent with due process be determined with reference %o
such sAulatian. Furthermore presumption of innocence is incompatible
with speculation as to whether the accused would be likely to

repeat the affence or would be ' a menace to the community or would
tamper with witnesses.

Moreover, it is wrong to justify pre~trial detention on the ground
that the accused might commit a serious offence, otherwise it would be
legitimate to lock up any member of the community whom it was thought
might commit a serious offence. The only difference is that the accus—
ed person is charged with an offence,.

The accepted method of preventing the commission of
offences is amthe threat of trial and punishment but not prior confine-
ment, Prior confinement may be essential in the interests of publie
safety in a narrow class of serious cases particularly those involving
threats to life or limb, But even the fact that the accused has
committed a serious offence does not establish that he is likely to
conmit a similar offence in the relatively short period leading up to
his trial, Murder as a result of a family quarrel for instance, is
unlikely to be repeated shortly after dbut a dburgler who knows he is
guilty may " do another job or two" before he " goes down " and yet
murder is more serious than burglary. The nature of the offence there-
fore dues not indicate that the accused is likely to commit another
offence, It is in any event extre mely difficult if not imposible to
predict with any degres of o0 certainty who will and whoe will
not commit further offences whilet on bail,

It is therefore only proper that" the nature and seriousness of the
offence” should not arise in considering whether to grant bail .

If the police feel an accused person might abscond then they must base
their allegation on some other reason such as " the accused has
absconded before " and not because " the offence is very serious "
The fear of absconding should not weigh much upon the court's
decision since failure to appear is a distinct criminal charge.lIt is
also a fact that many appear because they know they will probably

be caught if they flee; or because the evidence of flight is

relevant and admissible at trial to prove guilt; and finally, they
know that the probability of acquittal will substantially diminish if
they flee,
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A liberal attitude towards the grant of bail, it is admitted, may
result in a slightly higher number of absconding but where imprison-
ment is inappropriate as a punishment of guilt, it is still
inappropriate as a means to ensure attendance. Bail should therefore
be made the rule rather than the exception.

THE ANTECEDENTS OF THE ACCUSED

Antecedents include the accused's previous convictions and the
whole of his past history. If the accused has abused grant of bail
before or is already #n bail in respect of another charge,these facts,
will count strongly against him, In MICHAEL WAWBRU =v= REPUBLIC 17
the accused's advocate applied for bail but the prosecutor objected
on various grounds including the fact that the accused was already
out on bond in respect of anothepmtharge . This therefore showed that
the accused was cayppable of abusing grant of . bail and he was
accordingly not granted.

Another factor that is taken into aceount is whether the accused has
turned up on many previous occasions. If the answer is in the
affirmative theghe is likely to be a good bail risk.

It is also argued that an accuzed's previous convictions will indi-
cate the propensity to commit further offences and hence he should
not be granted bail, But it is hard %0 reconcile this proposition
with reality. The fact that an accused has been convicted before
sn&éid not spell his doom because he could have committed the
offence due to a temporary lapse in crime. In any case the

antecedents .f the accused are normally not common until the time of

pentencing when the prosecut r produces a certificate of convictions

and before then, there is nothing that the court can really luock at.
Another problem that is likely to occur is who is tv enquire into

the antecedents of a man applying for bail. In the case of Q'CALLAGHAN1S
the court ruled that it was the duty of the magistrate to carry out

the enquiry. But it is a delicate matter. If the magistrate asks the
prosecution whether the accused has any previous convictions, he lays
himself to an allegation that he will be prejudicial at triall If the
evidence is admitted of previous convictions then it is only proper
that the magistrate who hears such evidence should not be the trial
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magistrate, If on the other hand the prosecutor of his own volation
offers information om the point, he should not provide detailled
information,

A further problem that is apparent in the issue of bail is the me-
thod usedin to fix the amount of bail. The only guidpprovided in the
P.P.Ce is"reasonablpnessy What is reasonable is bound to differ
depending on different magistrates, The practice however indicates that
bail will be fixed with regard to the gravity of the offence., If
an accased person is charged with stealing goods of a cartain amount,
then the security required by the court will be almost the value of
the stolen goods although this again involves an erosion of the
presunpiion of innocence, This is because by fixing the amount of bail
on the value of the goods allegedly stolen implies that the
accugsed is guily of the offence he is charged with,Futhermore, the ab-
ove criteria is still unfair since gthe police are in the habit
of exaggerating the value of the goods -~ it is obvious that they
always give a higher fisure than the actual value of the goods.

That is even worse is the fact that magistrates at times do not
seem to bear in mind the value of the allegedly stolen property. In
JUSEPH KDMOTHO MUGAMEI and MARY MBUKT MUCAMBI'® the two had been
charged with stealing 870 crates of beer, the property of Kenga

Breweries. The value of the beer was estimated at K. Shs
126,286/50. The magistrate in granting bail required each accused to
§idhn a bond of 50,000/=  and each to have one surety of like amount.
The security demanded amounted o 200,000/= which was almost double
the value of the 870 crates of beer. '

In addition it is a common practice among magistrates to fix -
an impossible bail to assure that there will be no delay in the
accused's experience of his deserved punishment. Their philosophy is
that it will do the offender good to have an immediate
"$aste of jail®., This is clearly a misuse of bail that calls for
reform.

The need for reform is even more urgent because nongof the testis
applied in deciding whether tu grant bail provide no uniform answer
%o the question whether bail should be granted, It is sometimes
granted in the most serious cases and denied in the less serious
casese It is also a problem o tell the certainty of an accused's
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conviction because not all facts are available to the magistrate
when he is gonsidering the grant of bail . The end result is that
magistrates exercise their discretion to grant bail according to
unclear criteria. The outcome is that bail is set in & such a
routinely haphazard fashion that what should be an informed,
individualised decision is infact largely a mechanical one in which
the name of the charge rather than all the facte abéut the accused
dictate the amount of bail.

It is my submission that there should be a liberal grant of bail
and although this may result in a higher numberbof people absconding,
it should override the extra work that will have to be done by the
police in trying to find the culprits.It is also admitted that speedi-
ng up of eriminal cases will help to alleviate the present injustice.
This would require an increase of perscnnel and the issue
of bail would not even arkse,Since we also saw at the beginning of this
chapter that the chief consideration is whether the acoused will turn
up for teial, the criteria to determine this should not be based on
property. Rather, the court should look at whether the accused has
permanent residence in the area or country because to continue to
demand property amounts $o diserimination. No system of equal justice
can tolerate this sort of discrimination against the poor if reasonable
alternatives exist, However a discussion of the reforms is reserved for
chapter four.
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CHAPTER IIIX
THE EFFECTS OF NOT GRANTING BATL

Befusal to grant bail plays a significant part in disadvantaging the
accused person in several ways. In the . first place the
outcome after trial is likely to be "guilty" rather than "not guilty"
Secondly it cannot be denied that the accused person suffers
psychelogicallys thirdly the accused being in custody camnct support
his family; and finally the government has to maintain the accused
persons in custody at the expence of the public, Each of the above
foetors will be considered in turn in the following discussion,

The refusal to grant bail affects the accused®s likely outcome in
that the fixing of bail (even in a modest amount in the case of an
indigent accused) may have the practical effect of denying him
release, This is partiqnlarly the case for the lucky accused in custo-
dy who can afford the sepvices of a lawyershis maximum utiliszation
of the lawyer's services is greatly hampered withe This is because an
imprisoned man has no opportunity to cooperate fully with his counsel
and is less fawvourably placed i+ in getting advice from his counsele.
lloreover being in custedy it is unlikely that the lawyer would be
willing to visit the police station as often as possidble as he
himself would visit the lawyer. Furthermore an accused person in
custody cannot investigate his case to the maximum. The advocate
cannot bast trace witnesses as the client, The client being the
person with most at stake (especially if he happmens to be innocent)
is naturally likely to apply- himself even more than a lawyer to the
task of finding the evidence that will secure his acquital. The end
result is that the accused's defence is inadequate and the chances of
aequital areo minimised,

It is also a fact that being in custody the acoused person cannot
in any way earn money that is still necessary for bhis right to
appeal.

In comparing the likely ocutcome of an accused insusbodyat liberty
and that of an accused in custody, we find that the la tter's sentence
is apt to be more severe than that of an accused person at liberdy.
The appearance and demeanor of a man who has spent days or weeks in
Jail leflects his recent idleness, isclation and exposure to the

£
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Jadl house crowd, He is apt to be unshaven, unwashed, unkempt and
unhappy as he enters tlp courtroom under guard, How subtly do these
fastors inter-woave with all the legitimate but unknowable elements
of the centeneing decision ? A magistrates right ¢> base findings of
foct on witnesses "demeance™ 4s unchallenged. It cannot therefore
be said that the magistrate is immune from the same reflex action in
sentencing,

There is also the psychologisal effect. An accused's psychological
male up is likely to be a mixture of anxiety, depression, hoetility
and bittorness., And for the accused person who turnae out %o be
immocont, he suffers humiliation and injury to his morale.Partly
bacause of the indignity -f being incarcerated unnecessarily and
partly because -f overcrowdied prisons the British Parliament passed
the bail act of 1976, This was the first attempt to control bail
decision, The Act, inter alia, oreated a general right to bail, The
realisation by the British Parliament of the meed to reform the
gystenm of bail was occassioned by the injustice that bail deocisions
ereated., The law that relates to ball in Kenya was "imported"
substantially as it was in Dritain, It cannot therefore be said that
as far as Kenya is concernmed the law that relates t- bail is
satisfactory whereas tho same law has been found to be lacking
sonewhere olse,.

In still ounsidering the effects -f refusal to grant bail, one
finds a sharp contrast creditwise between an accused who was at libw
orty and that who was in custody, This is because the former has =
proved trustworthy by turning up and he therefore stands a better
sentonce.

I% 45 also true that public interest is served if prisons are not
elogged with untried porsons. At the begimning of 1976 the total
figure of vmu;nf.téhd persons on remand in custody im Britain was
35500 persons.®’ It is submitted that the figure is even higher in
third wokld countries. In Kenya, at the end of 1973 there were
45051 unconvicted perasons and this constituted abost 157 of the
$otal prison population.>’ The more people there are in prisom, the
more money is spent in keeping them there.



21,
Betweon the years 1977/78 the recurrent expenditure in the Kenya
Prisons amounted o K., Pounds 4,245.0 while the estimate on developm-
ent was K, Pounds 255.0 giving a total of K, Pounds 4,5&0.0?2
The government obtains this money from the public and it is therefore
for the latter's interest that as few people as possible should be
kept in prison.

Another (€ffect is the fact that there are chances that an acoused
person maw‘ oose his job ( if he had one) because of being locked up
in custody for a long period. The end result is that an accused's
dopendants suffer. It is therefore not a surprise to learn that
innogent persons whose only "offence™ is that they have been charged
plead gullty rather than suffer in custody while awaiting trial.

The abuve reasons justify why pre-trial detentions should be
avoided, and especially in cases not punishable by imprisonment. Cases
not punishable by imprisomment ought to have an automatic right %o
bail, But to continue to demand money partiocularly in such cases is
still unfair. This is because many of the accused persons are
penniless and have no choice but %o languish in prison despite the
fact that they have been gramted bails Although the law is supposed
to protect the rich and the poor, the institution of bail illusirates
most dramatically that the rich receive preferential treatment under
our system of oriminal justice., Bail practices provide the clearest
examples of economic discrimination in the oriminal process. Affluent
accused persons are not presumed to be more innocent than the poor
accused persons yet the p.oor who are unable to purchase their ffeedom
languish in the ofien cruel environment for months or even years
awaiting trial, while the wealthier accused buy their liberty and
remain free to pursue their economic ventures, The familiar adage
"the rich get richer and the poor get poorer" seecms applicable
when bail practices are soritinized. There oan be no justice where
tho kind of treatment a man gets depends on the amount of money he
has. As earlier stated, no system of equal justice can tolerate this
sort of discrimination against the poor if reasonable alternatives
exist.>> This is even more why the law of bail in Kenya should be
reformed,
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CHAPTER IV
RECOIDIENDED REFORMS AND CONCLUSION

In "Phe Manhattan Bail Project” 24, 1t is moted that the bail
system has, almost firom the tine of its incoption, been the subject
of dissatisfaction. Yot proosf of the need %o reform has produced
1ittle 4in the way .f fundamental changes in countries like Britain or
America, and oven worse, has produced mo change at all in Fenya. The
result is that conmitting mogistrates continue to misundestand or
misapply the ariteria for pre-trial releasej; contimue to make bail
deterninations on the basis of skimpy and unverified facts, and
further, a substantial number of accused persons who are

not yet convicted but only charged are denied release simply
because they are poor,

In Britain where the provisions of bail are similar $o those in
Kenya,; there has been an attempt to reform the law of bail by the
passing of the Bail Aet 1976, which created a general right to dail,
It is my contention that Xenya should not remain adamant and "stick"
touunsatisfactory provisions which at the moment serve to defeat the
purpose of bail.The necessary reforms are the subject of this chapter.

Looking at the oriteria courts consider for the granting of bail,
it is ovident that some do not justify the granting of bail while
others need modification, In cunsidering the " nature and seriousness
of the offence™ the court, as it were, assumes that all persons
charged with an offence are guilty of that offence, otherwise why
ghould theoy consider the gravity of the offence sharged? This
congiderationg,by supposing that all acocused persons who have been
charged are guilty, erodes the constitutional presumption of innccence.
The constitution elearly provides that an acoused person is to be
proguned inmocent until proved guilty or until ho pleads mlty.6 To
consider thersfore " the nature and seriousmecs of the offence " is,
o say the least, pro-judging the issue., It wore better if this
consideration was removed from the C.P.C, because as it is at the
momonty it violates the presumption of innocence.

Another presumpti-n that serves no useful purpose is the " strength
of the evidence,” This is because there is no evidence available befo-
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requirement may be placed that he returns to cutody after specified
hours.In this way it cah be said that the accused will suffer less
injustice while he is awaiting his trial,

It has alsc been pointed out previously that the requirement for
money or property as an alternative to bail is discriminatory against
those who have neither money nor property. The law would be providing
no justice if it uppressed the have-nvts in sveletys In this regard
the recommendations of the Vera Foundation.a6
alternative to the requirement of an acocused having to deposit some
money or show the amount of property he has before he is granted
bail, The Vera Foundation was a project undertaken by staff members
and law students of the University of New York. It recommended a
standard form of questionnire detailing the acoused's stability and
roots in the oomnnnity.26 The questionnaire willl provide information
about the accused's employment, where he lives and for what length
of period, the relatives he is in contact with and also provide
information about an accused's past criminal record.It is then through
this information that the acoused's eligibility for release by
reference t$o points scored based on community routs can be determined,
If he has more than specified points then the accused golifies for ba-
il, In this way all accused persons will have the same treatment at
law rather than have those with wealth getting preferential treatment
because of the " power " of money that they poceass

In addition, it is important that each case be considered individu-—
ally on its own merits. It should be immaterial that the accused has
committed other offences prvicusly. In any case the fact that the
accused has committed other offences before is not evidence to show
that he is guity of the offence,with which he is presently charged,
The law requires that he is to be presumed innocent until proved
otherwise,

As regards the magistrate's discretion which at the moment is
exarcised through some obscure principles, there is need for laid
down guidelines upon which this diseretion should be exercised,

could serve as an

Moreover the process of bail determination needs to be more
responsive to the seriousness of the matiter.It is not just enocugh to
take an average of 2 minutes to decide whether to grant bail ur not.
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Un the euntrary thore should be investigations to establish the
validity of allegations which would be a basis for objections to grant
bnils The magistrates must scatisfy themselves that any allegati.me
againet accused persons truly emist by questining the polices The
lattor might be reluctant to disoclose dotalls in open sourt
whore the preass and the friends of the acoused eould gaim infurmajion
that eould hampor the police im their work, Magistrates should theref-
220 bo given powor o hear ball applications in camera at the request
of gither the prosecutor .» the accused,

It ie also true that the alring of arguments publicly, as to
whather the accused should or should not be gronted haill often
prejudioces $ho prospects of a fair trizl, To maintain the interost
of justice, the law should be reformed to the effect that a maglstrate
whe hears the application should not be the trial magistrate.

I% is further important that magistrates should give reasons for
the refusal ¢o grant bail, It iz only then that the party whose
liverty is ot stake con have a feeling of falrmeass.

Dut perhaps m.st important is the fact that the hearing of
eriminal cases nead 4. De spooded, In that ovent the issue .f bail
would n.t evon arise, Thia will moan an incroase of the personnel
and this can only be done by the judisiary.

I% is oy submission therefore that there 1o am urgent need fur
roform of the law relating ¢ bail ali.ng the lines hereabove
muggected.
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25The Federal Bail Reform Act 1966, 18 U.S.C.A.
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APPENDIX B
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Hature of work Fron To R‘asén loft Weokly wage

210-3010!6 o any UNioNeseessseseesesslOOBlovessncovssecesscccsnone
23&31.’60@%& with employuent Ag0N0Yecssessecesclitii0osecossescoves
2?-3113 ﬂppurt Wﬁlﬂoocoo.oo.om"-ooonm and addresSecccescee
How often ountribut@csessssee 0Nt sseeslant contriburioneceee
Jother inovma: famllyessesBovie 0hookSeeee0dd JobSessse0thoreces
H.Saﬂnas OF InsurancdcceescescscscsrencnscossslBNossecnsscsccoe
e 0D 0000000000000 090000000000200000000000000e0ittetisneesssessosne
J3eArroated DOforGscsceec s COUVICEIONBeaencesTiNG SOrvodeceees
terrobation or ParcloieViliecesesesViclalbassesNoWaesee0fficoPesee
AddroSSeesessssescsssesses s PROMNBesssssssselourt or prisonessece
15eBall over sotsesee(If yos) How muchs £20Cssesess0aBhesssb0llatoral.,
8190 1%eseseveccesiho Flt UDssossesssessseseestliWosoossesonse
3504311'3 roloased without Dall.csesevcsecceeTNOWesscosvocossccisnes
37«3var hospitalized for:
Modical.ssecocssscssscceliOntaloccccsncscese I PUGsss0secssvsnconse



R APPENDIXZ ¢ (Contd.)

38033]1001 last attendedeccecoscseccssVh@Nosssselact @‘adou..........

3956xVicesseee s Dralt statiuSeeseesBranchessceeRankecosssssccscssee
M;au«cqnootocqn-‘rﬁooccuutooobooobiﬁﬂharii,‘noucoooc-o'-oo.-o-o

4. ellave you called mﬂ‘goococoooono.whcoootompctnootoooooooooooo

41,Have you any papers With YoUseesosesscccsscscrosscacescnsscesee

42,1s there anyone we could call as & reference{cmplcyers,relatives,
religious leaders, teachers, landloris, union, credii ref., cic.)
(Space provided for detailed informatiun,)

I agree to allow Vera Foundation to call the people listed
immediately above 1f the foundatiun wishes to check my references.

Signatirescsscescacssnsesnce

# This box allows the Pr.ject persommel %o rec.rd the various
stages of progress with each interviewee,"S"giands for those ouses
which are selected at random for the experimontal,or'sampley groups
"C" gtand for control group.iAt astage"Rl", the information obiained
at the interview is evaluated ¢t  see if the casze is worthy £
investization., "R2" stands f.r the evaluathon mada of the case
after the information has been verified, A determinativn, on the
basis of the complete record in the case, as to whether a parole
recommendation should be given is made at stage"R3"., At "R4", the
decision is made on actually submitting the recommendation 4o ths
courte It is to be noted that between"R3" and "R4A™ svents might
tako place which would effect the deocision on submitting the
recommendation, The most frequent of these evenis is the apperance
with defendant of private councel.

#% The information in this box provides an acocurate record of
when the questionnaire gues out and returrs, ie.c., how long the
interview takes, and when the verification (checkout, "eo" ) begins
(») and ends (es.
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