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INTRODUCTION

The Law of succession Act Chapter 160 of the Laws of Kenya came into
; st g ) ’ ;
operation on 17~ of July 1981 as legal notice number 93 of 1981 shows,
Those who died before it will be governed by their laws of succession
which wexe in force then. This means that the Customary Law of

succession of the Gusii .and other laws of succession that applied to

unities before the commencement of the Act will still apply

other co
ST
to the estates of the people who died before 17~ July 198l.

All those who die after the commencement of the Act however, are
to be governed in all respects by the Act. It contains a code an’
matters as intestate and testate succession.

Section five of the Act provides that one may make a will and
indicate the Law of succession that will govern his estate. That is,
whether Lis customary Law of succession or that in the Act. However
as will be shown in the discussion in this paper, the formalities of
making the wills are complicated and most people may end up dying
intestate, In that extent the intestate succession rules of chapter 160

will apply.

The Act was enacted to apply uniformly in Kenya on the assumption

wm

Fh

that customary Law of succession discussed in chapter two of the paper was

out of touch with realities of modern Kenya. In the chapter it will be
shown that this assumption was wrong as far as the members of the Gusii

wF
community are concerned. In chapter one, we discuss the difficult times

that customary Law has goene through both in colonial znd independent Kenya,
Ry T

: S N siin Shu |
The aim here is to give a background to the discussion of the Act in

chapter three as to howipiwa .further instante wiw< customary Law is aimed

at being phased out.
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Thus in chapter three we discuss the Act how it has been based
on wrong assumptions and how it may be impracticable on

_gpplication. Finally we give our conclusion.,



CHAPTER I >

A BACKGROUND TO THE CUSTOMARY LAW QF SUGCESSION

The indigenous African communities of Kenya had customary law to
govern their social political and economic lives even before the
establishment of the colonial Rule.1 Law is common and indeed an
indispensable attribute of all %uman societies including the African
communities.2 However each African community had and still has its
own customary law thaF is éiffe;ent from that of the other societies
because each society has different philosophy of life that is reflected
in these laws. The reasons for ‘the existence of this differences in the
philosophies of Life haYe been stated to include Historical events of
each- community, the geographical positions, their way of thinking about
human life aﬁd their languagese
| The object of this part of the paper is to show the difficulties that
customary Law has faced both in the colonial and post colonial periods
cf Kenya. The problems in the view of the writer of this paper have
hindered the develcpment of customary law and in some instances as will
be shown belcow led to the total disappearance of the same,

Only those areas of customary law related to customary Law of success
are discussed below, These partain to the institutions of property and

. 4
marriage.

These two areas of customary Law are discussed in the context of the
difficult tests of repugnancy to justice and morality, inconsistency of
written Laws, rules of asce;tainment, which they had to pass through
before they could apply in society according to statutory provisions that
are discussed belpw. Also the customary Law is discussed in the context

of the legislations that were applied which had BEnglish values, and others

promulgated to replace customary Law and in some aspects as will be shown.



- 2

lead to its disappearance in the long run.

(&2

The British govermment started administering Kenya directly in 1895.

-~

5 - S
It has been indicated  that the basic problem fzced by the colonial
governement at its establishment was how to develope a legal system that

would embrace the whole country,; This is because there were different groups
T

of people with different ways of life in the same territory. nese were the

European settlers, the Asians, the African ethnic groups and the Moslems..
The problem was aggr-v ated by demands made by each of the groups that their
respective laws be applied onto them. Tne European settlers for instance,
were insistent that they were entitled as of right to the English legal
system which they had brought with them from England as part of their

: : 7 - . .
heritage of the common law. The Moslems who are said to have had a complete

. : : 8
d to be taken intoc account. The

0

legal system under the Mohammedan law h
African ethnic groups formed a majority of people in the colony. One wiiter
has.said that if too much imposition of law was going to be done on these
- S
pecple, the govermnment was to be ready to expect a rebellion from them.
To govern all these people, the rulers of the colony derived their legal
s : . S e o ., 10
excuse for administration from-the 1897 East Africen Order in Council.
Unter this statute, the colony was to be ruled by orders in council which

sk

were laws promulgated in the colony by the Soverneor or Commissioner by virtue
. s Faesd St Ak s , e
of powers conferred tc him. Under that statute also, foreign law was imported

to apply in the colony. This for instance waSimportation of common law

doctrines of eguity and statutes of genzral application which were inforce

e

n England in the lst August of 1897 tg be applied in sc far as the

o o o e 12
nhabitants of the AuiccvEde permitted. English laws imported as such

|

were naturally to apply to the English people in the colony. But these, as

was shown above, were not the only inhabitants of ths protectorate. It mesans

therefore that in so far as the Africans, the Moslems and Asians permitted,

English laws would apply onte them by virtue of that provisicr.

B



Sut to talk of permissiocn is to talk of compromisez betwsen these varicus

groups and the rulers of the colony. This is not what happened, but

5

Q

instead the laws were imposed on the people as will be shown in the
following instances.

Article 12 of the East African order in Council provided for the

z 3 £ 2 -4_13 - {4 2y =
application of Indian Acts. These were the Indian civil and
criminal procedure codes amd the Indian penal code to regulate matters in

: : ' . , i ; . 14
courts; whereas by virtue of section 3 of the native courts Regulations
these were the courts presided over by a Eurcpean Officer namely, the High
court, the chief Native courts, the provincial court, the District court
and assistent collectors courts. It meant therefore that those Africans who
took their affairs into the Eurcpeans manned courts had no choice but to have
their affairs governed by the foreign procedures and a new penal law o
replace their customary law of the same.

Article 52 {c) of the East African order in council further show that

although customary law was allowed to apply it was to be at the mercy of the

4]

commissioner. It provides as follow
fThe Commissiocner may, wish the consent of Uhe Secretary of
state, make rules and orders for the administration of jJjustice
in native courts and in particular...
(b) &alter or modify the cperation of any native law or custom in
in sc far as may be necessary in the interest of humenity and

)]
@]
-1
4]
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This provision did not apply to none nativelaourts or their laws. It shows

the racial bias by the government and disrespect for the African Institutions
of courts and their customary law in that,customary law could now be modified
at the whim of the commissioner. his same negative attitude towards customary
law remained throughout the colonial period and sven after, to the detriment

of customary law as will be realised by the end of this part of the paper.
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Another superficial allowance for the application of customary law
was article 20 of the 1902 East Afr;can order in council, It provided
a direct legal basis for the application of customary law.. It reads as
folléws:

tIn all cases civil and criminal to which natives are parties
every court (a) shall be guided by native law so far as it is
applicable and is not repugnant to justice and morality or
inconsistent with any order in council or ordinance, or any
regulation or rule made under any order in council or ordinance
and (b) shall decide all such cases according to substatial
justice without undue regard to technicalities of procedure

or without undue delay.

This article appeared as it is as article 7 of the 1921 Kenya colony order
in councily, made after the annexation of Kenya colony in 1920, It remained

like that until;ﬂ967 when the judicature Act subsection 2 is substantially
the same as artile 20 of the 1902 order in council quoted above except for
the fact that the judicature Actl!s provision removed the racial aspect
implied in article 20 of the 1902 order in councils. This is due to the
extent that oviginaly customary law was only to apply in a case where

both parties to the dispute were !natives? which meant that if one of

the parties was nct a native for instance was a European or an Asian,

fhen instead of customary law applying, it was English Law that applied.
This was prejudicial to the African party. .The present position as
changed in the judicature Act Section 3(2) shows clearly that now even

if one of the parties is not an African still customary law may guide

the coultt,

In the foregoing account it has been shown that there were statutory
provisions as basis for the application of customary Lawe. It is now
appropriate to show the difficult tests that customary law had to go
through in order to be applicable,

In article 20 of the 1902 order in council and in section 3(2) of
the judicature Act customary law in order to guide the courts must not
be repugnant to justice and morality. It must not be inconsistent with
any order in council as was shown above.

In the first place, the provisions show that customary law was and
is only to tguide! the court in deciding disputes, It means that it is
not mandatory that the courts were to and will apply custcmary Law,

.
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They could and may choose not to be guided by it especially if they o
thought or think that it was repugnant to justice and morality or
.inconsistent to any written Law. These tests for customary Laws
'application also appeared in Section 12 (3) of the 1902 order in council
which provided that the commissioner would make ordinances respecting
customary Law so far as this was not opposed to justice and morality.

It has been indicated by criticsl7 of these statutory provisions
for customary Law that no order in council or even in independent Kenya,
endevoured to define the phrases repugnancy, Jjustice,morality and |

humanity. It is not therefore clear what they meant or what

. ot
they now meane.

One colonial Judge in a Tanzanian case Gwag bin Kilimo vs Kisunda bin

1 ;
Ifuti & has said

1T have no doubt whatsosver that the only standard of

Jjustice and morality which a British court in Africa

can apply is its own British standard. Otherwise we

should find ourselves in certain circumstances having

to condemn such things as the institutions of slavery.!
It is clear from the views of this Judge that the standard/ussd were s/
those of the British ruling society. In this way, those in authority
could do anything to rid of customary Law using their stancards. This implies
an ettitude that the people were primitive. The British government was
to remove from the African anything that might harm himlg. For instance,
the customary way of punishment by flogging was aboclished on

. . " 20

grounds of Jjustice and morality. On these same grounds other customary
areas not related to the Law of succession such as custodyZl of children,
were replaced by statute with English values of the welfare principle this

was the Gurdian ship of infants Act secticn 17.

There was alsc the test of inconsistericy . Aurther Philips has indicated®

that one of the problems that customary Law faced was that it was not
on record. To provide that it would not apply if it was inconsistent to

any written Law amounted to =Y displacement of it, in place of
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the English written Laws that would apply. This inconsistency tests for
instance outlaw all the criminal customary Lew infavour of tre penal ccde

R Lo R c 23 . o 3 .
as further indicated in the constitution of Kenya ~ section 77(8) which

o person shall be convicted of a criminal offence unless

+

provice that

ps |

that offence is defined and the penalty therefore is prescribed
in a written Law. However, as regards the personal matters of the people,
such as succession end marriage whose customary Law is nct in written
may apply to people by virtue of section 82 4(b) and (c) of the
constitut{on. But even this must not be inconsistent to the constitution.
Case Law24 has shown that customary lLaw regarding personal matters of
marriage may be disabplied on grounds of inconsistency with the
constitution.

Another test is that of ascertainment. This is to the effect

that the custorm to be applied apart from it having to pass the tests

of repugnancy to justice and morality and incconsistency to written Law,

—~
—

g . o s : <O B

it must be ascertained according to rules set out. These are that

the party relying on the custorm in a civil case must plead it. He must
ying

further show that the custom has been in existencs since time immemorial

and was relied on without interruption and that it must be confined to
i : .25
a particular locality or group of pecple .
The Legislature has however provided a way that can help the courts go
to go about establishing a custom. This can be seen in Section 87(1) of

the civil procedure cocde which reads as follows:-

'Any court may, in eny cause or matter pending befure

‘it in which guestion may arise as to the Laws of any tribe
casts or community summon to its assistance orne or more
competent assessors and such assessors shell attend arnd assist
ccordingly

However the provision is to the effect that the court may choose to call

assessors, which means that it may not call them if they chcose not to.

It hes been indicated28

that assessors may take the form of expert witness

' igi e ' ing out some study in the area or
such as anthropoligists that may be carrying y I
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age and positicn in society as was indicated in the case of B vs Mutiwiwa,

4

In the case, the cqurt received assistance of assessors whose opinion
vw3s regarded as being on the same footing as the evidence of an expert
witness. The evidence so given to the court by such assessors or exgert
witnesses, is further subjected to the discretion of the court. For

N
inséance section 51 (1) of the evidence Act provides that the court is to
form an opinion as to whether it is to admit the evidesnce given. ' This
clearly shows that a cogrt méy not _be bound by such evidence after
much effort has besn spent in obtaining it.

The rules of ascertainment of ctustomzry Law that applied in the

2 : 5 o . 30
colonial period only in sourts presided aver by a European officer

. Ol .
have now been extended by the magistrate couts Act™ to all courts in the
country. The extension of these rules to all the courts unlike in
the colonial period shows how much more the independent government is

determined to extinguish customary Law than the colconial government.

The independent government hes been more aggressive in extinguishing

provided that the English Law of Contract is to bs the Kenya Law of Contract

whereas the High court has held in Kamanza Chiwaye vs Manzz Tsuma

that it is the English Law of civil wrongs on torts which asplies to
Kenya and not the customary Law of wrongs. This means that the English
principle of Liability and reliefs will be applied in place of those

under customary Law.
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The courts have nct awarded customary lLaw the respect it deserves.
A History of this can be seen in the administration of customary Law in
: 35 . - at £ 1508
the native courts” Section 13 of the native tribunals rules o 08
gave the supervisory powers over the natives tribunal to the
surbodnate courts. The surbodnate courts were presided over by the provincial
TR - S
and District commissioners . These were to revise cases and hear
appeal from the native courts following the procedure of an original cases in
: : 37 S } . . .
a magistrate's court ‘. But this was normally nct the case in practice
since sometimes appeals from the magistrates to the surbodmate courts were
delt with administratively, that is, without following the procedure
laid down and sometimes the penal code was applied before being
: . 38 * . et . - . - .
authorised to do so ~. The problem of this situation is that one could not
trust such administrative officers with customary Law if they could not
in the first place follow the procedure laid down by themselves.

; 39 o T ;
In some instances the District Commissioners who had the supervisory role

the courts, did not know what customary Law to be zpplied in a given

situation, or they could ignore whatever custorm there was and applied

what they thought was righ

ot

In the areas of marriage anq property which partaine to the Law of
succession wiil be discussed in the context of the foregoing account on
customary Law,

 The colonial government was always quick to preovide Law for tho;e Africans
they thbught had accepted the western way of life. For instance Regulations
64 and 65 of the 1897 native courts Regulations. These provided that the
personnal status of a native christian would be governed by the
Law ~ _ for the time being in force in such cases in British India, which the

natives who were neither Christians nor moslems would continue being=

governed in their personnal status by their Laws if such Laws in the opinion
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oFf ire court were not repugnant to natural morality and if it coulcd
»
e ascertained, This provision carried tne civilising element in that theso

Africans as is deflned in article 65

,..

, that is, Baptised and has not

asuhseguently formally ebsorbed the Christian religion or who is

to the satisfaction of the court by the responsible Eurcpean

keag of any recognised Christiar missicn within the protectorate to be
a wona fFide member of any Christian religious body, were to be considered

as noving abandoned their old sinful way of life under customary Laws which
was tne control of sin. Therefore it was necessary to provide for such

&
converted peonle in the new life hence the import

Laws of personal status that ~ﬁpllod to Christians in British India.

In connection to this provision was also secticn 39 (a) of the East
africa marriage ordinance of 1902 which provided that the Law of succession
wiiich would apply to the people who got married undsr that ordinance was
tire English Law so leng as the property of the subjsct of succession
could be said to have been individually owned by the deceased person
who married under the civil Law. This provisien catered for the
African whether Christians or not who had chosen to marry under the civil
Law. BSuch people were assumed to be living in the English way, for instance
in acquiring property which they could czll their own that needed not e
governed by custowmary Lew. This was to encourage the Africans who
had opted for the English way of living to stay there since they could then
find it & complete system of living.

LIBRARY
The English Laws of marriage, either under the Ezst Africean Marriage

. . . . iy} L ok
ordinance which is the present day marriage Act ~ or under the native Christizn
marriage and Divorce ordinance the present day African Christian marriage

e L 41 . \ : e
and Divorce Act '~ embodied the English values and principles of

marriage This was for instance the in tut.on of MCn GGy, Tt woteo

direct;cédu{;k . with customary practice of‘polygamy.

"
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1t means therefore that those Africans who married under the English statutes,
had to abondon their customary practices of polygamye. They lack capacity while

-

the first marriage is still existing aﬁd has not been brought to an end
either by divorce or death to marry a second or third wife.42

In the earliest position as shown in the 1902 marriage ordinance, such
subsequently married wives and their children were not to be considered
as widows and their child;en legitimate heirs of the deceased man for
purposes of succession, But this position was later altered when the
government realised that so many of the Africans who got married under the
English ways had not changed much from the African nature and therefore still
went back to the traditional ways and contracted polygamous marriages, The

. 4
new position came to be that shown in Benjwa Jembe vs Pricilla Nyondo, ?

In that case, Pricilla Nyondo who had been married to the deceased, under

the rites of the Anglican Church, brought an action against her brother

in law and the wives that her husband married while the marriage between him
and her (Pricilla) was still subsisting, that she be declared the sole heir
to her deceased husband?s estate according to the English Law of succession
by virtue of section 39(a) of the 1902 marriage erdinance, The court in

the first instance granted her the declaration as prayed but on appeal
Justice Barth held following the 1904 marriage crdinance which had

amended section 39(a) of the 1302 ordinance, that succession of a deceased
native Christian?s estate followed the Law of the tribe to which such
native Christian belonged,

The marriage Act when interprated generally, provide for monogamy to
the effect that any subsequent marriage after the monogamouse one and which
marriages are contracted at the time when the first one is still subsisting,
are not to be fecognised as mafriages. This shows that the endevour to

civilise the African in the area
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of marriage and indirectly in that of succession did not stop.

As regards succession in relatlon to the subseguent marriage after

~r
4
=
&

tne monogamous one, the wives and their children do not legitmately belong to
tnat family since only the monogamous family will be recognised in the marriage
Act. It follows that they cannot inherit the property of the deceased since
the first wife may always come up and state that she is the legitimate

hair as opposed to the rest not leguily married and their children not
legitimately born in that femily. This has happened in two cases.

(*) In the matter of the =state of Boaz Ogola vs Public trustee and in the

2 e 44
matter of the estate of Bernard Mbire Ruend( .

In both cases there was a marriaga subsequent to the first marriage

under the marriage ordinance. The subsegquent marrieges were purpotendly

entered into under customary’Law which recognised polygamy. The

subsegquent wives and their children were held by the courts nct to be entitizsd
~

to claims of the deceased intestate estates, since for pufposes of

succession they were not widows and the children iliegitimate, their

- <.
i

. AN : S A
marriage having been illegal according to the provision of the marrisge Act .

0}

sbov

{C

o

It is not clear why the court did not consult Pricilla Nyondso's case
Y

and in effect nold that as concerned succession such wives and children zculd
inherit the deceased's estated. It shows that the court was determined to

ects of monocgamy to matters of succession so as to discourage !
the African from merrying subsequent wives to the first monogamouse marriage,

in

oM.
0

e such men would nztura’ly not want the wives and children in the
subsequent marriages to Suffer on their dscease,

The legislature in enacting the marriage statutesgazand the courts jn
interprating these statutes as. shown ih the foregoing cases, by-trying

are all out to civilise the African bybtrying Lo make him a'dhere to the
ﬁcnsgamouse institution of marriage. This endeavour has not been successful

as can be generally seen in the society “today.
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African men are potentially polygamcus in that after they have contracted?®
the monogamous statutory marriages; they still go ashead and marry
, p < : . s : : 4
subseguent wives or wife. The wives do inherit according to customary Law,

unless and until the first wife raises an alarm in court as was in the

E 4
forgoing cases. Because of these nature of the African, the Law of
x 49 $ 4 } £ofc
succession Act - that was enacted recently is to the effect that
such subseguent unions are tc oe regarded as marriages for the purpeses of

succession. It is however not 1n lins with the marriage Act which does
not regard these as marrigges. In obtherwords, the positicn of monogamy

still exist in the marriage Act as opposed to recogniticn given to

polygamy by the Law of succession. MIVERS (T
g "“‘Af:ﬁw

; | 'RRAQY
Another aregwhere customary Law has been shaken by the'western values

and principles is the relation to Land. To the African it has been

said’~ tLand is the sole livelihood. He hunts from it, cultivates
on it, builds on it dies and is buried in it. The activities on land in
the old sccieties used to be done in 2 communal manner normally a group of famili
or a woman and her children or cowives ~, The smallest community
that could own land was the family and not an individual as in western
52

civilisation ~« 7To the African Land is a property that has been used by the

ancestors,’ held presently by those a life who hold it for those in the

)]
w

future generation.” = There is therefors servise rest

on an individual member of the owning f’"lly in alienating Land even if
that individual has been given his shares. Even if partition amoung all
the members entitled thereto has been done, Ne is supposed to put it
into good use and keep it for his descendants. However customary Land
terure in many ereas of Kanya has been interfered with by injecting inte
: 5 : 54

it foreign radical concepts such as prescription and Limitation as a

means of acquiring rights on Land. Throughout the colonial period the

substantive Law of the native court remained the customar i_aw of the

resgective areas.
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ine most radical concept of Land relation that was intreduced to customary

. - 655 . A . X
~d tenure is individual ownership of Land . This started in the colonial

i i

ct
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period during the development of Agrarian Administration. Social economic

i}

changes had taken. place in the country for instance after the war it was .
rezlised that even the reserves had to produce food for the people. The Land
syatem in the reserves therefore needed to be improved since this

could provide the African with security to work and produce products

=
]

tr 2t could benefit him as a person . This was because Land had
acguired a mometary value. It could be mortgaged, sold, and farmed

5o as to benefit the individual, It was realised that under African Land

tenure system of communal ownership tne development as such could be slow
58

‘and therefore there was great need to Ering about reforms in it  ~. Some unofii

Land censolidation and individualization of tenure was already taking place

. . . . 59 , . :
with no or iittle administrative prompting. But the real efforts made orn

individualization were througn the processes of censclidation adjudication
e : e I N R ok : s 80 =

and Registrationof individual titles to the Africans .« In 1559 the present

Registered Land Act was enacted. The act embodies the English concepts

of iand Law. The individual registered as owner of Land, is refered to

ne b

6]

a1 -
i

s an absclute prepriator . olute propriator can do whatever

m

he likes with the Land in respect of which ke has both legal and bereficial

. i s ) . B2 A ;
ownership. This can be seen in many occasions when these registered
propriators chase the rest of the family members from the Land. The
court upholds the claim that he is the sole oropriator and therefore

the others are trespassers. This was the position in the case of

. : 63 .
Esiroyo vs Esiroyo In this case a father cnased his sons from the land

that he had registered under his name as absolute propriater within the
meaning of section 27 and 28 of the Registered Land Act. The court
upheld his contention that he was the sole propriator and his soné

were trespassers despite the fact that the Father himself had citained
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the Land from his father and was therefore supposed to pass it onto his

sons according to customary Law. The court ignored the customary lLaw

position regarding tand which would have been ta the effect that the

scnic were not trespassers but were simply on the family Land. The court in thic

case vias in effe”* holding that registration of Land in

Of

-

's name extinguishes all customary claims. This is so because the persc

m

a pers
so registered may sell the Land; and pass a good title without anybody

or any member of the family being consult cd or even he may mortgage

or commit any waste on it and nobody in the family will guestion since

he is in Law an absolute propristor of the Land. An absolute propriator

may sell all his land and will not have anyleft for his descendants to
inherit. GSection 101 (4) of the Registered Land Act provides that only five
people may be registered on any piece of Land as a maximum number.

This means that the five absolute propriators for instance in a polygamous
family may evict the owners from home at anytime since then this others

are trespassers.

The individual concept of o&ning Land that has been introduced to .
replace customary lLand tenure of customary has effects on the Law of
succession. Now a man may inherit Land from his father but the momment
he registers it under his own name, he may sell it away and those coming after
him will have nothing to inherit. He may buy Land elsewhere and register;
it under his own name and his family will only benefit under the doctrine of
tracing in equity. Under that doctrine, the family members can argue that
they contributed either materially or that they made conditions favourable
for the person to acquire the property. But practically this will
involve #iot of court processes and time. 8ut the African's view of Land as a

communal property has not changed as such.



15— Girvers

[ne peasant still insists that he must get a share from those registered

] =

Hay x>z

~r fzmily L2072, zs he would still have got under customary Law. The

nasition is that those registered only hold in trust for those family

s

remners un rogistered.  The court has upheld this custeomary trust

g =

1 3 ance 3 PVhuyzmmeyy 1 v/ Mad Ms tr - wheres the
or instance in Mwangi Yeguthy vs Maind Magutna ere T

cmurt upheld the customary right of a party that had been excluded by

stration as tein led to a share of the Land.
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(/ Decpite tne court's holding in favour of a customary trust, there is still

a tendency of tnose registered to sell part or 211 the Land as they
+15h without considering the others in the family or the future

gineration arising from his line. This is the case with the

win 37
Vanid @&
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ter getiting thelr customary rigntJ in Land sold them to get money
+a invest in other areas such as business. Land as the sole property

- . .3 B

of inheritance has lost meaning; since it can be sold away. Now pecple may

N

assets such as business.

Under customary Law the rights of women to own Land individually were

87 . : : ks
Unknown. But under the Registered Land Act the absclute propriator may
ps = woman or @ man. A woman who nas acouired Lernd may sell it and pass

this position, it is confusing when the court held that

to the Land is subject tc her customary Law in the case

) 68 ’
of tand Registrar vs Moraa Ogoro counsel for one of the claims

ct

the estate of one Moraa Ogoro argued tnat since Moraa Ogorc was a registered
propriator she had passed a goocd title to daughter when she gave the Land

to her through an oral will. In that cass although the court

held in favour of customary Law to the effect that married daughters do not
inherit their mothers Land, the consel for the married daughter was of the

view that the court ought to interprate section 27 and 28 of the registered

i

o/
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"3nd tct strictly as it is since it would have in this case legitinised

. . »

the rights held by the deceased registered propriator which in making

the oral will she ﬁassed to her daughter. p
Social eoonomic changes have also affected the development of

il sdversely. The African family lived together in .

support from the Land. This has now been interfered with

of the family being separated and scattered due to various

foztors such as schools for the children and tnoss that leave their
®
: . : . €9
femilies to work in the urban centres or in early cases in farm plantations™ .
- .

The breaking ¥ such family ties has many effects on customary Law.

Q
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T the first place customery Law will not be passed to those children
*

that have grown outside home in scheool and in urban centres. Those

in urban centres tend to mix with others from different cultures so that

(ﬂ

the original cultures tend to disappear.

One Lawyerﬁ has obtained that the Africans ere so much in a new
situation that customary Law has not much meaning, in that, they
have acguired what he calls new property unknown to customary Law of

suctession.  Suvch property he says ere euch as cars, modern houses and

furniture, Bank accounts and insurance policies inter alia. Author Philips

- £

o N L i T i : 5
has gone on to site examples whereby if these modern property were let to

devolve according to customary taw of succession, it be repugnant to

wgil

|
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and morality.
Foliowing the view that customary Law had radically changed or that it could not
eroly to new positions as was repchcd by Auther Philips, the government
o et ke it A . . -
enzcted statutes’  under which the African whe found themselves in the said
/
e sltuations would have English Law of, succession regulate their succession

T ' : . , 4
matters. 0One of such statutes was the African will A:t7 . 1ne Act was essentiall

¥ 2
ngiisa Law of succession especially in the method of making wills’
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It was supposed to be used by those African elite who were seen to have
acouired property that was unknown to customary Law of succession
and tnerefore had to devolve according to English Lawe. The taw cof

76 L
succession Act which is a unifying statute of all Laws of succession
in the country also assumes that customary-Law ef succession has lost
meaning in most aspects and therefore its important to provide Law to

; 2 ¢ e N 7
the affagirs of the individual,.’

The statutes like the African will Act and the Law of succession Act

in sc Tar as they assume that customary Law has ceased to spply in

alot of situations, are Jjust but father instances in which customary Law in
history from the colonial’period as has been shown in the foregoing account
has fTaced.

It is against the foregoing account of customary Law that we discuss

the Lasw of succession Act,

O



THE THEQRY OF INHERITAMCE AND THE GUSIT CUSTOMARY LAW OF SUCCESSION

This chapter is divided into two sections. In section A the
principle aim is to indicate that the Law of succession has-certain
- : . T " £ -
concspts or features in any human society,  and that these are forms of

£

property, ownership of that property, which may be individual or:
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pts in which the rights of the spouses,

iyen and otners are defined in relation to succession and the

institution of marriage which will give the heirs aright to inherit

property. In this section it will be shown however that although

each society's Laws of succession take into account these common features,

the Lzws differ from one society to another. The reasons as will be shown for
this difference is because sach society due to certzin factors, regard
general features differently. What is meant herefor instance is the

way Africans own aparticular property such as Land. It will be reflected by

» = : ; g 2 .
tne Lzw of succession that Lend is communally cwned by them , The Law

of succession will be different where the Lzand is cwn=d individually as in

English society. This section is an introduction of section B.
Section B discusses the Law of succession of one African scciety. The

purpose here is to show how & particular society deals with the

transdission of property from one person to arother after death. In doing

so the society gives effect to its philosophy of life. That society is Gusii.
This chapter makes it clear that.diffarent societies have different

philosophies of life., The difference in 1life sheculd not be construed to

mean that some societies are inferior to others or primitive.

WMIVERSITY OF @ Alea
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The common concepts that underlie Laws of succession in any human
society are property and ownership of the same family membership

s derived by the institution of marriage and also how a society

0

: spson X 3 ; -
gives effect to human dignity and human equality. It is worthy of
note that the Laws of succession in every human society irrespective of
the society's ideology or system of Law have origin in the fact that some
> 3 ’ p 4 G 5 £
property is privately owned, and tpe death of the Ownsr . The Law of
succession becomes necessary to serve man's universal need to face
the death of his fellow man. He hss to bury him administer the estate
end determine the heirs and their beneficial rights to the property that
the deceased has left. What- form of property and the nature of
ownership in that society determine the character of the Law of succession.
The English community until 192€ distinguished between real and
personal property for purposes of succession. The real property had
what they called rules of inheritance while the personal property had
s ’ L _ .
rules of succession . In the rules of inheritance the real property may have
been lancd according to English terminology which descended to the
deceased's blocd relatives while personal property may have been
chettels or persongl estate. This was regulatsed by rules of succession
: L . 6 = - :
and was distributed to the next of kin~ . The English community further
divided property with such terminologies as moveable and immovaeble
' 7
in relation to rules of succession . They alsc have different forms of

property such as assets, stocks and shares. Bank accounts and insurance

policies and have ways of relating to them to the Laws of succession.
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The Africans on the other hand alsc have property and regard that
property i-.a particular manner according to its value in sotiety .
For instance they have Land and cattle and own less consequential percsonal
belongings haowever as regards Laws of succession, they will no£ ﬁut the
property into particular divisions similar to these of the English
people shown above. For instance the same terminologies such as

moveanble and immoveable property cannot be applied toc the African property

o))

in relation to their Laws of succession since this will from common s

knowledge, appear mechanical.

=

Lo
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The consequence is that although the two communities have what can be called
property and some of which is principally regarded in society, since the

principle regarding or grouping is not similar, the Law of succession of the

two societies will not be similar and will not therefore serve the same

el I S F 1A R e e
Periag

purpose. .
Bl SRR

Every Society is capable cof formulating its Laws of succession and

there is no merit in a claim that customary Law cannot deal with its

1N
certain kind of property. Therefore the argument - that custcmary Law
is primitive and cannot cater for 'modern’pu-crty s unfounded and is

calculated to discredit customary Law that QeldustS like any other Laws

to the new situati

},J
8]
3
[6)]
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In principle no one has power toc pass on interest in what he does
. il
not own. The concept of ownership may take two forms™ . These are
communal and individual ownerships. The concept of ownership gives
exclusive control of the thing owned. This is to say that to own is to control f
wse and regulation of that which is owned.
Different concepts of ownership exist in English and African societies.
The differences however are what each of these societies regard as

individually owned. Tnis is because what the Africans may regard as comunally

owred may be regarded as individually cwned by the English cemmunity or part
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of it individually and part communally owned

omes from ownership of Land in Kenya, The

J

O

illustration here

}

African communities regard Land as family property hence communal
cwnership ~. 1he effect of this is that an individual cannct alienate
communal property either by making a will or by ocutright disposition such as

‘ : ., 14 Sl &
the consent of the other members of the community™ . This is

)

i
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not the case with ths English community whose Land is owned urder a Law

15.
jdentical to that contained in the registered Lend Act of Kenya .

Under this Act once a perscn has been registered as a propriator he

. <

becomes an absclute owner cf that piece of Land. He may sell, mortgage or
charge it or he may give it as a gift te anyone he chooses without having

to consult the family members. This foreign element of individual
cwnership has been sanctified by court in some‘casesls.

Individual ownership of Land has direct implicaticns on the Law of
succession. For insténce as has been highlighted above, where land is

individually ocuined, the individual has absolute freedom to dispose of it.

the Laws of succession will

On the otner hand in communszl

3

e different. For instance the society will have s2t out rules on how

oe

9t

that property is to devolve whether the holder dies testate or intest
in thet the holder cannot for instance maeke a will to disinherit a right

heir in the communityL7. A further instance of this is that among the Africars
the heir of Land is the family and never an individual.

The Africans have extended communal ocwnership to all forms of property.
For instance an African young perscn working somewhere outside his place cf bird
may acquire property according to his abilities. Whereas he may be said to
individually own that property, the family still looks at it with a

communal eye. This is because of the inherent feeling and sharing

"
that obtains in the African family. This has been summerised as follows.
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'3elonging to a family includes the concept of the individua
being owned by end extends to &@mily ownership of all properti
which the individual acquires by his persocnal exertions, ment
and otherwise...!

The individual though may be far away from home and however rich ne may

become, de still is sensimentally attafched to home and hence his property.

when he dies he will be carried home for buriel. It is only
19

rerely that Africans are burried in the public cemeteries in urban areas
This communal feeling was great in en African traditicnal society where people
. . . ?D . igead zas
worked ate and faced difficulties together ~. This has also been summerised as
follows.
1The individual's authority or his mandate to mansge his
affairs ceases upon the happening of an event which
INCERpac i rate - him for example his becoming insane or upon his
death, in-any of these eventualities the family resume full
control of his ggrson and property which are theirs and
adminster them.
The different ways of life explain why the Africans never make wills the
way the English would expect. Such statutes as the African wills Act
+that provided for the Africans to make wills under English methods created
. - , 22
for the Africans proklems .
. . L . e .
As we have stated Law refects what is in society, what changes have
N
taken place and not to impose foreigr velues an the people.
Marx in his conversation with Bakumin in 1869 has stated as follows:
t . ; : : .
As all other civil rights the codes of inheritance do not
appear as a cause but a conseguence, a legal product of
the existing economic organisation of the societyggased
on private ownership over the means of production? .
In this statement, it is clear that Marx was talking of a society
where individual ownership was prevalent and that this was reflected in
the Laws of that society. However this also applies to all other societies.
The importence of the marriage institution with regard to succession is
&

that it defines the heirs. It determines whether or not the spcuses are

legitimate heirs of the property of a deceased person.
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Both the English and the Africans have me:rs of bringing a marriage into
eSS S :

existence. But the differences again occur tetween the two communities in

tne methods of bringing a marriage into existence in that, what the

mn

sc, The

Africans may call a marriage, ths English may not call it
One illustretion will make this clear. The Africans have different
types of marriages and different ways of bringing a marrisge into existence

s

_ y &
s compered to the English community. For instance,.they practice

(4]

' , 26 . 5
polygamy as opposed to moncgamy. The English Laws of succession
. ) 27 .. s
will not apply in a polygamous situation. Until 1981 when Africans
contracted manogamous merriages and thor .after purpoeed to marry other wives,
the latter were not regarded as widows for purposes of succession.

The reasoning was that they were not spouses accor ding to the English

2
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statutory Laws of marriage. | L;QHARY. ved,

~

o
statutes define the word marriage differentiy‘“. They do not

include the African forms of marriages such as sorcrate, woman to

woman, and the leviratie union, which are quite narmél.

The Laws of succession which wiil reflect on these two societies as to

who the heirs is the family are will be different depending on each society

e

due to their differences in regard to marriage

<

Under customary Law of succession the rights of heirs varies with the

sex., For instence a daughter has dif

=
i

crent rights to the family land
30 . -
than that of a son. Among the English the sex of a child is irrelevant.
The difference also exist in what each society may term as an
illegitimate child. For instance among the English, if a child is born out
of a polygamous marriage, that will be illegitimate for purposes of

: . I ,
succession to the deceased man's property. Whereas among the Africans

who practice polygamy such children born out of the marriages are



trilineal or it may have & mixture of the two.

gifferent from those of a matrilineal society or otherwise.

» - 3 .. H Ji% g R -3 fonl
seen in trhe natterns of distribution of property. That is what the

H

communities, the heirs may be permitted cnly to own a fixed share.

Wihereas the rest must be sold. Amon

9}

{n

\s a matter of principle a society may in its Laws of succe

atrilineal its Laws of succession will ke

ights of the heirs are. In some sccieties, e.g. the socialist

the Africans the option give

a widow on the decease of her husband for instance that she may

ssion

33

will reflect this principle; with the effect

other principle which may differ from SOClEby to socrety can be

o

il

ik
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n}

remarry and yet retain a share of inheritance or unless she remarrys she

[1}]
=¥

has no

are

The Kenyan courts have failed to te reslise the
36

distinction of

: = ; : ; : ; 35
, may differ from those given to a widow in an English scciety.

=
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philosophies of life between the societies, In Re Maangi and Re Kibiego.

In the former; it was held that the Africans did not have Law relating

of Kamba and Nandi customary law respectively. In th

to

administration

Kenya high court refused to apply the relevant Nandi customary

iie

law relating to administration of estetes con the ground that it was

3
mediaval. g

d

instead

These decisions are ebsurd because they refuse to recongnise customary

Law Jurisprudence. They have failled to see that tne Africans did not

distinguish between rules that govern funerels and those of the administrati

cf the estates. The Ghanian position applies to customary Law in Kenya.

2 5 5 4
It is discribed as follows,

on



“For the administration and management of his property
and the affairs of the deceased, the family at’ du*y
constituted meeting appoints a su

a0

essg@vor usually
falls on the D£¢est and
4

o
but not invariably, the appointment
within the group.

nearest relation of the deceased

ot

In the theory of inheritance one can se= that although the taw of succession

may take into consideration commen features to all human societies, it
nay be serving different purposes in the varicus societies.
sgh society is essentially different from ancther like an Africen

society from an English one.

SECTION 8 lre « Bt i T e ;th“‘ does
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T 08 I ISTOMARY W N CIiIrrES I
THE GUSTII CUSTOMARY LAW OF SUCCESSICN

ion of the customery Law of the Gusii

any other Kenyan community governed by the Judicature Act
and the magistrate courts Act. In secticn 2 of the latt er, a claim under
customary Law includes a claim based on customary Law of succession.

The application of t he customary Law which is not written has been
sanctioned by the constitution which allows the applicetion of different
personal Lawsdz.

Despite the statutory protection given to customary Law of succession

as shown above, in practise it has been suppressed.
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Gusa¢ customary law of sucession has not escaped fhat suppression.

»
" this section the purpose will be to indicete the present position
as regards the epplication of Gusii customary law. This is done with
a view to showing that the government in enacting the law of succession
Act ~ to replace customary law in many of its aspects has not taken some
relevant factors into consideration. It is shown = that the government did

not nave data upon which some of the assumption have been based.

To avoid the same mistake, the writer does nct rely only on the
L]

. 43 ,
written text of the Gusii customary law of succession. She supplements the
- k&
{ext with material obtained in the course of interview with elders based  n
Gus.i customary law. The danger of relying on E. Cotran's Restatements of

a7

v'

: ‘ as . :
African Law,; has been volced @i5¢ Wivssin court = and by various writers.
The latter are to the effe“+ that English analogy of laws of succession was
used, that is, testate and intestate succession arnd administraticn of estates.

The defect of this is ° that one arrives at a wrong conclusion as to what

Jt

the customary law

[$)]
2

f succession are. For inctance the customery laws of
succession may not necessarily follow the categories krown as testate and
intestate succession but may be a combination of the twoc. The technigue

f recordinc the customary laws using pre-arranged uniform plan has also

Q

2y

gen condemned as resulting in the recuction of very important local

P
a¢]

variations.

The Gusii ethnic grecup is to be found in the southern parts of the
Nyanza province of Kenya. They are a Bantu speaking people boardered by
the Luo, the Kipsigis and the Maasai, whose cultural corpostions and
; - : .. 49
languages are quite different from that of the Gussii.

Like all other African communities the Gusii heve rules which reguiate
their affairs in social7political and economical lives. There never was a
central form cf government in which laws could pe Tormulated and enforced

50

as we know CQllosut {ua cjovernMet ¢ }Dc(uu.l
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The community's inheritance is patrilinsal in principle. Communial
ownership of principle property cbtains and the marriage is potentially

polygamous. The widows and unmarried daughterfare well teken care of.

-~

Basically in the Rules of succession there is no difference tetween
distribution of the property to the heirs when in the lifetime of the
head of the homestead and after his death when it may be Jone by éﬁ ad—
miﬂistrator.Sl The only difference is the personnel so that in the lifetime its

the father of the home who does it while in his death it is done by an
administrator.
The principle types of properties that are subject to the rules cf

succession are catile which was. the cnly form of property subject to distri-

n

" ' ; : ; 2 ;
bution or succession in the Ekarly days, and land. The others enumerated

Ui
(98]

by E. Cotran include food in the garden or granery or crops, bus furniture
and this include the modern furniture stools, cupboards, or house wares
spears and shields, radios and television sets, motor cars, money,

he

rrements such es rings, bracelets and walking sticks.

5

t is in the home that has been called!e house!? where the property is

55 ;
held and is refered to as etugo' ™ In a polygemous home, there zre many
'houses? in that sach wife has got her children and property that has been

f Y

allotted to her, including her househcld utensile e, furniture, cattle cbtaired

o

as dowry from her daughters and land wnere she cultivates tc get food for her

children and other property that she may have as enumerated zbove. Therefore
the family is made up of the father, his wife or wives and children asfar as

. . , 96 s v, .
property holding is concerned. . Eut this may not be stictly sc since there
may be alot of shering in use of property with the grandparents and uncles
on the fathers side. This 1s because the African family is an extened one

to include relations.57



Yia & 3 o g & 2 9 3 4= i~ b P e Lo e . o | b mm
This aspect of extended family has not so much faded due To sdcial cnange

al:though individualistic tendencies have shown signs @s can DE seen generally

In the home the father takes the role of the head of a homestead,
theoritically 211 the gropety in the home is vestecd in him. He holds the
family land upon trust for himself and the other members of the family. But

che facts that the rest of the family has defined rights in it and does

things with his comsent and alsc he in their consent; shows there is
communal ownership of the property. The head of the homsstead represents

s

the family when -the defence of the family property is needed either in
court or extradicially. He may couse some of the family land. Adult
children have control cver their property, their bank accounts, insurance
policiesy; their television sets, cers and housshold to mention a few.
They may deal with these as they wish or even give them away in any manner
and the trustee’s powers do not extend to suchh property.

A fatﬁer normally distributes the family propety to the respective
members during his lifetime. This»is particularly sa as regards land and

cattle. The only difficulty that may arise is in =

whereby the head of the home has such :ropert/ &s snops or cars, which
camnot be distributed in species to the veérious houses. The choiée open to
the family are to sell. such propety and shaere the groceeds or retain the
business as a pertnership and profits be shared by tne houses.

As concerns distribution of ;and among the heirs,lthe father when
alive, may call all his eldest soné together and if he wishes,; some elders,
to witness the division of land. The land is diviesded according to the

‘thouses! in a polygamcus house. The eldest wife gets a share slightly bigger

T

than her immediate Junier co-wife in that order., ThefgRonce is to re

e,

lC

spect
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the eldest wife as the beginner of that home. This prac ti nas been so

despite the fact that the eldest wife may be nhaving fewer children than



due to scercity of 1and;

it dces occur the
difference of sheare is very small to just show appreciation to her.
Every married woman must of right get a piece of land to cultivate.
This includes the woman married in the woman to woman marriage which is

(h
-

cormon among the Gusii. The woman is married by another woman with no
sons to inherit the land allocated to her by her husband. Such a married
wuman cultivates the land given by the head of the homestead to the woman
whc married her. GChe is treated like a daughter by the other woman who
married her. The children shs will get arcund the home or if she came with
then from her hcmé having got them outside marriage, are regarded to belong
to the woman who married her. The custom caters for the marriages so that
they corntinue even when a woman has no children cr has no sons.

Ancther situation is a woman married by an uncle of the home using
dowry of his niece in the home.SO That is where a woman only has daughters

-

and they get married, if she has no sons to use the cows and if her

hushand does not use them in marriage or still if she checses; she may give

tec a step son in & polygamous home cr to & brether of her
husband if she is & widow by then pay deowry for a woman. The woman so married
innerits the land of the woman from whose house cattle came to marry her.

She is treated for all purposes of inheritance as belcnging to that house.

Her children are regarded as those cof the husband of the woman who married
her. The same case applies to children born toc a woran married using cattle
of cowry of another house. This is a situation where a baren woman or one
without sons may give cattle to a step son or brother of deceased husband

to marry a wife who would bare children for her. A WDman merriad as such

and her children will inherit the land of the woman who provided dowry.
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In = pclyggmous home the youngest wife may be given more land to
cultivete than the others. This was so wnen land was still plenty so that
after a man had distributed land among his wives, he remained'a piece for
himself which was norﬁally cultivated by the youngest wife for him. It has
been refered to s emcrca

Thevmarried women are alloted land for purposes of holding it for their
sons and not because they are heirs themselves. This is because they are
the ones who cultivate and feed the children in the family.62 However if a
woman dies and she has no childrern at ell to inherit the lend, it is to be
redistributed ampng the co-wives.

The land that has been alloted to a married woman is further devided
among the sons of that woman.63 Each son must belong to amother who has
been zllcted land since that is where he will inbherit from. A commcn expressiocn
among the CGusii is that 'Father died here, Mother cultivated here,; so we
brothers know that this is our land.'64 This indicate that the sons right
to inherit must have been derived from merriesge of the mother and father.

The distribution of land among the sons is in z pattern similar to that
among the houses in a polygamous family.65 That is each son must get a share
the sldest éon getting a slightly bigger share than his immediate Jjurior
brother. The explanation is that He was the first to be born in His mothers
house.

The sons in the houses are however given their land to cultivate as they
mature, and this in the traditional society meant that when the sons got
married.66 In the meantime the rest of the land is left to the mother
to cultivate for the sake cof the minor scns and daughters in the family before
they get married. On distribution of the land to the sons, when the jmotner
is still alive and all the sons and daughters have metured and got married,

the motrer is left with a portion to cultivate and use for hes LJTEi(ﬁliu
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This will eventually be passed onto the ycungest son of the woman.

In cases where the head of the homestezd had died and alsc the wife
cr wives and left minor children an administratar who may be appointed67
holds the land in trust for the children and may inherit it for their
benefit.

The other form of property for purpcses of succession is livestcck.
There are three kinds of c:attle,68 cattle cf 'Oboks® cattle of ‘Enibo’® and
cattle oi'Emesuto?

Cattle of'Oboko'is the cows and goats received as dowry when a daughter
gets married. In mordern times these hawassumed a monetary value sc that
it is cash which is received instead of cattle. Cattle of 'Enibo' are the
cows obtained as gifts from friends, in trade or by other means other than
dowry. Cettle of Em suto was normally received by a nephew from his maternal
uncle. This practice has ceased.

The cattle of Oboko were normally for the house with daughters that

6%
whose marriage provided it. It was and is for the sons of that house to
use in their marrisge and food. If there were equal number of sons with that
of the caughters of the same mother, the brothers cliaciedl  the cattie of
10bcko! so that each son has the cattle of (Cboko from a particular sistere.
However if there were less number of sisters then the brothers, cows were

devided in such a manner that each brother rhad .at-leeast a ¢shawesgo contribute
INIVERGT (O

iy

to cattle of dowry for his marriage.
However in case where there were no sons, and the daughters got married

and the rother did not elect to enter into ény form of traditional marriages

to raise sons for herself, as mentioned above, then the head of the household

could mezke use of the cattle for his own marriage cf mcre wives or in a

polygamous home they could be devided emong the step sons of that house.
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Otherwvise s was seen above, the cattle of Oboko would be used in other

forms of marriege sc that the women so married could inherit the land of

)

the mother of the daughter who provided the dowry if she had no sons of
herself,

Cattle of Eniboc can be said to have been and is personal procperty.

This is because the holder woulddnuwCan be a woman, a head of the household,
or an unmarried son, who could and can acquire it by the means of trade or
gift and use it as he or she chose or chooses.

The head of the homestead can for instance give it to ‘beople outside the
family to use in a process called égo sagq££§7o He does not need to consult
the rest of the femily memters. But whem he dies on his funeral all his
property must e assembled home to be defined and redistributed. The
difference in ownership of that cattle becomes clear when the holder dies
without having given them to the peogple he or she would have wished toc give.
The cattle ere inherited hy the rest of the family.

In cases where the head of the homestead had or hzs @ large flock cof
livesteck, and he has many wives,; if he dies intestate, the cattle cen be

1

distributed emong the houses sach wife teking a slichtly bigger share than

71
s &

. . . 3 . . - - . x
her immedicte Junior co-wife asvathe case of land. If the cattle are

4

Tewer than the ?*houses' & form of compensation can take place between
those who have a share and those whc did not get.

The institution of making of wills among the Gusii existed as part of

= : 72 . .

the laws of succession. The will commenly known s 'Cmwando! is a persons
wishes in regard to property, children and pecple, before he or she dies as
to how they are to be after she dies. Among the-Gusii like all African
communitics the making of wills has gol scme religious attribute. This is

: sy e s A0
because they are so much associated with death.



The wills are made mostly at old age or at death bed. At death bed they
may be made by anybody even a young person without property since a will
among’ these pecple is not necessarily with regard to property. Therefore the
rules or(mn~Law}A3 oi people from making wills on grounds of capacity are
none existent among the Gusii, that is age, and sound mind.

The religious aspect in the making of wills also explains the reascn
why they are nct attested aé a matter of law so that proving them will be
according to that attestaticn In the traditional society ene needed not
call witnesses to hear what he was going to say to a particular person. But
ne could call the relatives and more especaially the one he wanted, fo gffer
the will toc. If the neighbours and friends happened to be at the deathbed
it was a coincidence and not that they had to be thers to attest the will,
This is why E. Cotran was not given a specific number of the people who
attest the will,’? e ol L

Another reason for lack of merticulousf attestation of a will was because

it could be made anywhere and not necessarily on the deathbed. It could be
valid so long as the particular perscn it was meant for got the words. There
was no dancer of this having to be changed by a person who heard the words
because the people feared the ancestral spirits that might haunt one whe
-

cheated.

Revovation of a will was: quite rare because of the nature of the wills st
were made. If a will had to be revoked, it was because it did not conform
to the rules of society on particular regard ‘or because it was in the form of a
curse. This revocation is not at the lifetime of the person who made it in most

cases since a person may make such bad will at his death. It was revoked after

his death by sacrifices .to appeace the spirits of the dead persor.
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There was or is no destination as to what kind of property alcne a will

may be made, as E. Cotran has distinguished between livestock or moveables
privately cultivated land, and 1ancl.'76 This is because as has been said
above of the nature of a will a person can make, that is, either distributicn
or gifts to others but which must coincide with laid down rules of,
distribution of property in a society. This a person cannot disinherit
rightful heirs aland by beque*ﬁng to others more shares than expected.

A person cannot give property to ousiders of the family in total disregan

to the family. Such a will will be revo¥ed to ensure egual and expected

distribution,.
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THE LA W ur

The Act constitutes the law of testate arnd intestate succession

-

. . . e . 2
in respect of the estates of pecple dying after its commencement.

it also constitutes the law in the administration cof the estates of

ot
1

'such pecple. The Act has universal application to all pecple in respect

(%)

J

of their orcperty in tne country with cnly a few exceptiors.

(

1t therefore replaces the varicus laws of succession that were appiied
by different communities.

In the Act, assumptions are made which the writer concsiders are
wrong. These assumptions are discussed below. The assumptions are
three, namely:— e ) e

. Aedisiiénin g
(i) That the customary law of succession is inadeguate in very
many aspects,
(ii) that social transformation has taken place in the country to

to the extent that all the different communities that is the

Ewrgpeans, Muslems, Asians arnd Africans can now be governed by

a uniform law of succession that will reflect ane‘§ philosophy

of 1life for all of them and
(iii) trhat *he best universal law that can epply in matters of succession
to all these groups is cne-reflecting the English way of life.

The assumption as regards the inadeguacy and unreasonableness of
customary lew of succession was made and voiced in the colonial period,
by one lawyer Mr. Arthur Philips.5 What he said should be sesn as part
and parcel of the broad background given in chapter one of this paper

in the difficult times that customery Law has faced. It is fraom

this background that the law of succession Act should be viewed. This

i

is because, what Arthur Philips said gave birth to the African will Act

6 Ll .
of 1961 and alsc was adopted by the commission to the law of succession

whose recommendations were accepted and gave birth to the law of succession Act
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SANRESS

respect of laws that would be enacted in the cmunéﬁ;fdﬁ¥

The issue therefore is what prompted the late President to appoint
the commission. His action can however be explained in the context of
what was happening at the time in relation to law reform.la

After gattiﬁg their independence,ls The Kenyans seemed determined to
consolidate all the political factions that had existed early at
independence.l6 The racialism of the colonial period had to be discouraged
by uniting all people under the Ruling party KANU. Such racialismscould
have been encouraged by %ettiné different racial groups conduct their
personal affairs " under their own different laws. This {3 tne regson why
it was felt that unifrom laws such- as was to be considered in the area
of marriagel7 would be a Cgptre at which\;ll people would be united for
nation building. These were nationalistic feelings and a desire to be
different from the colonial government. Therefore it was not that the
late president had noticed fundamental social economic change as advocatggh
for by Arthur Philips,la because much as the people wanted to be united in
nation building,; they were not yet cne in their personul affairs of
successicn and marriage. Infact the late pressident seemed to have noted
the differences in the laws of succession of the people and the fact that
a uniform law may be Practicable when he zppdinted the commission. This is
becasuse the commission was to make recommendations in so far as it would be
practicable,19 to apply them as law. It means impracticability was
anticipated but which was ignored when the act was passed as will be shown
below,

The members of the commission were niné. There were two Africans
and some of the seven wéée Europeansvand others Asians.20

There is no doubt, vericus methods were employed by the commission to

assist in the enquiry.
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But whether the investigations were thorough and exhaustive to warrant the
recommendations made is an issue. Also whether the commission cn making

the recommendations relied on what they found and remained }oyal to the

. . 22 .
constitution is another issue,

The commission never made any efforts to investigate the customary laws

of succession as they had been commissioned to doc. Instead, they relied con
Ve tat R : 23
Restatement of such custcmary law made by E. Cotran who was one of them.

The Restatements were being published at the time. It was a dangerous thing

to rely on the restatements which have now been criticised by various

; 24 a : . .
writers. as being inexhaustive and do not reflect true African customary
law since the English analogy was used to investigate and restate them. It
follows therefore that the recommendations they made on the new law of

succession related to customary law should be viewed with caution. The

i e . 25 T . . .
criticism levelled against customary law Sheutd  ta g sericusly since

they were based on their ignorance of the same. The restatements also did_ |
v\cvﬁ'ﬁﬁ
5 . O . ) (<=}

not cover the customary laws of succession of all the communities in Kenya.

It was therefore wrong for the commission to-recommend a law of

v s
P

succession to cover people whose existing law they never investigated.
The commission stated that they received alot of varied and different
A ! . 27 . :
views frommembers of the republic They alsc seem to have noticed heow certain

groups were still firmly rooted in their laws of succession as stated in
9
paragraph twelve.28

'We thought that the law should reccgnize that Kenya is a
country of many races, tribes, communities and religions,
that the laws and customs of these different people are
deep rocoted and that any changes were suggest should offend
as little as possible their resepective beliefs.?

29
But the commission on making recommenaticns for the law and drafted Bill

chose not to be bcﬁ(nci abide by their correct thinking as seen in that

paragraph.
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Instead they chose to disregard and suppress the laws of succession that
existed in the name of national unity and nation building as can be seen
in paragraph thirteen.
'On the other hand, we thought that the new law should
encourage national unity and the building of Kenya as one
national irrespective of race or creed.!<0
The two foregoing paragrephs are contradictory of one another. It is not
practicable to unite people who are fundamentaly different. This would be
simply inviting resentment and would be unconstitutional. The commission
was aware of such strong opposition, for instance the unanimous and very
N 8l s .
forcefully put arguments by the Muslems. The commission on the
constitution provision for freedom of conscience religicn and application
of different laws of succession by respective different communities, said
they were only recommended to be foyal to such provision but not compelled
~
32
t0os
The commission was dominated by members of the Eurgpean community. This
were quick to introduce the changes that had taken place in England as
regards the law of succession.’ This could have been much relevant in
é
reforming the law of succession applying to the European community in the
country and notto thi dlwcgroups. But instead they recommended
similar changes on #ge limiting the freedom of testation for all the
‘ v : a3
communities as had been enacted in an English Act in England.
On the method of limiting the freedom of testation, the commission
34 . h .
noted that the Muslems law was simple and certain, but instead they
chose the English one which gives the court alot of discrefiticn, however
i £ )
much this was to invoke. Thus the commissicon members had natural
tendencies influencing them in their enquiry and recommendation with the

result that they would not reflect on the correct picture of society's

stage of soccial transformation.

.
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its recommendations and a drafted Bill

e

The commission then submitted
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ate President in August 1528,

The Bill on the law of succession was introduced in parliament by the
iy [ (o n 1 :‘ﬁ PR .
then Attoney General Mr. Charles Njonjo in 1570. On the second reading

o 37 . S S
of the Bill, the A.G. echored. .’ the assumption made about the existing
customary laws of succession as was shown above.

The Bill was debated upon and rejected by a majority of {iw wanakefS O
parliament. Reasons for rejecting the Bill by verious parliamentarians are
summed up in the speech of one of them as follows:i-

'Wwnat this Bill is trying to do is to establish a kind of
acceptable natural law assumed to be applicable to varicus
communities or tribes... there is one very obwious danger,
society has not advanced to the stage where most of the
applicable laws found in the European, western or Eastern
countries can be introduced here because it took them
a very long time to gain such experience ... we have allowed
denominations and faith to exist under one constitution and o ‘
therefore we must provide constitutionally for their ?}f}fﬁf
application and protection, 36 7
The Bill having been rejected was withdrawn. It was again re introduced
. . 4 < L
in 1972 with only a few none cecrnseguential amendmernts done to it. It was
passed by a minimum majority and became the law of succession Act 1972. It

i . . s st —
nowever did not come into operation until 17 "July 1581,

C s » . . . 40

The criticisms levelled against the Bill on the law of succession Act .

cen alsg be carried forward to that law after it has been passed.s This is
f*/-> X

because that law still contains the foreign values on succession and does
nDt reflect the socic-economic conditions of the Kenyan people of a none free
enterprise economy and is not homogenecus to warrant a uniform law of
succession. Also that the law is unconstitutional in so far as it does not
regard the fundamental freedom given tc the various communities by the

constitution to practice the respective laws of succession. The nature of

the Act can furthsr be analysed in the context of its provisions.



The law of intestate succession is embodied in section 32 to 42 cf
the laws of succession Act. Intestate succession has been defined42 to ;
mean when a person dies without having made a walid will in respect of all
his free property. In such intestagy, the rules of intestacy in the Act
are applied other than the exempted areas and specified property as the
minister may appoint out in the schedule %

That law of intestate succession does not reflect the customs and
peliefs of the Africans. This can be explained as follows. It tglks of
a persons free property.da If is ngt clear what this may mean in
reference to the land and cattle and other kinds of property that are
gwned communally under customary law. This communal holdings of property
was explained in chapter 2 of this paper.

Section 35 of the Act indicates that oneg heirs are the spouse and
children. And in a polygamous home as indicated in section 40 the
property is divided among the'houées' according to the number of children
in that house. This shows-that the customary practice of dividing land
giving the eldest wife & élightly bigger share than her immediate Jjunior
has been suppressed. As was indiceted in chapter 245, this custcmary
practice was merely an acknowledgement of the seniortity of the eldest
wife to Jjust give her'resééct and mental satisfaction.iﬁ had a purpose
to serve which disregarding it is to assume that customary law is
repugnant to justice and morality, moreover the share that she receives
is toe small to raise any anxietye.

Sections 35 and 40 show that one's heirs are the spouse and children.
But this is not true of an African society as was noted earlier on whose

family concept is the extended family that covers the grand parents and

even the uncles.
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This people can only benefit according to section.29 if no surviving
spouse cr children has been left or if they apply to court as dependents
according to section 26 and the court will mzke ;n order for their provision
with regard to certain circumstances outlined in section 28 of the Act.
This method of providing for the dependants is expensive, also is subject
to the discretion of the court on appiication. This is in contrast to
the cheap and simple method of providing for the relative under customary
law.a7 The new method may also encourage alot of litigation as was unknown
to customary law. Section 35(2) to 42 of the Act'oﬁ intestacy does not
distinguish the sexes of children in regard to inheritance as is done
under customary law of succéssioﬁ.ae It means that even a daughter may be
given her father'!s land since she is on equal footing as heirs with her
brothers. This is not only contrary to customary law of succession s was
shown in chapter 2 of this paper, but also unreasonable as will be Explaiﬁed P
hers. Society has naot reached a stage where they can regard daughters as
heirs of‘certain property. She may be provided if she is in need but not
as of right as an heir to that estate. G&he may for instance be given
other progérty, but this again is subject to the approval of her brothers.
The society does this because a daughter is meant to be married away from
her fath;r's estate to a place where she wou}d hold prcperty for her
children. It would therefore be unreasonable to give them as heirs since
they might benefit twice from her home and from where she is married.

The children may get their share of inheritance during the -
life time ofAtheir father, and also from the mother or gurdian after
his death.49 In section 35(3) where a child considers that asppointment is

improperly done he or she may apply to court for its nrder;
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The court on making such order takes into account similar
circumstances as these it regards on censidering an application
el 50
before them from any other dependent. This method of application
to solve disputes on improper distribution of property takes along
time and may involve unnecessary expenses. 0One of the circumstances the
court is to consider on the application made by a child, is how such
a child's conduct was to the deceased.Sl
In sections 35 and 36 of the Act, it is provided that the
widow's interest in the estate terminates if she remar{zs.
=l
Under customary Law, as was seen earlier there are many forms of
marriages that a widow may elect to enter into.52 For instance if she had no
children with her déceased husband, she may enter intoc aleviratic union
wish his brother Lare children for her husband. She does this and
still remains on the property giQen to herAby her huskband. In providirg
that her interest may terminate on her ramarriage’ the Act shows
lack of understanding on the African concept of marriage
in so far as its not broken by death and remarriage. It is alsc
away of discouraging the African widows from re marrying and therefore
getting g;d of the customary forms of re marrisges that a widow
may enter into. It is also not clear why if it is the widower
who re marrys he should not forfeit thé property left to him by his
deceased wife. It should not be presumed that once a woman is remarried
she moves away from her deceased husband's property. She may remain$

on it and yet be remarried just as the hushand may be in his house

after his wife's death and remarry there.
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of the Act. Under section Z 2 person hzs freedom toc make a will
to the effect that his customary Law of su-—cession may apply to his

estate. He may also make such a will that the Law of suctession
Act will not apnly to his estate. Apparently this seems to be
the only direct way that customary lLaw of succession mey continue

2 =

as will be shocwn below not many people may make a will tc
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that efiesct because of the methods emploved in making a valid will,
- - 5

The Law of testate succession in the Act also doss nat

reflect the African peliefs It is also impracticsble in some

of its a=pects in its legal implicetions. This is especially the

the formelities in making & valid will ds’ discussed below,
The wills may be made orally or in writing according to section
8 of the Act. Both an oral and written will must be attested.
For a written will, Section 11 of the Act is to the effect that
t be signed by ths testator cr he may affix his mark to it
or signed by someone else in his gresence. The will further must be
attested by two or more compedent witnesses each of them must
have seen the téé ~etor affix his mark or sign the will, GSuch
a witness must sign the will in tre presence of the testatocr. 0On the
h
other hanc an orel will, according to section S-{a) must alsc be made
before two or more competent witnesses,.
On such formality of making a written will as shown in that secticn 11,
can be seen its along processe that consumes time and it
might also be expensive since it may involve lawyers and their fees

and also the issue of having witnesses., This may be frustrating to

i ¥

many Africans who may V1sh to make such written wills. On the reguirement tha

an oral will be witnessed by at least two or more competent witnesses; it

~

is impracticable since as was shown earlier in chapter 2 of this paper,
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most cral willdmade under customary Law are made at the death

bed, or if made out of deathbed, they are said in confidence

0

omecne who may of course not cheat because of fear of invoking the

ncestor®®? spirits or show respect for the old folkes. The requirement of

o)

e

the two competent witnesses being present on utterance of the will is therefcere
not an issue under customary Law. Further more if it is on the cdeath bed,

it would be impracticable to call those two competent witnesses,.

It may be only the wife or husbend present when such testator dies.
It is also not practical that for an oral will so made and attested, to

56
s2 valid, the testatar must die within a period of thrse months.

U

This is trying to limit the time when an oral will may be made to be

on the death bed. This is contrary te what is under customery Law

as was shown earlier, There was nc guestion of limiting one to time

of making of a will. It could b= said two yesars earlier before a person's

death or at the instant of death. The effect this provision will have is that

most wills made orally may end up being invalid since most such testators

ot

hres mont! S iS4 T
Nree montns OF makKing uig wiiliS.

will not die in fthe period within

It is not cleer what that E@ovisian is trying to achieve other than

trying to discourage people from making oral wills to the effect

s

that the new intestency rules will apply to their estzies,
g7 .

It has been indicated ° on the written will that if it is
a bequest to one of the witnesses, and an oral will that if there

be any disputes as to the evidence yiven about the oral will,

there must be an independent witness. First as regards the probate of the

oral will the witnesses who on giving evidence may conflict according to section
10 are those who were there when the w1ll was being macs. It is therefore

not clear who this competent indepen&gnt witness may be or may come

from to prove the contents of the wiI@, if he was not part of the

)

witnesses that attested the will.
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This is simply a further way of mystifying the probate of the or
wills so as to discouraga'people from making it in Tavour cf the
intestency rules in ‘the Act.
Secondly as resgards written wills, most bequests are made to fam
members. It may be that someone does not want to locse the fami
_and coniidence; and thersfore would not want scmeone outside the

will§0v the sake of having an independent
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witness. This is away cof suspecting .that the witness in whose favour

a bequest may be made may cheat about it. This method very well

worked under customary iaw where most of the zvizscing witnesses were

family members in whose favour a will would be madey It is not

explained in the Act why it is necessary to have this independen

. . . 98 e : S
The provisicn to have this independent witnesses as explained

foregoing atisuntis a machinery for breaching the family sentime

ct
m

n the African family in the

},J.

privacy and confidence that exist

This has been summarised in the -spesch of one of the members of

parliament wnen the Bill that resulted in the Law of succession

s O
distuss ot

'The idea of an Independent witness is a way of making
courts and magistrates and other third perties have

a say in sonebody?s wille «ae

We cannot say that a man is going to make a will and
then in the next sentence say that somebody else is
going to determine whether that will is good for all of
his dependants or not ... we should not flog these dead
people after they have died and doubt them when they
have no chance to argue.?

On the freedom of attestation given under the Act,so a person

may make beguests to people outside the family so long as the fa

has enougn to live on. It is not certain to determine that a fa

clear or

it

in the

nts of

long run.

Act was being

mily

mily

has enough. In most cases the avarage family needs all that they

have;bu,u\nﬁ «W04h;q(} © to give to a memoer outside the family.
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Beguests nutside the Tamily were not allowed under customary Law

unless they

lengrun sinc

-
L

whil

social econo
been defined
a situation
through the
contrary to
whose behavi

This has be=

he outsider

; ; i . . 61
were gifts given by the owner of propertyint hislife time
g Y _ 24

the

L 5

n would promote the breaking of families in
e disputes may arise as between the members of the family and

s of the family realise they do not have encugh for themselves

0
et

utside the family have been given.

C

of succession Act as the whole can be seeri as an imposition of

on the pscple; based on wrong assumptions as to the

mic transfermation in the country. Imposition of Law has

3

6

n

and can pe conviniently used in this paper as being
where }u«ddamental change is contemplated in society
medium of Laws or legesl institutions whose consent is clearly

the perceived and eccepted normative order of those
our it seeks to regulate or change.

n shown in the iToregoing eccount,
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CONCLUS ION

The following conclusion emerge fromAtheestudy of the Gusii
customary law of inheritance and the law of succession Act.

The econoﬁy that was introduced in Kenya after the commencement
of colonialism has introduced changes in the customary law., However
these changes f£alls short of replacing the basic value of the Gusii
pecple with thie type of western valucs one finds in the Law of
succession Act. Their life is still largely communistice, For instence
land is generally held by families, the marriage is still on alliance
of the family of the man and that of the wife. The extended family
which helps in the time of great need is still intact,

The existence of new forms of property is no proof of the fact

same as the
that the Cusii way of life is the/ways of life of other communities
such as the Hindus, the Europeans and the Muslems as far as succession
is concerned, neither has it brought it close to the othex tribes. This
leads to a clear understanding that the law of succession Act which is
a uniform code is based on a wrong assumption that there is in Kenya
today a homogeneous society as regarxds matter of succession.

The Law of succession is thus znother example of imposition of
Law to the extent that it embodies English anoclogies of testate and
intestate succession as was discussed in chapter three and also
introduces a technical method of meking wills in which is unnecessary
to those people whose laws of succession are simgle. 1In this respect
‘the Act is no different from the Registered Land Act chaptexr 300 of
the Laws of Kenya which as was discussed alsc introduces English

values of individual Land tenure and imposes it on the African

communal Land tenure with adverse effectse.
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The marriage Bill based on the report of the commission on the Law
of marriage in 1968 can also be seen in the same light, 1t too is
on the assumption that society has changed into a homogenous community
to warrant a uniform lawe.

A false start has been made in enacting the Law of succession Act
without first analysing the true changes in society which any Law
reformer must take into account to reflect in the Laws if those Laws

are to be of any help to the society for which they are enacted,

Lioiwn
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