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INTRODUCTION

This dissertation is basically c ncerned with a
discussion of a form of soci -political organisation here-
inafter called the local governmen t , In addition as regards
definition, there exists no universally aceepted definition
of local government or of what properly constitutes local
government functions. In eed, different writers have
atte t d different definitons of local government and we
believe one has th freedom to adopt any definition so long
as it suits the purpose of his writ"ng. We are however not
going to engage ourselves in wrangles over definitions but
for the purposes of this study, local government will be taken
to mean a political subdivision of the nation state, which
through allocation of political authority and responsibility
by the central government is directed and serves to maintain
order and integration among the people on the basis of their
sharing a common spartial loca~ityl. ~~der local government
falls the !ocal authorities which actually constitute it and
in Kenya these comprise municipalitiesgovernned by elected
municipal councils and the counties, governEd 'By elected
county councils.~These two constitute the first tier of
local government. At the second tier, within municipalities
or counties are the local council' areas gvrvened by elected- .
local council areas and the county divisions govern by
elected urban and area councils. As the roles played by
these local government authorities, municipalities are
smaller than a city council and have less roles. Similarly,
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municipalities are bigger and play more roles than_county
"

council and this has heen the trend since the colonial
days upto independence and after. Many of the councils
especially the town councils have been elevated to

.
municipal status. The elevation to a higher status depends
on the size of the population served and the ability ~f
the councils to manage its own funds.

\

In Kenya there has been a tradition of strong central
control which has been exercised over the local authorities.
Control in this paper is restricted to the power by the
minister for local government as provided for in the local
government Act which is very similar to the powers provided
~under the local government regulations of 1963.
One such power is the pQwer of dissolution which over the
years has been exercised badly. But as ,we will attempt
to show in this paper, control per se is not bad. It
becomes so when it is too much for it tends to harm the
local authorities such that it becomes almost impossible to
dispense their functions and duties satisfatorily and for
the benefit of the people within a given locality! The kind
of excessive control whtch the central government has
exercised over the local a thorities -n~Kenya has tended
to kill democracy vis-a-vis the local authorities. Local
authorities are supposed to be democratic institutions
whose major function is to act a!.a haLfway house' between
the central government and the ordinary 'Wananchi'. As
such they are supposed to participate fully in decision
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local authorities. In the last chapter we will discuss the
possible reforms or in ar words what in our view should
be done in order for the local government to survive in
Kenya.
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and Thika townships had

~~-o~vv \ ~l€.-\~~C ~)

been ~~~~d to municipal councils.
Nairobi and Mombasa had grown rapidly and had long before
acquired the status of municipal councils. The members to
these councils were dominantly Europeans and Asians. African
members we re just handpicked by the municipali ties from
African Advisory committees of their own towns, which in turn

d b h .. 1 ·1 h 1 28were create y t e mun1c1pa counC1 s t ermse ves •

Development from emergency period to Independence

During the outbreak of the emergency in 1952, the
central government found it imperative to enJ rge provincial
administration. This was achieved through the appointment
of more district officers whose main duty was to aid the
British forces in their action against freedom fighters.
As a result local author1ties in the areas mos t affected lost

. 11 11 he i . . 1 dnnni . 29pract1ca y a t e1r powers to prov1nc1a a m1n1strat10n •
Nairobi was virtually reduced to a set of villages, still
provided ,"Iith services by the ci ty council, but effectively
administered by the central government ~ugh district

&

officers in various suburban areas30• Kenya thus emerged
out of th~ emergency period with a provincial administration
which was particularly elaborate in central province and.
with a dwarfed local government structure.

As the country approached internal self-government local
authorities acquired greater ,res onsibility in th, provision
of services but remained subordinate to the provincial
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ad inistration. TIleADCs moreover continued to run their
services, and their decisions and proposed changes in policy
still had to be approved by the DC before they could be
implemented. In 1953 they were transferced from the Chief

ative Commissioner's office (C.N.C.) to the office of the
commissioner for local government; but even under this
arrangement separate development was maintained with African
reserves in a separate distinct department from the settled
areas add the urban areas31• Even as late as 1960 advocates
of separate development maintained that control of any local
-uthority must remain in the hands of those \\Tho contributed
most to the services of that authority32. Local government
was therefore not rationalised until 1963 when new local
government regulations spelt out a uniform structure of local
authorities for the whole country.

cal Government at Independence

The independence- (Majimbo) Constitution33 which
claimed to give Kenya both a'strong central government'
and a 'strong regional governments' trans=erred several
functions from both the central government and local authori-
ties ,to newly created regional governments34• For instance,
the once power{ul provincial co~~issioner under his new title.-
civil secretary became simply the executive officer of-------------------------------------------
the regional Assembly ~and head of the regional administration
wi thout power over the -se curi ty forces in t.hersg i.onand \vith-
out communication with central government except through the
regional Assembly and president of the region. The district
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commissioner - regional government agent (R.G.A.) similarly
lost the power he had exercised over local authorities and

h 1 . dur i hI' 1 . d35t e po Ice urlng t e coon1a perlo •

During the short spell of KANU-KADU coalition
government preceding internal self-government in 1962, the
ministry of local government might have effected devolution
of powers to the regions had the coalition lasted long
enough36• But in June 1963 KANU won an e1ect0T~1 victory

37over KADU and took complete control of the central government •
As the ruling party, KANU began to erode regional powers.
KADU at this time was stea1thly disintergrating and a number
of its parliamentarians were gradually deserting the party
to join KANU. Indeed before the debate in parliament in
November 1964, KADU dissolved itself giving I the government
a free hand to determine the future of provincial administra-

. 38 't>tI0n •

Thus with the dissolution of KADU ann apart from the
local gove.nment regulations39~ 10aal government received
a briefer and more generalised treatment u~der the 1964

40Republican Cpnstitut~on. Hence a new local government Act
was enacted to fill in the detai1s~ It is this new Act
which also gives the minister for local government power to
iron-out other provisions found to be unworkable.



- 8 -

CHAPTER 2 PART I

CENTRAL VERSUS LOCAL GOVERNMENT
"

For the purpose of this chapter and the entire paper
central government control is viewed or interpreted to mean
the control of local authorities by the central administrative
departments of the government. It should also be understood

\

that the term control is widely construed as including both
coercive powers and powers of influence which occasionally
flO\'lfrom the central government to the local government.
As f r coercive powcs, all local authorities are required to
follow all the directions of the minister for local government
as is explained elsewhere in this paper. On the other hand,
local authorities are not supposed to do anything pertaining
to ts affairs without consulting the central governm~nt and

hi . h ccJA . f f . fl L 1t 1S 1S W at wetconce1ve. 0 powers 0 1n uence. oca
Igovernment in this paper is taken to mean the Municipalities

governed by elected municipal councilsl and the count ies
2governed by elected county council~. These t 0 constitute

the first level of local government. At the second level,
wi thin municipalities or counties are the local council e~~('

governed by elected lo~al councils3 and the county divisions
••

governed by elected urban an area councils4•
4

In Kenya, there ,has been a tradition of strong central
control which has always characterised local administration.
As a result all the local government authorities have tended
to playa subordinate :ole as agents of the central govern-
ment; when in actual fact they should be inde ndent
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institutions within their own legitimate source of power.
Most central government departments are under the direct
control of the Ministers who .fann different ministriesS•
For instance in Kenya, local government is virtually under
th~ control of the Minister for local government.

There are generally three forms through wh ich central
control over the activities of local authorities is exercised.
These are namely by parliament, by the government departments-- -
and finally by the~ourts. The control of local authorities
by parliament is legislative, by government departments
mainly administrative and by cour~s judicial. The justifica-
tion given for departmental control6 among ~others is that it
would be unwise to give local authc'ties unfettered d scretion
in the Management of their affairs because they obtain their
infor~ation and experience from a limited field. In contrast.--.
it is assumed7 that the officials of the government
departments are more equipped with adequate experience 8ained
from dealing with problems arising from awide area and as
such capable of wi\ding a lot~influence over the affairs of" '.\.

a single local authority~This, however, may not be true
as will be shown below. There is equal justification for
judicial contFol. This is because there should be some
machinery to ensure that anindividual ~ho suffers from
arbitrary or inconsidera e treatment on the part,of a local

~ .
~'-l aut ori ty or even from the central government is provided

with a judicial remedy if other forms of redress are not,

available~~dditiont the parliament is equally better

I
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placed to exercise control ov~r local authorities. This is
so, for the parliament is the source of all power delegated
to local authorities in Kenya. Brownwood rightly states9

that, after the political struggle in Kenya between
propo.ents of regional control of local government and
proponents of central control of local government the 1964

, 1 ..

amendments to the Kenya constitution clearly resolved the
..•.

issue by placing all ultimate authority without exception,
in parliament. Furthermore there is a provision in the
Constitution to the effect that parliament may establish
and prescribe functions for local government author.i -.by

:t'f of ~.Act of ParliamentlO: ~s~, OJ\f'1

Before we d·scuss how the actuaI control is exercised
it is appropriate to mention the reasons advanced in favour
of central control. One ,of the major reasons for central

~control is to instil umfo rm],ty throughout the country in {j}

services, so as to en~ure "eneral welfare and social
justicell• For instance it would be bad to have different

\

standards from area to area; say in the field of education •
.. --------

This would not in fact be in keeping with the 4oducation
policy in tf1ecountry in which the ed cation system should
be uniform thro'dghout the country. The same case would
apply if in t~e field of local government itself, the
conditions of service are not uniform. However, while it may
be true to advocate uniformity of services, it is very vital
for the central government to exercise such degree as not
to inconvenience the working of a local authority. This is
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so because too much control often leads to stiffling of the
grmvth of a given council especially when the plans of the
council are prematurely al~ered or even interfered with
every now and then. The officials of the council12 may
relax and this would give rise to mismanagement of the
councils affairs./Ol1 the other hand, if the control is too
little, a council which is in the initial stages of
development may make grave mistakes unless it is watehedl3•
Other reasons for control will be explained visa vis the
explanation of actual control as indicated be Low under various
sub-headings:

(1) Financial Control

This is done through the control over grants offered
to the local authorities by the central government.
Indeed, control over grants is the most important financial
control exercised by the central government~ Before a
council qualifies for agovernment grant, it is required to
make a.napplication to the appropriate central government
department 5. Besides, once gran ted , th'ecouncil is
expected.to use it d11igentlY otherwise the ~inister for
local government ~as power to restrict the grant if he sees

-#

or has reason to believe the financ~ is not used properly.
This powe r in effect tends to giv th minis ter a general
power over the field by local administration. This power
is too much prone to over use as witnessed r cently when

tthe minister for local government withdrew all government
t:.
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. 1 1 h·· 16grants g1ven to oca aut or1t1es • The reasons given for
the wi thdrawal re that the councils have had a tendency of
includin a figure under the heading of government grants
without knowing ether such grants would be forthcoming and
h nce there was need to stop the practice. 1he other reason
was based on budgeting. The minister alleged that local
authorities in many cases made unusual estimates which became
obsolete even before they were approved by the government.
One could moreover argue convincingly that wtth rawa.l of the
grants would lead to the local au horities being accorded
more freedom but this would apply to the richer authorities
which can afford to finance their activities. S6Gh freedom
would have no meaning to the poor rural oriented local
authorities.

The impact of this withdrawal will tIer fore be
extremely great specifically on the rural local au thori ties
which have experienced financial har ship since the colonial
era17 One such problem, as felt in 1958 when the African
conrts were handed over to the judicial departmellt 50 as to
facilitate the more efficient administration of justice. It
\'TaS the African courts which ~~ the Utcrati ve sources
of revenue for the 'then African District Councils CADes).

# i
There was unfor1mnately no Iternati ve sources of revenue
introduced until 1964 when graduated personal tax ~as proposed
as 'the financial mainstay of rural local government. The
tax as made man(dtory for every adult person as a contribu-
tion for the service provide~ by the local authority in his
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area18• However, instead of benefitting the areas as intended
it turned out to be ).better revenue for the towns , <There
taxpayers were more aff uerrt and wh ere .cash incomes could be
precisely a sessed and taxed; the collection being based
on the pay-as-you-earn schemes. \PG~~) --J

On the contrary, the collection in the tural areas
was difficult. Two reasons necessitated this: firstly,
the population is mainly farmers wi thout fixed cash income'
There were as well cases of corruption whe re the tax
collector could favour ornepeople by placing them in lower
income graup 19. In ordeT to curb evasion of the graciuated
personal tax ("'L''1') and relief the poorest people 0 the tax
burden, the government reduced the rate of GPT from Shs. 48
per annum to Shs 24 peT annum. The tax was completely
abolished in 1969 with the result that the rural authorities
h i h d d d 1 t i 1 l . f . 20W 1C epen e a most en 1re y on t11S source 0 1ncome

were slbjected to even severer Therefore rural
,

local authoTities weee left with no altern tive than turning
to the central government for grants.

Apart from government grants and GPT, the other
sources of revenue for the local authorities have been loans,

~school fees, rates, licences and medical fees among others.
These cannot provide all the finance needed by the local
authorities. Besides, the rural local auth~ ities were
still subj cted to ~ore problems in 1969 when they were
relieved of some of the most important services21 due to
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lack of adequate finance. This was accomplished through
th local government(transfer of functions). Act No. 20 of
1969. Which gave the president power to facilitate the
transfer of primary education, health services and road
maintenance to the respective central government ministries.-:
Consequently, although county councils were relieved of the
services which forced them to overstrain their budgets, they
lost their main sources of revenue and this meant more
social suffering for the people could nOt be provided with
the vital services instantly. The situation will be more

. \

grim for the poor conncils which of late had the central
government grants as the main source of supplementary revenue.
Lastly, the reliance of local authorities on government grants
made it possible for the central government to successfully
dictate any terms on the local authorities by threatening to
withdraw the grants for non-compliance. Theref~re, the with-
drawal of the grant system should be seen as yet another threat
aimed at making local authorities realise they cannot do
without the central government. In other words, the central
government is making su vi~al very difficult for the local
authorities and eppecially the poor councils.

(ii) Control by issuing orders, directions, sanctioning
·21of schemes etc

In addition to the power of accepting or rejecting Qn
application for grants, the minister for local government
has a multiplicity of other powers. He has for instance the
power to issue orders and regulations in relation ~o some
services such as housiqg, ublic health and the like, direc-
ting a council on what should be done about that particula
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service. On the other hand, it is often the duty of a local
authority to prepare schemes for the administration of a
particular service within its area, e.g. planning: but
the scheme should be submitted to the minister f~r appro al.
F ·1 1· h d I . 22 ta1 ure to comp y W1t an or er or regu at10n may promp
the minister to exercise that power as he thinks fit add then
recover from the local authority any expenses incurred by

im. Actually this power may be exercised badly for what the
minister thinks is fit may not be so from the point of view
of the people who enjoy the service being regulated. Besides,
it is very tempting for the minister to be expending a lot ''',• l}t.).: /~

r

he be ,rof money towards exercising a power for he knows would x~'-'
~compensated later. Why he should be compensated is not ;.so ,.,

clear and still there is no justification. Further-more the
minister is not a rating authority so that he can be commiting
the authorities to extra expenses when in actual fact there
may not be enough money. That act by the minister may as we H
lead to interference with a council's budget for the service
he chooses to expend money 'on may have to be performed at a
later date according to the budget.

CiiiJ Control over by,-laws or local legislation ,. '

A local authori ty is given power to make byt.-J...a.\is.- ~-. -'
23This general power is contained in the local government Act

The by~-~aws could be made in respect of health, the well-
being of the inhabitants, good rule and government of such

d f h . f· 24 Th' barea an even or t e suppress10n 0 nU1s~nce. e y-
laws may control, regulate, prohibit, compel or require the
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doing of something that the local authority has jurisc!iction
of. The conditions the by, -laws must satisfy .are that:

(a)

(b)

Cc)
Cd)

it mus t not be ult ravi rus
it must be ce r ta in in its terms tL \i . /--IV ~\.i.-Q..

lV\AAlJ.- -«it must be reasonable V Ji)~I1\.':>"'"

~~
r-

it must be in conformity with the 5eneral law. I iC'('Io.i
.(f:....---~~

These four conditions were stated in the case of NONALAL
DAMODAR KANJI V TANGA TOWNSHIP AUTHORITy2': j- \-II~ \ ¥c\ <,

13-~(~k)~~(k:;- ~ ~(JZ. =to ,?r;. ~(,t.n\t:- -

v-l.r'rk 0 ~ g- s: ~ ~""D<- ~ h
Y ~~o.£~ ,

The local authority must also abide by the procedural
.--- 26-;..1requirements in making a bye-law. The first requirement

.,'"""-." ... ,

is that it must give 14 days notice of its intention to flake
a b -law in the local wspapers. Such notice should
contain the general purpose of the by -law. Then after it is
ready made, the by law is taken to the minister for t e
approval accompained by a copy of the minu e. The minister
has discretion under the law to either approve the bye law
with any alteration or even reject it completely. After it
has sought the confirmation of the central government, the
by law is then publish d in the official gazette and it ~
comes into operation as law on the date of publicatio 26 ~
Unless the procedure is followed, the b,e law does not have
legal effect. Lastly, the process of confirmation of bye
laws by the minister is just another example of the wide
ministerial powers exercised over local authorities and
because the power is discretionary,

n\\~\)
some bye laws may take

~
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long before they are approved. In general. the check on the
law making powers of the local authorities is in addition
to the limits imposed by parliament under the doctrine of

·~travires by the courts27 whose effect among others, is to
make legislative power of the local authorities quite
theoretical.

(iv) Control over appointment of officials of local authorities

Apart from councillors every local authority is. .supposed to have other official~wh9se major duty is to
supply expert advise in most affairs of the local authority
where such expertise is needed. The reason the,professional
officials are very essential among others, is that most

councillors are unqualified academically and would not there-
fore efficiently run a local authori ty't especially whe re a
technical matter arise~ SUCh~~CiP~QffiCer~ comprise
among others the clerk to the council, the medical officer
of health, the asurer and~municippl or town engineers.
These are appointed by the local authorities which are granted

28power by the local government Act to do so. The powers,
duties and responsibilities of these officers are specified
in the third schedule of the local government Act. However,
before their appointment becomes effective, it has to be

29confirmed by a central government department • Theoretically
CVhIn"';1lj -----

the councililors have the power of Chief officers but in
'\

practice this is not the case. The current tendency is that
the minister for local government may fail to ~onfirm the
appointees of the local authorities an~-in substitution
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appoint officers of his own choice. Besides, the minister
has power to order the appointment of a chief officer to a
municipality and if this is not done within six months, then
the minister does the appointment. Hating been equipp d with
the power to determine, the affairs of local authorities by
the central government, it is not surprIsing to see the
minister acting beyond his powers. The f ct is exemplified
by an incidli:entwhich took place att the Machakos Municipal
Council in December 1983. The minister had or~ed the

\..-r
dismissal of the clerk to the council and the tr~eer.~"
After the order was effected, the two brought an action ~
against the local authority, questioning the validity of the
order and the subsequent dismmisal. Tne court nullified the
dismissal and declared the order ultravires. There are still ,

Iother instances 'lwh~re the ministerial powers in relation to
officials of local authorities have been challe~ged. Firstly,
two councillors of the Mombasa Municipal council furiously
rejected the appointment of three chief officers for the

COuncil by the minister for local government. Tileyargued the
appointment was not done according to the local government
Act. One of them went to the extent of storming out of ~
full council meeting when the majority of councillors v~ted::i::l..

in favour of the appointment30• In 1982, the then minister
r

for local government approved the dismissal of the treasurer.
of the city council of Nairobi when in fact the dismisaal had
not been unanimously resolved by the council~. Still in the
same vein, the minister for local government wrongly nominated
councillors to the Machakos dunicipal council in 1982 and a
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councillor brought an action seeking the nullification ~ that
~~Jnomination. The court then ~d that the mi.ni ster had ~

'~acted beyond his powers in nominating the four councillors32•
Moreover a very important fact to note is that central
government through its departments and ministers has been
usurping the statutory pow,rs of local authorities and this
has in effect rendered the authorities impotent as far as the--
dispensation of duties and services is concerned. Equally---important and in so far as the appointment of officials is
concerned, the central government is ,determined to retain the

/'

power of the minister intact, so that throhgh his discretion
he would keep on nominating members to every local auth rity,
who would be interested in serving the interests of the central
gove,rnment. Besides, there is t!l- bill now which seeks to
amend sections 106, 107 and 123 of the constitution so as to
enable the ublic service commission to app6ifit officers of
local authDrities. If the bill sails through, the appointment ~r

•.•.'.. , ~"\ '" 1 -,:\::>", '\ IC-.A..:;....~-t\\;;::l< ~ .••..• ~O<\~~
......~~....r:.. c:.. ~- ....~-. ~,-a.... '15---<.

of the officials will be made more democra-tic in that the ;~~C'\\:
<$~ ?-s:\c\-e~\':c\appointment will be done by one body, covering all the local I..",.~\'.

authorities in the country. The officers will also have the
benefit of being tra afered to work-in various local authorities

"'--

instead of remaining in the same council until de lared
redudant. Once such transfers are effected the local authori-

"ties will have the opportunity to benefit from an officer's
past experience in another local authority. The transfer of
the power to appoint officers to the public scrvtce commission
from the local authortties may also prevent the pJrpetual
fear such officers have. They will now be dispensing their
duties without ~ear of losing their jobs for acting contra y
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to the expectations of the councilfors. In the past most
officers were performing their duties solely to please the
councillors who upto now have the power to determin an
officer's tenure of office. In addition the public service
commission will be able to appoint more qualified officials
through the right channels of employment as opposed to the

Councillors who in most cases appoint their offic rs through
corruption. But the success of the bill will mean the
councillors will be deprived of their power to appoint
officers for good. This notwithstanding there are other
officials including the provincial and District administrators
who by virtue of their offices are members of local auth ~ities
They have power as government representatives tn the councils
to yet& any new expenditure which has not received government
approva134 • ..~.-J'

-
(lv) Control by removal of all the Members of a local

a\1th" ity

This is the most drastic power exercised by the
central government over the local authorities and it is the
minister for local government who does it on its behalf.

-<,

This power of dissolution is provided for under the local
gov,ernment regulations of 196335• The minister is required
to act only if the requirements stipUlated in the regulations
are satisfied. These are that; the loc 1 ut "ty t

ipp d t unic:. ty
or sl i t of the oth r . the local authorityJ

must, in the opinion of the minis ter be unlikely to meet its
~ial commitments and lastly, still in the opinion of the
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minist r, th local authority must have failed to exercise
its functions for the benefit of the inhabitants of its area
of jurisdiction.! These requirements are in the alternative.

\st>
Since independence, th minister for local government hav~
exercised the power of dissolution extensively and among others,
th.~_·councilof Nyeri, Kakamega and Mombasa Municipal council
have fallen v·ctims36.' In 1983 March, the city council of-Nai~obi was as well dissolved and remains so upto to date.~~q~~
The reasons normally advanc d to justify the dissolution of a
council are corruption, violation of established procedure
and gros~ n ement of th councils funds37•

Once dissolution is effected, the entral government
appoints a commission to take over the duties of the dissolved
council. This commission is supposed to consist of not 1

th thre m mber who should manage the a f 'rs of the
dissolved local authority for a period of two years and
sometimes more than two years if the commission fails to
regulate the 'affairs of the council within that given pe!i~
All i~ all, the effectivenees of the commission remains
nn ••n~f 1 for on y thr e pea 1 who are norm lly civil 39rv n s

nd to substitut th councillor and oth r co cil
This is so f r in reality it is quite impossible

for the commission to satisfacterily perform dual roles i.e.
their usual roles plus this addi~nal one. For instance the
city commission which was set up following the dissolution
of the Nairobi City Council has been at work for almost two
years now .t·i Iu .on has come up towards the

of the robl purpotedly creat d by the former
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members of the city council. r shortage still hits the
city and arbage remains uncollecte~ot only in the suburbs ~N~
of the city but even within the city. Besides, no step has ~~

. ft

been taken by the government even after the task force
investi atin th affairs of th defunct city council
presented its report to the president in October 1983.

Supplementary to the control afforementioned40, local
authorities also work so closely with the central government
in ma~ers such as housing, agricultural and veterinary
serv~ces, water supply and control of business enterprises'
such that it is impossible to distinguish between the tw04l

However, the actual control is exercised by the government
through the various ministries and departments of the central
government.
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CHAPTER 2 PART 2

OF LOCAL AUTHORITIES

Cen tral Government con troI over the local authori ties
does not stop at the point where the former concludes its
regulatory controlsl but extends also to the functions of the
latt~he functions of local- autho~i ties meri tspecial
cons1deration inspite of the fact that they fall under the
regulatory control. This is because it is in this field where
a ~onsiderable number of changes have taken place since

. independence. For the purposes of this paper, the functions
of local authorities will be divided into two; namely the
political role and the practical role. In the first categori-
sation, we will attempt to consider the views expressed by 0° ' "

different writers on the role the local authoriti----play so as to make intact the demands of the central government-within the people of the locality. In the second categorisation,
we wil'! attempt to discuss the role the local authorities in
Kenya play which are meant to benefit the community as a whole
or the people within a given locality.

(1) The political role
.,.tJ

In the political sense, local, govemnment has on a number
of occasions been viewed as part of the complex political, social
and economic system of any country2. Eddison continues to
state that loca!-go~rnment does not stand apart from this
complex system but rather affects the way it operate~ There-
fore he sees, the role played by local ~horities ~ that of

I '

creating opportunities for enabling people to develop their
skills and ',intereststo improve ,their lives themselves/ As
such, he conClude-5, local government is concerned witlfmaking
sure~that the total system does not harm or inhibit the opportu-
nities ti' atedS• However, what we can rea"'IIYgat er from
. disaa's conclusion is that sometimes local authorities do

provide checks on t e Central government when it impinges on
th welfare of the people in a locality. This could be true
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for decentralised systems like Britain6 but not in Kenya where
centralis~as been the order of the day since independence~
Indeed, Kenya did not have a unified centrally controlled system
of local government until the introduction of the amended
republican constitution in 1964, which returned the control of
the system set up in 1963 from the regional assemblies to the

inister7• To clarify the point further, e could assume that
the central government in Kenya decides to impose heavy taxation
on the local inhabitants to support any of the services provided
by the local authorities. The inhabitants w uld definitely

,complain but we do not expect the local authorities to do
anything about it for they lack the power to challenge a directive
emanating from the central governmen~No~ even the association
of local governmen~ of Kenya (ALGAKY-which was set up as a
pressure group and later on prescribed by the president, could
challenge such a movea by the central government8•

~ Another view on the political role of local government
was expressed in 1970 by the Royal Commission on local government
in England: It stated that local government has a general
responsibllity for the well being of the communities it represents
and its concern should not be confined to the discharge of the
duties imposed on it by the central gover~ment. Rather, it must
seek to promote commun'ity well being in all its aspects - economic. •...•... ' ~
as well as social, cultural as well as physical - whether or not
it has a statutory duty in any particular aspect. In discharging
its statutory duties, continued the commission, the local
government must put the general well-being of the local community

. .
before the sectionaf interest of the central government

r _department that is nationally responsible for the function
concerned. This view however leaves 'us doubting its applicability
in a country like Kenya where local government has pathetically
suffered from lack of autonomylO. With the all pe~vading
central patronage over local authorities in Kenya, we can not
at any time expect local authorities to give preference to the

,
well-being of the people and ignore the interest of the central
government. This could happen in an 'ideal' democratic situation
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but not in Kenya where every step a local authority takes has
to be made in consideration with the entral governmentll•
In order to make sure that no local government authority
reaches a decis ion which could j eopardise the interests of the
central _.goyernment, the latter distribute~ it.spersonnel to
all the local authorities. This personnel is expected to
attend council meetings, to give advice and guidance whenever
called upon to do so, to participate actively in the execution
of development projects and to undertake supervisory duties in
relation to services provided by local authorities12

o Due to
this physical presence of,central government personnel, we cannot

/")"

say with any SciIl.!·i·llaof confidence that local auth~ties
ever reaches any decision independently, let alone ignoring the
interests of central government in favour of the well-being of
the p~le in a locality.

~~
To come more closer home, we meet Buyke, another writer,I-

who dealt with the political role of the loc~l government.
'"He sees the primary purpose of local government and th~ masses

as expressed on a number of occasions by leaders13• In this
p

respect, the institut~?ns of local government are required to
extent perception consistent with national identity. They are

, ..
further required to transLat e..'~andlegitimatize national policy.,...
so.as to instil alter~ions in behaviour within the people
within a locality and make the formulation and implementation
of such authorit"ti~cisions by the central government
acceptable to them. Butke further states:

II

"The local political system acts as a turnstile
permitting nation state policy to move outward from
the centre so as to give rise ~o the desired new forms
of behaviour and to the meanings and values required to
explain and legi "matize that behaviour; and on the
other hand provides a means for measuring and manipu-
lating local consensus and the aggregation and
communication of needs and expectations and reactions
to the centraL-..,policiesto the state capital,,~4.
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The assumption this writer makes is that local government
is very necessary because of its proximity to the people and
its representative nature; together with the'retention of
some of the vital structural aspects of traditional ~itimacy'

d h . I' h h d' d .,. 15an as sue 1t can accomp 1S w at 1rect a m1n1strat10n cannot •
The assumption per se is quite plaRsible. Indeed the local
authori ties could be said are well veTsed~'Nit -tho prob ems of
the local communities and for that matter are better placed to
look for satisfactory sol~ti..o;n.s·to those problems, be they
social, political or economic~On the contrary, the local
authorities in Kenya are not fully equipped to meet the demands
of the people; such that whenever a small problem arises or
even vexes them, they turn to the central government fori
salvation. As explained elsewhere16, this has actually bee
the trend of affairs and stil~ persists in the Kenya syst m of
administration. This not withstanding the government~n Kenya
has a general reputation for centralising administraY.ve auth0t:ity
in the centrel7 and di stri.butes-' admi.n.istrati.venf lLa in form
of civil servants who traverse/all aspects of a~minist ation
in the country. In addition, the fact that we ~o'maQY
central government representatives in all local government.
auth~rities; coupled with the fact that the same authorities
are in perpetual reliance, on the centre for things like financial
assistance defies Burke's assumpti~J'p _

In summary therefore, the proper political role of local
government should be to implement centrally formulated policies.
And again being in closer touch with the people than the
national legislators, local government institutions are in a
posi tion to bridge the gap between the people and the legisiEtt6n.
acting like a link or agent to convey the sense of local needs
as well as translating national plans into action at the local
level. Viewed in this light, local government is an agent of
the total Kenya political system and is charged by the total
political system and on behalf of the local peJle with the
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maintenance of local order, f~r so long enough a period to
bring about integration requisite to the maintenance of the
political system as a whole.

(ii) The practical role

Local authorities are by definition multipurpose
~structures and apart from the role they play as'political

halfway house,l8 between the central government and the people
in a locality, they also perform practical functions which
are directly beneficial to the people. These functions are
stated clearly under the local government regulations of 1963.
The regulations preceded the new local government act. TIley
establish ~he local government in Kenya, ~gelY by general
reference to authorities established under the colonial local
government ordinances repealed by the regulations19• These
regulations ~ets out the powers and duties relating to all

< •

local authorities, and then _toceed to sort out carefully.
certain specific powers and functions of country councils,
Municipal Counc Ll.s and the councils of the cOQn.t divisions
(urban or area councils). All authorities have for ins~nce
power to nter in 0 contracts, cquire land,,....-----

I i gs, a d guarant loans, and
stablish off'ces

20rany ot
On the other thand, the powers and functions of count o cils
as specified unJer the regUlations comprise among others
the of chools, provision for amnib and
~ 1cle ervices, the cont 01 in the rural areas,

cond ry ro s2l. Theand t e control and nt n"nc of
powers and functions of c~2!l.s are w ider and include
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provision of s~it~y services, fire protection, control of
<:

certain trades and occupations, sewage and d!ainage among
<

others22• In case of ~s however, they have all the
powers of both counties and county divisions and in addition
they have responsibility for control and care of all public

. h >. I> 23streets 1n t e mun1c1pa 1ty •-----
After drawing the general picture of the functions of

t e local authori ties we 110lV' turn and consider some of the
changes that have occurred in relation to the major functions
of local authorities since indepen ence. In this,·fespect we
,\'1illlean on the so called mand_atory functions and specifically
primary education, health services and maintenance of roads.
These are refered to as mandatory because they a1'e activities
which the central government requir s the council to perfor •
The councils do not have any choic in the matter but carry out

their mandatory functions24• Besides the mandatory functions,
there ·are also permissiv functions which concern personal

lth services, hop and mark ts, social and welf r rvices,
and for the pro otion of a riculture nd liv stoc 25.
Permissive functions are optiona~ as the term suggests and each
council has the discretion to decide which service to give
preference which choice is dictated by the availability of
funds among other factors.

As regards the mandatory functions, they are now under-
taken by the central government and to a lesser extent by the
municipali ties under the gutdance of the central government,
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Therefore no county council any longer performs these functions.
They were transferred to the central government in 1969,·
through the enactment of the local government (transfer fof
functions) Act26 when it became clear to the central government
that the cOlmty councils, unlike the Municipalities, could
not satisfactorily perform the services without risking over-
straining the~r budgets21• We wfil now proceed to deal with
each of the three mandatory fun.ctions separately.

() P· Ed . 28a r1mary ucat10n - .. ~.•

Since independence, primary education has always been
subject to strong central government influence. The emphasis
on the importance attached by th government to control prima y
educ tion is exemplified by the speech by Tom Mboya in 1968
in his contribution on the transfer of functions bill. He

said:

"There is a need to have more government say and
control in the education of the people of this
country. We can no longer conti ue with the system
by which you have pockets of au,hority allover the
country, deciding what and how to conduct education
throughout the country. There must be es1tablished
a definite area of government control if tHe are going
to implement our policies,,2g•

D.1.e pockets of authority referred to in this speech
were mainly the local authorities and the missionaries who
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running schools,on private bas~ The county councils
were therefore formerly responsible for primary

education and the control structure of the service consisted
J.:>

of the distrint education officer (DEO) and the Education
Committee of the Council which together with its teachers
were Ovv$.-w~ to the D.E.O. The D.E.O. used to be
responsible to both the Council and the Ministry of Education3~.
As the representative f th 1lCeJ1trai:'Overnment the D.E.O.
together with the District Commissioner used to co-ordinate
the service in all the council schools. The DC used to be the
Ch . f h C C "1 d' "t 32 LIalrman 0 t e ounty ounC1 eucatlon commlt ee • ~owever.
with the transfer of functions this committee became defunct
and instead Distrct Education boards were reestablished in

I

1972. Very many other changes have oc;yuTreclsince the transfer
, ~ 1

of functions in relation ~ not only rprimary educa tLon but I IrilPl
.J.1+-It-

. • I'- '\ .£.\\I\d.i"\to \~S~ - "
the entire education system in Kenya 33-:- -""Thisnot wi thstanding, "..•.:')

,I'-'
.'\,~ dthe ma j or impact of the transfer of primary education to the D'~X ,;;.:~r-·

\\'cp';~
F ~.centre on the county councils was that, the councils lost the jr~~
I..)~,

grants allocated to them specifically for education purposes.
On the other hand the transfer was qn eadvantage to the
councils in "that they saved various miscellaneous council
revenues such as cropC£,#.scsand licence fees which they used
to channel into the primary education service. and as such
council reserves could not ea.sily be exhnusted for provision
of one service as was the "case wi th primary education before
the transfer.

(b) Health Services

Before the transfer of functions all public health
services, just like primary education had increasingly



- 31 -

become a burden on local authority finances in the pest-
independence pe~iod34. It is stated that health services

h d·ff f·· 35 .covers tree 1 erent so~s 0 act1v1ty V1Z:

(a) Personal medical services which include the y
treatment of the sick or in other words curative /lyJP

..Y' »:
services. ~.rrV /

r-J

Preventive services i.e. those which are aimed ~
at preventing illness (as opposed to treating it)
through measures having a direct impact on individuals

(b)

Such as mass vaccination, health education, and
attempts to impove dietary habits.

(c) Environmental health services which invoive
intended to prevent illness which are aimed
environment rather than individuals, such as sanitation,

.
food $nspection and malarial control measures such'
as the spraying of houses.

The county council~were responsible for all three types of
services except for the d·strict hospital which was the
responsibility of the Miniitry pf health36• However, they
dominantly concerned themselves with thefirst service, i.e.
the provision of personal medical services through a network
of health centres and dispensaries37• Later in 1970, all
these county council services were taken over by the! inistry
of health. Thus upto 1970, the county councils were the
statutory health authorities under the public healt Act, a
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responsibility that had been imposed on the African District
Councils in 19583~. After the transfer, these new government
services came under the control of t~e Medical Officer of
health (MOH) who became a central government oificial in every
resy~.. Consequently, the ifffC~s the transfer of l

functions had on this service were th e fold among others:
Firstly in the case of Municipalities, the introduction of
free medical attention for children and outpetient adults
which followed the transfer of functions led to desertion of.
their health centres and dispensarl!ies. This in addition
resulted to a reduction in the revenue formerly received in '
form of medical fees. The second effect could be~viewed with·
reference to the county councils. These substantially lost "
all the revenue derived from this service but just like ~~
primary education the transfer was arelief to their budget
because instead of.injecting most of their revenues into primary
education, health and Road services, they could now giv~
attention to the other services •. The third effect was that
the co c"l ~were deprived of 'a very vital services with the

q'o. ..•e;
result that the attention they formerly given the people
began to die slowly. For instance before the transfer the
councils through their council health ~ communities used to
exe te considerable influence in seyeral decision illaking
areas suitably the sit~ing of new facilities; such as
b "ld" " f th h 1 h d d" "39U1 1ng s1tes or e ea t centres an 1spensar1es •
It was also the council committee which established the order. .

of priorities ,among competing claims for services and
although this often led to political conflict between the



33 -

councillors, at least the distribution used to be more
suitable than today. Of course the central government has
time and again been encouraging people to engage themselves
in s If help activities. In the reatffiof public health
this has resulted to the building of a large number of health
centres on self help basis, often with the hope that they
m·ght be taken over either by the government or by the local,
,uthu ities (municipalities). But such expectations have
often gone .punfulfilled since the local authorities have
simply been unable to provide recurrent costs40 and also
because it really takes long iUra decision to take oVer, to
permeate all the central government bureaucracy and.--is.-i:,L."
ultimately accepted.

III ROAr S

l~e construction and maintenance of roads is a
service described by policy makers in Kenya as being
essentially an 'economic' service, whereas education and
health services are seen as being 'welfare' services. It
is through roads, together with tother means of communica-
tion that the wealth of our country (natural resources) is
tapped and after marketing is used to enhance our
countrie's economic stability. Even wflan the white settles
arrived in Kenya during the colonial time, they agitated
for construction of roads from the colonial central

I f ·1· 1·· 41government so as to aca t tate exp oi tatron .• We can't
therefore over-emphasize the importance of roads more so,
in economic development.
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From independence to 1969, the Ministry of Works
was legally res,onsible fvr the construction and maintenance
of trunk roads, the county councils for secondary and minor
roads and area and urban councils for unclassified roads42•
The ceetral governmen~ responsibilities were carried by
the roads branch of the Ministry of works, either directly
or in some cases by a county council acting as the agent of
the Ministry. Most new construction was carried out by
private contractors under tender to the Ministry~3. I!ldeed;
the Ministry dlhd make periodic checks on the standard of-
council maintenance on grant-aided roads./ In addition it---
occasiOnally~eferred payment of further grants until standards
were improved. However, the close supervisiQn of councils
(especially ADCs) carried out in the 1950's by the Road
Authority, which both loaned staff to ADCs and created the-
local authority i~p.ectorate to advise them and to train
staff for them) was not carried on after indepeddence44•

Apart from the ministry and the county councils,
there was very little other organised road work in the rural
areas. Of course the area councils were responsible for the
maintenance of unclassified roads, but they had no road
organisation of their own. Usually they voted funds from
the proceeds of their poll tax for particular roads to be
maintained and were charged an hoWdy rate by the county
councils whose road teams actually did the work4S•

At the transfer of functions, the ministry of works
absorbed all the staff plus all equipment of the county
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councils. This then meant that the county councils could
not bother with road construction and the people in the rural
areas were then left at the mercy of the c~ntral government.
As a result, the central government, through the ministry of
works has not fully penetrated the rural areas in road
construction. The ministry of local government as well does
not bother the treasury to make funds available for constructimn
and maintenance of recommended roads. If anything, #;t;

,

intervenes only to the extent of helping the munifalities get
funds to make the necessary repairs on the potholed roads
within them. Besides, one needs to go to the rural areas and

I

see how ragged and eroded the road~ once maintained by the
councils are. The call by the +government to the people to
engage in self-help projects has not helped much as far a~
roads are concerned for it is viewed as tantamount to comp\u1-.~
sory labour. The future of the rural access roads is thus
uncertain without the intervention of the local authoriti~~.

u. ~

In the case of municipalities, the transfer of
functions did not divest them of their power to perform
various functions. Thus in Kenya today, municipalities
provide so many services ranging from public health, education,
water and electricit, supply, roads and different other
social services and ammenities such as provision of parks

\and pla~grounds among others. In providing these services,
\the municipalities are required to conform with the provisions

of different statutes that regulate them •• These compris-es
\

the lotal gv:vernment_ AI:1::/PublicHealth A~td and.r--ucation
\

-~ among others. In all these cts, the pat:tonage of the,
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minister and hence that of the central government is expressed
in various sections46• As such the municipalities attempt
to provide these services in the best interests of the
government and this is because of the control imposed on them
by the government. Otherwise if left alone to sort out which
is good for the people, they may either relax or perform the
functions badly.

rA LTY OF LA
UNIVERSfTY OF NAlRO I .
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CHAPTER 2 PART 3

GENERAL PROBLEMS CONFRONTING LOCAL AUTHORITIES

Local government authorities in Kenya are generally
b set by quite a number of problems, which are scattered
in various parts and chapt~~, preceding this particular
part. It is therefore ~il1tention to identify some of

~
the problems at this juncture and discuss them generally for

~ w.,Pfeel it is impossible to discus
in a paper of this size.

e-.u;;.'!\-..bi'V}, aus t iveIy

The present structure of local authorities in Kenya
consists of fourca1:egories namely the Muni~l councils, ~c.~

~)£.~ (3:/ '@, ~~ ~~councils, cOuiity councils and the area councils1.--U ~r4 <

<, 2 ' ~~These could be further reduced into urban local authorities
or rather the councils operating within the urb;n areas ~~~~
the rural local authorities or rather those councils wh~~~
operate within the rural areas~ By 1979 there w~re 22 urban
local authorities and a large number of rural local authorities3•
In order to fully appreciate our discussion on the problems
affecting local authorities, we feel we should distinguish

«r '-~

between u~an and r~al local authorities. The first basic
distinction is that the former do not, in general, suffer from
the same searcity of human resources which is so characteri-
stic of rural authorities. The town councils got off to a

4much better start in life than their rural counter parts •
Besides, urban councils, being located in areas of commercial
development are able to draw for their membership upon a
body of councillors who are better equipped to understand
their role in the local government system and to cop~ with
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the demands made upon them •• Moreover, the constitution of a
town council is divided so as to include in its membership
certain senior officials of the central government who are
t tioned within its area of jurisdiction. In addd ·:ontheo i

••• ~ tuperior to.that which isstandard of the executive staff is
fOWld in most

~ere

rural c\)uncils.

authorities.
are still other advantages enjoyed by urban

Being the main centres of population as well
as foci for the d~velop t of the country as a whole, they
have for long been able to count upon r ular and ial
assistance from the central government for their expansion
of their services. This has compensated. them to sonteextent

~..... - .'.- . ..-......
for relatively small taxable resources upon which they are

6able to draw. On the other hand, the com actness of the
area over which they exercise juri diction facilitates ~he
work of revenu co.lLect ion and makes possible the close
super.vision and ore efficient operation of local services'.
L~ly, t~~~ ~m of local government upon which

enyan system as a whole is modelled has been transplanted
into the urban centres of the country wtth a degree of
succes. Just to emphasise what we hav already stated, the
problems which b set local government are many and serious.
But they are to be found in their most acute form in the vast
rural areas of scattered population where the physical and
human en ironment is less favourable to the aCODlodation of
the British made of local government. In the ensuing
discussion of the problems, we should have in mind the fact
that it is the rural local authorities which are w~rst hit.
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I) \ The proble we are going to address ourselves to now
.~~ is that of c trol. Elsewhere in this paper we attempte_____ I

to show the mechanisms the central government uses to
ef ectively control the local authorities8• We also indicated

,
that such control was even there during the colonial period
and was inherited by the independent Kenya government.
Control per see is not bad. Of course local authorities
must be controlled in carrying out their functions among
other controls so that they serve the people they represent
well. But control beco 05 a problem when it is excessive or

'when it leads to the usurpation of the powers of the local
authorities by the central government. Take for instance 'the
case wh re the minister for local government repeatedly fails
to approve a council's budget. The effect of this refusal is
tha the council can not spe ·ts funds above the levels of
the previous year9• which therefore implies that if additional
activities or projects were to be undertaken by the council
for the benefit of the people, then they will have to be struck
off the budget. If on the other hand the inflation of the
budget is necessitated by increased costs for providing a
particular service, failure to approve the budget will mean
either the council stops providing the services, or some

~
people w 0 previously benefited from the service will have to

suMi~
go without it. This example should surlice to illustrate our
conception of the term'excessive control' where once
exercised would eventually lead to hardship on the side of
the peopleJrer ved by the local authorities.
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Although tied to the problem of control, the question
of usurp tion of power could be viewed as a distinct problem
confronting local authorities. The central government usurps
the powers of local authorities mostly through the provincial
administration. During the colonial period, t e provinicial
administration had been a powerful machine through which the
central government administered by direct rUlelO• Local
authorities during tftisperiod had no free hand in dispensing
their stat Itory duties to the people in the localities.
There used to be too much uncalled for interference by the
central government through the PC, the DCs and even the Chiefs,
thus making it difficult for the local authorities to perform
their functions freelyll. After independence, provincial
administration was st ren thened and transfered to the office
of the President, thus becoming a direct representative of the
central governmentl2• The present administrative position in

f~Kenya is that the pes and DCs a lot of political power bothI-
inside and outside the ¢la.iJg party. For ins ance te Des have-
extensive powers of control over the local authorities in
their areasl3• Besides, it is still the instrument of provincial
administration which the central government has e~ tually
been using as the link between it and the pole. For isntance
when the central government has to transmit and ~ranslate its
national policies, it uses the provincial administration,
which explains such policies to the people through public
barazats.1 By so doing, t e central government overloobthe
very vi tal role of local government authori ties. ~r:lisis
the role of acting as the link or agent between the central
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government and the people. Further still local authorities
are required to participate in t1e decisions t at affect
the i r communities 14. And as the democratic institutions
that they purportedly should be, they should at least be
making final decisions. However, this is not the case in
K_ iya , In.fact any decision reached by a local authority is
Hot final until approved by the central governmentl5• Even
at other tines the centaal government makes decisions
affecting he people and imposed them on the p p Ie without
even co suiting the local authorities. The cumiUative effect
of all this central govern ent interference is impingement
of democracy as it relate~ to local authorities.

Politically still, there ~ave been many instances in
this country where, the centr 1 government subjects local
authorities to too much contempt taat one is forced to begin

---------doubtincr thieir existence. Such cont mpt is 'le1l ighlTghted
in a speech delivered by the head of the Kenya civil service
at the Kenya Institute of a.dministration in 1967. Whi.le
disregardin~ the main causes of the local government
predicament especially in the rural areas, he goes out of
his way to 6 ow that without_-tll·e--provincialadministration,
local government performance cannot hut decline. Although
he agrees w i th the basic hilosophy 0 which local government

-_/

)

institutio s are-based, he goes on to assert:

"Over the past years, m.any local gover ment cOW1cils
have failed to meet the expectations of the government
and the people, as agents for progress in the
_~rovision of amenities and services at local level.
As a result, this important ar,. of organised 16
government in the country has fallen into dIsrepute" •
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Recently the chairman of e Kenya National Chamber of
Commerce and Industry criticised local authorities, for
providing very poor services while charging high rates. He
stated further that, some local authorities were even charging
for services they do not even render and as a result people
had riled over 15000 cases before the appeAls tribunal
objecting to such ratesl7• In yet another instance the Chief
executive warned all councillors and officials of local
authorities to look upon their local authorities not as places
from whicll to enrich themselves but as organisations created

18to provide services in partnership with the central government •
Moreover, we are not at all atte pting to question the veracity
of most of the criticisms levelled at local authoritmes. In

h\Qd
fact many successful cases have been ~ ~n the courts
against council officials in connection with ~~lA~ of
council funds. There have also been many cases of neglect
on the part of local authorities in provision of services.
One needs only to visit the suburbs of the city of Nairobi and
see how poor. sewage and garbage facilities are. However,
the point we are making in the foregoing arg~ent is that
co~tempt or criticism should be viewed as a problem confr n-
ting local authorities. It becomes a problem when the central
government hurls the criticism but does absolutely not;'ing
to rectify the situation or even alleviate the problem as is
normally the case in Kenya. --

\ -..... -.The probiem of finance is the most na ggrng 0" all. It
is as ld as the local authorities themselves. All the main
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sources of revenue for local auth ities are fixed by the
treasury and alteration~ to the rate of tfl,.xationby any local
authority Dt st be endorsed by the treasury and the ministry
of local government. In its report, the N<1egwa commission
stated that it has been in the field of finance that the
majority of county councils (and other local authorities
including the municipalities) have experienced l:heir great" t
d-fficulties19• The finances of local authorities have bet:Il

deteri orating for a number of y~8,rs now and the-sources of
LocaJ au'thori ties f Lnanc ie.Idj ffict\l_.ieshave been summa rised
under £ive headings: Lncompe tence, de reLiction of duty,
failure to collect r~venue, failure to keep accounts aId
f -1 .. f . . ~ 120 YI'j kaa ure to maan t am r.nancaar contro • lese wea cness

rhowever, arise frem the poverty of rural authorities and heir
concomitant inability e u e and retain qualified financial

officers. Although each council has a treasurer responsible
for managing authority finances. in pract t ce detailed admf.ns -

trat.i.ouhas been centrally handled by accountants employed
by the Ministry of loe-al government in Nairobi. And all

,
est Lmatesof county councils and any subsequent alterations to
them have to be referred to the ministry for approval. By
contrast, municipal councils ca.nafford 'toemploy·iJetter
qualified financial experts to administer their fiaane 9

with considerably .less supervision from Nairobi. In 1969,
in order for the central government to save the rural
'uthorities from their preca~ious financial p ition, it
centralized the services which used to consume most of the

. 21counci 1's "revenue • It also increased the grants to subs i-
-Jize other co~s~;~ sources of revenue but this did not help
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much. The grant system has now been stru~ off us paving
way for more financial stress on the rural'based local
authorities.

There are still many more p~oblems that the local
authorities in Kenya face; such as the great overlapping
between the local authorities on the one hand and the central
government on the other in the performance of their functions.
But we can't deal with all of them. We therefore feel the
few we have mentioned suffice for the purpose of this paper
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CHAPTER 3

CONCLUSIONS AND REFORMS

We have attempted to survey the intention and pnr.pose
of this paper in various chapters and parts. We commenced
by showing that there is a great divergence in democratic
ideals between the central and local government institutions.
The rei>ons for the divergency have basically been historical
and the historical evolution of local government is discussed
under chapter one of this paper. This history is closely
appended to the colonial relations of the time. The m9st
significant thing in this era was th~ institution al~tion
of separate development in the sphere of-local government as
recommended by the Fe£th~MReport. We as well showed that
democracy had little expression in local government during

~ --
the latter years of this history. Then at inde erldence the
same was exuLted through lip-service only.

As reg~rds the relationship between centr~l and l~cal
government, we attempted to show that the central government
exercises an overriding control over the local authorities~

politi~lly, financially and in the exercise of their fun~tions.
We have given the details of all these in chapter ~o. In
the same chapter, we went on to show that the current rela-
tionships between the two institutions of government is
very much similar to that persisting during the colonial era.
There must be some changes at least, but we cannot expect
them to be very significant if we bear in mind the. fact that
we a~e living under a neo-colonial government. It has been
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under these circumstances that a wide rift in Kenya has
developed between ,the central government and the local governi
ment on the one hand and between the central government and
the people on the tother. This is evidenced by the facttthat
the mere act by the central government of usurping the powers
of the local government not only defies democracy but also

-
results ~ unsurmountable suffering of the people2• For
instance when the central government finds that it cannot
satisfy all the demands of the people unaided, it sometimes
compels the same pe~ple to fully participate in self-help
activities. In the sa e vain, the local authorities are as_
well victims of multiplicity of ministerial powers3• As uth
the local authorities have not been able to work properly with
the people in the localities. On the other hand, due to lack
of cohesion in the central-local government relationship
coupled with compulsion, the people have been distrust~
government policies. Many such instances have taken place as
regards especially the so called progressive self-help
projects.

The sphere of local government has over the years been
traversed by many problems. We discussed most of these under
part three of chapter two; and in view of everything we have
discussed in this_paper, we have no hesitation to resort to
one major conclusion. This is ~hat IQca~~overnme t in Ken a,
apart from

'\ should be,

breathes·

being a myth, it ~~s,~n~o~~~. of its own as the case
oL~eI than that which the central government
-t.o-i-t---J Physically, the local authori ties are

there but in terms of the role they play, we could view them
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/\,J.../ ,

~V'~~ /O"~W
their physi al ~

- 47 -

existence may as well end up in extinction. But since it is
beyond doubt that local authorities really have a role to play
in society, we do not just have to watch them die slowly and
s,stematically. We should therefore ensure their resusci-
tation; indeed thei_r survival. To borrow Jenning's words,
if local authorities are not functioning properly, then we J
should reform the existing system in order that the old powers
might be better exercised4. EItS\T'I' of • M

- \\'\ 'fI'

It is in view of the foregoing explanation that we
move the following recommendations for the reform of our local
government system. Firstly, the question of finance is a
central one in considerations revolving on local government;
for without finance, local authorities cannot perform or
dispense their serv~ces to the people. According to the
Ndegwa Comm issLon, t if local authorities are to play any

~significant role --- (they) must have a sound financial base.
With the transfer of G.P.T. to the ~ntral government and

6rfJ.-'~~ \D~~ 'r~
the abolition of government grants, councils derive their
revenue from site value rates, land rates, ce~s~, licences
etc. which in total y eld only £2M,5. We need therefore to
reorganis..ethe financial structure of 'the local authorities
so as to make it_stable. This would actually help mobchlise
locally available resources and energies for the development
of the localities in which the local authorities operate.
However, with the current financial structure of the local-'
authorities, it is fimpossible to have any meaningful



- 48 -

development in the localities. We therefore propose that
there should be introduced an indirect tax of some kind
especially on. consumer goods ~o that the financial base of
the rural local authorities i boosted. Besides, creation
of er sources of revenue aimed at supplementing the few
existing ones would be most welcome. Moreover, since the
central government has monopoly over all the unliquidated
resources of the country, it should always be ready to
provide assitance to the local authorities in form of grants
in-aid. We therefore recommend the resboration of the
government grants withdrawn recently, so as to occupy the
financial vacuum created by the withdrawal especially within
the rural local authorities.

The Ndegwa commission stated that the objectives the
local government should have in view were to provide the-
constitutional means whereby the representatives oE local
~nununities narticipate in the making oeidecisions affecting.- \

their communities to mobilise locally available resources and
energies for the development of the localities where the
utho ,. i-e operate, to perform on an agency basis 3. number

of functions that are primarilly the responsibility of'~he
central government, and to provide a necessary link bet~een
the wananchi' partLcuf.ar Iy in rhe rural areas- and the central
government6• The government not only associated itself with
these views, it accepted the recommendations of the commission
~!_ough the sessional paper No. 5 of 1974. In this paper
however, we have strongly rebutted this assertion by the
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government because it difnot keep its word as expressed in
the sessional paper. Constitutionally of course, the
councillors, who are the representatives of the people in the
localities do reach decisions which they think are best for
the local people but such are not final. They must be
influenced or approved by the central government. At other
times the central government makes decisions that directly
affect the people without even consulting their representatives
or elliciting the _eoples consent. In effect therefore, the_
people have been subjected to perpe,tual denial of their
constitutional right of participating in the decision making
process. We therefore propose t at the range of autonomous
action by the local authorities should be increased so as to
make them partici~ate actively in the affairs affecting the
people in the localities. At least they should be given a

,
chance to reach decisions without much interference from the
central government.

As regards the link or agency role the central
government has time and again overlooked the local authorities
and instead has used the provincial administration for
transmitting and explaining its national policies to the
people and even supervising their implementation through
compulsion. All this has brought about friction between the
local authorities and the provincial administration as f~I
as the ir ro les are concerned. We recommend that t-his fric ti-0JL
should be removed. There must a1so be a clear definition
b etwe en the functions and duties of the two ins titutions and
also that in exercising their functions, the local government
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should as much as possible be given a free hand. In addition,
the central government should as much as possible use the
local authorities for communicating its policies to the p ople.
This way the local authorities will be ensured of playing
their role in a democratic mamner.

Another area which requires reform is that of control
over the appointment of the officials of local authorities
by the central government. The qualifications for appoint-
ment of these officials are laid own under sections 122-125
of the local government Regulations. The power to appoint
is vested on the councillors and if anything this power is
quite theoretical for every appointment has to be approved
by the Minister for local government. In 1980, the Central
Government attempted to divest the councillors of this power

~ through t~hocal government service commission bil18 but
-=-_ /' I'llH .

iirl"¥ortunaely" the bill did not sail through. The Minister
~ ~
for local government also exercises his control over fhe
local authorities and as a representative of the central
government through regulations, orders and circulars. We
her~~y recommend that instead of the minister issuing these
orders. ,regulations and circulars, there should be established
a direct dialogue between the local authorities and the
minister (central government) as to what procedures should
be used in say, Managing the affairs of a local authorit
This would in effect tend to curb any dictatorship that
usually accompany the unilateral decisions of the minister.
This would also normalise the relationship between the
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central government and the local authorities for the benefit
of the people.

The power of dissolution vested in the minister for
local government as per regulations 252 and 254 of the local
government regulations needs reform, perhaps more than any
other area. This is a notorious power and has been
extensively used in Kenya. As we have argued else here
in this paper, it is not possible for a handful of a
commission to satisfactorily manage the affairs of a dissolved

"19counC1 • Besides, the fact that the councillors in a
given council have been unable to managetthe affairs of the
council as expected of them does not mean that there cannot
be found better people in that area, capable of handling
such affairs even better. We therefore propose that the
power of the minister to dissolve councils should be abolished

~ or at least modified so as to suit the conditions prevailing
at the moment or rather to inhibit the problems that accompany
a dissolution. As such, instead of dissolving the whole
council and substituting it with a commission, the minister
should be empowered to be ordering for a fresh election of
new officials. This way, the people in the locality would
be g~ven another chance by gove ning or running their own

oaffairs. In addition, whenever inciden of corruption are
unveiled in a council, the best thing to do is to apprehend
all the colluding councillors and take them. to court for trial

t

instead of vfctimising all of them through dissolution of th~
council.
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As to the question of division of functions between
\ ""the central and local government, we have argued that there
is great overlapping as far as performance of functions is
concerned. Besides, it is not eaS] to identify the
functions of each or even group them. The fact is that there
is no hard and fast rule which can be laid down for the
purpose of differentiating the functions. For instance,
prior to 1969, local councils were providing services which
could be viewed as being primarily a central government
functionlO• As regards p~imary education, the government
through the KANU independence Manifesto had promised the
people free primary education yet later, the responsibility
was handl d on the local authorities giving rise to serious
financial constraints. It was only after the central govern-
ment realised it could handle the service more efficiently
.that it transferred it, together with roads an 'j ea tit re

S ·ces to itself in 1969. But as we have stated eisewhere,
the transfer of the functions left the local authorities in a
more worse financial state than before, for GPT which was a
major source of revenue for local a~thorities was as well
transferred to the centre. The local authorities also lost
other revenues which directly eman~ted from provision of
primary education, roads and health services. In addition,
only.af~~ people within the realms of the central $overnment
appears to appreciate the services performed by the local
authorities and this could be one reason why too much criticism
has been levelled against them of late. ,We therefore recommend
that there should be devised a clear distinction between the
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services provided by the central government on the one hand,
and those the local authorities should provide on the other,
if the problems arising out of the friction between the two
institutions of government are to be overcome. The government
should also desist from allocating servies to the local
authorities only to withdraw them later on because such an act
would really inconvenience the authorities greatly as was the
case in 1969. On the other hand, instead of criticising the
local authorities for providing pooi services, the central
government should be ready to investigate why such ser~ ces
are poorly provided ahd> then try to regulate the malady once
exposed.

La t~y,~ cannot recommend the total removal of all
tentral government controls over the local authorities because
this may not be the best thing to do. But the controls
should be exercised in such a manner that the local authorities
are not hindered in performing their democratic function of
enhancing local participation in decision making. Besides,

,wh~still making all these recommendations, we had in mind
the fact that in practice Kenya is geared towards centrali-
sation of power and as such it would be impossible for some
recommendations 'to be implemented, for this would lead to
decentralisation of power which the central government cannot
wish to endorse: for decentralisation would mean interferring
with the interests of the ruling class and those of their
neo-colonial masters, which in Kenya are given'fir~t hand
priority. For any meaningful survival of the local government,----we therefore should annihilate our neo-colonialsuperstructure
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and then implement the recommendations we have made. other-
wise there may be no local government TO erly so called
in future.

o

•...•...." ..•..
- ... '
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