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- INTRODUCTION

(A) THE THEORY OF LOCAL GOVERNMENT

Local Government as a system of public administration
can be studied from two basic view points, one approach concerns
‘Bﬁglfmw1th the study of Local Government as a social science.
/This.approach emphasizes the role of politics Qis—a—vis social
relations at the micro-political level. The second approach
‘concerns itself with the legal aspects of the Local Government
system implicit in such analysis is a study of the legal
framework and the operation of such rules at the micro-political
level within the administrative machinery of the state.

In this paper the two view points above will be adopted as
paradigéus. There will be however a higher level of analysis of
the legal rules based on the various phenomena that pervade the
Local Government system. This paper will also examine albeit,
schematically, the social science aspects of Local Government.

Local Government as a legal entry is concepgialized as a
body corporate established by law whose range and nature of
activity and scope of cgpmpetence will be provided for in a
statute. The system envisages a micro-political unit within
the state which within its limits, has autonomy over the range
of activiﬁies. Essentially, the system-as of necessity is a
convenient as well as uUseful organ in the process of public
administration.

Traditionally, the Local Government arose out of the
increasingly complex range of activities involved in providing
essential services such as public health, water services,
education and roads-such services that co%ed not be effectively
provided by the Central Government. This arose as a result of
the Industrial revolution which led to Urbanizatlon in England.

while this paper will not concern thef& with a detailed
study of the evolution of the Local Government system in England,
It is pertinent here to observe that the Local Government system
had its inception in the England of the later half of the
Nineteenth Century when the first modern system of Local
Government arose (1)

Local Government therefore has as its first theoretical
basis, the concept of utility which enbodies the preposition
that the system exists to run services for the benefit of the
Community.



- By dint of‘necéssity, it was necessary therefore to
invest such a body withiiegal authority. As can be apprehended
such authorities have potential powers which if exercilzed on
a purely informal basis would create problems in the effective
planning of the services. The idea of constructing there
micro-political units as body corporates therefore became
necessary it is obvious that if such authorities were not
constuted on a sound legal basis there would be gross misuse
of power and there would also be the added danger that they
might not carry out the outies unless enjoined by law.

(3
A. leading authority has defued a corporation as:

" A collection of many individuals united into one

body, und!e;p special denomination, having perpetual
succes;zgn, under an artificial form, and vested by

the policy of law, with the capacity of acting in
several respects, as an individual particulary in taking
and granting property, by contracting obligations, of
suhg and being sued".

The system therefore depends on the existence of a
body of persons invested under the Corporate name with ngut
and obligations: This however may not actually resolve the
problem of the legal natidre of the Corporation vis-a-vis the
idea of a political unigt. Webe§3%as argued that:

"It is not possible to define a political

Corporate group, including the state in terms of the

end to which 1ts corporate action is devoted"

Implicit in this argument 1is the realization that a
political body such as a local authority cannot merely without
more he described as oo Corporation. The political aspects
of thé<system clearly militate against a purely legalistio
conceptualization of the Local Government system. The observati
above raises an important aspect which fits in strugly with the
thematic framework of this paper. ’

‘Local Government as a social science envisages a system
"which exists to resolve certain conflects at the micro-political
level. Burke(ggs argued forcefully that the Local Government
system should ensure the security of the members of that
particular area, Secondly that it should exist to resolve
inter-personal and inter-group differences, and thirdly, to
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"Equip the members of the locality with sufficient knowledge
to appreciate the altered conditions requiring new
Institutionalized forms of behaviour and belief", Thus stated
the Local Government system exist solely as an institution to
promote harmony in society. This theory recognized that there
are conflicts that would mevitably arise and the necessity of
having such Institutions becomes E}ucial. There is much meant
in the argument as stated. Since it appreciates the necessity

of an arbiter of conflicts inherent in society,
(5)
John Stuart Mill argues that Local Government is a system

established as an arena for the development of political skills
and Maturity. This theory was quite prevalent in the formative
years of the Local Government system, It is therefore at best

an antiquoted theory which appeals least to the contemporary
Local Government theories. Although it is possible to argue that
it has indeed been a launching pad for politicians into the wider
field of National politics‘ This it is submitted is not a
primary purpose of the system. Local Government has always been
hicked with integrative aspects of National administration.

THE SCOPE OF LOCAL GOVERNMENT LAW:
Having looked at the theoretical basis of Local Government

in the preceding section, it is necessary to define the legal

limits of the Local Government and the framework under which

it operates. 1In Kenya, the Local Government Act &ap 265 Lay

down the powers and u§£3§ of Local Government Authorities.

¥ 7
These include inter alia, the power to enter into Contracts( )

(8) (9)to make

to acquire land, to make and guarantee Loans
grants to hospitals, scientific research and chantaible
organizations,(10) to impose fees and charges(11) and a resudual

power to make bye Laws:

"As are necessary or desirable for the maintenance
of the health, I safety and well being of the
area and any part thereof... and for the prevention

and suppression of nuisance therein"(12)

It is clear from a cursory glance of the Act that Local

authorities have immense powers conferred on their by statute.

In the ideal situation, Local authorities which have control of it
frances have immense potential powers so much so that they

would require lgogal cqpstrdnsts in order that they do not

exceed their powers. fﬁe Local Government Act seeks to provide
these Constrants. At first glance, it would appear that the

legal Constrants would be anathema to the theoretical framework,
The reality of the practise has however shown that infact legal
constrants are not the only means financial constrants have also
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‘been crucial in militating against the autonomy of the Local

authorities.

The Central Government has exercised ngorous Controls
over the activities of the Local authoritles. The Minister
for Local Government has vast residual powers. This aspect has
been ably illustracted by Ochieng' Okore. 13&n the basis of
the finding he has correcting concluded that Local authorities
have only potential powers which are exercised only subject to
the approvel of the Minister. This clearly operates against
the theoretical autonomy of the Local authorities. A detailed
study of this contracts is beyond the scope of this paper. Some
of these controls will emerge in this paper in the area of the
case study.

THE SETTING; AIMS AND PURPOSE OF THE CASE STUDY

The case study method is an important concept in the study
of public administration. Infact the whole scope of social
science this paper will attempt to record some of the trends that
have run through this branch of the Law. We have argued above
that the theoretical basis of Local Government is not borne
out in the actual practice. This paper is therefore an excursion
in enpiricism, it will seek to shown factually and concretely
that there is a need for a re-examination of the theoretical
basis. Local Government by its very nature is heavily inundated
by politics. This case study is a stredy of the dynamics of
Local Government and intends to esﬁabish that politics has a
pervasive influence in this sphere,

Nakuru has been and remains as an important town in the
politics of independent Kenya: Conspiracies have been hatched
there, radicals have fermented conlicts there, and in a nutshell
the town epitomizes the struggles that have prervaded Kenya
history since independence, Even before independence. Nakuru
as a bastion of settler economy occupied the centre stage of the
politics of colonialism. A study of the Local Government system
in Nakuru will therefore illdstrate the pervasive influence of
politics in the legal institutions of society while it is possible
to argue that Nakuru being a hotbed of political intrigue would
hardly be useful criterlon in measing the pulse of Kenyan Laws
and politics and the resuét therefore would not tell us mich of
the achial system, it is submitted that though this criticism is
valid, the choice of Nakuru is appropuate because it will present
the conflict starkey. In any case, Nakuru is a far representative
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. of the munxcépalitiesjin Kenya. A conparative case study in

chapter three with the Mombasa, Muncipal Council will illustrate
this amply. The choice of Nakuru is therefore deliberate,

TERMINOLOGY: WHAT IS POLITICS?

Since this paper has cho#sen to study the politics of
Local Government it is necessary to define the term politics
and its influence on a system of Law. The terminology adopted
will be used in the case study:

As samoff states,(14)there has been a widespread search
for precission as to the meaning of politics, that there has

‘been little argreement among students of politics as to its

precire meaning. This statement has the ring of truth in it
politics" has been used in several senses and means different
thugs to social scientists he observes however that there has
been an "Orchestrated but cacophonic terminological debate".
As this paper is not an essay on methodology, the present
does not wish to add another voice to the din.

Politics has been defined as an "art of Government and
that it covers the entire field of life and behaviour:
the forces at work which form the anatomy and philosophy of
states (15). Samoff (16) argues that for the purposes of
research, it is helpful to consider politics as a process

- "concerned with the distribution of resources, with the

selection of one set of values or objectives over another"
This conception enphasizes the machinery of politics in the
important process of rational decision making and the allocation

)

of scarce resources,

It has also been arqued in a colloquial sense, that
politics cannotes some sinister ‘design 17.

"It implies a milieu hospitable to scheming and
manéputation and invites action and speech less
intellectually honest and high-minded than

are common in purely personal relations"

To the ordinary man in Kenya, this is the most cémmonly
percieved notion of politics particularly if condidered
against the backdrop of the exhortation by the leadership
cadres for people to "forget politics and join hands in the
development of the Nation",.
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This paper will adopt samoff's approach as a basic
defination of politics. The commorsensical meaning stated
above will also be used. 1In ofdé} to bring out the dynamed of
Local Government in Nakuru clearly, -*he definations above may
not be exhausfive. Suffice it to éay that for the purposes of
the paper it will be sufficient. A study of politics will
therefore, not be a digression from the theme of the paper. I
will be of great use in establishing the trends of Local
Government Lawe

Having established the premises on which the paper will
operate, this paper will now tackle the historical background
of the Local Government system in Kenya Generally in chapter
two the development of the Local Government system in Nakuru ii
the colonial era will be examined. The third chapter which is
the apex of this paper will concern itself with Local Governmer
in Nakuru after independence. The results of the case study
will also be enumerated. Chapter four will concern thelf with
a digsection of the results of the case study. A conparison
will then be drawn within the general framework of the Law. Ot
the basis of this result the paper will attempt to lay down a
theory of Local Government which will not only be in accord
with the actual practixe,of Local Government but will form a
skeleton for the re-apporasal of the Local Government theories,

-~
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. I\ CHAPTER ONE =

THE DEVELOPMENT OF THE LOCAL GOVERNMENT
SYSTEM IN KENYA: 1900 TO THE PRESENT.

Inhoutlining the development of Local Government Law
and the syétem in Kenya, the'approach which will be used with
correspond to the historical epoctis that Kenya has undergone
in its political and constitutional development. Although it
has been established as a matter of course that a historical
study of the institutions imported from England usually
proceeds from the study of those institutions as they existed
in England, This paper will not adopt this hallowed approach
for the Chief reason and as will be amply illustrated, that
the study will not necessarily illuminate the particular
aspects of that institution changed socio- economic and
political conditions necessitates a new approach to these
conditions. In the event that infact the institutions reflect
faithfully those that exist in England then no harm will be

- done by studying them in the Kenyan context only. Reference

to the system in England will therefore be resolted to only
for the purposes of comparative analysis.

The history will thus be divided into two- distmict
periods, the colonial era and the independence era. The first
era will cover the yéars 1900 - to 1963 under this era the
guiding policy was that of separate development. Local
Government will thus be divided into two, in the Nature "areas
and in the "Non NatwuWe areas'" the second era will cover the
integration of the Local Government system necessitated by
the change of status brought about by the achievement of
political independence of Kenya in 1963. The historical
background will not merely be a chronological account of event:s
that occurred rather, it will involve an examination of the
underlying conflicts and compromises that pervaded all spheres
of constitutional development. It will be an attempt to put
the legal justifications of the system in its historical
prerspectives.

0..0‘..9....0..

/roo



.._.\6'_
THE COLONIAL ERA

THE NATIVE ' AREAS

As the guiding principle in the Colonial era was
the policy of separate development (aparthied). Local
Government developed along racial lines. The Native
areas conprised those areas that were inhabited by
Africans "(Natives)". Before concrete policies were
laid out it was thought that Africans with their
archaic institutions should best be left alone. Due to
the pressure of settlement by Europeans and Asiaties, it
became virtually impossible to maintain the African
institutions in isolation. Once this was realized,
there were some attempts to introduce some forms of
administration. The need was further felt in the 1925
after the emergence of an African elite who were
beginning to agitate a convenient 'turnstile!' to channel
this agitation was seen to exist in the institution of
Local Government which would nurture diffuse traditional
tribal nationalism and prevent the emergence of
Nationalism in Kenya. This rendered obsolete the relianc
on headmen and chiefs as basic units of Control of the
Natives,

Local Government can be traced to the enactment
of the Native Authority (amendment) ordinance (1). This
amended the 1912 Native authority ordinance which gave
traditional Councils of elders minor executive powers,
There had been attempts earlieg in 1917 to establish '
local advisory Councils in Nyeri - A fact which Omusule
Monone (2) uses to dispute 1924 as the starting point
of local Government as a legal unit. It is submitted
however, that for the purpose of conceptualizing Local
Govemnment as a legal entity 1924 will be taken as the
starting point from the Central Government. The LNCS
did not fulfil the initial purpose of acting as a
"turnstile" of political agitation since the LNCS were
subservient to the Central Government through the
agency of the District Commissioner. The elite became
disillissioned with the LNCS.

In 1948, with the coming of a seemingly more
"liberal" labour Government in Britain a new Local
Government Bill was drafted. It was the first attempt
to provide a sound legal basis for the Local Government
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system. The Ordinance bacame Law in 1950 (8) under the
Ordinance, the LNC's were renamed African District Councils
(ADCS) with wider powers. Under the Ordinance, it was thought
that Local Government must assime a more effective role. The
trend is captured by a despatch: (10)

"Local Government has an equally important

part to may in the sphere of political development

ese An efficient and democratic system of

Local Government is infact essential to

the healthy political development of the African

tembries. It is the foundation on which their

political future must be built"”

In this respect, Local Government as a training ground for
Africans to develop some political skills. 1In an interesting
application of John Stuart Mill's theory already discussed
Phillip Mitchell reccounts an episode when Kenyatta came

back from Britain he advised him to make a start in Local
Government after Kenyatta had expressed his desire-to join
politics (11).

In 1953 the ADCS were transferred to the Office of the
Commissioner for Local Government from the Office of the Chief
Native Commissioner as a solutory gestive., This had the effect
of putting under the same administration Local Government in
the Native areas and in the European Areas. This was the
last major reform before independence in 1963, Throughout
this period Local Government in the Native areas as a legal
entry was more apparent than real. By the fact that it
existed merely as a "safety value™ and as a political arenan
to thwart nationalistic tenderncies effectively mulitated
against this. It is possible to conclude therefore that
Local Government in the colonial era was characterized by the
contradictions inhereat in using change to effect change in
that became of the aglitations of the Africans (changed
conditions) the Local Government was reformed to in a adhoc
manners (the change) to contain these conditions rather than
an exhaustive and complete reform based on the actual concept
of Local Government,

1.1(B) THE NON NATIVE
AREAS
The Non-Native areas (Europeans and Asiatics) comprised
those areas that had been settled in by the Europeans. Local
Government can be traced to the enactmant of the Local
Government (District Councils) ordinance of 1928 (12) and the

Local Government (Municipalities) ordinance 1928 (13) Hitherto
’

ceceelleces



the only forms of Local Government were the settler advisory
committees and the Road Boards which had been established in
the first half of the 1920s.

In 1926 Sir Edward Grigg, the Governor appointed a
commission led by Feetham (The Feetham commission) which
was to "make recommendations as to the establishment and
extension of Local Government'" in the settled areas and the
Municipalities. 1In 1903 only Nairobi and Mombasa had achieved
the status of townships. Apart from these two towns there
appears to have been no laid down regime for the Local
Government system. The Feetham Commission reported five
months later and the report was labelled rather grandiosely.,
"The Local Government Bible for Kenya" (14). The Commission's
recommendations were adopted in the two legislations already
mentioned above,

Under the Municipalities ordinance, six Municipalities
were created; Nairobi, Mombasa, Nakuru, Kisumu, Eldoret
and Kitale., These towns had municipal boards comprised of
elected members usually chaired by the District Commissioner.
Apart from the maintenance of the police force and the provision
of education which were in the preserve of the Central
Government, these Board had wide powears in the other fields
covered by the traditional Local Government system in England .
Under the District Councils ordinance, District Councils were
established in Naivasha, Nakuru, Nyeri, Vasen Gishu, Trans
Nzoia, Londiani-Kisumu and Nairobi these were established
periodically such that by 1947 District Concils had been
established in vitually all the areas that had been settled
in by the Europeans.

In 1952, the Local Government (County. Councils)
ordinance 15 was enacted. This legislation was intended to
bring in line with the system in England the County Councils
section 3 of the ordinance provided that a Distric council
could submit a scheme of "County administration" which was to
involve the division of the district into Townships, Urban and
Rural Districts 16 in this ordinance we see the beginnings of

the contemporary system of Local Government,

Although it appears that there were greate attempts to
put Local Government on a sound legal basis. In the Non-Native

areas and that consequeatly Local authorities would be able to

function admirably. The experiance of the Local authoritias

was in fact a sad out. The Councils refused to rate themselves
and refused to adopt ma
p jor Fesponsibilities ma

/roo T Bl 47
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report that in the average Local Authority 97 14% of the
total revenue came from Government grants whereas the
comparable figure in the African Councils only 7% of Revenue
was derived from Government Grants. The present writer sees
no reason to doubt this not immodest estimation. 1In the
words of the Commissioner. For Local Government while
refering to European District Councils:

"with regret, they could only be regarded

as little more than agents for the expenditure

of Government funds on the construction and

maintenance of District Roads "18

ironically the Local Government system on the European areas
was intended to be a showpiece to the Africans and to provide
a lead for them to emulate one statement in 1949 puts it
thus: 19
"In Local Government we have a first-class
opportunity to secure acceptance of our leadership
which should be aimed at showing the Africans
that our control of affairs is to his best (Sict)

In the light of the experience of the Local authorities
generally in the European areas, one can conclude that
although a sound legal superstructive was established, in the
Non-Native areas, it failed to provide an efficlent and
workable system of Local Governance. The importance of this
region in this regard therefore is rendered practically
useless, However, the importance of this region his in the
far that the background of the future Law on this branch

was laid down. These trends will be illustrated in the next
two chapters when a study of Local Government and its
historical development in Nakuru will be undertaken. The
themes that have run through this chapter albeit schematically,
will then be expressed concref¥ely within the context of the
case study.

TRANSITION: INDEPENDENCE TO THE
PRESENT DAY 1963 - 1982,

Before we examine the charges that took place after
indeapandence in 1963 it is necessary to summarize the
structure of Local Government existing by that time:

(1) Municipalities comprised six of the larger

towns - had the greatest autonomy.

(ii) County Councils 1in the former sattled areas

broken down to Urban and rural District
Councils,
/roo

0000013c'o..



- 12, -
3

(1i1) African District Councils: Thirty-Three

in number covered the rest of Kenya outside
the Municipalities, the County Councils and
townshipse.

(iv) sSix grade "A" townships and a large number
of grade "B" townships with varying degrees
of autonomy - usually run by the District
Commissioner.

Thds, there were four streams of Local Government. The first
result of the independent status of the County was the fact
that all Laws had to be integrated to aqbigh with the basic
philosophy of equality ensbirimed in the constitution. It
was at once obvious that the policy of separate development
had to be scrapped.

To this end, the Local Government Regulations were
enacted in 1963. This plece of legislation imported in toto
the concepts of Local Government from England. This legislation
superseded all the ordinances that had existed before
independence. Under the Regulations which were finally
enacted as the Local Government Act 1977 chapter 265 of the
Laws of Kenya, the two tler system of Local Government was
introduced, comprising as the first har the Municipalities and
County Councils. The second tier comprises Urban, area and
Local Councils. The Councils were to be composed of elected
Councillors (on a common roll) who were then to elect in the
case of Municipalities the mayor and in the case of the other
Local authorities chairmen.

From that time upto the prasent time the bagic structure
has remained the same. The experience of the Local authorities
has continued to be a sad one; charged with a multitude of
duties and responsibilities,inandated with financial problem
and crippled by experienced leadership on all fronts Local
Government authorities are perpetually on the brink of total
collapse. The various measures that the Central Government
has adopted to brutress this actdmg edifice have seemingly
foundered on the rocks. The Graduated personal tax was?t
introduced to hosMier the revenue did not help matters much
as the councils were unable to collect them. The result has
been that Local Government Authorities have had to be dissolved
and run directly by a commission appointed by the Minister for

Local Government under the Local Government act 20.

/roo
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In 1969 the Government enacted the Transfer of
functions Act. This Act was a result of the 1966 Hardacre
Commission which had been appointed to study ways and means
of strengtheing the Local Government system the Act 21
removed some functions from Local authorities which rendered
them virtually powerless. Although the result was that the
burden on Local authority was eased somewhat, the Local
authorities cannot be said to be running smoothly. This fact
will be dirdidated elsewhere in this paper in the study to be
undertaken,

During this period therefore the system is established
on a sound legal basis., The Central Government has
increasingly exerted control of the Local authorities through
various measures which will be highlghted in chapter four of
this paper. Having established the development of the system
in Kenya Generally we will now concern ourselves with the
case study. In this respect the theoretical constructs that
have been discussed earlier in the paper will then be put to
test; the case study raises a Central question which this |
paper will attempt to answer. The question is whether the
actual practical of Local Government justifies the
theoretical as as well as the legal constructs - in effect
whether it is necessary to clothe Local authotities with
qualities and powers which in fact are illusory. A side issue
to be raised also is whether we should try and adopt a system
of Local Government which i1s in line with the theoretical
framework established or whether there should be a re-apprais
of there theories in order that a more realisties formulation
may emerge, This is the question of the moment.

/roo



CHAPTER TWO

-4~
TEE HISTORY OF THE LOCAL
GOVERNMENT SYSTEM IN NAKURTU

2 o1 Like the history of other towns in Kenya, Nakuru's history
is closely linked with the construction and development of the
Uganda Railway. More or less, the History of the local
government system follows the development launched by the
building of the railwaye. Imn tracing the history of the local
government system in Nakuru this paper intends to adopt the
scheme mentioned in the previo chapter, the history will
therefore necessarily confogy to the constitutional epoclos
in the history of Kenya. This will cover the development from
1900 to 1963 and 1963 to the present date,

2,1(4) FROM TOWNSHIP TO MUNICIPALITY
1904: TO 1963:
for the purposes of this paper the history of Nakuru can be
traced back to 1904, At this time Nakuru which derives from
the Maasai name meaning "the place of the winds" was composed
—~—

of a few shops which had been opened by some "Dukawallshs" at

the advent of\the railway., At ebout this time also European
settlers at the active encouragement of Sir Charles Eliot had
begun establishing farms in and around Nakuru., This necessitated
the establishment of towns where the settlers would acquire
provisions and also aplace to sell their produce; Lord

Delamare had settled at Njoro, eleven Kilometres due south of
Nekuru at Roysambu to the east of the present position of
Nakuru, Within the township a prominent "dukawallah", Ibrahim
Karﬁmbux}established his business - he was later to play a role

in the local government of the towne.

As a result of this, a prodamation was made on the twenty=-
eighth, February, 1904 by Sir Charles Eliot the comissioner of th
then East African Protectorate declaring the township of Nakuru:
"Within a circle having radius of one mile from the main
entrance of the Railway Station at the centre"™, On third
February, 1913 by a resanding prodamationa, the boundaries of
the township were enlarged using the same geometric method.

This remahdfthe cage upto 1929 when the town was given a

municipal board to run its affairs under the 1928 ordinance.
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From 1904 to 1929 therefore Nakuru retained the status of a township,
There is sceanby material showing the functions of the township, in fact
there is no evidence whatsoever whekbyper a township board or council
was ever elected or appointed 3 The reasons for this state of affairs are
not hard to pinpoint. It will be remembered that during this period
there was little settlement., It is also apparent that any institutionazed
forms of local government were not yet established, Nottingham &
tells us that the earliest institution at this stage were the committees
that had been organized in 1919 to master a local defence force and
also in 1920 when Road Boards were established under the public roads
and access ordinance, These countless were ad hoc with no statutory
or executive powers}; 5 In the light of this therefore, one can asume
that the status conferred upon Nakuru was that of being a township

Simgliciterwithout any institutions or functions specifically stipulated,

In 1929 by a proclamation Nakuru township was reconstructed as a
municipeal beards 6 Under the Local Government (municipalities)
ordinance of 1928, The effect of the ordinance was to introduce a
modern system of local government in the European settled areas as
already noted in chéﬁter one of this paper,s The proclamation named
eleven people into the boarde Which consisted of eight Eurcopeane and
two Asians the Board was chaired by the Senior Commiseioner. From

1929 until 1952 Nakuru remained under a municipal board,

With the constitution as a municipal board in that year, the local
government system was now on a sounder footing and more able to discharge
its duties as stipulated under the ordinance, Before we examine firstly tt
activities carried one by the Board and secondly the politics of
colonialism as from 1929 to 1952 we will first examine the constitution

of the municipal board from its inception upto 1952,

We have noted above that the Board consisted of ning Europeans
and two Asians, However later in the year, two Europeans and the
only two Asians resigned from the Board and in their place four
Europeans were elected. The first electionswere held on 4th July, 1929,
In these election 6 Europeans were electeds Four other Europeans were
'nomitated, by a further dedaration 7 The membership of the Europeans

was further enlarged,
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By 1942 ta. Indiane had been nominated into the board. In March

1943 the governor directed that of these three Indians nominated
members two would be elected - election were held on 17th July, 1942
whence Dr. N.M. Shah and Umardin Kariubux were duly elected. Upto
1952 there was no African in the board although the prodamation already
stated sbove had provided for two nomihated places. In 1952 the
African nominated seats were incressed by one nominated member. Thus,
by 1952 the municipal board was composed of Europeans - Yix elected
members two official members; one'kiﬂson member for Nakuru

county council,

Indian « Three elected members, one nominated member

African = Thteernominated members.

2.1(B)
THE ACTIVITIES OF THE MUNICIPAL
BOARD
The municipal board of Nakuru was established over a predomintely

European area it will therefore by only obvious to assume that the
mayor thrust in its achpities was towards the provision of essential
services to the Europeans, In considering the activities, thus paper
will summarize them into variocus sub headings: Public work, Housing
and welfare and other miscellenous activities, The racide nature of

these activities will then become clear,.

2.1(B) (4) PUBLIC WORKS

Probably one of the most important - and difficult problems which
occupied the municipal board and infact the municipal council of
Nakuru to the present date is that of water supply.

At the sixth meeting the Municipal Beard held on 11th December, 1929
it was resolved that the water supply which was previously under the
public works department be taken over by the municipal board. On
27th October 1937 at the ninety - sixth meeting of the municipal Board
a full water sedimentation and filtration scheme was adopted Mr. O. Fayje
was appointed as clerk of the works for this project. The estimated
cost for this project was £8,200. The &cheme was duly completed early in
1941,

However, at this juncture, it became obvious that the water supply
in the town would not be adequate for the fast-expanding population of
the town. A consultant was appointed to study varuous projects to
provide alternative water supply sources to the town. After this study,
it was recommended that the water should be piped in for the malewad
river some fifty one kilometres due East of Bakuru. The priject was
initiated in 1949 as a long term project, It suffered however from
lack of labour and the Mau-Mau insurgents but was eventually completed
in 1956 at a total cost of £334,000.

'ooo/b
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The scheme increased the water supply in such a way that it was considered

adequate for the next twenty years.

In 1953 tendere were called for the construction of a sewarage
aystem this system was intended to serve the greater part of the town.
Houwever it mainly developed the Northern part of the town, gnd the
main commercial centre which was the main European centre the scheme
was competed in 1956 again at a total cost of £334,00.

In 1956 a street Lighting projectt was imitiated which was fémally
completed in the same year at a cort of £6,000., In 1957 in a bid to
improve the road network in the town nearly eleven kilometers of road
were built to tarmacadam standard again these roads bhiked the

predominatly European areas.

From the above, one can argue that by 1963 theréfore, the municipal
Board of Nakuru (later the Municipal Council of Nakuru as for 1952)
led in the spheye of public workes achieved some remarkable progress,
The only shortcoming was that the development was forcused on the

Eurcopean areas., The area of Housing and welfare will illustrate this

aspect more clearly.
2.1(B) (ii) WELFARE AND HOUSTING

The development in this field was much slower than in the case of

public works. The reasons for this was probably because the people

who most rieeded these servives were the Afr:lcan,’ and to some

smaller extent Asians, This?because thege committé¢es formed the bulk of the
ldbour force and could not afford to build houses of their ow. Whereas

on the bther hand, the Europeans were better placed to provide for

themselves since they controlled the means of production. This paper

intends to place particular emphasis on African housing because it is

believed that the assertation above will be borne out more clearly,

There is little evidence to show when the Board or the initiated
housing prdjects for the Africans, It is therefore tentatively suggeeted
that like other towns Africans could have moved into the town and
eettled in areas which the board allowed them to and built slum tenements,
This suggestion is supported by the fact that by 1953 there were plans

being made to demolish slums which had spring up at Bondeni and Kampi
Somali 10

The earliest recorded projects involving housing for Africans was
in 1947 when a temporary African location was set up. Here temporary
Pise deterre, rooms were constructed to accommodate three hundred and
twenty four people. Since there were single romme its obvious that

they were not family houses as such but in the nature of labour camps,
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The next project recorded was in 1953 when a housing scheme comprising
312 room was completed this time there was an improvement in that each
unit consisted of three "bed-spacea" (sic) a fireplace and cooking
facilities. Toilets and %::r;ufacilitiee were of course comunal,

In 1956 22 two = roumed houses were constructed for the African
and in the same year also a further 272 one roomed houses were completed
in the African location. In 1958 a further 448 rooms were constructed
for the African and a“nnnt - purchase housing scheme initiated
both at the total cost of £54,563. In 1959 an African Houeing &cheme
comprising 64 single room houses and 200 two - roomed houses was
completed at a cost of £56,775. In 1960 a 7 Unit African tenant
purchase scheme was initiated by the council. In 1961 afurther scheme
comprising 432 roems was completed at a cost of £37,000. Finally in
1962 an African Housing Scheme copprising 1,056 rooms at a cost of
£93,000 was completed.

Several condition can be drawn for the above developments:

Firstly in qu;{it:gi;;\terma, there is no doudbt that the Board and later
on the council spent a considerable sum of money on housing for africnas =
approximately £400,000 upto 1956 the census in the town established that
there were 15,000 Africans in the town or roughly 70% of the total
population of the townrwhich stood at 24,500, From the figures and
could gather roughly about £402,000 was spent for housing in the Asian
and European areas, Upto 1962 thus half the expenditure was on housing
for Africans, These figures appear startling 12 Because they would
infact imply that the council contrary to the usual treedsin coloniation
was more concerned with the welfare of the Africans., The figures are
given by a European Town Clerk 13 and it would appear in order to take
the statistics with a panch of salt - for whatemer they are worth,.

In real terms the figure is consonant with actual prectice in that

50% was spent on 30% of the population,

As regards welfare, the council established an African community
centre at Bondeni in 1951, This centre comprised a larre hall for
meetings, an adminstrative block, recreation block,information room
and a library. In 1942 a Native Civil Hospital was completed by the
council and a maternity wing established in 1942 and 1951,

According to the report of the Housing Affairs Committee, 14 All
the projects in the African areas were self -financing through the sale
of beer in the council beer halls and supplemended by grants from the
government, Although there does not appear to be any mention of
taxatiop of any form it is fair to asume that there was a tax lévied
on the African resident within the municipality as was the practice
in all other areas of the country.

eeses/6
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The observation by the committee therefore that the projects were self
financing appears to reflect the fact because the revenue collected from
taxes and house rent were enormous condidering the size of the African

population and the quality of the housing and sanitary facilities,

Despite all thés hogwever, and as already smlluded to, the problem
of proliferation of slums in the African areae was nevér arrested,
In 1953 and 1958 various demolitions were carried out at Bondebs odnl
and the present day Kampu Somali which to date constitute the slum
areas of Nakuru, It is therefore correct to conslude that the present
state of affair was due to this colonial igacy which still permeates
local government authorities in Nakuru and other local authorities in

Kenya.

2.1(B)(iii) MISCELLANEOTUS: HEALTH, EDUCATION
AND S0OCIAL SERVICES
It is in this area that the emphasis on services to Europeans
comes out very clearly. By 1952 the council had established a modern
Hospital for the Europeans although earlier in 1942 an African civil
Hospital had been built,

In thesphere¢ of education by 1963 there was eleven primary schools
within the municipality in addition also, there were nursery schools
established by the municipality, to cater for the Europeans, Asians and
Africans separately., It is pertiment at this stage to observe that
Education was not run by the municipality until 1952 when the council
also pacipated actively in the establishemént of the African stadium,
Ka{%unji stadium (which was then called the African Stadium) and a
motor racing track near the lake., The council also initiated the lake
Nakuru Royal Park in 1955. In 1955 also saw the adoption of the first
complete layout plan of the town., Based on this plan the commercial,
industrial and residential areas were delim;ted. By 1958 a substantial
number of the plots had been developed. Private plote were developed
and a Bus park and municipal market were completed in 1961 at s cost
of £28,000.

‘2f1(C) THE POLITICS OF COLONTITALTISNM:
A SURYV E‘Y OF THE STRUCTURE,
AIMS, POLICTIES AND DECISION
MAKING: 1929 TO 1963,

This period covers the municipality through two stages firstly
as a municipal Board from 1929 to 1952 and secondly as a municipal
council from 1952 to 1962,

The period 1929 to 1952 was one which the municipality was under
the control of the District administration. The chairman of the Board

was invariably also the District commissioner who held the position as
LN ]
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pan official member, Due to this fact, it would seem as foregone
conclusion therefore, that the Board was notljing more than an extension
of the usual government administration. Infact the subordimation of
the board to the District administration was all but complete.

We have noted down elsewhere in this paper that the policies which
were being carried out at this time were based on racial considerations
put in the context of Nakuru this policy is borne out very clearly.
Nakuru was seen as the capital of the white highlands and the developmeit
of the town therefore was a conscions reaction to this political fact,

To illustrate this further one need only glance at the composition of the
Board over the years upto 1952,

In 1929 the Board was under the chairmanship of Mr, Crewe - Read who

was also the District commissioner., The Deputy was also a European,

In 1933 to 1934 Mr Couldrey was the chairman, He was also

chairman in 1937,to 1938, and 1941 to 1942 he also acted as deputy
chairman in 1930, and 1939. Mr Griffiths was chairman in 1935 and 1940
and also Deputy chairman in 1934, 1938 and 1941, This shows that,

the position of chairmen usually alternated between the same people infact
the same pattern is repeated over the years upto 1952. 15

The trend above suggests that there was continuty in the policies
of the Board and one can conclude therefore, that the Board was
generally stable, It is also obvious, that in all these years the
leaders were of course Europeans, The reason given for this stability
was becauset

" All the communities worked together in harmony

within the council chambers and outside™ 16.
This statement tends to assume that there was infasct racial harmony
within the municipality. To that extent, the statement is not entirely
correct. In 1929 shortly efter the inception of the Board the two nominated
Asian members Mr Ibrahim Karimbux and Dr N.M. Shah resigned almost
immediately, Although the reasons are not given one can visualize
some friction cropping up between them and the overBhelming majority
of the European members,

In relation to racial relationship with Africa the statement above
could not have been more incorrect., It was 6n1y after 1947 that an
African Advisory council was set up alongside the Board that there
affaire were finally considered. By 1952 there were only two nominated
places for the Africans in the provieion of services one also notices
a bias against the Africans - the question of harmony among the

communities therefore does not arise, 17 -

From 1952 onwards with the converion of the Board to a council,
there was a more to involve the Africans into the activities of

the councily In that year the Africans were added

....../8
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one more nominated seat to meke a total of three, Infact there was
increased liberalization in the representation. In 1960 the first
Asian Deputy Chairman was elected. In 1961 we find the first African
elected, as Deputy Chairman, All these changes were as a result of
political expediency; with the advent of indipendence struggles there
was no other direction the development could take, The original ideas
of developing Nakuru as an enclose of European rule in the "White
Highlands was abandoned. As early as 1949 the election union had
g{ggicled that:

"(We) must state positively and unéquvocally that our first
objective is the achievemrnt of the greatest possible degree
of local Government antonomy in the non-Native areas under
European European Leadership" 18

along the same view it was also claimed that:
" Through local government lies the immediately available
channel for the control of our affairs™ 19,

These statements show that the Europeans were first and foremost
motivated by a desire to create some areas exclusively reserved for
themselves. To some extent, the Nakuru municipality served the purpose
admirably upto the independence erra. The initial hopes and desires
were however crushed beneath the revlutionary fervour that had gripped
the céﬁty and which they could not control. At this juncture, this pape:

will now examine the develppment of the system in the independence era,



CHAPTER 3

HISTORICAL DEVELOPMENT OF
T HE LOCAL GOVERNMENT SYSTEM

IN NAKURU: THE POST INDEPENDENCE

ERA 1963TO0 T HE PRESENT DAY

As has already been stated in the previous chapter, the
process of reform of local government involved a smooth transition
based on the institutional framework which had already been
established under colonial rule. Subject to a few radical changes
occasioned by the change in the constitutional structure after
independence, it can be stated that the history of Nakuru in the
local government sphere conformed to the general frameworke

The background to the changed position was reflected in a
sessional paper published in 1961 1 which sought to reconstitute
the local authorities, The paper was prepared in response to the
Kenyan constitutional conference of 1960 whose stated aims were:

"(a) To build a nation based on parleamentary institutions;

and
(b) To achieve a general acceptance by all of the rights of

each community to remain in Kenya lndptay a part in

public life 2
In order to fulfil these aims it was recommended that there should
be one electoral roll and that there would be no change in the
"present law regarding qualifications of candidates, except that
any racial element is omitted"3 This, therefore, apart from the
racial composition of the council the bagsec structure of the
municipality in Nakuru was maintained,

The same sessional paper had also recommended that there
should be one local government ordinance to "establish local
authorities and to define their powers and duties", 4 It was
towards this end that the Local Government regulations were
published in 1963, The regulations were embodied in the Local
Government Act 1977 (chapter 265 Laws of Kenya) Th#se local
Government Act remains as the consolidative ordinance to the
present date., As indicated earlier the regulatons were adopted
in England and infact had been adopted substantially by th
1952 local government ordinance one can therefore conclude that
far from altering the Local Government system, the new regulations
ensured once and for all that there would be a unified system
of Local Government haBed on English precepts and conventions 5
and this continiity was to be preserved the only changes therefore

were in an extended range of activities, a majority of black faces
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within the council and upto 1966 more powers which were cut down
by the transfer of functions Aét 1969 already referred to in
chapter one.

On this basis, the development of the local government system
after independence will involve at best a description of the
activities carried out by the council upto the present date 6
based on the fremework adopted in the previous chapter, share 7
puts it thus:

"In spite of the discontinuity in power relationships

Imposed by independence, the high level of services

and regulatory activities that had been established

in the colonial period when Africans took over Urban

Council were maintained™
This statement, it is submitted supports the proposition that the
change in constitutional station was only reflected not on an
institutional and pragmatic attempt to develop concepts and policies
that would reflect a true defact® change put a purely superficial
one of replacing white faces-with black faces. That reform was
clearly necessary is an issue which will be dealt with in the

last chapter of this paper.

DEVELOPMENT PROJECTS AND
ACTIVITIES OF THE MUNICIPAL
COUNCITL
Having inherited a fairly 'heallhy' local Government eystem.

The problem faced by the municipal council in the period
immedistely after the independence were meénimgl. The thrust of
development was therefore increasing the range of activities
carried out by the council before independence, initiating new
projects as well as developing those already existing and more
importantly, ensuring that the pattern of development was integrated
into the general structure of equality between the races necessitated

by the new constitutional and political superstructure.

FINANCE

Before independence, the bulk of the revenue available to the
municipal council was mainly through grants 8, Other sources of
revenue included taxation, sthool fees and cesees and in 1951 a
valuation role was drawn up which raised the unimproved site value of
the town to £1,300,000. At independence problems arose as to
what were to constitute the priciple sources of Local Government
revenue, When it was realised that the local authorities were
incurring much expenditure in providing for basic services such

as schools and hospitals. Nakuru wes no exception to this
particular problem,
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As a mearure to streamline thws, the government introduced
the Gradusted personal Tax as the major source of revenue for the
local auttorities which was retroactivily valudated by the Graduated
pereonal Tax Act of 1966. This however did not help much as
most of the Local authorities faced with a shortage of staff, were
vuable to collect this tax. In its plan of action 9 the
Government intended to use the Dietrict Commissioner to collect
this tax, This will however unsuccessful and led to the eventual

scrapping of the tax,

The present position therefore is that Lacal authorities depend
on a multitude of taxes which do not yield much in terms of revenue.
This include tolls on markets, stalls Licenses and services such
as water., The other sources of revenue include rents on sites
both improved and unimproved and revenue collected through house
rents, Akhough no brakdown is given as to what proportion it
makes in the total budget of the council it cen be concluded that
since there rates and taxes are not collected efficiently, there
is room to argue that the council does not rewveive its full share
of revenue from these sources, In the light of thie therefore the
present problems related to revenue can at least be attributed to
this fact, Government grants still continue to play a major part
as an important source of revenue. In Nakuru it constituted 18%
of the total budget for the year 1981 which was set at £1,726,008,

Notwithstanding these probleme however, the financial position
of Nakuru municipal council has shown a remarkable improvement over
the years. In contrast with the other Local authotities. In
1963 the total annual budget stood at £360,156 and had risen
to £644,355 in 1973 the figure having nearly doubled in the space
of ten years. There has been a stesdy growth in the expenditure
and revenue of the concil upto the present date, Last years

expenditure was an impressive £1,726,008,

HOUSTNG AND EDUCATION

The phenomenal growth of the town has led to a rapidly
increasing population in 1963 Nakuru a municipality had a population
of 40,000 this had rieen to 75,000 people in 1973 as per the
1979 Casues, the population of Nakuru municipality is well over
140,000. This rapid growth in populstion has had a number of
implications in the development of basic infrastructure within
the town especially housing end the provision of education. The
council has had to incur considerable expenditure in the provision
of these two escential services and were it not for the intervention

of the central Government though the Local Authority Loans Board
oo-o-/“
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and the National Housing Corporation it is doubtful whether the
council would have accomplished what it has,

Upto 1973 the cogncil had spent approximately £407,388 L in
nine estates in the various parts of the town. This expenditure
was supplemented by préjects initiated by the National Housing
Corporation (NHC) "Section 58" which was a middle coet housing
scheme was financed largely by funde made available by the NHC.
There were also attempts to raise the standards of the low income
housing estates by the dewolition of the unsanitary and low
quality Pise de terre houses which had been constructed during the
colinial era, The Ex-Senior chief Komange Estate situated in the
western suburb of the town was also initiated as a mortgage-
purchase scheme by the National Housing Corporation in 1973. These
projects have ensured that Nakuru hss a less acute housing problem
that most municipal councils in the country. The reason for
this will be stated later in this chapter,

In the field of education, there wass an attempt firstly to
integrate the education system so that children of all races could
attend any particular school., Within the municipality before
1963 there were eleven primary schools within the municipality
whiéoh number has rises to more than 25 primary schools at present,
This growth is as a result of the increase of populaticn within
the town., The provision of schools buildings and teachers had proved |
to be an intratable problem until 1969 when the Transfer of
Functions Act was enacted., The provision of teachers and their
payment has therefore become a concern of the central government.
The municipal council also maintains two large nursery schools within

the municipalitye.

(c) OTHER SERVICES: PUBLTIC HE ALTH
ROADS, AND WELFARE

As already alluded to, these services were already in
existence before independence, The role of the municipal cogncil,
therefore has been one of improving these existing services. In
relation to public health, the municipality had had a manual role
to paly since the major services are provided by the central
Government. The council does however maintain a number of health
centres within the residential areas of the town,

The length of tarmacadian standard of road has also increased

considerabley over the years. The netwoepk of roads closely follows
the physical planning report adopted in 1968 which report was
prepared by the physical planning department of the ministry of
lands and settlement, The network is however still far from

satisfactory.

Provision of sewerage facilities has also been looked into

ith
v ’ —



3.3

-6 =

the result that Nakuru is probably the cleanest i::; in Kenya =
at least upto 1973. The services have detoriated the present
tilo.12

In condlusion therefore one can argue that Nakuru to a great
extent has managed to fulfil its function of providing services
to the population. It would thus appear that Nakuru municipal
council has been successful during difficult times and conditions
of providing essential services while other local authorities
were facing problems, If one were to judge the recads of a
local authority purely on the functions it has discharged, one
would be missing ::i points. A local authority may be carrying
out fts duties upto a level which one can argue that it has
been successful, but the process to which it has arrived at such
a stage may not have been considered. It is in the light of this
anathema, Therefore, than one has to sbudy the mechanics of
decision makinge. N Alegalistic interpretation of the functions is
also crucial in this respect., The next part of thie paper
will examine in some details the legal as well as political basis
as used in the whole context of the paper to determine whether

the municipal council has been gmlsy successful,

THE POLITICS OF INTERVENTTION:
PARTY POLITICS AND PRESBSSURE
GROTUPS

Since the basic structure of the local government system
was carried over into the independence era one would expent
the same policy decisions to occupy the municipal council, however,
as has been stated in the first part of this chapter, independence
neceessitated a deemphasis on the raciad considerations that had guided
the policy decisions during the colonial era, With independence
emphasis was now placed on complete all round development. In this
section this paper will attempt to identify what considerations
were taken into account in the activities of the municipal council,
the existence of pressure groups and the controls imposed on the
council by the central government and the ruling psrty K AN U

As early as 1961, the council's racial dichotomy was shattered,
In that year S.J. Ojuknﬂﬁgqn9ga were appointed as the town's
Deputy Mayor, earlier on in 1960 Dr. N.M. Shah had been appointed
Deputy mayor. In 1963 Geoffrey Kag-u became mayor of the town L<cy&1r .
from then on Africans have been constistently elected mayor upto I»Q\CT P
the present date. The msyor issues which now guided policy leimlh

I

decisions were now therefore batced on other considerations which
hsve been stated above,
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Immediately after independence, local government was placed
under the direct control of the Regional assemblies under the
8o called "Majimbo™ independence constitution of 1963, An
elaborate section in the constitution was provided for. This was
meant to entrench the Local Government system as & regional as
opposed to National concern. Nakuru under this system was under
the control of the Rift Valley Regional assembly. The policy
however developed into a fiasco after the KANU Government took
over power in 1963, By adopting a policy of fustrating the Majambo
constitution the central government wss sble to effectively
sabotage the provisions which resulted in the change embodied in
th 1964 Republican constitution which removed the control of Local
Government as a regional function into the broad structure controlled
by the Minister for Local Government at Nairobi,

Thie "fag-of-war™ between the central government and the
Regional assemblies clearly point out the import;nce of the local
government system in the general political structure in the
country. As a platform for political patronage and support it
clearly plays a major role in determining local leadership and

consequently a launching pad for National political actitivies,

In Nakuru the period 1964 to 1968 was relstively quiet as the
Regional assebly had agreed to shift its control to the central
Government with a munimum of fuss. This period can be seen as
one of consolidation of the system into the new constitutional
framework., The stability of the council is demonstrated by the
fact that from 1963 to 1968 Nakuru had one mayor re-elected at
every subsequent election1k During this petiod also any resident
of the town cnuld be elected as a councillor so long as he
qualified according to the rules laid down in the sessional paper
already referred to.15 The issue as to whether party politics should
be introduced into the Local Goverment finally brought matters to
a head in 1968,

In that year, Parliament introduced a procedural motion the
parliament which sought to limit eligible candidates to those
who had been validly nominated by a political party. In Nakuru ~) ;
a conflict arose as is who could nominaste councillors to stand &/kaﬂ/?
for the Election due to be held in June of the same year., It N ‘J
appears that the District K.A.N.U. Chairman Mr, David Waweru LQ*LL‘LL

>

q

wanted to nominate his own candidates. A confflict arose between
him and Mr.ziégé;g,yho was then the District Branch Secretary,
This resulted in a split with K.A.N.U. members threatening to
vote for the other party K.P.U. if the issue was not reaolved17

This intra-party conflict for some time threatened the /7
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stability of the cosril. Thecrisis was however shortlived ag the
opposition party was banned in 1969, Thereafter the activities
of the council were now controlled by K A N U after Kenya became

a de facto One Party State. The danger of bringing party politics
into the lécal government system is borne out by this debade.

The elections which were due to be held in June 1968 never
materialized and had to be called off Elections were however
held in 1969 when Dr. Isaac Kigubie was elected Mayor, He was
in office from that year upto 197k,

This period again was relatively quiet: The reason for this
waaxprobnlly because Nakuru had not as yet become the centre of
political intrigue in Kenya. There was at this time also closed
co-operation between the central Government and the council
commenting on the development that the town had achieved during
that period the Town Clerk observed:

"It must not be mentioned that the advances could not
have been accomplished without the assistance, advice
and co-operation of the Central Government....Nakuru
people are always behind the Government .... It is
their duwty to ensure that Government policies are
carried out effictively so that wananchi can enjoy the
fruits of UHURU".18

The statement above dlearty illustrates the role the central
Government plays in the policy decisions of the council clearly,
the statement is at variance with the preposition that local
Govermment authorities maintain an autonomy. The implications

of this statement will be teacKed in the next chapter where a

new role for local government will be examined in the light of the

actual practice of local government,

The period after 1974 can be described as a period of
widespread political intrigue in Nakuru., This state of affairs
influences the activities of the council until 1980, Although
no significant change can be noticed in the development of the
town and the provision of esesential services, the activities of
these elrewhere forces in no small measure contributed to the
distabilization of the council. The end result of this political
intrigue was the widespead charges levelled at the council by

various individuals in 1978 and 1980 these will be examined in
greater detail below,
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After the 1974 elections which were held on 6th September,
Councillor 5.M. Mburu Gichua was elected as meyor of the town
by 10 votes to 8 received by his opponent Dr. Isaac Kirubi,
Councillor Gathogo Mwitumi was elected Deputy mayor defeating
his rival councillor Kipsoi by 10 votee to 7. The mayor, and )
Deputy mayor were both staunch members BEJG.EMA. with their ﬁA{/W“W\
election a new epoch was introduced in Wakuru. Thereafter,
Nakuru became the hotbed of political snajus both locally and
at the National level., The centrality of the town in the rise
of G EM A was further enhsnced by the fact that Kikikn Kimanin
the there MP for Nakuru North was a self-Proclaimed Don of N-kurubbﬂﬁg .
politics. Added to this ‘h:_i:f:_f{:ﬂiﬂsﬂi_!EESEini»Ziﬁiif,SP, ) cﬂﬂ o
the town served to bring Naskuru into the political limelight,
Although one cannot with any degree of cent-htyubov the changes
which occured in 1974 influenced the broad sprectnum of activities
carried out by the council, several issues can be rawsed which to
my nindvlre highly instructive, While giving his maiden speech,
the mayor undereacored th need to eradicate tribalism and clanism
within the council19. This statement appeared to recognize the
idea that there was some clear groupings within the municipal
council which were a real danger to the council, Perhaps by
this he was also racifly recognizing his position as a linchpin

the G E M A political machine within the municipal council.

The second issue regards the use of the council as a launching

pad in their bid to ammass wealth, While this statement

canot be supported on a study of the activities of the

council, the subsequent prosperty of some of the leading
cogncellors, can only be attributed to their position of
influence within the local authority. The care of the mayor himself
will illustrate this:

Mr. Mburu Gichua the then mayor had en extensive transport

company based‘ffhﬁgkgru. It was alleged by the councillors that

“he had used 595 litres of petrol belonging to the council and

that he had aleo used 6,000/= council money to pay for his
telephone bills without authority from the council., A meeting
was called in order that a vote of no-confidence be taken but
the mayor and the then town clerk, Mr Eliphas Mburea had for a
period of six ménths refused to convene a full council meeting.
The town clerk also refused to enter the item in the agenda,
Consequently, the members of the councillor applied to the court
for a directive that the council should convene the meeting,

The directive was accordingly issued sn a full council meeting
was held on Mafch, 18t 1979 where a vote of no confidence was

carried unsnimously and councillor Joseck Thuo elected as Mnyor.12

.-../9
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while opposing the adverse vote the Town Clerk sought

to rely on ovecticn 76(2) of the locnl sovernment Act which
provide that:

"Except in the case of business resuired by

these reculations or any other written law

to be transacted at a meetine of a local

authority, no btusiness shall be transacted

at a m eting of a local authority other than

specified in the Notice relsting thereto."
This contention of the Town Clerk was dismiscsed by Permanent
secretary Mr S$. G2athuini, who stated that a council had powers
to meet and pass a vote of no confidence at any time. lle slso
stated that the minister had the prerogative to approve or
disapprove the dismissal of the town clerk under Regulation 127
of the ldcal rovernment Regulations. The rerulation provides alsd
that a special meeting had to be convened before such officers
were removed; clearly if in this c~re the Town Clerk and the
mayor conclude and prevent the convening of a meeting than the
dismissal can be effected by other means, The mayor iﬂtnrn
aprealed to the Minister to disallow the vote of no confidence
as it was more political than legal}hfﬁss contention was 3£§
dismissed.

The local government Act does not expressly provided for.+thi
However, Section 14(2) provides that:
"On the election of the mayor the outcoing
mayor shall precide:
Frovided that at the first meetine of the courcil
after the constitution, and sutsequently if the
office of the outroing mayor is vacant for
any cauSe...... The councillor shall elect a
chairman from amonc themselves (other than a
candidate for the office of mavor) who shall
preside for the purrose of such election
(emphnsis mine).
This section céntemplatns a situation whrre 3 marvor mayv be
romoved from office durine his term of office the section is
widely stated and it is submitted that it would imjyhWedly include
the taking of a vote of no confidence.

Althouch his removal can be justified in le~al temms
it has to be examined in the lirht of th2 prevailine political
climate in Nakuru at tiat particular period with the establishment
of 2 new rolitical order. The eclirse of 7 E I A 3nd the ecmerrence
of new rolitical figures in Na¥ur the (1. o~der could not

survive as such ex-mayors claim that his removal was more

| ess/10
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. the municipalify. This they sourht to do The conflict that —_
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31
political than le;al sppears to have some creditility. The
Tlew [“aryor onr assuming office declared that bhe would seeck to
create urity in the conncil and the cerious rirhts that had

: 22 : s
emerged were to te tridged. HYis assertations were proved
wrong however as an even more acute crisis was faced hy fthe
council in the civic elections which w~re held tetween December

and January of 19&0.

THE PDLITICS OF INTERVENTION:

THE 1680 MAYORAILI ETITECTTIONS -

ASPECIAL CASE OFINTERVENTION
) THE BACKGROUND

As indicated earlier Nskuru had teen catapulted into
the forefront of political intruceewithin the country. As
a cerntre of SGEMA interests in the Rift Valley it was seen as a PR
rlace where the Kikuyus should estatlish their heccmony. 0%&%&&@4'
This manouvre was successful upto 197&,\\Eizﬁhiii-new rolatical \M{N@
order the underlying conflicts htetween the tribes”w&sxhzggght
to the fore when the new political order and consequent skift —
in thc power was ecstatrlished. ITakurn ras also teen a centre of the
rolitical aspirations of the Kaleniin and therfore the changed

s -

circumstances was ideal for them tofexert rome rressure within L
arose therefore can te traced to this rolitical wranrle between
y
] . . s 'V
the two trites and the other corsiderations were merely side- kww
s'ows. The stace was how set for a not-too suttle form of

intervention.
THEESE T ECTI ON S

Following the civil elections which were held torether
with the parliementary elections in Yovemter 1979, The councillors
elected convened a full council meetin- as rejuired bty the
regulstions to elect a mayor as the first tusiness of the
council. On the 27th of Decerter, 1679, Two candidates
declared their interests to cntest the mayoral seat Dr Isaac
Kirati¢, who had been mayor for 1969 to 1974 and councillor
Raphael Korir. The council failed to azree unanirously as to
who was to become mayor. The electior were therefore called
off for the next day on 28th the councillors conuld not elect
a mavor and once agzain the elections were called off Yy the
District comissioner/?e@amin Orol who set elections for )
€th January 1980 expresinr hope that by then the councillor

would have agreed on their choice of mavor.
sie /17
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Come &th January, still there was no arreement as to who . %
US|

was to tepome mayor. The councillor had arrived at 2.00 pm. D)

it instead of going into the council chamhers they bad dispexmed
into two groups and finally dispersed at 5.0C pm. without
having elected amayor. Matters had now reached a critical
stage Mr Gharles Rubia the then lMinister for Loeal-Government
interfened . Inya speech made in Naxuru he hit at the "Political
squabblers" within the town23' he claimed that:
"(It) is clear that these was a political wranrle which
resulted in a Pift and the elections =zot toz-ed"
Earlier on, The president had hit ot at the political squabbles in
Nakuru while addressing & putlic meeting in Nakuru he expressed .
his disatisfaction and claimed that one of the candidates for the %@\"
mayoral election was: "Trying to tuy other concillors"; . AT(
"Thus person has taken twelve councilloré, led them <
to a store and locked them in so as to release them like

sheep to the voting Hall. Is this really fair?"24
The president threatened to allow the residents of the town to s&=T

elect a mayor if the councillors could not elect one ir so saying
he was responding to the call of the residents who had appealed
tolMr. Rubia to allow them to elect their mayor directly2

it appears that pressure had been applied on the candidates

one of them stated that they were being forced to vote in an

. s 2 ) -
inexrerienced mayor. 6 7 W

On 9th January, 1980 the council met again and without ﬁ&@g:ly
mich adso voted in a completely new candidate as mavor unnoposedqi 5
Taken in the circumstances this is hardly surprising. What is %ﬂﬁvﬁk
£ risi i the che % APpears ¢ o
surprising is the sPeedn&{“d.vprzngq It appears that

overnight the cowncillorgflearly, the circumstances can only
point to one thing - the possibility that the councillor could
have teen in the interventing period coerred into votine in

a comrromise candidate councillor Drniel Kayirpas ezkcted B
unnopocsed while a nominated councillor John Arép Sambu wae ¢ \{/f

— ——

~elected as deruty HMayor.

In his maiden speech the mayvor declared that political
grouprings in Nakuru had been crushed he also stated that:
".... He would not like to see any tipe of
tribalism, Nerotism or favo:ritism in the council .
tie asked the council to render him maximum
assistance so that he might be atle to serve the

T



council and wananchi efficiently and to their satisfe ctlo*l"2
A clear admission of the fsct that there was a serio
within the council.

That tue centrul Soverrzent chose to int

particular Juncture is crucial: It establishes very clearly
and in the uncertain terms that the council was not automomous.
Its position is therefore to be concerbdialized as an orgen of
the central government. That the president threatened to use
extra-legal means to ensure that a majyor is glected is czlsd
indicative. The Regulations do not provide for the residents
of the municipality to elect the mayor. Clearly this

default power' of the residents needed a legal tagss before

it could apply. It is therefore to be seen an a direct
intervention of the local aurthority: It is submitted that the
autonomnpas natdve of a local zuthority is illusory.
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THE PRESENT STRUCTURE:

The Municipal Council of Nakuru has 21 Councillors of whom four were

Nnoemoemdted to represent various interest in the town, Three Africans and

Asain were duly appointed. The Council currently has four standing

committees and three ad hoc committees,

Responding to questions put (see appendix 2) Ths acting Deputy Town Cl
informed me that the Municipal Council was functioning quite efficientl,
the present time, She attributes this to the fact the officers of the

council carry out theri duties with minimum interference fro the counci.
although there are times when councillors come to seek special favours,
She also informs me that the majority of the councillors are literate a
know their duties as enumerated in the act, although some of them were

aware that they were supposed to be an autonomous Unit,

Regarding finance, the Council faces difficulty in the fact that althou;
the council prepares the budget well in advance., The Local Government

Ministry takes inordinately long time tc approve these budgets as requi:
by the Local Government Regulation328 by March 1982 the estimates had n«
yet been epproved., In the meantime hcwever the coundil has been carryir

its activities usually the Minister approves estimates ex post facto: I

submitted therefcre that regulaten2l3 is rendered ofiose and does not

the purpose which the legislature intended to serve.,

The council does not usually engage in Ld*ﬁ3“¥“"\L;§¥ormed that since
October, 1980 to the present date the council has not had case in court,
The reasons for this is that most of the cases are considered trivial
for example water bills and House Rents, Generally the residents of
the Town rarely default particularly property owners who own Commecial

sites, This is probably because they would not like to lose their

plots.
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As to the exestence of pressure group within the municipality I was
informed that there are no particular lobézistsand the only form of
pressure received is usually from individhals,

3.5 A CDMPARATIVE STUDBY: THE CASE OF MOMBASA MUNICIPALITY 29:

The municepality of Mombasa covers a lamdarea of eighty one square

kilometres aficording to the popmlation cawse ¢ of 1979 the towns
population has reésen from 245,000 in 1969 to approximately 450,000, The

Municepal Council as established in 1928 at almost the same period

as Nakuru, ® Although the munickpal council is relatively wealthy,

It has undergone as difficult period of ensis in the perod 1978 to 1979

when a commission has appointed to run the affair of the lunidbpal

council, EEWERSITY OF PO

LIBRARY

The council provides a wide sprectrum of services to the residents

including memy education, Public Health a wide variety of miscellenous

Social Welfare Services.in 1967 +the Town has an annual income of

£ 1,633,000, In undertaking its duties the Council is faced with two

major problems, The first problem is the drawing up of a compeehensive

budget and the second is adapting these comprehensive annual budget to

long term projects like the establishment of health centres over and

long period of time, Clearly the council is constraéned by the fact

that long term projects have to be continually revised annually,

In a bid to yationalize the development targets over a long period the
 tomn freasurer asked the various committees to give the estimates which
would be used to prepare a éomprehensive development plan for a period
of six years, This however was not successful as some of the committees
were unable to send estimates, The plan was however prepared, but was
completetly ignored because according to the Town Treasurer, there was

a shortage of planning staff, As Stren puts it%o

"In the absence of any long term framework within which to project

recurrent and capital expenditure, the preparation of annual budgetary
estimates. The second and most important mcde of planning provides the
the focus for planing in all Local Authorities in Kenya,
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s
The constrants on effective short term budgeting and co—ordination are
more likely to be basic to the structure of Local Government than they
are to be a result of the endamic crisis conditions."”

Thius planing is to be seen on crucial to the success of the Local Authoritie:
a fact which has not received sufficient attention in contemporary Local

Government,

THE DECISION. MAKING PRCCESS:

The Finance Committee of the municepal council is involved in the
preparation of the budget is required by the Local Government Regulations.
The comrittee is composed of the Councillors and the officers of the

31 states that during the meetings disagreements arise

council, Stren
between the councillors and the officers. However, these differences were
were usually ironed out through compromise - The officers would remind

the councillor of the projects which would benefit their wards,

The presentation of the budget to the full council meeting is usually

an occasion for rhetoric. learned and in depth analysis of the budget

is never undertaken. Councillors take the opportunity to restate their
dedication to the development of the wananchi and the Town as a whole.

As such therefore, there.is much rhetoric without a conscious realization

of the role of planing this it is submited weakmns the local authority

considerably,

Polifcal conséderations 2lso influence decision of the muninipal council

to valid example of such consideration is the cage of housing, Like our
towns in Kenya, the provision of housing is an important activity of

local authorities, However most local authorities have not been able to
cope with the demand for new houses, A crucial question arrises therefore
as to what type of class of houses are to be built and over what period of
time, Without a clear and detailed long term plan this is clearly
impossible decisions as to which income groups are to be served by

a particular housing scheme have to be taken an important role,

In x= November 1968 a press conference was called at the town hall in
Mombasa., A report was read by the Kunicipal Engineer in the presence of

the Mayor and other Civic Leaders.
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The plan was quite ambitiofgs to demclish all shims on the Island and
replace them with houses for those displaced for a sdm of )}_7.5 million,
The Mayor expressed the concern of the council to the development of the

towny that they were "“progressive" and "interested in the development of

This plan was obviously unrealistic and there was little possibility of
it meeting with the approval of the Ministry at Nairobi., Such poli}al
decisions were taken because of the existence of two contending groups
within the muniecipal council,

The municipal council has also been constrained in its activities by
administrdide as well as financial considerations. In the first instance
the local authority is expected to consult with the Ministry for local
Government, and the town Xz laning department in the Ministry of Lands
and Bettlement before engaging in any activities particularly in the care
housing. The council also has to consult with the National Housing
Corporation on the aspect, Financially, the N,.H,C, has also exerted
control as it must approve the develcpment projects as they arise, they
vetoed the plan stated alone on Shim clearance., In 1968 the Central
Government deducted 50% of all the revenue of lombdsa Funicipality from
G.P.T. without any prior consultation, The council was therefore sev%iy

constrained,

RESULTS OF THE CASE STUDIES:
A COMMENTARY.

After the cage study urdertaken plus the comparative study briefly started
in this chapter as number of comments are pertinent.,

The Iocal Authorities have never asserted their autonomy:

Infact far from afSerting their autonomy, the councils have always insisted
that they are the agents ¢f the Central Government and are involved in
implementing the policies of the Central Government Authoritiesare
Autonomous is therefore not borne out by the facts, L

1 The theowhced Conshuck b Ty
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The Central Government Infact Ccntrols The local Authorities :

Through a variety of legal limitations, the Local Authority is severely
constrained in the implementation of its policies., The most important of
these constrahts is financial, The mzxk requirement of ministrial approval
the dependence on grants from the Central Government and the effect of its
long term planning by the conditions put by the National Housing Corporation
render any autonomy that the council mizht have has superflous.

Lack of Adequate Trained Staff:

This fawitation is crucial as it is the officers who implement the
council's policies, The availability of trained staff is clearly

an issue which must be ccnsidered if local authorities are to carry out
their fuctors efficiently. This contributes also to a lack of long—={locm

4tu92}s o
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term targets. The officers of the council are also insecure
in their positions on the guarantees stated in the local
Government Regulations once flouted.

Inexperienced Councillors: This is a problem faced by all

the local authorities in Kenya. It is apparent that most
Councillors were unaware of their actual right and duties under
the Local Government regulations since Councillors are supposed
to make policy decisions their inexXperence and sometimes object
ignorance does not augur well for the well being of any Local
Authority.

The Role of Politics: Too often, the politicization of the

council leads to problems. Squabbling and petty differences if
brought into the council chambers have often brought the
activities of the council to a standistill. An important question
which has to be resolved is whther party or national politics
should have a role to play in the local authority. On the other
hand politics has after influenced the Location of some housing
developments or other service the need to rationalize the role

of politics in the operation as a decision making process necessa-
rily arises.

The Councils have been successful o in providing essential services:

The important of the Council in this respect cannot be deprecated.
All in all the Councilts have contributed dimmensely in the
development of basic infrashuchihe within the towns. Nakuru and
Mombasa have developed into important industrial towns. The role
of the local guthority in this development must therefore be
taken into account.

The lLegal Framework: A legalistwe interpretation of the dynamics

of local Government is well right impossible. Since the Local
Authority is constituted as a corporation it has nguts as duties

as provided for and the regulations. As far as can be established
Nakuru has conformed to the legal constramts imposed by the
regulations. The requrements of submission of estimates have been
compled with each passing year. Apaet from the issues surrounding
the vote of no confulence taken in 1979 the conclusion drawn above
is therefore valid. The Council has not been exceeding litigations
and neither has it been sued - at least since 1979.

Aﬁ%ing from a consideration of the above, it is clear therefore,
that the theoretical basis of local Government as concephiglized

in England is not borne out by the practice of Local Authorities
based on the prepasitions gbove, A new theory of Local Government
mus% be developed which would reflect the actual practise of local
Government in Kenya. The last chapter of this paper will concern
itself with this very fact. _As the present moment, the premises anc
conceptions of Local Government as a theoreheal and Legal entry
clearly need re-appraisal. The theory must be developed and
adapted to meet the local circumstances.
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CEAPTER FOUR

ABSTRACT, CONCLUSIONS DRAWK FROK THE CASE STUDY:

As has been indicated towards the end of the previous chapter the theoritical
constucts hitherto presented on the role and purpose of the local Government
system within the Legal Framework of the administration Machinery of the
state are clearly untenable., The theory that Local Government exests as a
autonomous system within the state which has within the area of jurisdiction
exclusive control over certain aspects of the development process is not
borne out in practice; the theory that Local Government is a "political
nursery" intended*k:é&éggg leadership cadwes on the national level is all
but farcial. These theories it is submitted would probably explain the

role of Local Government in the more advance western democracies which have
had a long experience in the develcpment of this system, with a relatively
well developed instutional framework and a generally literate society, the

theoretical constucts above would probably function admirably.

In a developing country like Kenya, the emphasis isp&aced in all round
drive for development., There is also a need to develop Naticnal Unity.
It is submitted that Local Government has a role to play in this diive in
the paper the present writer will attempt to lay down & framework under
which Local Government would operate without changing its essential legal
nature., This will be an attempt at a theory which is in liwe with the
actual practice of Local Government in Kenya.

A KEW THEORY CF LOCAL GOVERNMEKRT:

(4) THE BACKGRCUND
In the introduction to this paper, the theorttical framework of the

traditional Local Government was laid down, Brefly stated, Local

Covernment was conceptralized as an Independent autcnomous unit with
complett #» legal personality in the purgit of its affairs., It was also seen
as a convenience arena for the resolution of inter—group conflicts in
society. John Stuart Mill Saw it as a‘nursery Schoof’where political

skeels and matumerity could be gained,
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Clearly, these theories, presume thenautoncry of a Local Authority from

any form of control fioem without the system; It was concieved as a

closed emalgam of the wider state structure., The range of activities

of these local authorities in Britsn for example is exiremely wide,
covering Houseing, Education, Social Welfare Services, Fire Brigades and
even Police Force., In the activities the council are completely financially,
This stated control of local authorities did not a large extentLexost -
neither was it necessary, The methcds of contrcl usually used in Britein
is Jjudicial control which is used mainly to ensure the local authcrities

4
perform their statutory duties as Hart puts it:

" The Courts are limited to the bare Law they administer; They can
at most , prevent any excess or misuse of powers, or cocmpel the
performance of duties"

Thus so long as the local authority conforms with the statutory requirements
its autonomy is rarely interfered with, The other form of contrel e
exercised was statutory, This is based on the supposition that in

carrying out its activities, the local authority may interfere with

public and prikvate rights. To do this they must show that they are
statutotily empowered: Thus laws are provided relating to rating,

compulsory acquisition and other forms of taxation.

" Hence, local authorities to the extent to which they require
powers to interfere with individual or public rights must obtain
those powers in such form as will make them part of the law of
the land, For this purpose resort must be had to parfiament which
alone can freely make and alter the an, and the powers of
Local Authorities must be statutory"®

There are therefore instance s where there is some form of control

exercised by the Central Government, This is in relatizn to Education3
and also financial control through the system of grants Cross® states

however,

"It is safe to say that Central Government Departments have no
legal control of the work of local authorities other than that
directly conferred by statute. All formal control which the
Departrments exercise must stern from a specif statutory provision",

The inevitable conclusion to be drawn here is therefore that as a
general rule the Central Government exercises minimal control over the
activities of the Local Authorities in Britain and thue their theory of

local government sults their prevailing local conditions,
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In Kenya the existence of myﬁad of control measures render the
independence of the Local Authroties a veitable myth, In developing
a theory of local government therefore, a major concern will be an
examination of these controls and their desecrability; will the mere
removal of these controls provide us with a suitable local government

or do we infact need the controls?

(B) THE THEORY: / ﬁ
We start from the premise that in Kenya what we need most is overall
national development, In order to effectively carry out this the need for
control plnning is essential, In this respect there should be attempts

at Co—ordinating all activities at the National Level in crder to ensure
that all aspects in the drive to development are considered, It is
submitted that localgovernment has a role to play in this respect if one
views it out nerely as a corporation which by legal nature is independent of
the nationel policies; it is part and parcel of the state machinery;s to
advocate for its independence therefore is énathema to the actual reality.
It is the submission_of this paper that local Government is not an
institution which exigts solely to purfure diffuse democracy at the local lewel
but is part and parcel of the wider concept of democrecy on the wider

level what then are the implications of such a theory?

There have been arguments advanced to the effect that Central Control

of local authority is a form of patehalism or to use a riore voilent
term - dicta¥orship, It has-also been argued that the controcl exercised
is a "hang=over" from the colonial era where local authorities were in a
strait - jacket of controls devised by the Central Governments. ¥hile
not se%éng to disagree with the cond&fions drawn, the remedies be
percieves are at best piecemeal and would not in any way alter the nature
of controls, It is a fact that most of the councillors are tlieraie,
expecting them to mention an effective democracy at the local level is
purely unjustified optimisiem, The real influence and patrcnage by
the National Leaders wculd obviously malitatg against this,
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It has also been argued that the financial position of the
Local authorities should be improved by introducing a new
form of tax. It has also been stated that some of the
functions which were transfered to the Central Government
should be returned to the Local Authorities. This again are
p}ecemeal reforms. The real constraint is lack of adequate
machinery, and trained technical staff. At best these will
make the council unweildly. In its plen of action revealed
in sessional paper No. 12 of 1967 the Government responded
to the criticisms made by the commission of Inqury which
was established in 1966 and proposed a number of p}ecemeal
reforms including:-

1. That there should be stronger financial controls
2e That the Number of Central Government Auditors be increase
3 That as more streamlined procedure for approving annual

estimates be establishede.

4, That the District Commissioner should be allowed to vote a:

any excess expenditure commentary on this stren states
that?

" The Central Government position that control and
planning:was appropriate gariteria for the evaluation
of the Local Government was cons®istent with the
opinions of many economists and administrators".

Thus the Government although it has agreed that the Local
authorities should be autonomous and remain as centres of
democracy at the grassroots level, when it accepted the
recommnendations of the-two councillors established in 1974
and 19798 appear to be devoted to a course which ensures more
stringent controls.

The reality is therefore that as long as the central

Government advocates form more shogent controls,as so long as

)
the local authorities are constraned by lack of its independent
sources of financeé, its autonomous nature is neither possible

nor desirable.
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Commenting on the nature of the local authorities, the
report of the Local Government commission of Inquiry 1366
found.

" Here and there some misconception about the autonomy
of Local Authorities ... 1in point of fact the
local authorities have little real autonomy ..... their
expenditure and activities are very much subject to
statutory controls. The lack of adequate staff to
operate those controls is the cause of some of the
current problems. The Ministry of local Government
must of necessity continue to be the body to decide
eand indeed apply any requisite control" 9

The above statement captures dramatically the actual practise
of Local Government in Kenya, the assurances given by the
Government therefore that it is its intention to establish
an sutonomous Local Government system is hogtatory.

Maunduqo

s pexsevres the role of local Government as one of
contributing to nation building, that local Government should
"create a sense of feeling of Nationality, implement

national planning policies, to create and atmosphere of

" order and integration and finally the ' aggregation of
consensus' AlthSth his arguments were based on the
drgimstances prevailing them as Kenya was still a young
Nation. There was a real danger that Local Government could
be used to further regional and tribal parachialisim and

also the fact that the local authorities at this time were on
a shaky financial condition" The arguments are nonetheless
valid even upto the present date.

On the basis of the argument, Maundu continues to state that:-

"The role of Loval Government in Kenya therefore, should
not be the preservation and perpetuation of localism
and Local autonomy. By directing her energies to the
the development of the indigenous system of local
Government which will contreébute to Nation building,
by tempering tribal and regional parotéialism"12

In the same vein he concludes: It would be possible therefore
to borrow the science of Government and management without
endangeering indigenous cultural fersts".
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The present writter seeks to disagree with the conddsions
reached by the above writter., While agreeing with the prémises
he has used in waching the cownclusion. It is obvious that
modern local Government is alien to our administration
structure before independence. superimposing those values and
institutions on the present structure would cearly be
impossible. A change in the mode of production clearly entails
as corresponding change in the institutional framework under -
which that mode of production operates. Under the cagpitalist
system established therefore the superiuporition of the
traditional forms of local authority is well righ impossible.

The above argument however, should not be taken to mean that
the administrative framework should be adopted in fofo
because it came with a new mode of production (to Kenya)

like any other science. It clearly needs adaptation to

local conditions - a fact already alluded to previously in this
chapter.

What then should be the rcle of local Government as envisaged
by this theory? “tlearly local Government must of necessity
be controlled by the Central Government: Comenting on the
local Government in Nigeria wraith1®> has argued that:

"(Councils) must now increasingly Jjustify their role in

. terms of their contribution to economic development and
National Unity, codndls are expected to mesh their
effortad with the machinery of National Planning and to
respond sensitively to the National Priorities and
National directives". '

This is consistent with the argument which has muoh through
this chapter. It is possible for local authorities to
maintain their status within the legal framework. Bwem the

criteria for testing their effectiveness has changed.

Stren14

appears to have had this aspect in mind when he wrote:
"While a basically english structure of local Government
may have been admirably suited to provide a range of
basic services while ensuring local control and
_participation. These are no longer sufficient criteria%.
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An important point raised by this statpment is the idea of

local participation in the basic framework of Government as

a whole. The traditicnal theory of Local Government lays

great emphasis on the aspect of participation of the local
populate in the decision mpaking pocess. It has been said that15

" It is the local Government that is closest to the peorle,
that is most directly concerned with the day to day lives
of the people and which consequently must be responsive
to the needs and the welfare of the people. It is incumbent
upon every local Government authority to exert its highest
efforts to meet the legal standards which limit the
excergise of its power"

It is stated in the outset that the new role does not in any
way infringe the concept of local FParticipation. We have
stated that the basic legal framework under which the local
authorities have been functioning should be mainteined;
together with this also, the election of Civic leaders should
also be maintained. The only shuff here will therefore be only
a realization that in conducting their activities local
authorities will have to consider national issues before local
issues. In any case there might not necessarily be any
conflect between the local authorities participation in any
activities vis-a-vis Central Government participation. The
issue that remains to be resolved is whether party politics and
presure groups should continue to exist at the local Governnent
level.

In presenting a strong cafe against party politics at the
local level Mr. Okelo Odongo 16 asserted:-

" I think in the country, we need as many places as possible
where we can talk as local people without there being any
party politics involved ... each time party politics are
mentioned common sense dissapears, people start playing
politics and on one really gets down to solving the
problem",
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Thus to him "politics" is esentially disruptive., Although there is
much to commend in this argument, and here one must rember the sense
in which politics is used in the paper i.e. in the cynicag aspect
stated in the introduction of this paper this will explain the crises
councils face from time to time., However, if we conceptudilize
politics as a rational decesion making process as samoff H percieves

of it then clearly has argument his untenable,

If we recognize the fact that Kenya is a de~facto ons party state,

the disruptywre role played by politics is considerably minimized

generally, It therefore follows that politics cannot with any degree

of success be excluded from the sphere of local Government, Here I will

do not more than quote in extensiom from strenls.
"The role they play in the pl political process in each district
The country and municipal councils are significant distributors
of development funds Jobs and positions of local prestige. As
an arena for politics in Kenya, the councils have often given
Yationallyprominente politicians a local political base and or-
ganizational network. O Moreover, both the elected councillors
and the local Government staff are becoming increasingly
conscious of their group interests, At the very least the
importance of local councillors in the Local KiNU Branches
should ensure party commitment to the continuation of the
present structure of lLocal Government, and with the increasingly
aessertiveness by local people for more political control over
their own areas, there is reason to believe that administrative
officials are becoming more firmly convinced of the desirability
of structures which bring the people into closer contract with

the Government decision making"

4,3 CONCLUSION:

This paper haé sought to provide an @mprical approach to the study of
the local Government system in action it is not the claim of the
present writer that the study is exhaustive, neither does, it make
any lofty claims, It has been the purpose of this paper to try and
rationalize the local Government system as a politio - legal empty
within the state structure one crucial fact has emerged as a result of
this study and that is the fact that all the theoritical constructs

that have been presented about the process of local Government are not

borne out,
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The causes have been identified in this paper clearly therefore, there
was a need for a re - appraisal of these theories, This paper in its
own small way has attempted to make a contribution., It is hoped that
it will provide a skeleton on which a new theory of local Government
based on the exigencies of contemporary local Government in newly

independent meo - colonial states will be built.

This paper has not chosen to recommend a total scrapping of the law

that governs local Government this is because it is considered that it

is well suited for the role envisaged by the new theory. The study has
however been an attempt to bring in line with the legal framework the

Local Government system. A study of a creation of the Law is clearly
necessary in order that one may understand the dynamics of the legal
framework and in that way identify the policy behind the Law.

A legal system whose stated policies and objectives are not borne out in
the actual application must of necessity be a failure. The need to estmbEis
establish clear objectives & policies based on the actual practise cannot

be deprecated.

As to whether the entire system of local Government has any future in

in this country is a matter which is outside the scope of this

paper., However the.fole stated abevk is dynamic,as new policy

cbjectives evolve in the future, like any other politico = legal qu{ﬁs,

the system will of necess;ty undergo changes. lLogically therefore there
could be a stage when a thecry baised on a more advanced and developed

economy would become necessary.

Law does not exist in a vacuim., This paper has used this preposition
throughout, An analysis of dry legal rules does not really tell us
much, It is hoped that the lack of an analysis of the legal rules
concerning local Government has not in any way reduced the value of this
research, Law must be seen in operation within the framework, it is
establishedL?ng}ying the rule by itself doem not indicate the pciﬁy
considerations and the ends intended to be met by that particular
legislation, If the paper therefore has appeared more of a sociological

or political science exposition it unfortunately has no apologies to make,

Ar\u\j‘ima
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