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EREFACE

Bvidence of Character in Criminal cases is an avea in the law of
Evidence which students of law have tended to overlocke In this dissertation
1 inteid to pinpoint problems arising from applying section 57 (i) of the
Evidence Act (Csp 80, lLaws of Kenya)s In the first chapter, I intend
to identify the problem of defining what the term "Character" means; to
Murtmmmm;hmmminm&,mmm,am
nmmmmmmmmau:m;mam
show which definition I favour for the purposes of this dissertations
xmxm«»mmm&mmmmm
be given in evidence and wheye

In chaptar two, I will consider similar fact evidence to the
extend that it relates to evidence of character. First, I will look
at the common law rule, the principles enunciated in MAKIN's case and the
ambiguity and controversy which has centred on the cases Second; I will
then cosider the position in Kenya (Ststute and cases)s I will then venture
to give reasons as to the basis on which evidence of similar facts is
admitted in evidence and also consider the wetiomale involveds I will
attempt to answer questions like whether there is any merit in the
presumption that a person who has committed scts similar to the ome
in issve before is likely te have committed the sct in issue, whether
similar fact evidence is in itself conclustive and whether similarity is the
solw ingredient in allwwing evidence of simi lar fact in character cases.
I will then procesd to show the attitude of courts toward admitting
similar fact evidence ;.; sad the time vhen similar fact may be produceds

In chapter three will be considered the fudicial dischetion to allow
or dissllow evidence of bad cheracters, Since in EKenya, nglish authorities
sre usvally cited, I will Fisst '' look at the English cases and the
English Criminal Evidence Act 1898; section 1 (£) in so far as they vender
the existence of judfcial discretion possible, Matters affecting the
exercise of this discretion where it has been assumed to exist as under
the English decisions will then be consideredy to be foblowed by the Kenysn
position as formulated in the Evidence Act and decided cases.

Chepber four will attempt to give solutions and recommendations to
the problems f raised in the foregoing chapters -ies the Cohclusione
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CHAPLER G4

NEVIDENGCE OF CHARACTER3M MEANTNG

Any attempt to define the word uharacter is mot with probluocse
The Xenya Bvidence Act (Cap 80) does not have a c¢lear cut definition
but only gives the constituents of character as follouss-

“In sections 55, 564 and 57 of this Act the word *Character?
includes both veputation and disposition but except as
provided in section 57 evidence may be given only of
general reputation aand general disposition and not of

patuc.ulf: acts by which mputm.ion or disposition werc
- showmne™

The words "reputation" and "disposition" are not defined in the lcie
The Bellentine Law bictionary gives the definitiﬂn of & zaractux as

"that which a person ls as demonstrated by his acts and
utterances, whether good or bad from the standpoint of
moralse Jharacter comsists of tie qualities which
constitute the fndividual vhile reputation {s the sum of
opinions entertained counceraing hin eeee Character is -
what a person ise Beoui:ation {s whet peogxle say of hia'e’

 But not withstanding this distinction which is everywhere agreed unon
the two words { feee Character and reaut:atinn) are sonetimes used even
by Zaglish Judges as synonymousSe 3 "“ﬂ.k is no doubt the view wenifosced
in the case of R V SJVTON . which will De considered belowe Lu the
le._,al seuse it means reputatioa as distinguished frou dispositicne

Cro ss states that “"Character" means dtapositié;xx and that disposition
is the tendeuncy te act, thiak or feel in a particular wa;r. ¥ AGU. T

L

i , T )
ARIHCLA In his book  gives the weanlng of the word "Gl harecter® as .1

% .
18 TUakiUS S

" Section 71 says that "Character! mesns reputation as
distinct I[rom dispositions The effect of sacticn 71

would appear to bDe this that whereas evidence of evil .
dispesition is under no circumstances reparded as relevant,
evidence of reputation eeee is regapded as relevoute!s

- *

[')
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4 wind of chonge as cen Llowing ever simee tho decisin

This is clearly seem in the werds of ARCHBGLD Je Fe~

¥ Characters The weaning to be attached to this word
probably fncludes both the general reputation and the
actual moral disposition of the defendant as hnown to
the witnesss" 9

In this guotation one notices thet there is a mowe from the stateneut
In 8V ZROJTON that character means reputatisne The positlon waoe
uade clearer by the LORD CHANCELLOR (VISGOUNT SEMON) in the case of

p « DIRCCTOR OF IC PROSECUTZION 0

The pelevant

norticn of his judgensnt is as followste

»

"There is perhaps some vagueness in the use of the tern
tpond character? in this connections Doas it vefer te tho
good reputation which & man may bear in bis own circle ov
does it refer to the meu's real dispositiou as distinct
from what his friends and nefghbours may think of hinm?
essee I am disposed to thin: that in paregrapa (£) (where
the word Scharacter® occurs four times) both concepts are
comnbinads 11

Tn bricf the facts of this case were an Ffollowsy A defendant who uns
charged with forpery sut his choracter in issue soecifically stating
that he had mever been charged with any offences After Lie had heon
~ashed in crossegxpritnacion about the elrcumstances of the temminaci .
‘ef his employment at a bank and had given his owm account of the
reasons for thet temination it wes suyggested to hdm by coumsel for
the erown that tha @la‘mnt had been teruinated because he was

cuestiouad aboul a suspectad QPW The defendant demfed the allegol’ -

It was held by the House of lords that the defendant night fairly bo

undarstood to have used the word charged fn Lils evidence in tie sensc

which 1t bears in section ) (f) that is t5 say, "dccusad befove a court”

end not "suspected or accused without prosecution" and that the croess.
exaninot{6h was therefoxa trvelovant, either as a challenge to the
- veraseity of the defendant's evidence or as going to disprove gond

charvacter and was therefore inadmissiblee-

Fm }
seassass/ sadese
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uther wx iters say tiat Character avidence may be Jda2fiacd as e
testimony relating and confined to the peneral roputation which the
nerson who 18 subject of the enquiry sustadns in the commumity o
neighuourheod in which be lives or has livede The most important poind
2o note is that an epinion about a person's eha::actcz and mental
ui!mosi&ion can ualy be geined from a detailed analysis and investifation
of his past llfeo WIRCRE has the following to say of character:-

¥ eeee The law itseli cleerly demonstrates this Lecause
there is i1 fact mure than one way of evidencing actual
characters Reputation is not the sole waye Individual
estinate was formerly always available and still is in
sone jurisdictionse Specific gets of conduct ave alsc
available for some purposes especially to show a witness!?
chavacters If reputation were the cssential relevant
fact, thesa other moces of proving character would be
»  fpossible seeeee’ll

If raputation is not the sole way of evidencing character thea disposition
is another and this brings us to the Keayan situstion where chovecter is
saild to include both reputation and dispositions A witness could be
aaled for bis estimation of the disposition of one of the partics wid
Finally evidence nmight be given of the-part:y's reputation - the generul
upinion of his disposition prevailing among those whe kunow hinm boste 72
 this method is adopted, the evidence is often spoken of as evidence of
characters CRUSS comes up with andthar view altogether, thet tiwe woxd
c:r‘.aract.ar is frecuently used to mean disposition and not reputations b

Another confusion arises frua the uefi:siti on.of Y"character' and
“reputation” as given in STROUD'S JUDICIAL DICTIURAR :-15

7 A man's 'Charscter?' is the gsteenm in which he (s held by
others who know hilm and are in a position to judge his worth's
(Per Lord Demningy PLATU FIWS V SPISuol 1961 AC 1090) 1o

And as concerne reputation it states as followsi-

" Rasputation i8 & fact eseees {It) is the popular beliaf of the aeture
of & man's character's ‘17

00......./4‘..0’0..
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‘{/ sssa anen

The twn defindtisas co nut sasm o wdlw say difforences  they oll

(3 o

Eoncern what another serson holds of another end as ¢ iz leeds

us back to the case of RV ROWTOH.

Disposition s defined as ¥ Frame of nind, nature or temparanat'e
t § 3

URUSS gives the definition in the following wordss ™ the tandency Lo acl,
thinik ox feel in a particular way." 19
a variety of oceasions as possible, might be edlucad far, for it 1= ©

Svidence of conduct on as [reat

be assumed that somoouns whe frequently acts ia a givep manner hes &
disposition to do soe Secondly, previous convictlons tend te estebllis
disposition provided they can be troated as conclusive or at laast
rgccived as evidenee of facts upon which they are foundede

An analysis of the above quotations brings one to the point tlal
the word character is used imn three differenct wayst-
le To include reputation and disposition ( which ts the present
Snzlish view and the EBast African stand with sgecial referencs
to Kenya)

T To mean reputation as distinct from dispositions (whieh s the
ligerian interpretatica in section 71 of the lMgerisa Bvidence
ﬁct)

To mean disposition as distinck from reputatione (A meantng
given by CRUSS in his book,3 Cross on Evidence)

in this dissertation I will adopt the neaning of character o8
siven by the Kemye Svidence Act (Cap 30), which is the sane as wnder
fhe Snglish lowe

>
v

/5
sesnen/ seence



In ¢rinfual cases geavral evidence of good character of Ulw
accused 1a rolmntwand aduissible ip fevour of the accuse, thi.
general evidenc of bed c&racn.r is not eduiseibles As for one,
evidence of bad cha:acmr is admissible where character is itsalf o

foct in 1esue. 97 4n RV ROJTON, WILLES J, Seidt-

"It i3 a nistake to suppuse thet because the nrisonax
cen only raise the auestion of character, 4t 18 thorefore
2 collatexal lnﬂ% it is note Such evidence is
sduissible because renders it less probable that whet
the prosecutisn haa averred is trwe, it is styrictly
relevant to the issues*20

. & wan's charscter is often a matter of ilmporiamce in explainin

his couduct and fm jwigle: his fanocence or cridralitye - It becomcs

of grest -importance in weighing the prebabilities in doubtful cases;
that is when say reasomable doubt arises as to the guilt of the
nrisenery evidance of good character mey turn the scale in his favour,
‘When the evidence against the accused is such es w'clmi»y establis’
his guilt, no foportence is attachod to evidence of good charvacters
Sarkar 4 illustrates this point as followss= B 48 found in possession
"of A%s watche He states by wey of explanation phat e found it and was
keeping it to give it to As The value of this emnlauction will depend
entirely on the character and pasitiun of the persan wmaking ite

Ty ATINOLA AGUDA T his Book ~° gives us another exsmples-

* If an alam of thaft {s raisad at a charity beazaar gnd
the thief ships & sitolen puvse into the pocket of a bishdp,
the episcopal character mey allay lu51£ciun: but if a bishop
should Ba caught tn the sct of fshonlifting, the episconal
‘character would narely appear to be ummerited”

: .iv  wad charaster is gemrally:imdininible in criminal proccedin s
not because ‘it is not welevant Lul &8 a watter of polley, o admit
character avidence ia proof or disproof of other issues would be to
‘cause surprise and creat@ a prejudice or bias for or against 2 sevrsoiie

oo..ooooo’ooo’oio
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In Be Ve ROVION WILLES, Je said

Yesse and the result would be that the man oun his
trial night be overwvhelmad by prejudice iastesad of
being convicted by that affirmative evideance which
the law of this country vequirese The evidence is
relavant to the issue, but ft is excluded for reasons

. of policy and humanity; because although by adnitting
it you might arrive at justice in ome case out of ( /
a2 hundred, you would probably do injustice to the
other ninety-uinees'™'23,

Just as every person is assumed to be same, he s also assumed
to be of nomaal mozal characters There is therefore no need to prove
character until his chaeracter is brought in guestions Evidence of
bad character becomes relevent and aduissible only in reply iece
when the accused has in the first instance given evidence of good
character; the whole qnutiéd of his character good or bad, is
opened and the other side {& then at liberty to tender evidence of
general bad chevacters Bvidence of bad character becomes also aduissible |
when it is itself a fact in issues Whewe npon the trial of = person
accused of ‘an offence, the previous cmzutm of & similar offence "
becomes relevant for the purposes of elnﬂwing 'extstence of any state
of mind eege criminal knowledge or intention, the previous comviction
becomes relevants ZIvidence of character whatber for or sgainst the
accused must bear reference to the trait involved in the charge apgainst
11, ) St 01 ACT (CAP 80 OF RENYA LAV
Saction 57 of the Evidence iAct of Renya, has provisions
hich sre similar to those of the English Criminal fvidence Act 1898
The English Criminal Bvidence Act 1598 was intemded to give the accused
the charter so to speak, to give evidence om UJath in the witness box

on his own bohulf/rmt in the same section some linitations have
been put on this chertere These limitations cau also be traced in the.

- provision of seetion 57 (1) (c)s This provision is based on the view

that where tlw accused attacks prosecttion wituesses not on the ground

eonsvsnne/7 00000
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cesnse; iassse

that theilr conduct cutside the gvidence given by them makes them

unreliable wimm&m f..uan Lae uu;,em:smw the character of the accusade
Tais sectiun hLas nruvo.u 'a eause of nnxhty to judges who have realised
the risk that the section which was designed to allow the accused to

T ogive evidence freely in his cwm dei&am might become a trap for the
unwarye Yo woultl be unsble to put forwerd any defence no matter how
true which involwves an mpu:ation on ﬁn e‘ﬂaaacte:* of the pmsecutor or
auy of his witnesses without rumning the risk if he had the misfortunc
to have @ record of his previous comrictiona betng brought up im court
while being tried on & ‘vh'ény different mttar {This will be discussed
in detail in the next caapter). It mig.,xt have been with this fn aiad that
LOED GODDARD Cs Jo in the case of & t considered when cross-
n‘ﬂﬂimti'ﬁn as to cmmr shsuld ta ﬁ%&td. He said;

‘4 .,3 “:»‘r

WY 3 not it by ke afy jote About the matter or to put
it otherwise Mp-rﬁutly sarfously; but one knows well
that police officers ayre, regarded as fair game for Cross-
exariinstion and to make charges agafnst and T do not
believe that any judge would allow & woving Crosse~
exaninotion into the prisonexs pastmerely because he

" sald, ¥ The pglice consteble 1s a liar', or *The police
czmstahua ing the truth' for zil he is doing is

Y 7 pludj.ng m&guﬂty wil‘.h emphaaia wana’

hid

4 were denial of evidence biven by r.he prasecut.f.un wi»l not let
in Cross-examination as to character; even though It i{s expresscd in
velenent terms such as calling the prosecutor a liare 20 One cannot

clese his eyes to cases wheve the accused is deliberately entrapped into
walking imputstions by the questions put to him in Cross-examination
{see chapter three)s It would also appear to be the case where the
prosecution, without any such intention, puts the accused into a
dilemna during cross-exsnination so that, ia order to defend himself,

be can only vesort to allegations which amoumt to upmum”'

p 2

.Q......,a....ﬂil
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Smgg FACT W;ﬂgﬂc.ﬁ
pyire 30 W RULE$

Th:ea rules m:wem the admiastbtuty of past bad behaviour
sffered as evidence that a parttcuh: act was donee First, the bad
behaviour must be mlemt to the gllgged acty It must tend te prove
ite Evidence that a boy ;tb'laﬁapbile.s in 1913 is not relavant to
whether in 1943 he robbed a banke Evidence of consensual intercourse
is irrvelevant tc an earlier charge of rapes 1

Secondly eun if 1t is relevant, ‘the past bad behaviour is
inadmissible if it is, glevsnﬂ; 8 to show that the “C-Oi""hll a bad
disposition, and his dhp’ooittou is not highly relevant to some issue
at the triale GEvidence of a man's cemrictm-for iobbiag banks would
be admissible 1f his eq;!inntion for potﬁi“iim monay stolen from a
bauk in 1943 was that he found it in the street; for his aihgositian would
be highly relevant te uis auppoudly innocent state of minde But such
evidence would be WIO if he said that at the time of the robl bery
ke was in gnother country robbing a bank; his disposition would not
then be relevaut. to: any issue at the tr“l. However, evidence that he bLrolo
into & bank on Tuesday and was found removing clothing discovered by
bank officials after a robbery on Moaday would be admissible because
it has a relevance other than proving bad disposition; it shows actual
participation in the Honday cxinae

mrﬁy. in eﬂm!.ml cases eéven though evidence of bad ‘behaviocur
is technically admissible.under the first two rules, it may be excluded
hecause its prejudicial effect exceeds its probative valuee Thus, if
evidence of a wan's prior baak robberies proceeds omly from a paid
police informer known to have a grudge against the accused the evidence
might well be exchudeds =~

The first rule is largely a u&er of coumion sensce ~ Because
relevance is an issue of degree on which minds cen differ, some cases
cited under the second rule wmay be examples of the first and vice versa 2ege
HARRIS V. _Ds P Po 3 There 1s very little authority on the thivd well -

for it is of recent origin and depends very much ocn & ddscretion goveorned

,e
saseeny/ ®EN
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only by the particular factse tatters such as unreliability or stalemess
would be relevant to the discretione " wWhere there is a question
whether an act was accidental or {ntentional ~or done with ofapatticula;
‘,nowledwe or 1ntention, the fact that such act formed part of a series of
similar occurrences, in each of which t_:ue person csoina the act was
concerned is relevante Evidenéa of af.ket acts of the accused similar

to the act complained of may be ralevant to }'gbut defences of accident,
laek of inteantion and lack of rmowledge.’ ¥ The inglish rule on this
natter 1s es lald down by Lord HSRSGHSLL, be Co in JARIN V ATT-GEN

for NEd SOUTH WALES: ; |

CUe is uﬁdoub;edly not competent f:;“‘:t*the’ SEOBSCUETon EY
: adducerevidence tending te show that the accused has

been guilty of criminel acts other tham those covaraW
the indictment, for the surpose of leading to the

conclusion that the acéused is 2 person likely from his
erininal conduet or clharacter to have committed the
offénce for which he is being triedes OUn the other hand
the mere fact that the evidende adduced tends to show
_the commission of othex crimes does not render it
inadmissible if it be relevent if it bears upom the
‘question whether the acts allepged to constitute the
crime charged in the indictment were designed or :
accidental, or to rebut a defence whicn would other-
wise be open to'the accused."

/
The case of NOOR MOHAMED V g:! eannot 2o unnotieceds In

thils case the Judicisl Comnmittee alldwed an appeal against 2 conviction
for murder on the ground that evidenee concerning previeus acts of the
prisonar had wwongly been admitteds The apnelldant had been charged

with murder’by eyanide poisening of & woman, Ayesha who 1lived with hia
as his wifee Thera was no evidence that the prisoner had actually
administerad the poisony and in ordey to f111 the gan in the evidence,
the prosecution sought to tender evidence that two years previously
the accusedts first wife Gooriah, had also died of cyanide poisoning
under ¢ircumstances that he had persuaded her by a trick to take the
nolsons After arpument in the absence of the jury the trial court had
allowed this evidence to be introduceds OUn eppeal the Judicial Committee
came to the view that the evideuce referring to the first wife should not
have been allowed and that the verdict eeuld mot stende In RV _SMITH .
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the appellant was charged with the murder of DBessie lMunday; evidence
was admitted to show that he murdered cther wox}#en at a later date.

The first question raised on éppeal was that the judge was wrong in
adnitting evidence of the deaths of Alice &xznhém and Margaret Lofty,
that whether the ev!.dence was adm!.ssi.ble or mt depended on the
nrinciples enunciated in the case of } v _ATT-GEN for 1HZW SOUTH
HALSSe It was held that it was a geuafal orinciple or rule of law
that when there is prima facie evidence that a defendant is auﬂhy

of the act chargad, evidence of similar acts is adaissible to show that
those acts were done with intente The matter can now be said to have
been £inally settled by the House of lords in HARRIS ¥ bR Zs ,___
The appellant 5 a poli.cm who was et all material times on duty in

a market, was indicted on eight counts each 'vf which alleged a break mw
mto the same office in . &b market. and atonlina therefrom betwsen

liay and Julys The evidence showed that most of the pates of the market
were closed and that on each occasion the thief had entered the office
by the same method and stolen part of the money the whole of which lLe

could have stolens A&pacc from evidence . opportunity there was no

evidence to connect the appellant with the seven ‘eountse With regard to
the eighth count, the avidence showed that a u..u-ﬁlar alarn had been
placed on the premises unknowm to the appeuam: who was on duty in the
mariet at the times Tmsediately after, the alam sounded and some
:%etactives who had..been Lying in wai'_:”'ranA to the mtkét, and saw the

- appellant standing near the offices Although he was acquainted with

some of the detectives he nevertheless disappeared from sight for a
short period sufficient for him to htqe the money where it was later
founde The jury acquitted him on the first sevan counts but convictaed
him on t/‘n last count:, which conviction was upheld by the Court of
Criminal Appeals The douse of Lords however by a mﬁjorlty of four to omne
quashed the @mict!.on on the grounds that irrelevant evidence in the
nature of the evidence of eatliar thefts vas wrongly‘ adnitteds The House
of Lords expressly approved tba ptinciple laid dovn in Isaktns case and
saw no need of wodifying ite

But the point that one can trace in 211 these caseg is that
cont.rove:sy has centred on the case qf nlakin. :.aere the wtﬁ%&ﬂl x.a:
the lakins suhmit.ted thac the reng,ral rul.e as to siailar fact evidence
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was one of exclusion, subject to certain exceptions, while counsel for
the Crown contended that such evidence was generally admissibles The
judgment of the Doard did not clearly indicate which of these two views
merited judlchl approval and from the smbiquity sprang a controversy;
even though courts favour the first views Another {mportant ambiquity
in the case is whether the evidence was admitted to prove gctus reus
or mgus rese The individual words used are not without ambiquity and

the variation in their umwnt mlziplies the possibilities of
t.cmlnolow confusione e

® The application of the Makin rule has alway: been
acknobledged to be a matter of great difficulty.

The test is whether the evihm is sufficiently

o relevent to an issue before the jury. Relevancy

is & matter of degree and depends upon the sort of
issue raised and the other evidence in the case."ll

Putting aside the common law stand the state of affairs in

Kenye needs some comsidereations In the Kenya Bvidence Act (Cap 80)
section 57 (1) (a) makes it menifest that similar fact evidence may
be consldered in cases of charactere It is important to keep clearly
in mind that the second preposition laid down in Makins case is
demcmtsofmwmmm for this has not
bean clearly stated in any of the cases involved and causes confusions
Section 13 1s not an c:nwptton to the rules set forth in section 14 but
is rather en appucauon of the ga?n’cl rule and must be read subject
to section 14 insofar as evidence of state of mind eege knobledge and

ention is concernede The prosecution may adduce evidence of criminal
acts other than those cherged without waiting for the accused to set up
s specific defence calling for rebuttals But the Judge has & discretion
to exclude such evidence though av.ri.ctly admissible if it mnl‘y tends to
deepen suspclon againlt the accmd and ite pujudl.chl effact i.s out of

proportion to ita probotiva values
@‘_ w&v———g %

The ladtﬁg cauon sections 14 and '15‘“ JOIIT MAKTIDL ¥ R 12

in which the defendant was charged with the severe beating of a small boy
to whom he was in loco paventis, which allegedly caused the boy's deathe
During the trial, one Petro testified that on the night before his death,
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he had heerd the deceased cry cut. and that the next day the boy was
taken to the hospital where he died. Hediesl evidence shawd that the
boy had, at the tine of deat.h. both new and old bruises on his head and
body and 8 fmtmd arm which vas st.tn in. plasr.et, and that the fresh
blow on the head tndmud that t.hore had been a fresh blow casing &
£resh haamrttse which. ‘acting on top of the old hacmorrhtgn. was the
- inmediate cauu of deathe 'Ihe dcfam was that the boy wes an epileptic
subjecz to fits and tlat. hia i.njuriu had been caused by fal!a for which
the appellant was mt usponstblc. ‘kha pwucuuon sought to introduce
evi.dance of pnv!.ouo severe bea:ims of :h doceaud by the defendant in
order to rebut a defence that the M of thn deceased was due to
accident caused by Cpﬂcpsy. The evidenca was objected to by counsel
for the defence who nm that the éeten:hat was not 30!:»3 to raise a
‘defence of aceident ot ‘mistake or absence of ‘intention; he was going
to say that the deceased had been an eptlcpuc. but he was not going to
admm:hoqumbwozwhymmdmtmdeath. It was
beld in dinmiutng the appeal that the- cvid-aec was nduus.blo in
explanation and gubstantistion of m cause of death and ‘lao as ghowing
a motive ia the appelhm for revenge m cbe dcamd tnd the appa'la*"-‘
!.l.l-win towards htn; and the fact r.hnt. cize evtd«ame m adnzt.r.ed in
nbutt.al when it could hnw been uhimd m antieipltion did not camse
rauy pmjwdtce to tho cppeuant. Bof.h the accused in the case of TUE
GUEE : AND Gl ARY MOHAMED SHARIFF 13 were charged
with counts of eonnpl:acy to dofraud and the Edrst accusod was alac chagpd
with counts of frmdulmt ﬁhc accomting. Al.l the ﬁw charges
related to epmdu which took place in 1953, The p:omut,m soug;»
to aaahce widcnee of a simihr offance by the first accused in 1955,
To this evidanee the defewe objoc.oda su RENNETH O'GOImR, Cea Jo
held that where the gist of the offencas charged 1s frauds fatention
is mtor!.al and cvidcnce of othor smtlu acts to be proved may be
given toproveth-m Thesmutacestob.provodmyhave
beea comtmd bofote or after the offence charged but they must be
similar t.mcums and lo conmcud with the offence as to form part
of the evidence on whicb it is ptowd; th.y must not mevely t.and to -
show a samul traudutont dispositions GEvidence of the 1955 trans-

actions was a&nisstblc to show intention and system and to rebut 2
defence open to the accused of innocent intention and accidente
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This was reached after reviewing wmany English cases 14 soma of which
have elready been m.‘:a...a sboves In the case of MOBAMED
M tbm.mmwwtcudbythachuf
magistrate on I:uo counts of use of erininal force witiz intent to
outrage m%ty. His appeal to the supreme Court was dismissed and he
lodged a secand tpp“l based on two grounda First, that the conviction
could not sundonthcwrmh*udcvﬁnm oftwoyoma boys even
t-.hough the mgutnte had warned rhmtt of the dnngcr of uzin on their
meombomted eﬁdme md ucandly that the evidouoe of other >ffances
of similar nature Mch wun mt chsmd nhou}d mt hnw haen admittad.
Dtninms the «ppoal, smcum (v-r) m Lv o] m - just!.cea of
appul. held thu cvtdm of lmhr ofﬂmn uot chu@d is admi!aible
whcro uure are mmbh grounds tar -xpccting that the accused will
set up a dc!ence gcuumnc or misr.lho Aithough the appellant's
defence at the tml was . a complete denul of t.he acts auegné aoainst
h!n, eomm sutemu mde by him when first confronted with the boys
lndiuud m: he n!ahz m; up a defcneé of accident or niuake. In the
Ugandsn case of Y. W ¢ the appellant ‘was comvicted
of pouesston of em bottle of bismuth oxide contra section 300 (2)
Ugandan Penal cOde, a cogniublo of&m. ‘When the accused was brought
before the mgiszuu an tnfomzion or eoq:laint was s:lgned ‘both by
the complainant end the mgts:ute. ‘Ho other charge appured on the
records A proseeutm vumu gm evidence of & syringe and other drugs
found with battle of bumuth oxtdc, l:h- subject of the case. A
subsequent proncution witness gave avtdonu and the accused was cross-
examined to suggcst that he was pucttcins medtc!.n‘o ‘One of the issues
resolved conerned the evidenece of one chtiuophet Ikanza in which
a clear suggestion of the com:luion of another offencc other than that
which the appallant was being tried was manifest, This evidence would
have bean allowed in as evidence of lhﬂ.az fact, but the court held
that it was pnjudicul and could not be justifiad on the ground that
it was aduissible to nfuu a defeneo which had been indicated or would
be ot.hoﬁiu open to tbc appel.lan:. From the £ongoing cases - both
S at common hv and the East Efrican .tand, eapccuuy Fenya, sinilav

face evidence xnny be ulhd in eo esubulh W or m
OF a erime in am-tion.
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BASIS OF ARMISSEBILITY.

The basis of admissibility of such evidence 1s improbability of
the coi.ncidenoé- of many identical or similar accidents. The relevance
of similar fact evidence on the issue of fntention on the other hand
will usually bo a falevance solely and directly via propensity - the
ptoponlity to have a particular state of minde Yet this has its
dnng‘t; the da.nger of projudlca tnvolved in achitung evidem:e the
sole relevance of whi.ch is directly via propensity is infinitely
greater thnn that generally molvod in admitting evidence which has
relevance according to object!va ;undam bned on the mptobabuity
of cotncldeme of idemtical or smthz facts. et Is there any merit
in the presumption that & person whc has committed acts similar to the
one in issue before is the one who has done the act? Proof that he has
on other occasions done one or several act.s similar to the one in issue
is clutly by itself mlauly ineapable of est.ablts’ning that he has
committed the crime with which he is belng cherged and is therefore
i.rrilaﬁnf. .. "Eﬂ'idince of "hehav'if:’\ir'o'f the prisoner on other occasions
may on the other hami in certain circumstances make it possible to draw
conclusi.ons about hts habits and way of 1ife or about his personality and
chnnct.arq mmpenlity of a person to do certain ucu is of course
by itself not remotely sufficient to provo that the accused did, 1In a
particuht munco. commit mch an actse Om r.!n other hand propansity to
behaviour of & amm kind and eapocully towards certain crimes may
well have some buri.ng on the issue before the court, since it makes it
likely that hay rather tham a third person FRitted the offencs in
quastton. oy Yet thn does not du::lnguish him from all t.he other
peoplo, for 1t is not hard to £ind other persons with the same evil
' prdpensity. ~ The qmsuon thcufore arises whether similar fact evidence
is in itself conclusive. Evtdnncc that the p:&somr has a poor
reputation in the mt,hbourhod for honesty or ERE¥he has repeatedly
been couvictod of criminal offanc«. leads to the inference that there
1is mthbg tn his aorluty wh!.ch maloes him in this respect different
from the m;otity of his fellow mens As night L2 discerned from the
fomgotne, s!.nﬂ.nru:y alone is not sufficient to sustain & conviction.

: 2 ®
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The numbaer of incidents is also important, But even 4{f the two factors

are viewed most favourably there is & hiatus in re‘ioniag which must be
fillede Sach of these conditions of relevance udhcrodtbiuty repeesaents

a complesx of inter-relating and varisble factors, So far as relevance is
concerned, the textebook rubric indicates the importance of similarity
between different incidents pelied upome But this is by no means the

only, nor is ti the most' tmportant factor. Another to which attention is
drewn in BOARDMAN V- Ds PePs 20 s the number of fncidentss The most
important variable however, and the most intusively discussed in the lsuse of
Lords is that of peculiaritys It is mot enough to show even a high degree

of similarity between diffevent fncidents if their occurrancs s too

commone < Indeed in the case of wmost criminal acts the definition of the
offence and the limitations of human physique and ingenuity will dictate
some fundamental similarity batween diffevent exampless The similarity

nust after all ba capable of identifging the actor in the incidents with

the accusede This {s best achfeved by showing 2 shared and significant
deviation from the m worn for criminal acts of that types Occasionally
as ia w the citcumstances may themselves Iimit the range
o€ perpetgators of an undoubtedly cormitted crime as ta reduce the oxtent

of requiring devistion. The ‘neou'év'gtoup of variablae relates to credibility.
The court mmst be sstisfied that the evidenece of other eriminal acts is
credible before it can be admitted, In most; the cogency of the proof of
the other incidents is a highly relevant variable depemding, as it nost
often doesy upon the testimony of witnesses and frequently the very same
wiktness testigying to the substamtive countss Tt should not ba overlooked thal
similarity of technique is not in itself sufficient to show a disposition

in the eccused to coumit the offence in that way, unless the respect in
which similarity is shown is itself unusuale It would clearly be insufficient
in order to show a disposition to rob banks, that bank notes were taken on
cach occasfons There arve cases in which evidence of the comuission of a
srior crime 15 aduissble even though there is no .qunt.io: of similaxity

in the manner of commission. If a poroon were being proucur.ed for
trespassing on a prohibiud defence aves, and his defence was that he was
unawere that the place m a pvohlm crtl, proof that ha had been
convicted for tnw-ms on that sanms am wuld be adnu.fbl. to show

,L’-«'J’ » ewe
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that he know that it was such 2 place end no striking similarity
batween the at‘fen&n would be required. a2 The case of 3'2@&5&?
goes to the same effect. In the case of THOMPSON V the s;meal
is "wouldn't 1t be ol 1f two boys wrongly identified as 2 man who
interferad with them an innocent man who was in fact a oracttcinc,
homosexual?™ In RV SMITH 2 gt was held that no reasenable person
would belisve it possible that Smith had suecmﬁv%ty married three
women, persuaded them to make wills in his fevour, bought three suitable
baths, placed them fn rooms which eould mot be locked, taken esch wifs
to a doctor and suggested to him that each of them had had some kind

od €1t fn the Bath end been drowneds 2° T¢ follows that attemtion must
be paid to the issues in the case and the facts as a wholes

23

The precise issues must be fdentiffsd because, for emample the
disposition of the accused will make his fmnocence a much stranger
coincidence 1f he admits the gctus peus but denied some part of the
fin's rea than u he dentes the sctus gouS. The gctus reus may revertheloss
et strong simtlar fact evidence (eege in Makins case)s
Probably the smfhﬁcns in the evidence’ must be gratar When the actus
reus is in question. A wvery clearly proved éimtﬂm to cémmit a
particular crime may be inadmissible 1f there 1z nothing to comnect the
accused with the crime chargeds 4 very slight conmection, such as
opportunity may suffice however (@ege RV STRAFFEN) and the accused uay even
 be convicted though there is no divectly proved commexion other than |
‘possible opportunity between him and the similar facts esge cases of
poisoning in a households This (s why ggg ¥ _Ds Py P (ctted above)
1s controversials The mumaems of thts mscm:ns Cbould ba remenbered
in Lord m, Co .t's mrdu

% The risk, the denger, the logical fallacy {s indeed quite
E manifest to those who are in the habit of thinking about
; such matterse It is so easy to derive from a series
of unsatisfactery secusations; if there are enmough of
then, am sceusetion which at least appears satisfactorys
It is so easy to collect from a mass of ingredients not
one of which is sufficient, a totality which will appear
~me¢miamzumma,"27 e :

The strength of the apseal to the unlikelihood of coincidence often
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depends on the high degree of similerity of similar fact evidences

It tends to limit the number of persoms likely to comait the cgime.
Sometimes so much similsrity has been demanded that the court has

placed "too high a premiwm on versalitity and teo heavy & penalty on
dulluesse” °°  But in gemerel it is right that where the means of
conmitiing a crime might have adopted in either case by amyone of an
indefinite number of perscas and where no other commection is showm to
have existed the evidence is inaduissibles Similarity nerrows the gap
between proving the accused was a wrong~doer in general amd proving he
did this particular wrongs That similarity must be so marked as to
suggest a special "systen' or "technique"™ obscures the fact that the
basic test 1s a high degree of relevance and this depends on all the
evidences The need for some special comnexfion proved through similaritcy
used as the basis for an appeal to coincidence means thet similar fact
evidence is more readily admitted in unusual crimes than comaon ones ce3e
poiscning, incest, ummatural sexusl cases and perverted muderse If crimas
are common others may have done theme If crimes are rewe, most people
are inhibited from committing themy and proof of lack of fanhibition is
very relevants Further the amoumg of prowimity in time to be locked for
depends partly on the crimes involveds The : imilarity of aduissible similar
mumyvarg; so may their mmbers One previous obonmmmoughh

- The law is wary of adaitting sinilsr fact evidence for the
following reasoms: - .£4izsts the effect of this evidence may be unduly
prc_'fuduul even on 2 treined tribunal; besfore 2 completely untrained
jury it might have an effaect disproportionmate to its actual probative
valuee Somctimes its probative value is great; sometimes it's small
Because it is stalc or mot similar enoughy or of infrequent occurrence.
They may be wiwilling to entertain the possibility thet a bad wan has
reformeds The more revolting the suggestion, the more a jury may be
likely to lose sight of the fact that it may not be trues >0 Secondly,
similar fect evidence raises m} collateral issues which it may be too
distracting, expensive and time consuming to investigate in the light of
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the main issues of the casas Thirdly, it may take the person against
whom it is tendeved By surprise unless he is prepared to defend himself

with mct to all the bad acts of his lifes Fourthly, if similar

fact evidence is too freely ldlututb‘!c. it mey encourain the pouce net '
- o seaveh for 'the vesl criminal but instead to discover scmeone with
poumcappmryuim. In the same vey 1tmy be possible

for the criminal to cover lis tracks by émi!t!x& thn cr!mn !n circunstzmces

mmm m&uneorduyumeud.
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Sinilar fact evidence is mny tntroducad by the prouettton
against the accused; but ft could be tnuomzs by the accused against
the pMﬁ)ﬂ‘ ‘e¢gs by showing that esrtain poliem habﬂ:ullly ’
induce inveluntary confessions. Bviaeuu oL prlor good eonduct is
often njoeud tornut of u!maa or dt' bectuse lt mld raise

aceused and a woman wlunﬁg of rtpo 1 a&ha!&lo as relavmt to

[ consents “The' aeamtw ummgﬁo& Shnmtor as Mdme of
imnoeences  Conduet in tumt of ‘which the awmd m acquitt.ed )
cantiot normally ba reliad on as 2 sinflar fact mm.. ‘I‘he defence
which similar fact evidence rm:amcu ﬁu«! !.u-ubumca ifnot
in s Mepy wordss The grosecutisn éennct credit the accused with fancy
mumw«ﬁwu&»nmd&adm@hﬁmpme of

udfces  Of wtme. 1f the pro”"""’&‘f"-”'ﬁ y had a’lways to wate for a defenc\.

wh um& mtny.. the accused ui!.gh oftan mfatrty in a

aat: N W% mf‘ &:ptta tho avaﬂabﬁity _

ofmucmwmmt vidance on m

robut ‘defénced reasonadly Iikely €0 be rafséd by the accused on the facts. -

in stnteston of the face Which the pﬂjuﬂcil\ Mdcnce is mt to rebut

will prevent 1: et~ “sénitteds ‘Sut meve plea of not gumy u not enough

to prevent similer fact evidense w.ng w"itud. £or &ﬁms famy attribut-

w4Eh ol r

abitibtht cecmd w bt ﬁmd‘
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LIBRARY

In Chapter ome, the question what is character was examineds Chapter
two dealt with Similar fact evidence to the extent that it incorporates
evidence of bad charscter, In this chapter it is intended to look at the
mammamumwu;m
discretion to exclude evidence of bad character in certain circumstances.

i A § i ¥
elsant GRAEMEIIL, BVADGNGE AGL XAl

In the first part of this chapter sn attempt {s made to show the
ovigin of the discretion to allow or disallow evidence of bad character
under the Baglish lawe The discretion to sllow or disallow similer
fact evidence has alveady been considaveds ' A look is mow made
at the English Criminal Bvidénce Act 1898 section 1 (£)e In considering
the question of discretion them, it is important to hold clearly
separate three distiasct formulations of the doctrine of discretions
Secondly it {s essenttally useful to identify the source of the
discretion to exclude Cross-exsaination under section 1 (£) (i1) Whether
it is conferrved by the Criminal Bvidence Act 1898 or by ths dinhervent
power of the court to vegulate iSs owm process or by a rule of the law
of evidences Thivdly, the ecariiest reported instances of the exercise
of the discretion to exclude relevant and admissible evidences Forth,
the dicta relied upom were obiters Fifth, the House of lLords was being
accordingly unduly timorous im considering that the discretion wus too
wall established to be overthrowns The ease of SELVEY V De PePs > gives
& better starting point. The appellant Selvey had been convited of
comnitting an sct of buggery upon the prosecutors The course of his
defence was such that he was in effect asking the jury to disbelieve
the prosecutor on the grounds that the prosscutor was a sort of male
prostitute who had said to the appellant on the very day on which the
offence being tried was alleged to have been committed, that he had
already that day "been on the bed" with snother man for a pound and
would be willing to do the same for the appellante The trial judge held
that these sttacks on the prosecutor smounted to fmputations on his
chavacter within the meauing of sectisn 1 (£) (41) and allowed counsel
for the prosecttion to cross-examine the appellant on his previous coavictdons.

w“'?wp'w. v OOF N}\‘F"m“.
v ool A
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As a result the appellant was convicteds His appeal te the House of Lords was
allowed, after having been dismissed in the Court of Appeals The Respondent
contended that there was no such discretion in & trial judge te exclude cross-
examination under section 1 (£0 {ii) of ihe Criminal Bvidence Act 1898, that
a trial judge at a criminsl trizsl has no power to exclude evidence which
he holds to be admissible and relevant; and that the obiter dicter to the
contrary of many learmed judges should be disapproveds The House of lLoxds
held that there was such discretions LORD DILHORNE Had this to say, "since
(the case of Pletcher) it has been held in many cases that a judge has
a discretion eceeee In the light of what wes said in all these cases by
judges of great eminence, one is tempted to say that it is far too late in
the day even to consider the argument that a judge has ne such discretions*
lord PEARCE and WILBERFORCE said that there was an over-whelming mess of
dtstinquished suthority that the discretion existeds '
The three formulations may be stated briefly as followsi-

3

(a) A trial judge may suggest to counsel for the prosecution that he
should not lead evidence the admissibility of which the judge has doubts. ’
(b)  The trial judge may exclude evidence which he holds to be admissible

and relevant on the ground that its prejudicisl tendency in the eyes of the
jury outweighs its probative values ’
{e) The trial judge may exclude evidence which he holds to be relevant
end adnissible and of unipeachsble probative value on the sole ground that
its reception would eperate unfairly against the sccuseds Y

If the discretion is thought to spring from sectien 1 (f) it will
apply enly in relstion to thet section and more important still, it should
have been rejected upon the normsl canons of comstruction of statutes as
being 2 meaning mmmam:ummtmmﬂymn!
If the discretiocn is thought to come from inheremt powers of the courts of
mcﬁutmlummudctfmmhum&mrotmju‘au
contrel the trial before him, and to see that justice is done in fairness to
the sccused, the next question arises as to whether there is any scope in the
law for the application of such inherent power to override fixed rules which
were intended to apply to that particular situations The only other possible
source for the discretion te exclude cross-examination under section 1 (f) (ii)
is a rule of law of evidence shat & trial judge has a discretion to exclude
admissible and relevant evidence which is unduly prejudicial to the accuseds
In so far as the court did not exclude the evidence fn Re ¥ WATSON ° g¢
did not exercise its discretion and as & comsequence the dictum of PICKFORD, J
that there was a discretion in the court was obiters The consequence of this
point is that the dicta relied upon were obiter and that no authority bound

.Q.O‘.O.,”.O...
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the House of Lords.
The House of lLords felt that it was far too late evem to consider
overthrowing the doctrine of discretion, which appears to have arisen in

its second formulation certainly ne earlier than m_‘_u_{

Perhaps one could usefully compare the case of BUTTON Ve De Ps Ps
where the House of Lords differemtly constituted; in an attempt to

reconstitute the common law on & sound basis, overruled a view of law

of affray which had existed and doubtless been upheld since 1822
notwithstanding that this would remove a defence which a person accused

of that offence would in practice have had at any time during the last

one hundved yearse In the ease of Re Vs HUDSON ' & court of five judges
held that the words of the section must receive thefr natural and

ordinary meanings After this decision we find expressions of epinion
that the trial judge hes a discretion in certain cases to mitigate the
harsh or strict application of sectien 1 (£f) (ii) PICKFORD, J. said

that to apply the rule in HUDSON strictly would be to put a hardship on the
prisoner with a bad character. He said that it does not follow that a judge
necessarily allows the prisener to be cprss-examined to character, but
that he has a discretion not to allow it and the prisoner has that
protections In Rs We FLETCHER, BANKES, J said that where a judge entertains
a8 doubt as to the admissibility of evidence he may suggest to the
prosecution that they should not press it, but he cannot exclude evidence
which he holds to be aduissibles 1t has been pofated out by LIVESEY '

that the basic premiss upon which LORD MOULTON relied in RsVe CHRISTLE >
thet in a civil action evidence mey always be given of any statement made

to the opposite party is fundamentally ervoneouss 4s a result of this
misapprehension, he was induSed to lay down & harsher rule in criminal

cases then that which obtains’Civil cssese Discretion was from that date
not mentioned to sny case reported uatil MAXWELL Ve De Pe Py The ratie

of this case is that even where it is permissible to cwoss-examine as to

+ character under section 1 (£) (41) it is not permissible to ask 3e—es

" whether the prisoner has previously beem acquitted on a similar charge since
& previous acquittal 4is net relevant as going to disprove good characters
The case was concerned with relevance and it held that a judge in a
criminal case has a duty to exclude irrvelevant evidence which is also
prejudicdal to the accuseds The dictum == to a discretion to exclude relevant
evidence wes therefore obiters The case of WILLIAM § AND No D “ :
is similar in pointe. mmmumuwmm qmuns
were excluded because they possessed no probative value whatever and

Q'.OO’”‘
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because the trisl judge is under a strict legal duty to exclude
evidence which is not legally relevent and that this duty is all the
more onerous if the evidence happens alse to be highly prejudiciale
Despite all these, it was stated in Be Ve GOOK ' that it wes well
stttled thet the court of Criminal Appeal would met interfere with the
discretion of the trisl judge unless he bad erred im principle or there
was, no material em which he could properly arrive at his decision.

Despite the lack of existence of the discretion in the English
Criminal Bvidence Act 1898, section 1 (£) (ii) some courts have assumed
its existencee This being so, they have sought guidance in cettain
principles in thelr exercise of such discretions The matters which
on principle or on the basis of ddcided cases may affect the mind of the
judge when exercising his discretion are conveniently divided ianto two
classes (a) Considerations stemming from its nature of the attack mede
on the character of the prosecutor or prosecution witness and (b) other
considerationss As concerns the fivst division, it is now sgttled that
an fmputation on the character of a prosecution witmess will not be any
less an imputation because it is made in the course of developing a
defences Courts have been veluctant to apply this prineiple if te do'so
might deter the vaising of a defences A similar reluctance may now
be reflected in & vefusal in such a case to pemmit cross-examination
of the sccuseds @s to his past records In Rs Ve Gook ® pmmiaw, J.
referred to the protection which the judge would desire to extend as
far as possible to an accused who was endeavouring only to develep a line
of defencee A similar approach is suggested by LORD GODDARD, C. J's
explanation of Re Vo BIGOIN, 7 Moveover in Be Ve BRowN '®  cress-
exsuination of the accused under the section was held to have been properly
allowed expressly because the defemce in its attack om the prosecution
witness had gone further than merely developing a2 defence of self-defence.
It may be suggested that the judge is entitled to bear in mind as a
factor influencing the exarcise of his discretion whether the imputation
is the result of a deliberate attack om npmucuuu witness calculated
to diseredit his testimony or arises out of a genuine attempt to eliecit
mumzmmmatmwnm-nmgmm
the evidence of the witness has dealts Assertions of this kind however
have always been treated merxely as forms of emphatic denial of the
prosecution case and not as justifying cross-examination of the accuseds
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“he 1s & liar,” "he is lying"s '° It may therefore be assumed 1. thet
a judge would only in exceptional circumstances allow the prosecution te
cross-examine the accused on his past record in answer to an allegation
that the prosecution witnesses arve lying or that evidence is falses In
exercising his discretion the judge might bear in mind, in an appropriate
case, the fact that an attack on a prosecution witness which technically
involves an imputation on his character has not been pressed very far
or formed a serious substantial item in the fefence cases Under the
saecond division one may have 8 look at the prejudicial effect of cross-
examination of the asccused as to his past record against the damage done
by the sttack on the prosecution witnasse -0 1If the effect of such
cross-examination might greatly outwaigh the results of the defence's
attack, so as to rendsr a fair trial almost impossible, the cwoss~
exaatnation would properly be dissllowsde 2 The fact that the sccused
is conducting his defence in person is clearly a fact that the judge will
take fnot sccount fn exercising his discretione - An allegation agatnst
nyzmmhnﬁmmmuuhmuuumw:yh
made by the accused as a result of questions put to him in cross-
examination which are (deliberately or intentionally) calculated to
provoke or trap him into making such an allegations In such an event
the judge should refuse an application for leave to cross-exsmine as

2 result of the imputation. What amounts to imputations are listed by
EDHARD GRIEW in the Criminal law Reviews > One need only mention

that where the allegation was made as to the conduct of the witness in
connection with the matters to which evidence related, >* or as to the
conduct of the witness in the transaction with which the alleged offence
mmm‘”nunmmmd:hm«':h!mum
prosecution case -0 or by way of emphatic denial of the truth of the
mm,mmmluthu such allegations as
an:.mbmnuumm:dmm
bmmu%me&mﬁah Paragreph (1i1) of the
Criminal Evidence Act 1898, saction 1 (f) deals with the fiving of
nvidommmcmm’omw%thmdtm

Generally speaking, if one accused gives evidence on his own
behalf, this evidence can be, in 8o far as it {s relevant to his

sesese/2b0000e
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‘co=gccused’s guilt, be used against that co-accuseds Likewise what

the defendant says in answer to cross-examination by the prosecution
can be evidence against his co~defendant, It is a not uncommon situation
for one accused's best time of defence to tend to inculpate a co-accused,
From the point of view of the defendant, joint trials occasion
considerable disadvantages. Not only has he to seek to establish his
own innocence but he must aveid ineriminating his co-accused by
attempting to shifit the burden of re ibility onto his shoulders.

If he does incriminate his fellow prigoner even by accident, he is liable
to cross-examination as to his character and past record under the
sections The trial judge is left with the discretion to allow separate
trials or mot on application to that effect by the defence counsels The
discretion must be exercised judicially and not capriciously, One camnot
avoid the case of MURDOGH Ve TAYLORe 2° Two sccused, L and M were
charged jeintly with receiwing stolen camerass The prosecution alleged
that L. had tried to sell the cameras which were in a box to a shopkeeper
for €100 but that being unsuccessful he had enlisted the help of M

vho was waiting in a car outside and that M had then suggested that the
shopkeeptr could have them for £60, The defence of L opened first and L in
substance agreed with the prosecution storys M in his defence however
said that the shopkeeper had offered £60, he did not know that the boxm
contained cameras and that he had then become suspicious and had left,
M was cross-examined by counsdl for L and was asked whether he was saying
that he had nothing to do with the cameras but that it was L's responsibility
entirely, M replied that he was, In view of M's sunswers counsel for

L claimed the right to cross-examine M under section 1 (£) (ii1i) and the
court held that he could do sos The meaning of "Evidence against™ was
mmmmwahumtmmmmmuw

unwmummmnmd,mnMJdn
has a discretion to exclude cross-examination under sectiom 1 (£) (iii).
mwmumwummmmmu
unworthy of credit or belief and to support that asswetion by proof of
bad character. nm,nnm&nmuwm:m
Muumxa)(ux)mmmamam:m

In the mmuz V 80, Laws of Kenya) there is

sessssesnee/25.0



0.00,2‘00'.

a statutory provision, which gives the court the discretion to allow
or disallow evidence of bad chtncfot. The provision states as followss

" Provided that the court may in its discretion, direct
that specifice evidence on the ground of the exception
referred to in paragraph (c) of this subsection shall

not be led if, in the opinion of the court the prejudicial
effect of such evidence upon the person accused will so
outweigh the damage done by imputations on the character
of the complainant or any witness for the prosecution

as to prevent a fair trial."30

The case of OMONDI AND 1 G1vEs a better
beginning pointe The appel nhbcry with violence

contrary teo section 296 (2) of the Penal Codes During his cross-examination
(conducted through an interpreter) the first appellant in answer to
questions from the prosecutor alleged that a police sergeant who had
given evidence against him was "dclibmnly committing perjury." The
W.Mpuzumutnmonuwhuusdmmcmmm
and these questions were allowed by the magistrate on the ground that the
first appellant had put his own character in issue by accusing the
sergeant of perjurys, In the case of the second appellants, a large part

of the evidence against him consisted of the evidence of a handler of

a police tracker doge uuwmmmmmmwm aua"ul
:h-iupomuinhmmm:bx the yuestions to the first appellant .
about his previous convictions should have been allowed by the court and
whether undue reliance had been placed on the evidence aboui the dogs It
was held that to challenge the evidence of a witness was not to conduct
,mh{mmuuwmchmtuotaﬁmﬂ&muam
swczmmm«uexmmummm of cross-examination which
was adopted in this case was unfair to the first appellant. It was held
that in any event, the trial judge should have exercised his discretion
under the proviso te section 57 of the Evidence Act 1963 to exclude the
questions asked by the prosecutor. AINLEY Cs J., quoting CHANNEL, Js in
Rs Vs PRESTON (supra) came to the conclusion that to challenge a witness's
Bvidence is not to conduct the defence so as to impugn the ehavacter of
the character of the witness within the meaning of the provision. He
also said the following of the proviso te section 57 (1).

# Whatever can be made of the ponderous proviso to section
57 (1) of the Evidence Act, and it is very difficult to
know how a magistrate can apply that proviso without
knowing what the previous convictions are, it is we think
clear that the court has a discretion to disallow questions
about convictions and bad character even if the accused has
in strict law let them in by the conduct of Ris defence or

otherwise." 32 J
0000,16000.
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To him previous convictions and bad character of the accused must be clear

to the magistrate so as to bring to effect the provise but this has to be
limited by the judge's discretion to allow or disallow such evidence. PFor

a judge to know whether or not to exclude evidence of which may be prejudicial
to the accused, he has to hear the evidemce first. What is the effect of
this? One can persuasively and effectively submit that there may still

be prejudice since even if the court decides to disallow such evidence,

there will still remain the impressions that the court is dealing with

a habitual eriminalj and this will have to affect the judgement.

The questious then arises as to how far ome should go in his
defence without coming within the spheres of casting imputations on the
character of the prosecution witnesses. The case of RIVERS ATHERSTONE
ROYSTON Ve REGINAM 7 gives an answer. The sppellant was arraigned
before a jury in the Bupreme Court of Kenya on an information containing
nine countse Ong three of these counts he was charged and convicted with
his co-accused Thomas William Baxter Bellough of comspiracy to defraud
contrary to section 312 of the Kenya Penal Codes On three counts he was
convicted jointly with Bollough of obtaining money by false pretences
contrary to section 308 of the Penal Code. His co-accused did not appeal
against any of his couvictionss On two counts the appellant was charged alone
and convicted of theft by an ageant contrary to section 278 (b) of the Penal
Codes On the ninth and last count he was charged alone and convicted of
lttiipting to obtain money by false pretences coentrary to sectiom 308
and 390 of the Penal Codes In the cross-examination of certain prosecution
witnesses by the appellants counsel and in the appellants evidence;
imputations were made involving the character of certain prosecution
witnessese Both the appellant and his counsel were endeavouring to put
before the jury a general picture that the prosecttion witnesses who had
a‘vancadmy to the appellant were not above evading the law if it be

umh“mtmaﬁmmmtm inducement working on their minds
was not any specific representation made by the appellant, but their confidence
hhhua”miatmmhmorm;tm from which there might be

large profits not always bearing scropulous investigations. After a poml
of many Buglish cases ' the learned judge held that where imputations
involving the character of prosecution witnesses are an integral part of the
defence without which the accused cannot put his case before the jury fairly
and squarely, he cannot be cross-examined on his previous criminal history,
and secondly that where a provision of local legulu:m is textually the

O..QO..I:’Q...
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same a5 a provision in an English Act, courts mught te follow decisions
of English courts on the English sections This case was alse used as

mmmm;mwmmmumm
The evidence was that, acting on information received, an inspector of
police, with five other officers in plain clothes went inte his car

to patrel & road and saw & car 150 yavds in fromt of him move so as

to block his way. Pive Africans ammed with stones descended and came
towards his care When the officers emerged, the Africans withdrew but
were srrested and stones were found in their car and the number plates
were greased and smeared with sande At the trial counsel for the
appeldauts in cross-examination suggested to the inspector that he
had fabricated the evidence. later the® prosecution officer spplied for
leave to cross-examine the fifth sppellants Both the thrid and £ifth
all the appellantss On appeal the main grounds of appeal of bad character
of the third and fifth appellants under section 52 of the Evidence
Ordinance and that counsel for the appellants were enmtitled to make
imputations against the chavacter of the inspector at the trial without
the appellants being cross-exsmined on their previous criminal history
because it was an integral part of the defemce without which the appellints
mldmm’umkmmmm&Myﬂmlﬁ
mmmmema&m BENNET, J. In dismissing
the appeal held that in suggesting to the inspector that he had planted
stones in the appellants car and hod citured the muber plates with
grease and send, counsel for the appeliants went beyond what was
m:«mmmmmumamhm
mmmm;mmummmmmxym
his discretion in admitting evidence of bad character of the third and
fifth appellantse In short, then, if the questions reising imputations
of character on the part of the complainant or prosecution wituesses are
necessary to put the case fairly end squarely before the court,; cross-
examination of the accused on his own character is not permissible, but
if the questioning goes beyond what is necessary, on the ground that the
court ought not to believe the witness owing to his conduct outside
the evidence given, the accused leaves himsslf eopen to the presentation
of evidence coucerning his own behaviour.

’”.".’m
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It 13 now settled that "reputation™ is not the sole way of
evidencing cheracter. Individual estimste was always available and
still is. Specific acts of conduct are alse available for some purpeses,
especially to show 2 witness's character. If "reputation™ were the
essential relevant fact, these other modes of proving character would
be fmpossibles Since "reputation™ {s net the sol@ way of proving
character then “disposition™ i{s another. Therefore, character ﬁ%*u&u
both “reputation" and "dispositfon3™ and it would be of some help if the
distinction between the two was brought out ¢learly in the Act and their
definitions given. The position in Nigeria is that character means
“reputation™ as distinet from "disposition.” This leaves alot to be desirede.
Taking into account the fact “reputation™ is 2 Sact eeseee it is the popular
belief of the nature of a man's character™ it will be erroneous to leave
out the disposition eclement" Disposition™ being defined as “the frame
of mind, nature or temperament,™ may be seen as the catalyst leading to the
Sctus yeus from which “reputation is lesrnede If this be accepted as
true, then we can hardly have "reputation™ without “disposition."™ (Apart
from the few cases such as sutomstism, inveluntary scts, etc - where the
“disposition™ may not be in existence) The wmeaning of character as given
by CROSS slse offers some problem - that character means "disposition™ as
distinct from "reputation®™, If the definition of "dispesition™ given above
be accepted a5 the right one, then there is no way one's character may be
known. The “disposition” has to lead to some sct from which the "reputation®
of the person will be learned. I suggest that the Kemyan definition of
character (though it is more of what the elements of chavacter are)
s to be viewed fawourably.

Il  SDMILAR PACT EVIDENGE

~ The general rule is that such evidence is not ‘admissible except to
prove guilty knowledge and intent on the part of the prisoner or to prove
a system or course of conduct, or to rebut a defence of sccident or mistake
or other imnocent condition of the minde Evidence camnot be given for
the prosgcution to prove that the defendant is of bad character or has
pmcu%uu-um:nuefml&muthoﬂmm

e 0:!900&.
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But in the cases where a guilty knowledge or intention or desigs is of

the essence of the offence, proof may be given that the defendant did
mm-mmuw’tmmmu«mm Since
mnmu&su-mmmmaummm
tmmmnamm.mtm&mmmmnym

not sccidentally or inadvertently or immocently or that they formed part

of 2 systeme In view of the strong prejudice that would be cvested in the
nind of the judge by evidence of this class, which shows that the prisemer has
been guilty on another occasion of a sinilar offence, the greatest care
ought to be taken to reject such evidence unless it {s plainly necessary

to prove something which i{s really in fissue. NMany lawyers are prepaved

to argue that the fect that a man is predisposed towards a certain type

of action is very cogent evidence temding to show that § he has again
comaitted the same somt of mcte This is not conclusives but it is very
pertinent and no detective worth his salt would fgmore it when seeking the
perpetritors of a crimee What no one doubts £s that in a criminal trial
such evidence s not usually aduissble; but that is not becsuse it is of

no pechative wvaluee It is because we tumble over backwszds and at times
two far to aveid the danger “that & dog mey be hanged for no better Feason
than that it has @ bad name". We therefore tend to exclude evidence

of the accused's charactere That that is the veal reason for its exclusion
and not {ts alleged irrelevance is demonstrated by the fact that evidence
of the accured®s good character is freely ddmitteds Relevance of similar
fact evidence on the issue of intention will usually be solely and
directly via propensity. This as was mentioned in chapter 3 has its damgers.
Proof that the accused hns on other occasions done one or several acts similar t
the one in issue is clearly by itsclf completely incapable of establishing
that he has comnitted the crime with which he is being chavged and thevefore
it is irvelevant. One can imagine & situation where two ctiminals have

2 tendency of committing theff crimes in a particular way - but who wmay be
operating in differenttparts of the city. If it turns out to be that enmly
ene of them hes & record and not the other, then the cne with & record might
end up being tried for acts of his fellow criminale This can lead to real
injustice. - A;amlcnhwzhﬁupsmmnﬂnmm
evil propensity. mmmmcmmmum
awm:mummwyuaqm

no records themselves. Similerity should uct be the sole or only (way)
de*&tmhm&thmah unless
ammmummmmmumam«mmh

eosevse /30,
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Other variables such as peculiarity, relevance snd credibility should be
considered for veasons already mentioned in chapter three. Similar fact

witdence offen tends to linft the mumber of pdsons likely to ctmaft the

 erime but this does not mean that we camnot have more than one person who are likely

to commit the crime, As such where the similarfty is unusual, it must be

so marked as to suggest 2 special "System™ or “technique." Solle special

connection must be proved - and if {t i3 not possible, then evidence of

similar facts should be done away with as it, more often tham not, can

waomajmmw“&nmni i{ssues, takes the

accused by surprise and may encourage the police "not to search for the

MM* instead to discover someome with possible opportunity

and a record; and also because it may be possible for the criminal to

cover his tsack by committing the crime in circumstances where another

man with a record may be suggested. Its & hard fact that some criminals

reform their veys of 1ife and it would be very absurd to attribute to him

his past records In criminal cases courts gx sbundanti (aud really for |

no other reason) will generally refuse to admit evidence tending to show ;

that the accused 1s of bad character. l
; |

Evidence Act, 1898 section 1 (f), to allow or disallow evidenbe of bad
character that may be prejudicisl to the sccusede As established earlier ,
the dicta relied upon for the existance of such discretion, English comrts '
have gone ahead to formulate Some prindiples to guide them in the application
of such discretions The most disturbing question has been what test should
be applied in admitting or dismissing relevant evidences In sn array of
cases, different views have been expressed in different termse Tn Be Ve COOK
LORD DEVLIN said that such evidence should be excluded 1f the effect of the
evidence outweighs its probative value. LORD DU PARCQ in JNOOR MONAMMED
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It is clear from this that the judges have extended the discretion
(which is mot statutory but @ rule of judicial practice) to exclude thet
wheve evidence of similar factse The court of Criminal Appeal had decided that
where evidence is tendered of a previous conviction, to prove guilty
Inowledge agailnst a receiver of stolem property, the judge has a discretion
to exclude that evidence if its prejudicial effect would make it impossible
for the jury to take a dispssfionste view of the crucial facts of the cases >
The House of Lords in Re Ve CHRISTLE ° said that such evidence has to be
excluded 1if it has little or mo evidential values The question that is
bound to arise is how the court can come to the conclusion that the evidence
tendered is of little evidential wvalue, or the evidence is gravely
prejudicial or the prejudicial effect outweilhs its probative value, It Bes
to hear the evidence first; and on this point one can effectively and
mmmwmummamhm»uofm
probative value or that it is gsavely prejudicial, there will alweys remain
an impression on the mind of the judge which still can affect the judgment
or lead to disastrous effectse Under the provise to section 57 (1) of the
Kenya Evidence Act (Cape 80) discretion is givem to the court to allow er
disallow evidence of bad charactery in relation to pavsgraph C onlye But
it is not uncommon to find the discretion being exercised in cases of similar
mmmuammmm Compedting
on the proviso, AINLEY, Ce Je in QMONDI V., REPUBLIC
thuthm‘m&dmhmdzhufm mm
the previous conviction of the accused ares DBut as stated above the
exclusion of such evidence in most cases leaves the judge with the impression
that he is dealing with a habitual criminal and this may be prejudicial to
accuseds I would suggest for these veascus, that simce the discretion, more
often than not, may lead to the miscarriage of justice or be prejudicial to
the accused, it should be dome away withe The state of affairs should be
that no evidence of similar fact or previous couvictions should be given
in evidence and if this be done, there will be no need of such discretiom.
On the other hand unless it is quite necessary co-sccused persoms should
be tried separately because of the disadvantages of joint trials as clearly
expressed aboves
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