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PREFACE

The state assumes the role of national trustee for
people with the exclusive monopoly over the title to
their general obedience. On that basis the state enacts
laws, civil and criminal, which it professes to be for the
common good. The criminal laws forbid certain kinds of
conduct, threatening punishment if its injunction should be
disobeyed. The state has a colossal edifice in the fomm
of police, courts, prisons, etc whose main purpose is to
punish those who offend against the criminal law., Relative
to these organs the individual subjeet is weak and small,
This makes him most vulnerable where a conflict arises
between him and the state involving an alleged breach of
the criminal law. It is against this background that the
paper is based.

. The state which pounces on the individual because the
law says so although the law may be immoral is guilty of
terrorism. Terrorism starts where punishment cannot be
legitimately recognised or tolerated as punishment., It
also starts where punishment has been stressed or executed
beyond a reasonable maximum,

Corollary to this issue is where the remand weapon
becomes a means whereby the state will almost certainly get
a conviction of accused persons. There are many who agree
to plead guilty (even if they are not) because it is a
lesser evil to plead guilty than not to do so. Refusing to
plead guilty may, for example, mean being kept in custody

for several months or years and a serious disturbance of



a person's opportunity to carry on with his usual job; while
pleading guilty may simply mean paying a fine and carrying

on as usual with one's daily work.

There are numerous difficulties in writing this kind
of medico~legal paper. A research student will find his
knowledge of the medical sciences inadequate to present a
coherent paper. A corollary problem is the interpretation
of the scanty scientific data available.

The other obvious obstacles is to interview the pro-
secution officials to get gheirhonest opinions of various
convictions whereof they were leading the prosection. Aside

aﬁf;ith this is their almost fanatical belief that Jjustice can
never miscarry even when they are reminded of instances

where Justice did miscarry.

The paper is composed of three parts. Part one is an
empirical and philosophical study of confession law, This
study is undertaken from both a historical and also a modem
perspective, Confession law simplicter can be found in
standard works on evidence. No attempt is made to reproduce
it; instead this part attempts to search the philosophical

assumptions of the law,

Part two is a study of the human being as an object
which responds to extra-legal factors., Liberal use has been
made of the medical sciences and historic events which show
the human mind as susceptible to extermal factors to the
extent of destroying the previous behaviour pattems.

Part three is a pragnatic approach to the qucatigy



whether the procedural n‘ggz are infallible. In other
words, is there a great possibility of an innocent person
being hanged? Given the existence of certain rules of
procedure, what is its practical application in regard to
the accused and the society in general?

The intellectual undercurrent of philosophical ten-
dency - 'pragnatism' has greatly influenced this paper. om %
the pragnatic approach, the criterion of the value and truth
of an idea lies in its practical consequences. Every theory
is valuable and true in so far as it allows us to co-ordinate
our experlience and put it to better use. A pragmatist tums
away from abstractions and insufficiencies, from verbal
solutions, from bad reasons, from fixed principles, closed
systems and pretended absolutesand origins. He tums
towards completeness and adequacy, towards facts, towards
actions, towards powers. How the rules of law work, not
what they are on paper is the cone of the pragmatic
approach to legal problems,
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CHAPTER 1

Confessions fall under two broad categories - Judicial
confessions i.e. plea of guilty at the trial and extra=
Judicial confessions. We shall first direct our mind to
extra=judicial confessions.

A confession comprises words or conduct, or a combination
of words and conduct which, whether taken aldne or in con=
Junction with other facts proved, an inference may reasonably

be drawn that the person making it has committed an otfbnce.l

The Kenya Evidence Act by virtue of 8,25 changed the
definition of confessions from that normally applied in
East Africa®, although the definition was retained in 8,32
for purposes of confessions implicating a co-accused. "As
it now reads, the definition presents considerable difficulty
in interpretation and application, and the almost total
absence of repo:ted cases on the subject in the years:sinee
the enactment of the Act is, it is submitted, indicative of
the hesitaticon of the courts, and also of counsel, to
become too deeply involved in'this legal thicket"B. This
section, therefore, can only present such guidelines as
have been laid down to date and suggest an approach to

solution of the problems presented.

The word 'confession' can have the following meaniﬁgsz-
1. A clear admission of the offence or a direct acknowledg-
ment of guilt SR
2. ' An admission of substantially all the facts which
cénstitute the offence.



Formerly, under the definition in Pakala Narayama
Ww“ an admission of a gravely incriminating
fact could not, of itself, be a confession, for as the
Judicial committee said
Moreover, a confession must either admit in terms the offence,
or at any rate substantially all the facts which constitute
the offence. An admission of a gravely incriminating fact,
even a conclusively incriminating fact is not of itself a

confession",

However, under the definition in S,25, an admission
of a gravely incriminating fact, taken alone or in conjunction
with other facts proved from which an inference may reason-
ably be drawn that the maker has committed an offence, is

clearly a confession.

In order to distinguish between a confession and an
admission, a simple test can be applied. If the statement
by itself is suilicient to prove the guilt of the meker, it
is a confession. If on the other hand the statement falls
short of it, it amounts to an admission, Where there is a
direct admission of guilt, it is not possible to treat the
statement as an admission, There is a distinction between
making a statement giving rise to an inference of guilt
and a statement which directly admits guilt. lhere the
admission extends only to the acceptance of a circuamstance
from which an inference of guilt can be drawn but which is
not conclusive to prove the guilt, it can be treated as an
admission. The acid test which distinguishes z confession
from an admission is that where the conviction can be based

on the statement alone, it is a confession and where some



supplementary evidence is needed to authorise a conviction,
then it is an admission,

Like other admissions, a confession is admissible
under an exception to the rule against hearsay and is
therefore admissible as evidence of the truth of its con-
tents. Further such evidence is itself sufficient to

support a canvictions.

However, for a statement to fall within the definition
of a confcasion, the substance must not be tainted by any
irregularity. To illustrate, we may take the case of
exculpatory matter. Exculpatory matter in a confession is
matter which is adapted or intended to free the maker from
blame for the act admitted i.e. matter negativing the offence
alleged to have been confessed, Under the definition in
Swami's case (supra) which still applies under 8,32 Kenya
Evidence Act, the inclusion of self-exculpatory matter in a
statement causes it to fall outside the scope of the defi-
nition of a confession. If, however, the exculpatory :t
matter did not actually negative the offence charged the
statement could still be a confessio &

Confessions are relevant and admissible in evidence
because no one ordinarily makes a confession admitting his
own guilt unless he is guilty>, But this principle is not
applicable to involumtary cénfessions. The classic formula-
tion of the principle applicable to the admissibility of
confessions appear in Lord Sumner's speech

"It has long been established as a positive rule
of English criminal law that no statement by an

| Ve



accused person is admissible in evidence against

him unless it is shown by the prosecution to have

been a voluntary statement in the sense that it

has not been obtained from him either by fear

of prejudice or hope, dvanta§a exercised or held

out by a person in authority?®,

The burden of proving the voluntariness lies on the
prosecution, and can only be discharged if the court is
satisfied beyond reasonable doubt that the confession was

voluntary.

/ The problem relating to the admissibility of con-
fessions turns on two broad ruless:

1. Confession rules

2, Judges rules

The distinction between these two rules is that the
first is a legal imperative whereas the second is a rule
of pracfic:e. The legal implication is that where a con-
fession has been taken contrary to the judges rules, then
there is a discretion for the trial Judge to admit it as
evidence. The judges rules are a code of conduct whicy
was promulgated by Judges and were last revised in England
in 1964. They are for the administrative procedure, police

practice etc.

For historical reasons, the confession rule evolved
at ‘the time when criminal procedure was at a much primitive
stage of development and has been applied \in a very liberal
fashion, which has not commanded universal approval under
modern conditions'2, It has been said that "on the subject
of confessions ‘mglish law is not wholly rational™. But



"therule itself, though it has been repeatedly criticised
ssssses is far too firmmly established to be modified

e Bxcept by the legislature. By the judiciary, though it

ought not to be extended, it must by no means be whittled

down", 13.

The ground for the rejection of confessions which are
not voluntary is the danger that the accused may be induced
by hope or fear to incriminate himself falsely'’; One
possible ground of exclusion is not "that there is any
presunption of law one way or the other" but that "it
would be unsafe to receive a statement made under any
influence of fear",:? Voluntary confessions are admissible
because "what a person having knowledge about the matter in
issue says of it is itself relevant to the issue as
ﬁi.denee against hj.m".]'6

Another possible iationale for the rule is that its
intended thereby to restrain®law enforcement agencies from
oppressive behaviour".17 For present purpose the quesiion
whether the rule is based on the reliability prineiple or
the disciplinary principle +.... is only of acadenie
interest, It does not touch the effect or undoubted
validity of the rulals. The rule is often criticised as
devised to meet circumstances wiich no longer obtain; but
the remedy is no longer in the hands of the Jjudiciary.

The test to be applied in civil and (subject to certain
exceptions) criminal cases in considering whether evidence
is admissible or whether it is relevant'. If it is, it
is admissible and the court is not concerned with how !.t 3



was obtained. Thus, the rule relating to the admissibility
of confessions is essentially an exception to the general
rule that relevant evidence is admissible notwithstanding
that it is unfairly or illegally obtained.

A distinection is to be drawn between involuntary
confessions where the lack of control by the suspect over
his admissions is due to congenital factors or to his own
act, and those where it is the actions of the interrogators
which have brought about the confession. In the former
case, there is no rule that such involuntary statements must
be cxcluded,zo although the trial judge may exclude such
evidence in the exercise of his discretion. In some cases
the nature of the accused is mental state or capabilities
may be such as to render his confession so unreliable that

it must be cxc:luc!.ed.21

The exclusion of & confession as a matter of law
because it was not voluntary is always related to some
conduct on the part of authority which was improper or ¢
unjustified: The statement must be voluntary: that is
to say, it should not appear to the court to have been
caused by any inducement, threat or promise having refe-
rence to the charge against the aecused.zz For the ;
statement to be excluded under the principle governing
the admissibility of incriminating statements the person
alleged to have held out an inducement must have been a
person in authority i.e. someone engaged in the arrest,
deteation, examination or prosecution of the accused or

gomeone acting in the presence and without dissent of such




a person, There is no authority which clearly defines

who does not come within the category of a person in
authority.

Sometimes, fairly weak inducements may have the
effect of rendering the statement inadmissible,2> As
Lord Reid stated:= "[t's true that many of the so called
inducements have been so vague that no reasonable man
would have been influenced by them, but one must remember
that not all accused are reasonable men or women, they
may be very ignorant and terrified by the predicament in
which they find themselves",2"

The inducement that the accused avers must refer to
a temporal benefit: for the hopes which are referable to
a future state merely are not within the principle which
excludes confessions obtained by improper 1nﬂuence.25
Where the inducements nerely amount to a moral exhortation
and does not refer to a temporal benefit the confession is
" adud ssible, 28 ‘

From this empirical study, we can see that a number
of philosophical assumptions underlie the admissibility
bf volur{tary con_fesﬂons. These are, first, "a free and
volintary confession is deserving of the highest eredit,
because it's presumed to flow from the strongest sense of
guilt and its Théréfore admitted as prbo:t‘ of the criue
to which it refers. But a confession forced from the mind
by the flattery of hope, or tprture or fear comes, is so
questionable a shadev wl.xen it is to be considered as evidence
of giilt that no cfedit ought to be given to it and therefore
it 1s rejected", %/
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Second, society has an inherent feeling that the
police must obey the law while enforeing it, This abho=
Fence of society to the use of involuntary confessions is
not only based on their inherent untrustworthiness, but
also on the policy consideration that there should be
application of punitive measures to ths‘peliee.as That
in the end, life and liberty can be as much endangered
from illegal methods used to convict those thoughtto be
criminals as from the actual criminals themselves. 7

fﬁg\fhird policy consideration is that the accused
has notobligation to help the police get information. The
accused has a primary objective to sécure himself, Therefore,
the prosecution should not rely on men condémning themselves
secretly under pressure in police stations, for there is a
risk of agitated and frightened men lying even though they

are 1nneeant¢29

The second broad rule on the admissibility of
confessions is the judges rules, These rules are not,
of course, applicable to the taking‘cf statements by
magistrates, since they are ruies drawn up for the
guidance of police officers engaged in the actual investi-
gation of criminal offences. Since fhey are ruleé of‘¥
practice, they are declared by a court cf‘competehﬁ
Jurisdiction ahd are followed until that court or a‘
higher court declares them absoletes or are changed by
legxislation, ﬂhé initial rules were adaptad in East
Afiica, and when 'new' rules were adapted in England
in 1964, the issue arose as to whether the old rules
still represent the practice to be followed in the
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eriminal courts of Kenya.31 It was decided that the 'old!
rules still represent the practice in Kenya.

It has been authoritatively stated

"This court has said on many occasions that the

Jjudges rules have not the force of law but are

administrative directives for the guidgnce of

police authorities. That means, if the rules

are not followed, the presiding Jjudge may reject

evidencg obtained in contravention of them. If,

however;“a statement is obtained in contravention

of the Jjudges rules, it may nevertheless, be 33

admitted in evidence provided it was made voluntary",

Subject to S,31, we can affirmatively state that if
a statement which has been tendered in evidence has been
obtained in contravention of the provisions of 33‘26, 27
or 28 K.E.A., it will not be admissible in evidence
regardless of whether the judges rules have been complied

with,

The accused haé a right to object to the admissibility
of a confession although prima facie the gonfessicn was
voluntary. The accused can either deny that he made éhe
said confession, or aver that he was forced or Tifuged. to
make the confession. These two grounds of objection are
generally referred to as repudiated and retracted con=
fessions respectively, An examination of cases dealing
with retracted confessions shows the normal allegations of
threat, physical vioience etc. which are so commonly noted
in African cases. For example, it has been known for an
accused to be interrogated at length, breakdown and make a
ccnfession, After doing so, he is cautioned and the
statement recorded. That is an illustration of a caution

administered merely as a matter of form giving an entirely

i
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false description and appearance of a voluntary con-

fession, 34

a repuiiated statement is of course:- "that a retracted
statement occurs when the accused person admits that he
made the statement recorded but now seeks to recant, to
take back what he said, generally on the ground that he

The basic difference between a retracted and

had been forced or induced to make the statement, in other
words that the statement was not a voluntary one, On the
other hand, a repudiated statement is one which the accused

person avers he never made'", 35

In Tuwamoi's case (supra) the court concluded this:-

"We would summarise the position thus = a trial
court should accept any confession which has
been retracted or repudiated with caution, and
must before Pounding a conviction on such a
confession be fully satisfied in all the cir-
cunstances of the case that the confession is
true. The same standard of proof is required
in all cases and usually a court will only act
on the confession if corroborated in some
material particulaz%}éy independent evidence
accepted by the court.

necessary in law and the court ma{ act on a
confession alone if its fully satisfied after
considering all the material points and sur-

rounding cimnggtances that the confession cannot

be but true®

But corroboration is not.

It is well settled that the decision on any question

of law or fact upon which the admissibility of any piece
of evidence depends is for the court alone, and when the

voluntary nature of a confession is challenged by the

defence, the court should make a thorough inquiry.ﬁ

The issue of voluntariness of the confession or whether
it was in fact made if repudiated or retracted, /rvaises
the issue of admissibility which must be determined by
the court before the statement is admitted in evidence.



CHAPTER 2

As outlined in the last chapter, a free and
voluntary confession of guilt by an accused person
whether under examination before a magistrate or police
officers, if it is direct and positive, and is duly made
and satisfactorily proved, is sufficient to warrant a
conviction without any corroborative evidence. We shall
look at examples to see what a free and voluntary con=-
fession of guilt is in reality and what in truth is a free
and contemporaneous assertion of guilt,

ot

the appellants were
convicted of murder on the identification of a witness

who saw them only by night and on their alleged confessions,
The appellants stated that they had been beaten and forced
to sign pre-prepared statements. Medical evidence supported
some violence to the appellants and the confessions referred
to the deceased having had his throat cut and having bled
copiously. In fact the deceased had died from concussion
and strangulation, On appeal, it was held that if a
material element in a confession, and one which must have
been within the knowledge of the person making the con-
fession is demonstrably untrue, the value of the confession
as a whole is destroyed and it camnot be relied on. In

the present case, the focal point in both confessions was
the cutting of the throat with a knife, with such bleeding
that the car had to be washéd. The medical evidence was

that the deceased's throat was not cut and there was no
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evidence of any injury that would have resulted in sub-
stantial loss of blood. Therefore, the alleged confessions

were untrue.

ZIn

The second example is Njuguna & Others V. Reg,
this case there was practically no evidence against the
appellants save four inculpatory statements amounting to
- confessions which they had made to a police officer
between 8th May, 1954 and 13th May, 1954, They had been
taken into police custody on 15th March, 1954 and remained
in such custody until 7th June, 1954, Gn the strength of
these confessions the trial Jjudge found them guilty and
sentenced them to death., On appeal the decision was set
aside. This case is authority for three propositions:
first, that it is highly improper for the police to keep
a suspect in uhlawful custody and prolong the questioning
of him by refraining from formally charging him, Second,
that the judge has a discretion to exclude a statement
which has been obtained by improper means, even though it
is not insdmissible under any specific rule: and third, &
that a formal caution is of liittle significance when e
given to é prisoner who has been in the police Officers!
custody for weeks, and who haé previously been induced

by questioning to incriminate himself.
C
The third example is Ochieng V, Uganda,’ On this

case, the appellant was convicted of murder on evidence
which consisted principally of a confession made by him
to the police after he had been kept in custody for nine
days and repeatedly interrogated. It was suggested that



the confession was not voluntary and should not have been
admitted in evidence. It was held that there was no right
to take a witness into custody pending an investigation
into a crime. Secondly, although the necessary safeguards
provided for by law had not been carried out following the
arrest of the appellant, this would not of itself prevent
a voluntary confession being accepted as evidence against
him, provided the Jjudge had properly directed himself on
the law and on the facts and had especially borme in mind
the possible erffect that the prolonged detention might
have had on the mind of the appellant,

The fourth example is the pathetic case of
R, V, Hdem.& This case was in the rural areas where
legal representation is rarely afforded. The accused was
charged with the offence of stealing and an altemative
charge of handling stolen goods. He pleaded not guiity
to the first count but guilty to the altermative charge.
While the first charge carries a sentence of three years,
the altemative charge carries a sentence of seven years
minimum, He was convicted on 1is own plea of guilty.

The recurring theme in these cases is that the con=-
victions were based entirely on the alleged confessions.
Let us assume in favour of the accused that he is
imocent,” The question we pose is why an innocent person
can make such inculpatory statement and it later' transpires
that although he states that he murdered the deceased,
medical evidence suggests that the deceased did not die
from such wmcls.s An altemative way of asking it is
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what is the mental effect of intense interrogation, duress
and physical torture on an accused person who is in pdlice
cusgtody.

"It is still a widely held but physiologically untenable
dogna" writes Dr. William Sargant " that no ill treatment
that leaves a man with a whole skin, the use of his limbs
and unimpaired senses can be cpnstruéd as ciuress ", The
average man, in other words, perfectly understands
physical pressure leading to breakdown but imagines that
mental pressure is something that he, and therefore, every-

one else, is capable of resisting,

This of course is not so, and has never been so., The
methods of the Spanish Inquisition were nct those of
physical torture alone, The Inquisitors were as much
concermed with the breakdown of the mind as that of the
body; indeed the breakdown of the mind being the ultimate
end, it could be achieved eithei directly by the mind,
indirectly by the body or sometimes by a combination of
both. Dramatic religious and political conversions have
generally come about as the result of acute mental stress,
Evangelists like John Wesley and dictators like Hitler
found that by inducing in their audiences emotions of
fear and auger, by exciting them beyond their capacity to
be excited, the response was a complete breakdown of
previous behaviour patterns gxd the substitution of new
ones. Yet although persuasion of this sort has been
practised throughout history, it has mostly been practised
consciously. It is only in recent times that the technique



of mind persuasion or, as it is now called "brain washing"
has been discovered. The pioneer of it was the Russian
scientist Pavlov., Pavlov discovered that anxiety states
could be induced in dogs and that if these anxiety states
were sufficiently prolonged breakdown would ultimately
occur, There were various ways he did this, 8ne was to
increase gradually the voltage in the electric signal that
indicated food was ready. Beyond a certain voltage the
dog would begin to break down. Another method was to prolong
the interval between the signal for food and its delivery,
A third waﬁ to confuse the dogs by first giving them a
regular pattern of signals which they would understand and
then follow this with a mixture of positive and negative
signals varying in strength and time. The hungry dog would
become uncertain what would happen next, and how to face
these confused circumstances. This could disrupt its
normal nervous stability, Jjust as it happens with human
beings. The lesson that Pavlov leamt is a lesson that

all the police forces of the world have learnt, that
ymi‘aasional ‘eriminals have leamt, It is that dogs and/
humans who refuse to co-operate are in no danger, but those

who do co=-operate are doomed.

It was as a result of Pavlov's experiment that without
using physical violence at all, the interrogators of the
Russian treason tiials of the thirties managed to obtain
the confessions that they did. They did this by prolonged
questioning in circumstances of great discomfort at all
hours of the day and night., They discovered a victim's
secret fears (it might be a horror of snakes) and played
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on them. They picked on contradictions in previous state-
ments, they eventually wore him down to such a state of
mental confusion that he was quite ready to say, and indeed
believed that black was white.

At the start of the interview the interrogator always
makes a point of discussing with the prisoner some apparently
innocent details from his past life. As previous to the
interview, the prisoner has been in solitary confinement,
this satisfies his great need to talk and have relation=-
ships with another human being, This cements a bond of
companionship between the two that can be one of the most
effective tools of the interrogators. As the interview
proceeds the prisoner becomes more and more confused until
he bacomes‘unable to differentiate what actually happened
from what might have happened. Towards (the end of the
interrogations the prisoner undergoing an ordeal which is
profoundly unpleasant and apparently endiess is highly
motivated to seek some end to his misery. Finally he
succumbs and not only agrees to sign a confession prepared
for him but comes to believe in its validity. Even though
he may know that his confession carries with it anrautomtic
sentence of death, he may prefer this to a continuation of

his present hopeless state of misery.

Althbugh the word bmin—wéahing 1é usualiy associaﬁed
with communist indoctrination techniques in its gederal
sense it is something we have all experienced. All
advertising, for example, is a form of brain-washing,
and many people will recognise the braine-washing technique
of modern commercial traveller as humorously described by



Jessica Mitford” = "in essense it consisted of a deft
combination of mental torture and physical manipulation
designed to reduce the subject to a state of hopeless
possivity bereft of independerit will, and ready teo sign
anything as a condition of freedom from toment,"

And so from Pavlov's dogs; religious conversicns
breakdowns in war and peéce and communist brﬁizi«waéhing
techniques, we come to the methods of intérrdgation pra=-

_gwgij;ised by today's police forces. 'And here we find that

there is not very much difference, or rather what difference

there is is one of degree rather than kind,

A famous British barristex‘lo has said the police of
Britain are scrupulously fair in their preliminary enquiries
regarding murder, but once they have made up their minds
whom they are going to charge, once the suspect becomes

the accused, they are absolutely ruthless in their methods.

In Britain, it seems that between the public and the
police there is a sort of tacit understanding that as long
as convictions ramain high, few questions will be asked as
to the methods of obtaining them: for a high number of
convictions is as necessary to the public for its security
as it is to the police force for its existence. This
licence is the price the public have agreed to pay for the
maintenance of law and onief: they trust the police not
abuse it and on the whole their trust is Justified.

In 1929 a report was published by the Royal Commission
on Police Powers and Procedure and in his book Lord Devlinn



R, T

has summarised some of its conclusions = "they found no
creditable evidence of confessions being obtained by
violence or the threat of violence; but they found a volume
of responsible evidence which it was impossible toﬁignore,
suggesting the use of such devices for extracting statements
as keeping a suspect in suspense (keeping him waiting for
long pericds) constant repetition of the same question,
bluffing assertions that all the facts are known anyway,
that a clean breast will enable them to make things easier
at the trial" ete, And coming to the present times,

Lord Justice Devlin (as he then was) says = "the fault to
be looked for today, Just as it was in 1929, is not the
frame up but the tendency to press interrogation too hard
against a man believed to be guilty",

The percentage of confessions depends on the examiner's
confidence in himself and the method employed, his
persuasiveness, perseverance and a sympathetic attitude
towards the suspect. By one means or the other the examiners
should impart to the subject the idea that he is certain of
his guilt, as any indication of doubt on the examiner's
part may defeat his purpose,

The Qg;;x_ggggggglz reported a case of a young girl
aged 19 being granted the Queen's pardon for a wrongful

conviction of theft. It was found that the Jjewellery
that she was thoughtto have stolen had never been stolen
at all, Her conviction rested, as convictions often do,

on her confessiont and she had made a confession, she salds-

"ecause I was fed up with the police questioning,



I was questioned three or four times for an hour
or two at Lancaster Police Station. I kept
telling them that I had not seen the rings I was
supposed to have taken, But they said that it
might be a serious matter for me. In the end
I got fed up and thoughtit easier to say that 1
had taken the rings."
Let us now take a look at the list of emotions which
according to the Chinese Communists are necessary for the
prisoner to undergo before reaching breakdown and conversion,

and see how they apply to accused persons.

Anxiety and suspense: the accused verson is in a
continuous state of anxiety from the time he is arrested
or learns that the police are looking for Lim. He is
anxious about his parents or his spouse, children, relatives
etc, He is also in a continued state of suspense. He
does not know why he has been taken to the police station
or what is going to happen to him,

Awareness of being avoided: the communists deliberately
made their prisoner spend a period ui time in solitary
confinement in order to increase their sense of isolation
and desire for human contact, and so make them more pliable
when the time of interrogation comes. Doesn't this
approximate both in form and in degree to the police
practice of putting the suspects in cells for a few days
before being charged?

Increesing depression, fatigue and despair: due to
his isolation from mankind, the suspects builds in him
a great need tc talk, utter dependence on anyone who

befri:\\eds and great need for approval of interrogators.



Dr, Sargant13 suns the sequence of mentzl events: if a
complete or sudden collapse can be produced by prolonging
or intensifying emotional stress, the brain state may be
wiped clean temporarily of its more recently implanted
pattems of behaviour allowing others to be substituted
more easily for them." This is the classic communist
pattem, Expressions of relief ege. 'it is a great relief
to get it off my chest' are always the final sigh of a
successful brain-washingt though not even the convert
hingelf realises that it is a relief at having confessed
inaginary sins, In other words, he comes to believe
temporarily in the false confessions he hac made.

It is the general habit of the police not to admit
to the slightest departure from correctness.lh The
public too does not want to do this for to admit the
widespread corrupticn of policemen is the first step
to adnitting the possibility of arnarchy: and that is
intolerables But those who have studied these things
know otherwises They know that while the police are
scrupulous in their efforts to avoid persecuting whom
they believe to be innocent, they are absolutely ruth=-
less in pursuing whom they believe to be guilty. They
become highly selective in their gathering of evidence,
accepting anything that confirms the theories they have
formed, rejecting everything that does not. They bully,
threaten, plead, ingratiate, keep some people waiting
for hours, interview others in the middle of ths.night,
and use every kind of psychological pressure in order
to obtain what they want. This is not something peculiar



in this country. It is done by all police forces all
over the world. There is evidence for it over and over
again, in the histories of individual cases, in the
articles and books of barristers and sociologists, in
successive reports of the Royal Commission of the police.
Nor is this attitude so difficult to understand; for the
more convictions the pelice obtain, the better will society
and superiors be pleased with them, Those who criticise
the police for their methods do not seem to reglize that
without such methods the number of convictions would only
be a fraction of what it is, Would society be prepared
to accept this? It is a question which reformers are
often apt to shelf,

Given that this is the reality hiding under the
often quoted legal safeguards as seen in the procedural
laws, it becomes necdless to say that it is in complete
disregard of the letter and spirit of 8,72 ot the Kenya
Constitution, S.72 deals with the protection of right
to personal liberty., Sub-section 3 states - Any person

wiho is arrested or detained =

(b) Upon reasonable suspicion of his having committed,
or being about to commit a criminal offence,

and who is not released, shall be brought before a
court as soon as is reasonably practicable, and
where he is not brought before a court within 24
hours of his arrest or from the commencenent of
his detention the burden of proving (that)ieesscss
shall rest upon any person alleging that the
provisions of this subsection have been complied
with. '

Although the law stipulates as outlined, the judges



—— Qg b S

WMIVERSITY OF HAMNMGOER
LIRRARY

in practice do not take policemen tc tacgk when this pro=
vision is not complied with, DMore often than not, the
police state that investigations were still underway and
they had not decided to charge the accused. In other
words, the accused has to be locked up in police custody
due to the inefficiency of the police. This procedure
appears to show a complete disregard of a citizen's
right to his personal liberty. This is a right inherent
in man and the constitution has recognised it and given
i% the force of law.

It is a matter of grave concem if c¢rimincis go
unpunished; it is g matter of equally great concern that
the courts should administer justice according. o law,
The implications of these cases are indeed grave, suggese-
ting as they do, the danger that the police force is
tending to become a iaw unto itself, The courts will
fail in their duty if they ignore or pretend not to see

that danger when it is apparent on evidence before tihem.
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CONCLUSION

The relationship between the police and the public
in this country cannot be said to be cordial., Indeed,
the average man sees a policeman as a terror not a
protector, There are several causes for this, chief
among which 1s inadequate knowledge by some members of
the police forces and the public of their respective
rights and obligations.t

The argune.t for the exclusion of the evidence starts
from the paramount importance of securing falr and legal
practices on the part of the pclices, Freedom from
aibitrary interference on the part of the state and its
agents 1s one of the ultimate values of Western democratic
soci.;»ty.z. Totalitarism is still too close a spectre to
make it possible for us to tolerate the notion that the
policé are themselves above the law. As Jackson J
declareds -

"Wncontrolled search and seizure is one of the
first and most effective weapons in the arsenal
of every arbitrary government. Among depriva-
tions of rights, none is so effective in cowing
a population, erushing the spirit of the indivi-
o...dual and putting terror in every heart. One ..
need only briefly to have dealt and worked among
a people possessed of many admirable qualities
but deprived of these rights to know that the
human personality deteriorates and dignity and
gself-reliance disappear where homes, persons
and possessions are subject at any hour
unheralded search and seizure by police™.

It is contended that it is mere theory to say that
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police illegality is adequately restrained by proceedings
in the c:ou'z"!:s.4 Although illegal arrests, detentions and
searchings are not uncommon, actions are rarely brought.
The reason may be lack of resources or fear of victimi-
sation or ignorance of the law, or a doubt whether the
damages awgrded will be worth the trouble and risk of suing
or fear of publicity. These considerations operate even
where the complainant had been acquitted. Where, as the
result of an illegal search and seizure, he has been
convicted and punished for the crime, he does not feel
like another recourse to law by proceeding against the
state. Whatever the reason, the fear of being sued is
not an effective deterrent to the police.

The conclusion of this argument is that the
theoretical remedies against the police are ineffective
to restrain this form of illegality. On the other hand,
an exclusionary rule of evidence is highly effective,
because it deprives the past illegality of its fruit
and future illegality of its purpose. All the efforts
of the police in building up their case comes to nothing,
and instead of obtaining a conviction, they are quite
inevitably exposed to public censure. There can be no
doubt of the value of such a rule for the purpose for
which it is intended: and it has its effect on the police
as a whole without penalizing individual officers other-
wise than by bringing their conduct to public notice.

It is submitted that although the Evidence Act
governs the questions of Evidence, nevertheless it is



the duty of the court to give consideration to questions
of public policy to control or modify the statutory rules
of evidence lald down by the Evidence Act and it is,
therefore, contended that the court has inharent power,
vhen it is face to face with conduct which is contrary
to public morality or fair deaiing, despite the strict
rules of evidence to apply to such a case the principles
of public policy, and to hold that the admission of that
evidence would cause greater harmm than its rejection and
therefore, to refuse to receive such evidence., Therefore,
when a police officer makes an illegal raid or scarch, and
thereby discovers evidence against a person, it Qould in
strict law be admissible against the person charged,
nevertheless, this rule of public policy should cause

the courts to say that in such circumstances they will
not receive such evidence.5 Or, better still, there
should be an amendment excluding all illegally obtained
evidence.

A line of supreme court cases involve the application
of the due process clause of the 14th amendment to test
confessions in cases arising in state aour%s.é In
Brown V, Mgsgissigé7 the court quashed the conviction
of three negroes by a Mississipi court. The confession
which had been admitted by the trial court had been
obtained by physical torture. Hughes G. J. stated that
a trial was a mere pretence when the state authorities
secured a conviction depending entirely on confessions
obtained by violence., The court also quashed convictions

in cases where confessions had been obtained by other terror



techniques, such as the threat of mob violence.8 The
invocation of due process in such cases has been explained
on the footing that the admission of confessions so obtained
would violate the fundamental faimess essential to the

very concept of Jjustice.

The confession cases are the result of the application
of not one, but two constitutional standards., First, a
conviction @amnot stand if it is based on a confession
which has been extracted by police methods which create
too great a danger for falsity: the means used must be
considered in relation to the accused and his probable
power of resistance. Second, a conviction will be reversed
when the confession is obtained by methods which themselves
g{!@ﬂd due process: here no ipquiry into probable_falsity

is relevant.lo

The argument is that after a point is reached further
interrogation is incompafible with the answers being
regarded as voluntary statements, and the law intervenes
to safeguard the party questioned from possible self-
incrimination. Just when that point of time is reached
is in any particular case extremely difficult to define
or even for an experienced police official to realise its
arrival, There does come a time, however, when a police
officer carrying out his duty honestly and conscientiously
ought to be in a positién to appreciate that the man whom
he is in a process of questioning is under serious con=
sideration as the perpetrator of the e¢rime, Once that
suggestion of suspicion is definable, then the suspect



should be cautioned and interrogetion stopped unless he
elects to say something, A voluntary statement is one
which is given freely, not in response to pressure and
inducement and not elicited by cross-examination.ll
The anomaly is that the law does not afford any protection
against self-incrimination at the preliminary stages of the
Judicial process although this right is granted to the

accused during the trial,

The matter may be put in another way. The accused
cannot be compelled to give evidence at his trial and
submit to cross-examination., If it were competent fqr
the police at tieir own hand to subject the accused to
interrogation and cross-examination and to adduce evi=-
dence of what he said, the prosecution would in effect be
making the accused a compellable witness and laying
before the court at second hand evidence which could not
be adduced at first hand, Even subject to all the
precautions which are available for the protection of

the accused ét a;criminal trial.

Chalmers V., H, M, Agvoggte;'B merits consideration
here, both on the general ground that Scots law stands

in special relation to the common law and on the

specific ground that the decision reflects an interesting
and significant approach to the subject, From the point
of view of the law relating to confessions generally,
Chalmgrs V. Hs M, Advocate (supra) is also important
because the whole approach there adopted is based on the

assunption that the purpose of ﬁm exclusionary rule is to



control police practices. Nowhere is it suggested that
the reason for excluding confessions is the likelihood

of their unrealibilitys

The point 1s‘simply that su%eésstul prosecutions
of the police must'in the majdrity of cases be launched
by the police, and its Utopian to imagine that ﬁhere
will be any inducement to do this in a case in which a
policeman has been over-zealous in obtaining confessions,
To leave the matter to private prosecutions is not to

impose any real check on such conduct.

The problem, in the view of the writer, may be posed
in this way: if it is not possible, and we do not believe
it to be possible to control police practices in the matter
of vblaining confessions by panai sanctions impesed directly
on the police themselves, we have to ask whether society
is the better for insisting on certain standards of police
practice even at the cost of allowing some guilty persons
to escape, or whether convietion of the guilty ought to be
of paramount importance in all cases. This is a cruclal
question; It may be that in a lawless society the
problem of maintaining order and security will loom so
large that insistence on decent police methods may be
regarded as too great a luxury. However, such considera=
tions do not apply to the society in which we live. It is
our opinion that in a stable and comparatively law abiding
community such as our own it is better that a few guilty
men and women should go mpunished than the encroachments
of the police state should be tolerated or accepted., Such



encroachments inevitably involve the use of improper
methods upon all suspects without possibility of discri=-
mination between guilty and innocent. What constitutes an
improper method will depend upon the degree of stability
and eivilization which the society in queéticn has reached,
In no society should a merely technical, and from the
point of view of w™eteS of that society, completely
unobjectionable contravention of the law Justify exclu-.
sion,

If a2 confession is unreliable this in itslef is of
course sufficient cause to exclude it., But if proper
police methods -~ and by this is meant the police method
which a society desires and for which it is willing to
pay - are to be maintained, a confession, whether reliable
or not; must be excluded if‘impfoperly obtained, The
existence of any possibility that a confession, if likely
to be true, will be admitted must constitute a standing
temptation to the police to attempt to exact a confession
in the hope that; once obtained, its reliability will be
removed only by a rule that renders all improperly
obtained confbssions, however reliable, inadmissible, and
then exaction therefore futile,

It is observed thot precisely the same considerations
- ought to prevail in the attitude to be adopted towards the
admissibility of evidence of facts discoversd as a result
of improperly obtained conf@ssions.lk The temptation to
resort to improper methods in the hope of obtaining a

lead to a profitable line of investigation may be Just as
strong as the temptation to do so in the hope of obtaining
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a direct admission of guilt, 1Indeed it may be even stronger
for whereas a confession, especially if made to a police
officer in a police station, may be suspected, evidence of
e fact subsequently discovered, which is dearly true and
perhaps not known to the court to have been discovered as

a result of the use of improper methods will tend to be
very effective. |

A case which warrants discussion at this point is
Miranda V. mz_o_xg,w This is a case which in the words

of Warren C. J.

"raises questions which go to the roots of our
concept ¢i American criminal jurisprudence:
the restraints society must observe consistent
with the Federal constitution in prosecuting
individuals for c¢rime. More specifically, we
deal with the admissibility of statements from
an individual who is subjected to custodial
police interrogation and the necessity for
procedures which assume that the individual is
accorded his privilege under the 5th Amendment
of the constitution nig to be compelled to
incriminate himself®, 15D

The moderm practice of in-custody interrogation
is psychologically rather than physically oriented,
As we have stated earlier, it has been recognised that
coercion can be mental as well as physical, and that
the blood of the accused is not the only hallmark of an

unconstitutional 1nquisition.16

Interrogation still takes place in priwvacy.
Privacy results in secrecy and this in tuin results in
a gap in our knowledge as to what in fact goes on in the
interrogation rooms. A valuable source of information

about present police practices however may be found in



various police manuals and texts which document procedures
emploved with success in the past, and which recommend

various other effective tactics.

The police officers are taught that the principal
psychological factor contributing to a successful inter=
rogation is privacy - being alone with the person under
interrogation, The efficiency of this tactic has been
explained as followss if at all practible, the interrogation
should take place in the investigator's office or at least
in a room of his own choice. The accused should be deprived
of every psychological advantage. In his own home ¢ may be
confident, indi z:ant, or recalecitrant, He is more keenly
aware of his rights and more reluctant to tell his indise
cretions or criminal behaviour within the walls of his home.
Moreover, his fanily and other fiiends are rearby, their
presence lending moral support. In his own office, the
investigator possesses all the advantages. The atmosphere
suggests the invincibility of the forces of the law.}7

It is cbvious that such an interrogation environment
is created for no purpose other than to subjugate the
individual to the will of his examiners, This atmosphere
carries its own badge of intimidation. To be sure, this
is no physical intimidation, but it is equally destructive
of human dignity. The current practice of incommunicado
interrogation is at odds with one of our Nation's most
cherished principles -~ that the individual may not be
compelled to incriminate himself, Unless adequate pro-
tective devices are employed to diqpol the compulsion
inherent in custodial surroundings no statement obtained
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from the accused can truly be the product of his free

choice.

Thus we may view the historical development of the
privilege as one which groped for the proper scope of
governuental power over tie citizen. As a noble principle
often transcends its ov9nsthe privilege has come right-
fully to be recognised in part as an individual's substan-
tive right, a right to a private enclave where he may lead
a private life., That right is the hallmark of our decomacre:

Decency, security and liberty alike demand that
government officials shall be subject to the same rules
of conduct that are commands to the citizen. In a
governnent of laws, existence of the government will be
imperilled if 1t fails to observe the law scrupulously.
Qur government is the potent, the omli-present teacher,
For good or for ill, it teaches the whole people by its
examples. Crime is contagious.,
"Tf the government becomes a law-breaker, it breeds
contempt for law; it invites every man to become
a law unto himself; it invites anarchy. To
declare that in the administration of the criminal
law the end Justifies”ige MEANS sesses-. wWould bring
terrible retribution. .
In this comnnection, a distinguished jurist has pointed
out that the quality of a nation's civilization can be
largely measured by the methods it uses in the enforcement

of its criminal law.l9

The Kenyan accusatory system of criminal justice
demands that the government seeking to punish an indivicual
produce the evidence against him by its own independent



labours, rather than by the expedient of compelling it

from his own mouth.

We have leamed the lesson of history that no system
of criminal Jjustice can, or should, survive if it comes to
depend for its continued effectiveness on the citizen's
abdication through unawareness of their constitutional
rights. No system worth preserving should have to fear
that if an accused is permitted to consult with a lawyer,
he will become aware of, and exercise, these rights. If
the exercise of constitutional rights will thwart the
effectiveness of a system of law enforcement then there is

something very wrong with that system.zo

The prineciple of procedural regularity and faimess
commanding that the legal standards be applied so as to
minimize the chances of official power, and generate an
atmosphere of impartial Jjustice is for example, subject
to varying interpretation by the police and the courts.
One year illegally seized evidence may be admitted into
evidence under a legal system subscribing to the rule of
law and the next year it may not. A confession may be
admitted into evidence at one point in time whether or
not the suspect was informed of his right to counsel; at
a slightly later point in time such a confession is found to
violate constitutional protections, This although certain
fundamental and relatively changeless principles of the
rule of law are specifiable, the practical constraints on
official conduct derived from these principles are always
in a degree of flux. A legal order is never a fixed body

soad



ﬂ__.L(NO,__.

of rules, but an enterprise of governance by rule of law,

In a nutshell, in our present political development,
the question of confessions should be settled once and for
all. There is a lot of time wasted in determining whether
statemenfs made by accused persons are confessions or
admissions: whether they were magie voluntary or through
inducements, There is furﬁhér time wasted in going through
a trial in the case of a repudiated confession. It is the
writer's opinion that a trial within a trial is of little
use, if any. This is due to the fact that nearly all the
cases? it will be the word of the accused against that of
experienced, fluent policemen who can easily swear that
white is black., When an accused is in police custody, the
police can, and do refuse visitors to see him. This is
especially the case in the rural arecs where the police are
viewed as the law., A trial within a trial for the poor
ignorant man is nothing more than a delay in his eventual

conviction.

It is suggested that confessions to the police should
be made inadmissible and the system prevailing in Tanzania
adopted. This is to say that all confessions should be
made to and recorded by Magistrates. The Tanzania pro-
vision is contained in schedule to: IThe Primary Courts
(Evidence) Regulations 1964 = Rile 13 (2) which is

reproduced here below:-

"No evidence may be given in a case against a
person accused of an offence of any confession
made when he is in custody unless the con=
fession was made directly to a magistrate or
to a justice of the peace who has been assigned
to a district court. Even if such a confession
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is made to a magistrate or such justice of the
peace, no evidence may be given of the confession
ifit'was caused by a threat or promise."

A practice note can be added to the effect that the

magistrate recording the confession should first satisfy
himsel f that the accused or suspect has not been coerced,
threatened or induced in any other way to make such
confession against his will,

Before a magistrate convicts on the strength of only

a plea of guilty, he should wam himself of the grave
danger of doing so. History has taught us that man is a
c¢reature which is susceptible to what may be termed as
irrational conduct. For example, in 1666, London was
destroyed by fire and a man - Hubert = claimed to have
done it. It is a .fav::t that Hubert was not responsible

at all but his claim was based on an assumption that he
will gain fame and be a household name.

Hubert, though innocent had made a false confession
that he was guilty. Back home, the example of stock theft
is illustrative. The people usually involved in this kind
of activity are Masai, Kuria, Kisii, Pokot, Turkana,
Ngorokos etc. These are tribes who seriously believe in
stock-theft Zustling as a way of life or as a proof of
manhood.?? It will be the epitome of a Masai moren man-
hood if he is convicted for stock-theft for when he
ﬁnally comes out from the 'prison law school' he might
become the General of stock thieves in his particular
tribe. The danger is convicting on his plea of guilty
is that he may be innocent but he pleads guilty to
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acquire status among his tribesmen.

One may also consider the petty offences triable
by summary Jjurisdiction. In the police swoops, a lot
of innocent citizens are arrested and to avoid embar-
rassment of releasing the people the following moming,
the police charge them for being drunk and disorderly,
goliciting for immoral purposes etc. Most of these
people cannot afford the time taken by courts in hearing
cases neither can they afford engaging a lawyer. They,
therefore, opt for the lesser evil = pleading guilty =
hoping that the magistrate will impose a nominal fine,
A lot of people are accumulating petty criminal records

for no wrong they have gommitted,

By way of conclusion, we may summarise the major
tenets of this paper. The procedural safeguards embodied
in confession law are in total ignorance of certain aspects
of human nature and human mind, Every human being is a
puzzle and to assume that all people conform to certain
standards is the height of hypocrisy. The poor, ignorant,
weak in body and in mind should be equally protected, for
it is absurd to assume that they are not what they are.

The courts have vigously followed the English law,
This is explained by the fact that most judges seek
cultural guidance from Britain. But to do this is to
deny the citizens the fruits of the constitution, Inde-
pendence constitution brought a new moral order and the
societal aspirations should be seen in this cherished
document. Needless to say, Britain has no written con-



stituticn and most of the rules in evidence are derived
from common law as evolved of course out of the British
society. Judges in Kenya should uphold and apply the
constitution not only in principle but alsg in spirit,
Therefore, a Jjudge should feel a primary obligation to
the rights as defined in the constitution. We should,
therefore, be more in line with United States in cases
involving rights of a person andaspirations of the

- society.

It is a contradiction of terms to expect the police
to be honest while carrying out investigations and
interrogations, It is even too much to expect them to
be only fair, It is Utopian to imagine that they would
give the accused a tutorial on his rights and tell him
that he is not bound to say anything vhatsoever., This
is due to the faet that the police are understaffed and
they are desperate to finalize a case as soon as possible
and without regard to the irregularities that may be
occasioned, 23 Further, the police prosecutor regards
a conviction as a 'kill' and would even suppress evidence

which would be abortive to his case.

The writer submits that the zeal of police prosecutors
would be diminished héd we an independent prosecution
branch. Its independence would ensure that a police chief
cannot dictate to the branch that he wants nothing but a
conviction in a particular case. This would be going
further than the present system of installing ﬁ few statev

counsels here and thers. In all faimess the state
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counsels have been a failure because firstly, they are too
few and secondly, their intimate working with the police
have hindered their vision. The intentions of having
S

state counsels is praiseworthy, but in reality these
intentions have not been realised,

Before these long awaited changes are effected,
cne may state this to all the Kenyan Police: the Jjudges
rules are clear and precise. If we may paraphrase the
rules the effect is thati~ you are entitled to ask
gquestions for your information as to whether you will
charge the person suspected of committing a crime, But
the moment you have decided to charge him and practically
get him into custody, then, in as much as a Judge or a
magistrate or a magistrate cannot ask a question, it is

ridiculous to suppose that a policemcon can, 24

In a nutshel, the writer submits that criminal and
related proceedings in which an individual may lose his
liberty, his reputation, or his property constitute the
principal indicator of the character of a society. More
than that, the very idea of judicial process = of a
disinterested, fair and intelligent hearing when claims
of rights are presented constitutes the underlying idea
of a society that subscribes to governance by the rule

of law.

Our investigation of the physical and psychological
factors against whose background the rules of criminal
evidence should operate reveals inadequate Judicial and
legislative appreciaticn thereof, It is hoped that
this exposition will be a positive contribution to a
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better understanding of the issues at stakes to continue
folleowing or to reform a branch of the law replete with half=-
truths engendered by a benign unconcern for the liberty of
persons who find themselves on the receiving end of law

enforcement.,

Our firm conclusion is that this branch of the law
1s overdue for reform., For unless the principles under
vhizh police investigations are carried out are adhered
to with absolute strictness, the anchor of the entire
system for the protection of the public will very soon
begin to dx’ag.‘.26
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