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Criminel law takes an individual to be having the
bility to choose between a socially acceptable behaviour
‘and a socially unacceptable one. This is what is termed

és the concept of Free Will. This concept makes one to be
“held responsible for any of his conducts which violates the
1aw.l
The main purpose of criminal law is to enable the
fuﬁnﬁbors of the society in which it is applied to lead a

ood iifa. To fécilitate thie, it holds everyone whose
conduct is against the law liable to punishment, The
unlqhmnnt nay be a fine, imprisonment or corporal. Where
he offence is murder or robbery with violence, the offendar
8 punishable with daata. The punishment that an offender
ts uuuallj dppands on the seriousness of the offence with
,hich he is cﬁar ad.

1arn are a numbar of thnorlo that are put forward
;0 justlfy thp Dunlshmant of offenders, One such theory

] rotribublon. One who does a wrong to the society ought

50 be punished>f5 pay for the wrong he has done.

: Sometimes offenders are punished %o as to diﬁfr
oﬁ and théwcommunify at lérge from engaging in similar
ﬁducts. It is‘argueé that fear of baing punished stops
réablg fromrcomﬁitting crimes.,

Whére an offender is imprisoned, he is rigoﬁed
Vaﬁbthé public and thus he cannot céuse troubles t% the

blic at the time he is serving his terd.

3
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Crimes in mosi cases emerge out of the ills in a
The offenders are punished soc as to reform them.

2 prison, the offenders may be taught sone tradps2 and
ay. be introduced to faiths like christianity.5

=

Criminal culpability gemerally requires two compo-
A

=

X < i
in a erime. These are Mens rea and Actus reus.-”

means that even after causing the Actus reus, there nay
=

defence to the act i.e. if there was no Mens rea. A

ace may be either special or general. In our law, there

6 . ;
seven such defences. It is proposed that the following
ussion will be confined to the law relating tc the defence

[ insanity in Kenya.

e The defence of insanity is a general cne but due to >ﬂ}2
= . g 2 3
>l_ - b - . 7 . . - - X

8 inappropriateness in appllcatlon,/ it is usually pleaded J}?
\ v

:;uurder cases, It is made effactive by the fact that the
? eept of Free Will, which has been discussed above, can be
"troyed by a serious mental condition.

Kenya's criminal law and more so the law relating to

defence of insanity is virtually English law.8 This law

N -

jas adopted by Kenya in the codified form.” In looking into
h law relating to the defence therafore, its background in
'ﬁ} English law will be traced., " Ite importation into Kenyalo
:x'its development (if it has developed) up to the present
: ‘will be discussed.

Criminal law and therefore defences to criminal
?ifencas reflect the views of the society to which the law

ipplies. To understand the law therafores, it is necessary

;; know the society in which it operates.

-0000000/5
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be done if the history of the peopls, their social
ie conditions are known. For this reason, an

- bas been made to look at the African society before

1ish law was imposed on us and also the present day

in which the law applies.

A%

k. After this it will be possible %o determine
_the law relating to the defence of insanity expresses

ew of the Kenyan Society.



CHAPTER I
e BISTORICAL BACKGROUND

An this chapter, it is proposed to be discussed as to

Jlaw concerning the defence of insanity has deavaloped.
in with the development of the law relating to the

ge .0f insanity under the English law and thereafbter the
ps (if any) that have btaken place since the law was

sd into this country.

ENSANITY UNDER LNGLISH LAW

-

«Lnglish law, even in its harshiest days, has recognised

11

ity as a defence to a criminal offence. The law on

| defence was not at all clear until the decision im the
ten's caselz. In looking at the historical background
p defence, an atteupt has been made to divide this
ppeent into three stages

(i) Fosition bafore the MNaghten's case

(ii) The lMllaghten's case’

(iii) Court's interpretation of the MNagthen rules.

POSITION BEFORE THL MNAGHTEN'S CASEH

“TIn the gncient times, mental disorder or insanity was
garded as -having any besaring upon criminal guilt.

“the thirteenth century, the principle of liability in

.

\Ses was that:

"3 man who has killed another by misadventure

though he may deserve a pardon is guilty of
a crime; the same rule applies ......to a

lunatic."13
- - The period between the thirteenth and the fiftesnth

es brought about a number of changes.

..../5
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started granting pardon as a special act of grace to

ho committed homicide while being of unsound mind. This

14

he development of a special verdict™ which insured

juance of pardon. In time pardon came to be granted
tter of course., This was the beginning of the recog-

of insanity as a defence to a criminal offence; By

ifteenth century, absolute madness became a couplete

‘ to a eriminal charge.

By the middle of the eighteenth century, there was
int authority to show that insenity was a defence to a
1 offence.lE Before this time the position was that

88 of the mind afforded a defence only when the prisoner

("totally deprived of his under-
standing ... and dotih not know
what he is doing no more than an
infant; than a brute or a wild

beast“16

Before the decision in the !M'Naghten's Case,17 the law

-ing to the defence of insanity was in a stage of flux.
mpt had been to make the test of the existence of

ity concrete. There was no authoritative prouncement on
ence until the said decision was made,

E MNAGHTEN'S CASE'®
In this case, Daniel M'Naghten was indicted for the

‘of Edward Drummond, Secretary to the Frime lMinister,
jbert Peel. The defence led evidence of the accused's
7, particularly his obsession with certain morbid delu-

Lord Chief Justice Tindal instructed the Jury as

=
evssveo0/



"The question to be determined is
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a wrong and wicked act,

ke 19
favour™™ -
The jurors returned a verdict of ™not guilty" omn
pground of

Due

s the crown

The Ilouse raised certain questiomns to

()

;
3 -Th T.a T.o 1A 143 . .
fited the lLaw lLords eliver answers.

g following answers:

P S e W 2 4- T oo +41

: (a,; Every i is to be sane unvil
g ] o
T - 3 = S o o2 ¥ 4 2N o e x> 1
the contrary 1s satisfactorily proved,

{ N\ 51 P e P 2 o 2 4 e 2
(b) To establish a defence of insanit] it
,

- ~ 4 b e I < - | 43 - 4 R 4= o b s
must be clearly proved that at the time of
3 v, e oo - | - - A

the act, the party accused was

labouring under such a defect of reason,

rom a desease of the mind so as not to

e nature and guality of the act {

he ing, or if he did know, that he gid
not new he was doing 2t wWas Wrons. J




B (¢) If the accused was conscious that the aclt was

ons that he ought not to do and if the act was

-

at the same time contrary to the law of the land,
 is punishable. |

(@) 1If the accused acted under the influence of

: ”lhglﬂﬁu which if real would eXempt hinm from
liability, then he is pot liable.

{7,(9} A medical man may be asked as & matter of science,
| wiwmilisr the facis of a casé, supposing them to be

true, show a state of mind incapable of distingui-

ghing bstween right and wrong.
Thesa replies were a comprounise belween the crown and

iUdSPS who fave *hnm.ac The crown was seeXing an eXemolar

,rancn and the compromise is heavily weighted on this side.

b

ie source of law. All the same, the above answers have now

acceibnd and actsad upon by courts for so long and so

istently that there is no doubt that they repregsnt the

EUER

[RTERLURSTATICH OF THE RULES IN M'NAGHTEN'S CQSB

** Application of the rules has caused much di flcg""
P courts as to the meaning of certain words and iqu;z.fsﬂ used

hem. "he words and phrases are such as disesga of‘thp nind,

£%:

fSire and guality of the act and comsecious that tha;gct;vqﬂ

that he ought mot to do. . Iet us see mow how courts ip
jgland have interpreted these words and phrases. :\

: |
4C (i) Disease of the Mind , ‘ =

: In lav the words "disease of the mind" do mot have fhe)
g

file neaning as they would mean to a doctor. The law dirpcts

> ,lf to the intellectual capacity to distinguish bat@ﬁwn

lght and wrong.

) /,\\
esees/

Answers 1o hypo othetical questions cannot strictly spealing

Yz |
i8We i
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i’, in law, the words have a narrower meaning.

_' of th~ brain that does not cause a defect of reason
it a disease of the mind. The position was stated in
3;¢g».22 where the accused was charged with causing

: bodily harm to his wife, Evidence was adduced which

E;v that he suffered a congestion of ﬂpod in the brain

b

caused hin a temporary lapse of consciousness in which
the act was committed. This congestion of blood was
to be a "disease of the mind" within the IN'Naghten's
{5¥; In this case, Devlin J. (as he then was) cbserved:
"The law is not concerned with the brain

but with the 'mind' in the sense that

*mind' is ordinarily used, the wmental
faculties of reason, mewmory and tnder-
standing ... condition of the brain is
irrelevant. The words "disease of the.

mind” are mot to be comstrued as if they

weres put in for the purpose of limiting

the sffect of the words "defect of reason."=>

1.C (i) HNature and Quality of the Act

i

 The words "mature and quality" refer to thes physical

24

Mture of the act. This was stated in R V. Codere,“’ where

appellant had indweesd a2 bank to cash cheques for him on

romnise that he would bring to it canadian currency. Ie

jid not have the necessary c¢urrency and he killed the
;fééased in order t¥o obdtain it from him. He was sentenced
F( _
g»hpath an? in his application for leave to appeal against

}?nﬁiction it was stated:

....../C}



"The court is of the opimiocn that in using
the language "nature and gquality", the judges
._were only dealing with the physical nature of
the act and were not intending to distinguish

batween the physical and moral aspectis of the

The standard used im whether according to the

yrdinary standard adopted by reasonable men, the act was

right or WIOng.

{.IC (111) "Conscious That The Act Was Cne That Ile Cught

h Hot To Do"

‘ ”haan ars the words that have caussd much difficulties
Lfbr the courts while applying them. Ths question which arises

?is whether the words refer to the moral or legal standard.

5§he position was well stagted in R V. Coeerazg wheres {he
leourt observed:

: "If it is punishable by law, it is an act that
'ba cught not to do and that is the meaning in
which the phrase is used in that case®.

&10 (iv) "WYrong" :

A The word as used in the M'Haghten rules, means
.cu;trary to law and not ‘wrong' according tc the copirion

ich the person accused or cther people might hold. In

ghpr 100 asprin tablets. He informed the police about the
‘incident and added, "I suppose they will hang me for this?®
rd Goddard C;J. obgserved:
| “A man uay be suffaring from a defect of

reason but if he knows tbat what he is

doing is 'wrong', ané by ‘'wrong' is

meant euntrarw to law, he is respomsibl
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TiE dewﬁlxﬁ M GJ 1LY BUT INSARC

Under the coumon law, if a court finds that an accused

B not been proved guilty of the offanee be has been charged

¢ Do is acguitted. Frior to the Trial of iupatics ict

s Whare an accused proved that he was insane at the time
gomzitted the offence, he was taken not to be guilty of
:ﬂffénﬂ@ and was acquitted. The said Act introduced a gﬁﬁhﬂ
ified Torm of acguital. 1t requires that where on# is
und to have been insane when he counitted an effwncg; thavadve
irt should enter a verdict of "guilty but ins&nn".gﬁ ?hnzgégﬁ%
dict probably means that t&a/ggcus@d is guilty of ?ha

fence charged bul cannot be hald Lo have been rnﬁpc%sibla

b 5

Under this Act, such gn

&
k)

it because Lie was insane.

sed is detained in the majesly's pDleasure.

3.2 THE DEFiCe OF DNCANITY UNDER KENYAN LA

The Xenyan sociely is couposed of many rac;s.é Thege
are the Afriecans whe are the wajority, the Asians and the

Europeans. The dafence‘of insanity under the Zenyan 1&w will
be looked at with the Africans in wind, firstly bacau4n they
are the majority and secondly because they are the lﬁ&lgﬁﬂﬂu
people of Eenya. T
7 Ehauuthegﬁrit sh came to colonise Xenya, t?py ﬂnt the
3 Africans who had their own laws. The Africans haagthalx own
1nst1tuyxens far rnaQIVLng disputes, These were the qunc&la
= of Elders. The disputes which were taken before t%asov 169rs
1.wera usually k&@ﬂ& to them before they even sat down th Lpﬁr
€~thpm¢ The Zlders in almost all cases sat when there an\

A |

igsue to be solved. . ; LY

e-,a,p,goc/"ll LS
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I8 party to a dispute was insane, it was easy for the
flers to know before the issue was raised before them. In

L

88 where an accused was insane, the Elders sat, not to

Under the customary laws, an insane person could
i€ be held respomnsible of any act whatsoever, Insanity was

to be caused by the anger of the ancestors' spirits o

M

witcheraft.

Unlike under English law, there was no distinction
Bween the diseases which brought about a defect of reason
# those which did not, Any form of insanity could exempt
from liability. An insane person was said to be under the
0l of some supernatural powers. When the British came,
%5 clained o be on a mission to civlize the primitive
iican. his mission was meant to bring the Africans to the
mdard of the "civilized"™ white man, mainly the English
f@leman. One way of attaining this goal was to make the
;icans forget their native law and opt for the so called
Ealized English law. Under this section an attempt has
i made to look at how the eriminal law (which contains
k@efence of insanity) was introduced to Kenya and its
';§pry to date.

LAW BY EENYA

bz

y RECEPTION OF THi SNGLISH TYPEL O

-

The first Europeans who came to this cauntry wanted to

L

‘

1 a life that was as sgimilar to that which was led by their
#low country-men back in England as possible. This could
.be possible if they were to be governed by a law that

i different from that operating in England.

ooo'o//la
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To enable them to enjoy such

:troducwu. This was done by first

r 30 :

Btead of the pure”  English law.

Reception statutes in
)1

Kenya

_;.1

valan Penal Code

| the enactments of the Indian lLegis

) o

~aus~ of the 1897 EBast Africa Order
"

Her havnﬂiv g Criminal

protectorate shall

.

resent day Kenya. Under the Englis!

gitizens of a protectorate are

argued that this law was

2_
eitizens staying in the protectorate.

35

S

The Indian Criminal Law wa

lish criminal law. This

R
i8tances obtaining in a colony.

dndian Penal Code.

a life,

introducing

therefore introduced

Jurisdi

so far as

shall be exercised in accordance with th

not British

British Crown cannot make law for them.

is because
i¢olony and the law was codified to operate under the

This law was s

-

Engl i

3 o I

law

r‘.'i

Indian law

4Ty
[FEPL L,

-he Indian Criminal Frocedure Code”“

The

slature,
in Council stated
the

.
<
in

ction

circumstances

admit be exercised on the principles of and
in conformity with the enactments ... of the
Governor of India ... and where applicable

ttio

common law and statutes in force in England
1 o SN 5?3
on the 12th of August 1897"~-
This clause did not say anything about the African
gustomary law which was governing the natives. This law
j@s to apply to the East Africa Protectorate which is the

constitutional law,
citizens and the
>R It can therefore

to apply only to the British

preferred to the pure

India was a British

Clrcun=-

aooo-no//lzt

was
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PENAL CODL
ig‘s drg%ed before the M'Naghten's case”  but
od until after the decisior had been made.
iWever, the draft had been revised and M'Naghten rules had been
Jgaalised in it., It was a codification of the English cor
’; as it was in 1860, This code was successfully applied to
J8.e

There were two factors that may be said to have
gﬂtributed to the success in 1*'" application., The Indian
»"al Code contained some customary law offences.”’ Thesge
;fences gave it a native touch and it was acceptable to the
;gcans. A second factor was the contact that was there

| een the East African Coast and India, This contact had
there for many years and the Indian law was not all that
fﬁyovthe East Africams.

: Although the native touch mentioned above made the

L acceptable to Africans, it generated a lot of frietion
;Vvthe settlers. The code introduced some offences which
fe not crimes in England. This hindered enjoyment by the
re, of the life back in England. They were not happy

ut this. They claimed that they could not do with any ctluer

hat was different from the criminal law in England.-

LENYA PENAL CODE

. Kenya Fenal Code was enacted in 1930, It had the
Code as its base. At this time Kenya was
British colony. This therefore means that the

# British citizens. Tha uhfortunate thing about

7 that very many of’oncqs recognised by African

h‘l were left out Thisj;'ivaﬁ an implication that



el i

the views of the Africans, who were the majority in Eenya,
were not téken into account in determining what should be
made crimes and what should not. To the African, many of
the offpncas included in the code are foreign. A good exaupnle
of these is blgamy.
‘ ThlB coda states the English law as it was in Ingland
Eln 193039 and hence the law relating to insanity which it
istatos is as 1t was in England in this year.
Today, little change has been made to this code and
it remains v1rtually as it was at the time it was enacted.
The cbjectivo of the colonial government has been
stated to be getfing rid of the customary criminal law. This
it was unable to 60.40 Despite recommendations by the

London Cogfgrgnce O the future of lLaw in Africa to includ

. some customary law offences in the Penal Code, nothing of
. the kind has bpen done. All the same, what the colonial
50v»rnment was roluctaht to do came to be done in the

1ndnpnnd9nt Khnya. Thls was when the Kenya Constitution

;came 1nto pffect.41

i

~as follows.

Section 77(8) of thnvConstitution reads

"Nb ﬁerson shall be convicted of a criminal
offence unlqss that offence is defined and

the penalty therefor is préscribed in a

ﬁritten law..;;..;............;;.........."
African>customary laws are not written and the
% secﬁion'éavé>tﬁé final blow to'all offences recognised by
the customarj>1aws which did not find their way into the

Penal Code.

0000000/15



CEHAPTER 11

' 2. INSANITY UNDER KENTA STATUTOXRY LAW
i}' | Unﬁar the Kenya Statutory law, law relating to the
3 fpncn of insanity is stated in both the Fenal Code and the

Grininal Frocedurs Code.

2.1 THE KENYAN PENAL CODE

F Statutory criminal law in Kenya has been provided by

;tha Kenya I'enal 0069.42 The general rule of interpretation of

%%hia code is found under section 3 which states as follows:

' *miis gode shall be interpreted in accordance
with the principles of legal interpretation
obtaining in England, and expressions used
in it shall be presumed, sc far as is consis=-

rtant with their context, and except as may
bézétharwian 9xprmsslyrprovidnd, to be used
with the maaning’attaching to themr in English
eriminal law and shall be construed in accor-
dence therewith"

Thls means that while interpreting the provisions of

ﬁ; code, ﬁud?ns can seek help froé English decisioms. Although

' h‘B been arguaé that the Eﬁgllsh pronouncements which ought

—_be-rwferred to are those which had been passed by the time

eodn was anacted, in practica, present day English decisiongs

e regarénd to be persuaslvq and courts in Kenya quite often do
u; ow thews This tendency of the hpnyan Courts leads to a
usion that the law on thp defnnc% of imsanity in FKenya is

Ty much 8m.11ar to the law on '*hp dofanco now in foree in

e

! '..0‘/1('
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Under the Eenya Penal Code, an accused person is
: »d to be of sound mind, and to have been of sound nind at
timn that comes into question, until the contrary is proved.
| Uﬁan it is DrOVnd that an accused person was of unsound
,ngh»n s committed thn offence with which Le is charged,
iiian 12-of tﬁn Fenal Code regards bim to be in the follewing
tian _ A
"A person is net criminally respomnsible for an act
or ommission if at the time of doing the act or
uaking the ommission he is through any disease
affadting hié nind incapable of understanding what
hérié doing, or of knowing that he ought not to do
éha act or make the ommission, but a person may be
crlmmnally respon31blo for an act or ocmmission

‘ although his mind is affected by dlgpaso, if such

disease does not infact produce upon his mind, ones

E ;'or other of the effects above mentioned in reference
| to that acﬁ or ommission.” 7
The ﬁnrds of this section imply’that for one tc be
i;thin its amblu, lis mental ‘anﬂSS has to ba identifisd with
;"'partleular act in quastion. That is to 5ay, 1f ona suffer-—
‘ from a alsnas» of the mind of type X cosm:ts the act A-and
‘;ons suffaring frow such a disease cannot kncw the naturs and
lyzlitJ of the act A, or cannot kmow that it is wrong to do it,
fmay be tr»aund as insane under the s»ctlcn. Cn the other
;gad, if tha sane porson, suffering from the: shme mental illness
fﬂ!thn tygo X, commits amother act B, and ir one suffering from
: ‘aald d;seaso can know the nature and qualﬁty of the act B or
ﬂat doing B is éolng what is wrong, be cannp be treated as

sane under the same sectione.

't Fi
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v

wision leads to an absurd state of affairs.

1T 1

p position to be as follows:

provisions of this Code and of the Criminal
pinal Frocedure Code, this is a very unfair provi

11d being of lesg than twelve months in a special
f her nin? Rarvens to be out of dbalance due to the

Bving Lirth, she is trsated under 5210 of the Code

o .‘_'

of wanslaughter of the child.™

Irocedure Code relating to insanitiy shall applye.

"here the defence ... is established ... Hhe

As will be 8een when looking 2t the provisions of

sione.

80 especially when such insanity is of a temporary nabure.

Biderine these Dossible circumstances, it can be seen that the

Wwasre a person who commits an offence is through intoxi-
jion insane, tewporarily or otherwise, he can plead intoxica-

% s 2
as a éafancn.a' Whers puch is the case, tha code staies

s
Tily e g
oA A =

Lv r;::

The I'enal Code places 2 woman who kills her child, The

position.

effect

wrich

bave amounted to wmurder, she shall be guilty of a

ctoooo/lé‘

(8

ol
o - a
swated.

"Where a women by any wilful act or ommission causes

the death of her child being a child under the ape of
‘ twealve months, but at the time of the act or ommission
5

the balance of her mind was disturbed by reason of uer
not being fully recovered from the effect of giving
birth te the ¢hild né by reason of the effact of lacla-
tion consequeat on the birth of the child, then not
withstanling that Lhe circuﬁstancea woTre such that bul

for the provisions of this section the offence would

felony, to wit, infanticide and may for such offesnce

be dealt with and punished as if she had been guilty
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This snculaa ﬂcna not take the mental imbalance of such

an to amount to 1asam3ty as prﬁvid»é under section 12. 'Bxf
iag thn woman to ba guiluv of infanticid», which the snc*ie#»
}Qtas w&th mﬂﬁslaugaﬁﬂr, the mant&l imbalance is regarded *05:
A gone Q&lg the gdlnt of maxlng the woman incapable of !

éin& the rm@ulﬁzta mallcs aferntﬁaqgn -

Where an accused natabllshms Aipsanity as required uﬁﬁa:
’1on 12 af the %*aal Code ané thp insanity is shown to have e
iad him tﬂ act aﬂdnr tbﬁ 1nf1aanga of delusions, then an»r;;
Ations of thm ecﬁa may come into ﬂparatlan.4$ This does nmh

:ﬂ},uﬁa@ the accas»ﬂ eeases to be treated as to have been

:ifsk for ohﬁ law on insanipv still applies. The procedure

‘llowaﬁ is as 1 d down under saoction 166 of the Criminml
durn Code, :
§2. THE CRIMINAT PROCEDURE CODE*’ . o

E Uniler the Criminal Procedure Code, the issue of insaai%y
f;*arisn not only to show thatl an accused was not rﬂspunsihig}
‘ :th» acts or ommismicns with which he is charged, but also
tbo course of a %rxal or a »rwllmlnary Investigation. (?kﬁﬁgi
tlon 162{1) of the Code stat»s' a&k |

“%&&n in thm coursge of a trlal or Freliminary

Invgstigaticn the court has reason toc believe

théﬁ ﬁﬁ»iaeﬂaa&d is of unsound mind and

consegquently incapable of making his defence

it shall enquire into the fact of such un-

sounénésa.“

Where the court finds the accused to be of unsounr mind
C inc.apablm of making, ni., defencn thn proceedings in the case
3 ﬁG‘ 5

poatponed.

'.OC‘IQ
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If bail is issuable in the particular case, the
accusad may be Toleasad if suffieiant security is given that
hs may not do injury to himself or to any other porscn.51
The President may, by order, direct that the parson be
detainesd in & wmental hospital or any other suitable place of
custedy. This detention goes on until the Fresident makes
a further order or the court orders for the accusesd to b»
brought bafore it again.52

Where one is thus detained, the officer in-charge
of the place where such a perscn is detained may inform the
Attorney=-Ceneral if he finds the persom capable of making
his dafence, The Attorney-Gemeral then informs the court
whether the proceedings against such a person shall proceed
or othnrwisg.55

Where an accused is of souné mind at the time of a
Preliminary Investigaiion, the fact that at the time he
commitited the offence he was insane shall notgstop his being
comitted for trial.”” i

When a person who was insane at the tiﬁp he committed
the offence is committed for trial, provisions 6{ saction
166 of the Criminal Procedure Code apply. Séctidn 166(1)(a)
states as follows: |

”&hgrg<an3 act or cmmission is charged agﬁinst

any person a&s an offsnce, and it is given ip

svidence on the trial of such a person for

that offence that he was insane s0 as not bo?

be rmsponsible for his acts or owmissions, at.

the time when the act was done or the ommis- '

sion was made, then if it appears to the courtlg

before which such a person is tried that he |

1id the aci or made the ommission charged but

g3
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was insane as aforesaid at the time he
or made the same, the court shall make a
svecial finding to the aoffact that the
accused was guilty of the act or ommission
bchargad but was insane as aforesaid when
he did the act or made the owmiss on."

This subsection disragards one of the requisite

=e
22

ingredients of a crime, It appears to treat all offances

that are committed by insane people as offences of strict
e 5€
liability.

wWhare the special finding is made, the court
reports the case for the order of the Fresident and the

3 lre 3 A 57 3 ! 3 f 4 v ATiaT
accused is kept in custody, and the Yresident may orde:

(el
such a person to be detained in any suitable place.

The officer incharge of the place whera such a
person is datained is required to make a report for Lhe
consideration of the Iresidant three years after the ordsr
for custody is made. Thereafter, such a report is made

o . . :
after every two years.”” (n the consideration of such =
report, the Fresident may order the person to be discharged
or otherwise dealt with as he (the President) thinks fit.
The FPresident has got wide powers to deal with people who

s

are detained under these circumstanCns.“1

-oaoco./21
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b INSANITY 45 INTERPRETED BY THE COURTS IN KENYA

In“this CEép%ér an attempt has been made to See as
:§;how thﬂ ceur* in Eenya have 1numrnrntod the provisions
tjich wars dlscussod in the lae* chaptar. The procedurs

ich tha caur@s follow in cases where insanity is pleaded

% thnrkindrafvwvidancé that is relevant &ill also ba
ffiécusséd. | |

An impcifant fact to be borne in mind is that when
”;,nyan courts ara 1ntararat1ng these provisions, they follow %&K
i?hp methods usaﬁ by the Englisb courts in the 1n§orﬂrataf:nn ‘
éif M Naght&n rule»‘

:3.1. INTERPRETATION OF THE PENAL 0ODE

Th& lmyortant sectlon in thls code is section 12 whlch

Beates:
F "A ?nggsn is not criminally rosscnaible for an
act or ommission 1? at the tlmn of doing the
act or maklng thn em@1551on he is through any

’dlﬁegﬁg‘affpctngb hls mlnd ‘inecapable of under-—

“stanégag %hat he is d01nh or of knowing that he

ouggt gg ta dn thﬂ act or pake the ommission;

but a.?@rsan nay bp crlmlnallv rasponslble for
an aﬂtrer ommission, althaugh his mind is affected

by d1s&asn@ if such d;gnasa doss not infact

E» nrnﬁuzﬁ upon his mln& ono or ath-r n* th» affects
F ' above mentioned in rﬂﬂhrnncn to that aect or
3 cunission.” |

0000‘00/22
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The underlined wordg of the section have been interpreted
$he Kenyan courts as follows:

DISEASL AFYFLCTING TVq MIND

When dealing with these words, courtse in Kenya raise the
jtion whether the diseass in question caused any of the
apabilities mnumeratad in the section. In holding Schizoph-

to bn a disease affecting the mind, the courts of Appeal
62

iEastern Africa had this to say:

| "We cannot exclude the possibility ... that when the

Q.appallant klllad Luecy, he did so at a time when his

Q ;1nd wag so a’factad by the RJSAaso of Schizophrenia

Las to Wa&o hlm 1ncanabln of knowing that he ought
not to have dono the act"65

Hnra tlo apﬁnllanu had brutally killed his fiancee in the

?wce of a witness., He had thereaftsr tried to commit

;de. Therea was a history of schizophrenia in his family,

p aaoning of the court here was similar to that of the
, &4
ceurt in BV. Kemp, -

:IHCAIABLE QE UNDERSTANDING WHAT HE IS DOING

'i(ﬁature and quality of the act)

. It appears that a situation has not arisen in courts in

§ whereby thess words could have been interpratad. Towaver,
foh a situation arises, the court will probably r“f‘fr%nﬁliSE
Bias vhere the words have been interpreted., A case likely

% 7 = =
%!ﬂferred to is R V..Ccdmra.e’ The court here held the

Qt@rmean the physical nature of the act. The words were
to have been intended to distinguish between the

311 and moral aspects of the act.66

00000/23
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' 3.1C KNOWING TIlA HE OUGHT RCT TC DC TiHE ACT

(i.c. whether the act is wrong)

E An act is taken to be wrong under the seetion if it
5£is contrary to law. The widest interpretation of the word
=

¢ s - " © N
"wrong" was that given in Rex. V. Kawau s/c Hjeroge ' whers

ivth» appellant had killed an Indian. Thers was evidence

i that for a period of years the appellant had been suffering
brfrom epileptic insanity. There was no evidence (o show that
ivat the time of the killing he was legally insane. In holding
| that the defence of legal insanity failed, the court of

1 Appeal for Tastern Africa said:

"The standard to be applied is whether according to
the ordinary standard adoptad by a reasonable man,

the acf was right or wrong or that the act was

wIong ig law”. -

This is too wide agd courts in later decisions have
liﬁsttrictéd themanalves to the last portion of it i.e.
??5whather,the act is contrary to law. In Phil;p Muswi s/o
?L,HuSQI» Ualies 58 the court citing B V. Windl heldt

E “mhe warﬁ 'wrong' in the sectidn maans

'cantrazy o law""’G

R _,v--

3.1D DEEUSIQ§§

Gne wha is suffering from an insane delusion is nat

sald to be insane in the strict meaning of the word. A

good 1llustration of this is R V. Kibiegon arap Bargutwa,71

::‘whern while the appellant and his father were passing the
night together in one hut, the gppellant attacked the father
and wounded five goats. When being seizad by the neighbours
_he was viclent., On being asked yhy he had done so, he said
that his father had attempted to 'have an unlawful connection

with himo

E;‘ _....3/2“4 :_.aﬁ



1‘_dece3896 denied the accusation before he died., According

f;ppdical pvidence, the attack wes so violent that it suggested
i;“;lant not to have been in his right senses. The court

{jted as follows:

"Though such incomprehensible acts are

not in themselves sufficient to estab-

lish insanity in law, nevertheless such

acts coupled with the fact that at the

noment when he was compelled to cease

his attack he wade the allegation against

the deceased, there was good reason to

think that the appellant may at least

have been 1abouring under an insane delu-

sion that the deceased had made an inde-
_cent‘assault upon him. 72
Whea existence of such a delusion is proved, the
,faccusad is traatod as if the facts with rmspect to which the
:%doluaxsn.axist»d were real., In this case the delusion was
;Etaknn te ecnstitute sufflci-nt provocation and the comviction
{ifor mgrégg»wgs substituted with manslaughter.
v Béiiaf in witeheraft, per se, is not insanity, within

} M'Na ht  lles or the Penél Code, In Philip Muswi g/o ”usals

.d73 ths eoart commantad as rellows on such a belief:
‘ "Dyen if he believed tbat he was
;jnatlflad in ?1lling his w1fe bacause
? S e AR practicing wltcncraft, it is

a belief sometlmes.held.byientlraly

sane Africans.”

\‘ i E ooooo/zs



- D5 .

In the gbove case, lMusele had been convicted for the
murder of his wife, A psychiatrist's eavidence said that he
wﬁs depressed and that his belief of what was right or wrong
was coloured byvth» belief that his wife was practising
witcheraft on him, VThe Quastion of whether the accused
ﬁight have bean labouring under an insane delusion was not
touched in this case, The accused was required to show that
‘hn was legally insane, There was a wrong view of the helief

74

in witcheraft.

Bargutwa,75
to =stablish imsanity, at times there may be a good reason

As was remarked in Rex, V, XKibiegon arap

oven where the acts are not themselves sufficient

to think that one has been labouring under an insane delu-
sion.76 It is very likely that Musele was acting under such
a delusion when he killed the wife,

It is unfortunate that although the Kenva legislature

14>
A

s\
o

{

recogniges witchcraft,77 the High Court is in doubt as to .

N LA
¥4

N
o &

i £

f xf
wheather or not witchsdoctors exist.7“ ol

3.2, THE I5SUL OF INSANITY

™

As a ﬁefenca to a criminal offence, the issue of
insanity afi;és at.ﬁhn trial for the c?fénc». Section
166(1)&3) ofrthg Criminal Procoéuro Code states:
| "Where any‘act or ommission is charged against
any‘person as an offence and it is given in
évidnnce on the trial of such a person for
that offence that he was insans s0 as not to
be raspénsibln for his acts or ommissions at
the time when the act was done or the omnis-
sion méda, then if it appears to the court

bafore which such person is tried that he

i did the act or made the ommission charged

but was insane as aforesaid at the time he

A+iAd or made the same, the Court shall make



a special finding to the effect that the
accused was guilty of the act or ommis-
sicn charged but was insane as aforssaid

whgn he Aid the act or made the ommission."

\

.20 T TLEA OF IN“AEITY'*' g
’ %

As is Lqe case with all other defences, the 1Ssun of

sanity 1s ralsad by the accused., Whether it may be per- ¢%Z§§%r

&

missible fer the nrosacutlen to raise the issue in the course
3 ) 0

Bf a trial is not free from doubt.’

T%a courts are also cautious in murcer casas. To

7:kn sure tha+ an accusad was not insane when he did the

380

1111n“, the magistrates ar@ r&quirod to enquire from the

\ utherit1es at the Mathari Mental Hospital, as soom as pos-

!1b1¢, wza;uar fnarc is a recoré of the one being tried for

i»urder Lav1n& a mnntal qutcrj.“l This is so as to ava“» the

*3.2? Pvrs ﬁﬂn o?gnzann OF YROOF

: In crimlnal casas, ths onus is on the proascutlon to
3

¥pr0Vn thn accuSﬂd 8 guilt beyonéd any rnasonablp doubt.“2
But, whon it comes to dafences, the onus shifts to the

faccuSné. In Rax Ve RgssSB, the appellant was convicted of

gdurdar in trlal bafern a judge and jury. His defence at

i the trial was that be was insane at the time he did the killing.
3
F Tha 6a’~nca was. regactaﬁ Cn aﬂn»al the court put the stan-

Adaré af ﬂrﬂof in both cases to be the same, It seid:
E . :
ﬁ “Just as thn crown is obllgad to prove its
E N "

case bayond a reasonables doubt, so must an
accusod parson, to exemnt himself from

criminal responsibility satisfy the jury

beyond any reasonable doubt that he was

insanes in the legal sense at the Lipe Of

R I .
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This decision took the standard toe far. The law on

_ -
the point was stated in Hex V., Kibiro s/o Kariuki&) where the

respondent had been found guilty of arson. He was also found

to- have been insane o as not to be responsible for his action.

Jn the standard of proof required, the court remarked:
"1t is for am accused person to pProve on a
balance of all the evidsnce that he falls ’ ﬁﬁ
within the ambit of saction 1% (section 12
of the present Code)"""

The argument of the Court in this case was similar to

;?h
that in Rex V. Noor FMohamed Kanii~‘ where tha Court of Appeal

for TCastern Africa held that the burden is not higher than
that which rests on the parties in civil cases.

3.2C TVIDENCE TO FPROVE INGCANITY X

Zvidence that is usually adduced to prove insanity is

S

that of the circuamstances surrounding the act in questicn,

pental history of the accused and also medical evidence,

%3.20 CIRCUMSTANCES SURRCUEDING THo ACT

The easiest way of detecting whether an accused was
insane at the time héwcommittpd the act is to observe what L~
did, bow did it and sometimes the words he uttered at the tine,
This is the kind of avidence that is mostly relied on by the
courts in cases of insanity.

Tl

In Nyinge s/o Suwatu V,R™“, the accused had killad a

police officer while under a dslusion that the officer was
planning his death, Afbter the killing he surrendered himsaslf
te the police saying, "I have coms here to bs killed bescauses

thay wanted ny head." ~ The accused did not explain who "they"

refarred to but most probably, the word here refarresd the police,

00000/28




This statement was talzen to show that the accused was not

insane so as not to know that what he was doing was wrong.

a0.
s

similarly in Nguyai V. Republie- the appellant nad

bean convicted cof killing a girl he loved., The %illing was
brutally done and in the presence of a witness, The appellant
was carrying one of the deceased's dresses when he killed lher,
He had laft two letters at the scene of the killing. In one
of the leatters presumably meant for the deceased, lhes sxpressed
his love for hér and the hope of saeing her in another world,
In the other letter directed to his boss, he described the
killing as an "ineident", The Court of Appeal for Rastern
“Africa was of the view that these were. not the santiments of
a person aware of the appalling nature of his contemplated
acts, but more consistent with a thoroughly disturbed

personalitye

3,2 MENTAL HISTORY
]
| We have seen that magistrates are required to enquire

/fnto the mental history of one who is accused of nurder bafore

o .
trial comm-ncns.“l In this history, what is cof interest is
fmainly whather the accused has aver suffered from a mental
illness and whether any of his relatives has esver sufferad

from a mental infirmity. In Nguyai V. Republic92 attacks of

schizophrenia in relatives in the mother's side was considpred

as [showing that there was a likelihood of the accused having
| i
been under an attack ofthe diseasa, %

f b
\

{ i
(A

%f raising the probability of a re-occurrsnce of a similar !

Having been treated for a mental sickness is ragardaq

'? i ’ ¢

i/ o\
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Tﬁllab1°’5 but not binding on the court. It is ultimately

a0
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In cases of insanity, a psychiatrist's views are

for the court and not the meadical men to determine the igsue
s E o 3 94 Ty - cy 1 7“95 "'r‘!’ T ~ 4 ]
:of insanity. In Nvinge s/o0 Suwatu V.R Widham J. stated

‘that a court is not obliged to accept medical avidence if

there is a good reason, of not doing so. From this it can be

. arpued that where thers is nc resson for not accepting medical ~vi-

: : .. 96
dence, then the court should accept it.-

Y, x ) N .
In Fpuyai V. Ranublic,’/ the trial judge had irnorsd

o

the madical expert's avidences, e bad said that the doctor's

view was a mars axpression of his opinion. The court of Apreal

. for Tastern Africa had a different view and in coneiderins tha

b doctor's evidence, it remarked:

"Dr. Mustafa is a distinguished practition~r
in the field of psychiatric medicine and is
highly gualifisd both professionally and
through long exmerisnce ... his svidence

eee Was a considered view, arrived at after
more than one year's ohservation of the
appellant, with knowledge of the facts of
the case and of the appellant's family
history of insanity."98
The opinion that the appellant was suffering fron
‘ﬁchizophrania at the time he committed the offence, which
fimpaired his Jjudgement of right and wrong, was admittad as
;vidanCe.

From this decision, it can be dsduced that like any
chnr axpart opinion evidence, admissibility of medical

evidence in cases of insanity is influenced by the qualifica-

Bions of the doctor and hisg axperisnce.”?

Wi

knowledge of the facts.




CHAITTTER IV

CCMILENTS AND CONCIUSICHN

In the above discussion it has been seen that the law in
ralation to the defence of insanity has its basis on answers %o
some hypothetical questions. The questions had been formulated

by the louse of Lords when the decision in the !i'NHaghten's case

o

ey

was referred to the liouse by the crown for debate. The answers
were given by a number of judges.

The reason for the crown's involvenment in this decision
was the fear caused by the attacks on the British sovereign
and the members of their circle. There nad been {wo atlemptis
on Queen Victoria's life and all those involved pleaded insaniuy.
Thera were also riots by the British workers protasting against

Tr2

their conditions of life, With this background, the {Queen saw

1

Daniel li'Naghten as an agent of social revolution, }Sba there—~
fore wanted the House of Lords to make the law on thg point
clmrar. The Zusen was also seeking a very rosfrlcund ru1a to
be laid down in the interests of exemplary d@tnrranca{

The regulting !''Naghten rules were a compromis% helwsan
the Jjudges who gave the answers and the Crown. They WJF» such
that they leammd . too mueh to the wishes of thea crown aﬁd they ua
it harder for one pleading the defenecs of insanily to su¢Canﬁ.

In ipterpreting thess rules judges in England tréﬁtﬁﬂ
them like am Act of rarliament. They brought in the intsﬂtiona
of the judges who gave the answers and the resulting interpre~

tations werys DATIOW ONrSe

00000/51 &3




llowaver, at the time one who successfully pleaded the
: dafances was acquitted. This in a way did not please the Crown
as it was against its wishes., This 1lad to the enactment of the

Trial of Lumnatics Act, 1883, This Act introduced a special

verdict whfch was éxprnSSnd in the words "guilty but insane”,
The vardict had to be antered whenever an accused successfully
rleaded the defence of insanity. The Act gave the Crown the
nower to detain these people At his pleasure, They coculd be
restrained anywcere the Crown though fit. In most cases they
wares Testrained in a mental hospital.

After the Trial of Iunatics Act, the law became too

unfair to an accused who pleaded the defence of insanityve. In
addition to it being difficult to establish the defencsa, one
wino was successful had to be hospitalisead, The dafence counled
with hospitalisation after acquital is not consistent with {he
purposes of criminal law. The law requires that if one
astablishes a dafnnCo'to a criminal offence he should be allownd
tc go free, |

The special verdict of "guilty but insane™ made the
dmnfance of insanity wmeaningless. Instead of defining an
~nxception to criminal liability, it was designed to define
for sanction an exception from among thoses who would be free
of liability. It is a device for triggering indatarmiﬁann
restraint for these people.

It has also bean seen that the law on the defence doms
not take into account the accused's state of mind at the time
of the triale So long as one was insane when he committed the
act charg;d, he has to be restrained. lAlso whers the commisgion
of an offenes requires thers to be botk the commission of the!
protiibited act and a criminal intent, one who sucessfully pleads

the Asfence shows that he could not make Lhe requisite intents, g



this is one comporent of the offence charged, tlen the

did not comm 1t any offence, All the sames, suc

i Aa

prson is rnstrainni. Considering this last situation, the law
jllows detention of pmople who have committed no erime, This
hows that the law on the defence can load te s conelusicn that

4.

T? the society wants to restrain someone, mens rea is not necsas-
to prove a crime,

This is the law that was imported inteo Kenya by tae
., itish eonlonialists in the codifiad form. The powers ol t{he
Crown are now held by the I'resident, In the cedification law
?nlating to insane delusions was 1loft out. lHowaver, jud;ysg in
fintarpreting the law have recognised the delusions. Uns
| for ;ha'impértation of the TEnglish law was that the
;Engllsh law was that the Englishmen living in Kenya wanted to
Vlead a life similar to that which was being led by their broihers
back in England. Another reason was that they wanted to use tie
 law 2s an instrument Yo civilize the primitive natives,
.Th@ law night have succeeded in the formar purvpose dbui
;gs far és civilizing the African was concerned, this was ivpog=-
gsibla as thn African had his own-.lagal system ané the codified
-1aw was forolgn and unacceptable, The Africans felt that the
,forelgn law was bnlng imposed on tham., This was mainly bacause
tha codlflnd law dld not take into account their view of crime,

Thn Judgns in Kenya ars ﬂlthﬂﬂ “n: lishmen or neonle

peh -

Wlth English legal frainlnb WLnn it comes to interpreting

)
et
-
)

",law, they follow thn methods used by Tnglish courts. When
dealing w1th cases on Jnsanity, they seek help from nnglish
f prouncemnntq on th» defence. They rarely consider the fact

i that the Knnyan and Engl’sh societies are different.

wiaisesm im0 e
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The migsion to “"eiviliza®™ the African tec the Inplisiman's

jBQandard did not succeed, The law that was suited to the “nglish
‘society is up to now regarded as foreigm law., The criminal law

' has not undergone any substantial change sinee itg enactmnent in
;1950. After independence, nothing has heen done to reform the

' law to suilt the African socisty.

; The M'Raghten rules and therafore the law in Uenya hnsed

on thenm have their basis in obsolete views of insanity. Thny

. . -1
f ipnore the modern studiss of the mind. They also do not

'

recognise "irresistible impinlse" as a defance,

T

bde

n tha African sociatby

| e discussion has also shown that
tlis insane people are given & fair treatment like any cllier
mﬂﬁbnr of the society. That this is {he case aven al prescent
cannct be deniad, This is one important factor that the 13& on
“the defence of insanity in Usanya should take into consideration.

Ior the defence of insanity tc have some meaning, the
law should be such that one whc suceessfully pleads it is acguile?
Ths Jaw as it stands is too unfair as it appears to do mcre harm
than goodes To abolish the dmfence may bs said to bYe going too
far, but, the law as it stands demands it.

If the law has to remain as it is, then some Teusdy can
be done by withdrawing the powers of the I'resident., If this ins
done, an accused should be relemased as soon a&s hLe regains his
mental balance., 'The doctor's decision should be made final.
Irresistible impulse should also bs recognised as a defance,

Those people who plead insane delusions or insaniiy
through intoxiecation should be placed in a diffsrent caterory
and where one succeeds in proving his defence he should be
acquited, This is becauss thess peonle gre not insane in the

real sense,
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Those wiio act under a belisaf in witcheraft shoul?d be

s 4 2 . 20 = S % ; : . . . s . .
reated as 1f they had insan~ dalusions. This is because in

the African éccin%y witchcraft is taken to be a reality.

If the suggestaed reforms ar~ made, then thakmana will De
treated not as outcasts in our socisty as is tha casa undsr
ttn present law, but, as unfortunate msmbers of the society

who degerve sympathy.

csees /58
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'Abolish insanity delmnce!

.72 YIJ (1963)
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The law is administered on the vrinciple that
averyone is taken conclusively to know it,
without proof that he does not know it,

M'Naghten's case 10 CL & Fin 200 at 210.

This is dus to the assumption that offandars
like thiaves stmal bacause they cannot support
thenselves, It is thought that if they can

srarn their own living, they will stop stealing,

See AKX, Saikwa, An approach to Yenal

Administration in East Africa, (1966) 2 L.A.J.

Y25, at P28, where he Says that those criminals
who have been converted into christian faith
ars making a re-markable success in outside 1life

after the sxpiration of their sentences.,

This is defined as the "guilty mind™. Not all

offences require mans rea., Offesnces of strict

liagbility and those of vicarious liability are

sxcaptions.

This is the act that is prohibited by the law.

These are infancy, insanity, mistake of fact,

intoxication, duress and coercion, self defence

(or defence of property) and necessity. There il';

no settled law on the defence of necessity. The °
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Tnglish rule

must satisfy the court.

See (Coldstein and Katz, Abolishk insanits

defence, (19€¢3) 72 Y.L.J.

sems to be that the person

ez
o

at lage

-

B e e
wheare the writers argue that the defance

not designed to define an »xception to

k]

o
! (B

criminal liability but rather to deiine for
sanction an exception from among tucse wio

would be free of liability.
Sem the Kenya YPenal Code (cap 63 of
wherse intarnretation

of Kenya) sesction
the code is said to be in accordance wilh

3

o

T aws
RETE R y
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1.

principles obtaining in England and exires-

sions used with the meaning attaching U
& Ve ELOSS (1932) lzf" la.ai’.la .:v{o

themn.
148, R.V. luna s/o HMHubaba (1939) 10 I,
3 P ;

See also,

1

iEal

3

.

141 and Jonathan liichaesl Nyuyvai v, ue

Infra 62, whers the law on insanity in renys
’ i

was said to be the same with that in Inglar

Similarly in R ve. Magata (1957) s.A.

the court
construed togethner with the rules in M'Haughten
1]

=

2%

1.

and

said

"section 12 mu

be rTead

case and decisions following that cace

e o o0 0/
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This law was appliad by the 1897 East Africa
Crder in council. t stated that the Indian
BC-and C.F.C. ware to apply to the Zast Africa
Proteetorate (The pnresent day Kenya)

The law was received in 12th August, 13%7.

¥riedman, 'Cases and "aterials on Criminal .aw

and Procedure', at Page ©ll, says that the ©irc

racorded acquital in English law occurred zhn

1,000 years ago.

(1843) 10 CL and Fin 200, °2E.R. 718 (I.L.)

Tloldsworth, History of English Law, volume 2,

1966 at page #71.

The verdict was that the offender "committed tinm

crime while mad.,"”

See Barvelev's case (1603), R V. Arnord (1724)

lgﬁ;Tr 765, R V, Perrars (17€0) 195t Tr 86,

Hadsfield's Case (1200) 27 St Tr 1282 and

Bellingham's case (1212)

R Ve Arnord and B V. Farrers ibid.

Supra 12,

Supra 1l1l.
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20 In 1843 there had been a recent history of
physical attacks upon the British sovereign
and members of its cirecle., Hadsfield had
unsucecessfully attenpted to assassinate George
TJII in 1800. Ile successfully pleaded insanity.
Bellingham in 1812 had killed the Chancellor of
the exchequer. Two attempts hed been made cn
Queen Victoria's life in 1842, In neither
case was the perpetrator sentenced to death
probably in viaw of suggestion of insanity.
Alseo in 1842 there were severe riots by the
British workmen protesting their inhuman
conditions of life,

Under these conditions, Jueen Victoria saw
M*'Naghtan as an agent of a social revolution
and she urgad a very restricted rule in the
interasts of sxanplary deterrence, The Judges
on the other hand could hardly ignore their

humane feelings.

21 This is due to the heavy political pressure

(uentioned above) and the limited psychiatry

theorye.
22 (1957) 1 Q.B. 397.
23 iyif.
24, (1916) Cr. App R. 21
>5 ivia. . i g
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This verdict was probably given becasuse tThe
crown was not satisfisad with the nosition
as stated in llaghten rules and probably
could not stand such psonle being set Iree,
s seitlers regarced the Indiamn type of

Criminal lLaw as adulterated English law.

Zast Africa Order-in-Council 19C2. Artiele
15(2) stated that criminal law was to be
exercised in conformity with the Indian I'anal

C’Qd"‘o

Doth the Indian l’onql Codea and the Criminal
rrocedure Code were applied by the 1911 Tast
Africa Crder-in-Council, article 2(2).

Article 1l.

oee Ule Hiogo & others ve A=G for East Africa

Frotectorate (1914) E.A.L.R. 70, Nyali Ltd V.A-G

(1914) K.B. le

The term "Indian Cpriminal law" may be wmisleading

for tue law was virtually English law.
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36 This was in 1837
37 The 2ill was passed in 12C0
28 Cffences like adultery and enticement

which wore known Lo native law wars

found in the code,

r -

H. 39 Sems dabates on the Fenva lenal Code 5311

Legco debates, 1520 at lapge 447, where the

then A-G statad the purpose of tha Jolde a0

3

"to substitute the existing criminal law of
the coleony which is the Indian Penzl Coile
with an English termimclogy an? English
princinles of Criminal law and [durig-

prudence.”

40 Article 51 of the 1897 Zast Africs Urder-
in-Council emrowered a native court Lo
fear avery criminal charge aprainct = nativa

and drtermine it in accordance with the

native custon, Articln_?c of the 1902 Tasi
Afrieca Crder-in-Council require? couris to
be guided by native law whers it was not
repurnant to justies and morality, sesction
%2 of the 1030 Native tribunsls ordinance gave
a native tribunal powar to hear cases in whid
any native was accused of having committed ar
offence under native law, : But this did not

change the fact that the Ipnal Code was the

M tntomaTl VTare AP 2ha Fameasdasas wed 32 saaddeses Yam
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36 This was in 18%7

37 The Bill was passed in 120
38 Cffences like adultery and enticement®

which were known to native law wers

found in the code,

39 Ses debates on the Kenya lPenal Code 5ill

Lepco debates, 1929 at Page 448, whare the

then A-G stated the purpose of the (ode as;
"to substitute the existing criminal law of
the colony which is the Indian Penal Code
with an English terpiigidgy and English
principles of Criminal law and Juris-

prudence.®

40 Article 51 of the 1897 East Africa Order-
in-Council empowered a native court to
hiear svery criminal charge apainst a native

and determine it in accordance with the

native customn, Articln‘20 of the 1902 Zasi
Africa Order-in-Council required courts to
be guidad by native law where it was not
repugnant to justice and morality, section
3 of the 1630 Native tribunals ordinance fsve
a mative tribunal powsr to hear cases in which
any native was accused of having committed an

offence under native law.  But this did not

change the fact that the Ipnal Cods was the

Criminal law of the tarritory with native law
i P |
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‘This was on lst Jume, 1566,

Cap €3, Laws of ZXenya

~

Supra &
Saction 113 (P.C.)
Section ;3(2)(b)- (P.C.)
Section 15(3). (F.C.)

As a matter of fact, mostly insanity
deriving from intoxication is of
tamiporary natures and there is no point
in detaining such a pearson indefinitely
as section 166 of the Criminal FProcedurs

2

Code rpquiros.

For axémplé, if the delusion is that a

psrseon is about te kill him, them se~ction
17 of the Penal Code may come into opera=-
ticn. If the delusion bvlngs about a
“1staka of fact, then section 10 of the

Fenal Codes ccmes inte operation.

Cap 75, lLaws of Kenya.

dgoctzon 162 (3) (CTT)

section 162(4). (C.r.C.)
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Section 162(5)e (C.F.C.)
Saction 163. (C.P.C.).
Seetion 165, (C.T.C.)
Jee notes & & 5 Supra.
This is the only explanration of
holding one guilty when he &id not
exXsrcise his Iree Will.
Jaction 166 (1) (b) (C.F.C.).
Section 166 (1) (e) (C.F.C.)
Section 166(2) (Ce¥aColl
Section 166(3) (C.F.C.).

7

Section 165(5) (C.¥eC.), £ives him the
power to order transfer of the person
from any place in which he may be &
datainsd to maither a mental hospital

or a prison or to bes transferrad batwsen

thesa two institutions.

Bguyai V. Republic, Unreportad, Court of

Appﬂai'for tastern Africa, criminal Appeal

mo 750 of 1975, at Tage 10.
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Jf‘cticn 1(3. (C‘IOC.).
Ssction 165. (C.F.C.)
one notes 4 & 5 Suprae.
This is the only explanation of
holding one guilty when he did not
axsrcise his Iree Will.
Jaction 166 (1) (b) (C.F.C.)e
Section 166(2) (C.¥Y.C.)l
Section 166(3) (CeP.C.)e
Section 166(5) (C.P.C.), gives him the
powar to order transfer of the person
fron any place in which he may be i
datained to either a mental hospital
or a prison or to be transferread betwsen

thesas two institutions.

Bguyai V. Republic, Unreportad, Court of

Appeal for Tastern Africa, eriminal Appeal

no 75 of 1975, at Tage 10.
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&3 See also Suwatu V. R, Infra O wihere the court

commented, "To relieve from crimipal responsi-
bility howevaer, insa@ity nust be suck that
eaither the accused did not know what he wacs
doing or did not ¥now that what he was doing

was wrong"™ at Fags 976,

eds Supra 2%. High grade mental deficiency has
beesn held to bes a disease of the nind in a

™es N

Ugandan case. (Duru veR (1959) =.A. 407).

G5 supra 24.

€ ibid r 2l.

€7 (1939) € Z.A.C.A. 133 (135)

&8 (1956) 23 £.A.C.A. 622,

69 ‘ % Cre App ﬁ. 85,

70 At_page 624

v: SR (1939) 6 E.A.C.A. 143,

72 In Tanganyikavghe_pogition was clearly spelt

out in Rex V. Gerevazi s/o Lutabigw
9 E.A:C.A. 2& where the court said: "A perscn

who under an insane delusion as to existing

facts commits an olfence in comsequence thereof
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on the gssumption that he labours under

such partial delusion only and is not in

othar raspects insane must be co

nsidered

in the same situation as to responsibilit

as if the facts with respect to which

delusion exists were real,”

(195":‘) 23’ E.ACCOA. 622’ (6)25). '

tlin

1Aace

See R V. Nagata s/o Rachehakans (1957

Ze.Ae 330 (Uranda), where the court

the opinion that an African living

in the bush may become 50 obsessad of

7

was of

far away

the

idea that he is being bewitched that tle

balance of his wmind may bes disturbed

w0

such an extent that it may be descrided as

a disease of tne mind.

In this case there wae the medical avidencs

that the accused was dJdepressed,

See section 11, Xenya Witchcraft Act,

Cap

.7 which states: "Nothing im this Act ghall

affecf the 11ab111uy to the death penaltiy

of any p-rson who by uses 6 witcheraft

coummits wilful murder.

s
e

csesss /BB

el _Eea.\.;‘
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oee Allwwani V ROD i £ EZede 401.

in this case the court was of the opinion
thal witches are not human beings but
things. But, using the words "falsely

pretending to be a witch" implies the

axistence of a genuine witch.

judge remarked: "the matters is not {res
from doubt, but it appesars to me tc be 2t
leasl questionable whether, sven if il b»
permissible for the prosecution to raise
the issu~ of insanity in the course of a
trial, it is prop=r for the cass to ba
prasanied at the ocutset as one in which
tﬁo only verdict asked for is that of
'guilly but insane'". Here the accus~d was
prepared to plead guilty to a charge of

manslaughters

gee circular Yo magistrates, no.2 of 1237,

17 K.L.eRe 13C.

The circular says that simply giving a
natives name is useless. It requires
fingerprints of all persons coumitted for
trial on a charge of nmurder to be taken @
sent together with any other partie*
regard to the identity of '

b med e DB L Ll L
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Ses RBRex V., Kibiro s/o Kariuki, Supra

Supra, 88,

The circular to magistrates (supra, 75)
directs that medical evidence should he
enquired for. This shows that it is

important.

Supra, 88.

Supra, 62, at Page 8.

See seetien 48, Evidence Act, Cap 20.

Laws of Kenya.




