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T E CA E OR LOCAL GOV:s NT SER ICE

ISSION I t NYA

ACE

Th po e of thi Dis tation is ~o look at tee

lor Local Gov nment Servie Co i sio in Ieny. I must

oint out that on ul gr tly r il h lunged into

res arch of thi kin· thout fir t of all defining, or

t th very 1 a t st tin ,what Local GovernmentS vice
C i ion is, or hat it t ils,.i ondly one cannot look

at th qu stion a to ther n d a LOcal Government

S ic ion in I ya, without at th v ry 1 t

looking t th ature an function of Loeal Authoritie ,

it i ~ this ~e an function of Local

thoriti that qu tion to th n 0 a

cal Govrnm t rvic C is ion r sts.
)

I thu int to tir t d lin th aning of
Local Gov rnm t S ission an condly 0 1 ok
t th atur and iuncti of Local AQthoriti s in a very

broa an g s, so as to enabl put t hol

qu tion Or ~cal Governm t Servic C iSsion
into its pro p@jr'~t)~ti v •
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1 1

C HAP TEll" _ 'T lv 0

As I have already tated in Chapter One, the rapid

develop ent of Loc 1 Authoriti s and their services has

acco led the ene rise in the standard of living d

develo ent o~ better eans of tr sport tion d co um.eata.oa,

This growth in the scope and co pIeri ty of local servie s has

been acce anied not only by Increase in the nUlllbr of

employeesand the de~ 10 ent of 0 complexadmini t tive

pp tus ,but also by an ver growingreliane upon the

local tarf e bers 11 org s or the Central Gove ent

to prepare and i Ie t policy.

In this Chapter TwoI intend to loa at the po ition

or other cotmtries -or the world s ards, staff of Loeal

Authoritie and this includes pro otions, appointments,

salaries~ s kings, and Iso as to whether Loeal Governmt

starr C issions s" "lar to our proposed one (1) do exist,

and ir the,. do not exist why? My ain emphasis in aking

th above observations will be based on the Commonealth

Countri d the U.S.A.

The increasing Ii ce u on Staff in the proc ss o:

Local sent ti ve Gove ent, in a modemworld, or rapid

develop nt and eh ges both economicand olitical, akes

t e or cruit ent and election and the conditions

or ad d disciplin of t Loc 1 p10yees

important tter: Consequently, ev n a superfieial surve.y

or the ost salient variations in ethod is rrui trul.
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Thesevariations ar es ecially notice Ie in reg to

hd &kesth el ctions and what protection the

e ployees have against political and other prejudicial

actions affecting their tenure of office.(2)

The fir t faetor to be t n into con ider tion

is hether the appoin ent is de by local or centr 1

Govemmentorgan. In oat lmits of Local non-rap sentati ve.•
Government,such as those in the Philipines, Els 1vador,

Spain tc, the staff e bers are considered to be Central

G rmn t lO7ees.(3) In addition, in so e unit of

Local representative Govemment,including any of the
....•

are opulousMunicipalities in India, the top staff

officers are Central GovernmentCivil Servants who re

assigned to the Local Unit. Uso in India bec u e of

th ir lack of financial resources, the Ind! Local

Village Authorities oft una Ie to hire fUll-t e

e ployees especi 11,- those to serve in a co-ordinating

and d~ to day supervisory role of the Local ViII es

Acti ities. Thus the at te often ppoint , controls and

p s or such offici Is in the 1 er viII e and in

group of viII es. The of icial then dvise the Local

Authorities, serve as their Secret 17 d act th Ii 'son

betweenthe st te and the Local Governmentalunits in

collection of re enu, aintaining records and in other

p cified dutie .(3)(b)

In Ital,. and other countries. m.a.ny of the top,

MunicipalStaft officers ake their entire careers in
" ,
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Municipal Services and are recruited and appointed directly
by 0 s of the centra ovemment, h'ich also dete ine
their pro otions Inf ct in Italy. in ad iti n to the
elected official ~ each Municipality has a Secretary
(gener I), (4(a) th equivalent or our Town Clerk in Nairobi,
(4) who is appointed by the Central Government and who
directly supervises and eo-ordinates daily admini tration
It is therefore to the Secretary (general) th t the•
Hunicip 1 department he ds are directly responsible.
Al though his primary responsibility i to the council, the
Secretal."J"( ener 1) may nevertheless refuse to· Ie ent
any illegal acts of that body or of any municipal officer,
thereby gu teeing impartiality or inistration by the
elected and appointed officials. The Secret ry (general)

Iso provides continuity during changeovers in a inistration
and in any cases seIT s as the Local expert in public
Administration and administrative law (4( )

Such ~ys em in Italy and mAny other countrie~ not
only enab t ec:; the Central Government to cent r- 1i7e ann
standardize the r-ec rui tent, tr ining, examination, and

o otion or candid tes for loca chi f ad ini~tr tive
officer a ell ac:;other Loe 1 overn en po it ions , but
it also acilitates promotions and ran fer in positions
between local overnment units In some countrie , local
1mits a allowed a i "ted di c tion in choo ing an
officer from. a centra11y compiled li:::;t d, perhap ore
important in 0 e cases, they ay, requ qt a replace en
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or an ofricer ho h s not been s tisractory (5) In
few other countries, such as Srilanka (ceylon),

a Central Local Public Servic Commission as established
about 20 year o and it i lin ed with the Centr 1

Government (6) Direct supervision of daily dministration
in Sril a Urban Hunicipalities i entru ted to Chief
Admini tr tive Officer, c 1 he Hunicip 1 Co issioner,

ho is irectly re on ib e to the Mayor The post of..
this officer to

pon ib e, i

o al Municipal employee are
i e thro h ap oint ant of th Loc 1

Gove ent Servi e Co i ion, C ntra Gov rnment
A ency for the recrui ent, :ppoin ent d tr reI" of
the ajority or Local Government ploye s Established
in 1946, the Co ission is co osed of eight e ber

elected by the Minister 0 Local Government, plus the
Co is ioner of Local Government ho is the ex-orficio
Chai ,o! the n mated e bers, f'our are the di ct
choice or the Minister, the other four are selected by h'
from no inations ubmitted by various organizations

pre enting the unicipalities (7) In the Co i ion
's vested full 0 er f'orall per onnel easures, includin
establi ent of salary seal s d llowances and pension
runds , Uni.to ity in the Srilankan Local Go ernment
Service has thus been e tablished d better -;; ined

d xperienced of'ficials
unieipalities. (8)

de avai ble to the
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Be ies such as th Central

r< ~~
.Y/Local Pub ic

Service Co i sf.on in Srilan ay ere y

e rtify the co etence of an in ivi u or they
may 80tU 1y recruit, ake the aV{)ointments, the
t • the p otions, d take th disciplin
actions Appointment or th Lec Staff Offie rs
.•
by 0 an af th higher units or by other centra. y

located organs give the 0 portuni~ for securing,
at 1e st tro the Cent a1 Gove ent point of view,

certain mini um leve of inistrative c petenee
in e eh Muniei ality The Centr Government also is
a sured that local political considerations will not
hay an adver e e feet in d e ining he ca ib o!
th officia chosen (9)

Many Local Authorities~ includin tho e in the
United Kingdo , ha e th rerogative to a point~

ismiss d i ~o e di ci~line on their own employes
but the is an e1 borate sys e of re tr in
i ased by the Centr 1 Government La shieh specify
the necessar,y qua ifications or cert o ition , the
condition of working d th circumst ces d the

rocedu und r which an e oyee c be di i sed
These stipul tions re particu ar1y xacting or the
top-ranking and rotes ion l)ost For so po itions
the organ of the Central Government ust give specific
8l)proval ror the a pointment and ismis a1 or an of icia '10)
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In the United Kingdo (England~Wales, Scotland

and Northen Ireland) all the local uthorities have

the power to appoint such staff as are necessar.y to

c rry out their ork and they have a statuto

oblig tion to ppoint such officers s the clerk of the

,Council (or similar officer) whois the Chief

Administr ti ve Officer of the Loc uthori ty and is

responsible for the conduct of Council business. The

Cler. is often a Solicitor. in which case he is also

the Councils Chief Legal Officer. The Councils Financial

Officer is the Treasurer (or similar officer); he advises

on the financial implication of proposal , collects the

annual estimates and acts as Chief Accountant and Intema~

Auditor. Appointmentand dismiss 1 of somechief officers

are subject to the approval of the Central Government.(10)

However,despite what I have said above as regards

p rsonnel attars of Local uthorities there are occassions

whenLocal GovernmentStaff Co .ssions have been set up

in Britain, and I will thus showwhy' this occurred and

vh t the purpose of thi C ssian were:

The Local GovernmentAct 1972 of Britain led to the

reshaping of Local Authorities and it involved a mas ive

reshuffle of staff. It created substantial humanproble •

So . officers feared redundancy, others faced early

retirement; 0 her w re worried aboui:career prosp cts; others

were concerned about the inconvenience of a change in
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job location. The total effect could have been seriously
damaging to staff morale and could have produced added
difficulties in the transition period. However, the
atmosphere created by reorganisation was not one of unallayed
pessimism. Many staff felt that the new system would provide
brighter opportunities, that conditions of work in larger

#organisations would be more satisfaetory.(11A)
"Whether the prospect of changes is stimulating
or depressing depends on the out look of the
individual and his personal s tuation. The
restless and ambitious socials welcome the
opportuni ty for movement; the comfortable and
weary resent the stress caused by Disturbance~(11a)

Tbisssive reshapping of the Local Authorities in the United
Kingdom led to the raising or a few que tions!11B)

1 • Where the geo .phieal Area of an Authority
was to be divided, hw would ita staff be
divided?

2.. There was also uncertainity about rocedural
atters. How would the new authorities go

abou. "the task or a: pointing taff Would they
follow similar rule

3 Wha·t;compensation would be -available for those
who suffered financial 10 thrau h ovin
fro one po t to another?

The British Government ap~reciated the anxieties that
would arise The initial white paper (11c) published by the
conservative Government which was in power at that time in
February 19?1 announced the intention to establish a staft
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Co is 10n to dvise on the recruit ent nd tr nsfer of
personnel nd afegu rdlng of taff inters t. Subsequently
a consult tion p p r from the Directorate of Environment
invited sugge tlon for mattre on ~hich fuller dl cuss10n
w d ir ble. (12) N.A.L.G.D.(N tion 1 As ociation of
Locel Government Officer ) ~as particularly ins1 tent on
th n ed for st" co 1 aion as it felt that uch body
CQuld protect it member fro lac 1 council th t ct d
unf lrly to st ff. (12b)

Section 257 of the United Kingdom Locsl Govern ent Act
1972 duly author! ed th Secretary of St te to appoint
Local Govern ent St ff Co 1 slon. Inf ct, this CommisSion,

e t bll hed b fore the Bl1l bec e 1 wand in the
Interi period it we known aa the Local Government Staff
Advi ory CommIttee. According to the Act the ta k of the
Co 1 sion wa to keep under Review the rrange nts for the
r cruit ent of taff by the new Authoritie nd for transfers
of t'f bet~een the old Authoritle and the new onee.
further the Co 1 slon ~e to con id r t 'flng preble s
ceu d by the reorg niaatlon nd to advl the Secr tary
of St t on ny tep nece ry to fe QU rd the intere t
of t ff. Eight R glon 1 Offic d alt ~lth th Indlvldu 1
prabl of Lac 1 Authorltle whlle the headqu rt ra in
London concentr t d on general policy. The Co ion worked
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on ai ilar line to the ar 11el body u ed in the
London reorgani ation ine year earlier.
E entially its t k s to encou e, dviae and

rn , It a to re pect the inde endence and Le iti at
Ri ht of the new council so it h d no power to e
a oint ent nor did it se k to in! uence the
ap oin ents. It had no juri dicatioll over, pa:y,
grading or co pensation. All this followed the
London model. Local Authorities
with thi ituation as it offe

ere broadly content
d a prospect or Nt~~ 1.1

interference by the Co is ion. stional
Association of Loc Government Officers would have
ho ever preferred the Co sion to h ve had ather

bit of activity. (13)

On the other h d so e local units have t e
virtually ,unfettered prerog tive to "hire and f'ire"
the employees. In some U.S.A. Municipalities, ror
in tanee, the appoint ent and dis i sal 0 the e ployees
i under the rul control of the Council, the Chief
Executive, or of both (14). Althou h this ethod allows
the Local Re re entative 0 ana the fullest possible
contro over its tatt organs, by the ame token it

laces the e loyees at the ere of the re r sentative
o ans. A poin ents and di s als ay be strongly
influenced by political otivations and consequently
capable administrators have not been encourag d to risk
their eareers in such a political insecure vocation.
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In order to avoid this "spoils syste If any North American
citi s have taken the control of Local personnel
appointments and discipline flout or politics" by ettin
up form of Local Civil Service Co ission.. The ta s
of uch a Commission may vary. It a::! erely certify
the eopetence of a prospective e ployee or it ay actuall
recruit a lic ta, ake the appoin ents, dete e
promotions, and p s judge ent on all disciplinary action •(14)

The i te ot poin nt or depart ental h ds
such as Tre au ra, and Clerks that is lost unique to
the U.S.A. Direct popular election of depart ent heads,
who do not have seats on the councilor bnards is

lost unknown outsid of th Unit d States; even in
that countr,y this. practice is on the decline Of the
U.S Hunici alities with ore than 5,000 inhabitants about
a third have elected Treasu rSt fourth have elected
clerks, seventh elected ssessors, an eighth elected
auditors, and a twelfth elected ttorneys; about a half of

.tbe Municip lities with ore than 5,000 residents elect one
or ore of their department head .(15) This ethod of
selecting a inistrative officers is 1

antip thy to centralized control and
ely a re ult of an

confidence in so called
" opul r de 00 cyl1 hich existed in the ly yes or this
R public, today this anner of selection i generally
regarded or con ider d una tisfactory •
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In a few unicipalities the elected council men
the selves are department heads In the United States cDies
with the "Co i sion" fo of Government, for instanc , each
o the council e er has the direct ch e of a de~ tment
of the City A inistration with the councilmen determining

on the selves who shall be in charge of each department
Moreover, in so e of the maIler Municipalities, including
a few in th United States and S eden, the Municipal C er
i1=lelecten from mong and by the coun i. If) 16)

T e Ch'ef 'iL r i e Of iee 'n Ru an Local
Uni i Q_ t 'nva iably e te fro the C unci1. In
another ountry. E Sa v d r. ne v t'n~ n ce on the

unc'l i erve 0 t e S ,'citor (Sinn co) ho i~
tlyele ed hi, eci 'c n n y of the

a11e Muni inali i. s in thi s country o+he r coun t l en
the e ion of e'Dart~ent There are

other Municipalities in which the depart ents are directly
administered by the boa Thai and Swi s
Municipalities are an ex pIe (17)

The a e loa e local units in which the
depa ent he ds are appointed by an 0 an or an official
of a hi her unit. Example of this are the Phillipines
Municip lities whose de artment head re a pointed by and
responsible to the head of the counterpart depart ent at
the n xt higher level. Infact in the provincial eapitals
the bead of the Municipal public works department and the
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provincial public works department may be the same
man. (17)

It must however be poin ed out th t it i he feeling
of quite a ar e number of people, lItoreso eivic leaders,
that local selections of at f by the Loc Units i uch
better than th t by the Central Government. And thus they
oppose as was the case when the LOCAL GOVERNMENT COMMISSION
BILL 1980 was gazetted that anybody appointed by the Central
Government to determine (staff appointments, pro otions,
salaries, discipl·ne and ackin s). They feel ao va1=!the
case in Kenya that .t i un ar-r nterl central ~ovemT!lent
inteT"fe-rene an" it i~ an tte nt by the Central Government

O'V e~t a 1!y +he "'ID '1 inre"Oenrence they he e eft an'" ~i Te
he Gove rnmenf -00 eT' and Ruthori ty VeT' '1 the+ the LOC'A'

Authoritie. do (18)

'lU-a feeling can be well ed up by the following
extract Re arding advantages of Local elections over
Central Government appointment, Jackson has pointed out:-

"Where there is some provision that require
the consent of the Central Government to the
appointment, salary, or dismissal of a Local
Government Officer, that provision is not
inte.nded to affect the position of the officer
in respect of his work. It is meant togive
him some seeuri ty again t his own council, but
he re ains bound to obey all their proper
directions and he does not in any sense bece e
a servant of the Central Government. There is
however, al ays a tendency for an officer
whose ultimate fate ay depend upon
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"The C ntral Gov rmnent, to look to the Central
Government for gaidane in the conduct of his
work.. All experience indic t s that it is better
to have an whose concern and loyal! 't7 is
uti ly to the uthori ty th :t he serv than

an officer who h e 0 e t ptation to dothings th t he knows it keep hia in good
f your with the Cent Governments. Hence,
loc 1 uthorities hould always re any
powers or the Central Go mDlent in thi

. respect a b iDg undersir bl and to be justified
onl 'exceptional circ t ces" (19)

Perhaps this e ent t nd to av r st te the c e;

nev r-the-less it i incre ingly ceepted th t local

selection of employ es is ore comptible with the Local

repre nt tive Gov rnDlent than ppoin ents by a Central

Government organ ..

The staff po itions in mtI!'.IY local Govemment units,

p icularl,. in the Ie popul r rural units in under

develop d countries do not otter salaries, p ati e, or

p I spect of adve ent adequate to att:raet competent

personnel; Central GovemDlent ppoin nt can be h lptul

to mitig t s e of t ese disadv t s of Local Gove nt

S rviee in Rural Are s.. In the ore populous Lee 1 Units

of BllY eountries, tho\1gh, the statts are large enough and

the top staff posts are import t oup that e pable young

potential d.inistrator illing to train tor and ak:

e erof local Gavermnent Administration.. Thus the large

city; such a lfairobi, or MODll)asta in the e se of D.JI!tJ:1Yo!:I..

arativ 17 1 servoir o~ train d

and experiene d Manpowerto draw r· in selecting tb

top of'fieers, even if it limits it elf fro selecting

t th ranks or its own statt •.
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In er co trl .'tho h t Chi' A Inletr tlve
~w

a r top t tf etfie rat, sit r byOfflcers

This d velo

V be non-local •
t h dan

11. local p reon••
1e Local

S rv1ce In both th 1 populo
It to 1nere Ingly pre

r populous local
cation I 1'1ld.

Ther for trator ar b Ing
dr lnto th f1 Id end th lr rvicee re avallab1e to
a lar er n r 0 loc 1 Unlta. Such bI11ty bt
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CHAPTER THREE

DISSERTATION

In this Chapter ~ I intend to look at the Local

Govemment Service Co ission Bill ot 1980a The Local

Govern ent Srvice CommissionBill ot 1980 was gazetted

in the Kenya Gazette on 2nd Itq, 1980 and was signed by

the then Attorney General Charles !fugane Iljonjo. It

is thus Jlf7 intention to look t the Bill itself and tr;r

to analyse its pros and eons, so as to enable. e to
look t the question the Dissertation po-es as to whether
or not we need a Local Govem.ment Service Co i8sion

in KeDYaor not.

The 1980 Local GovernmentService C i slon Bill,
was n.ot the tirst tae the Kenya Govemment had sought

. or att mpted to introduce such a Bill that would haveW,..r led to the establis nt oj>a Local Go_mmentSerrlce

I~v C iesion in K~. It was inf ct the third time the

Government had sought to 40 se , The f'irst time the

Government introduced sucb a Bill vas in the 2nd session
of' the s condparli ent in 1<)71and the Bill was deb ted

on and defeated t it third reading. It was then

reintroduced tor a second t1mein the Third session of
the 2nd Parliament on 20th July, 1972.. This 1972 Bill

was withdrawn on 21 t Septe ber't 1972.

It is thus with the e two other times the Bill was

int~oaueed., that in JD'3' discussion and. analyse.s ot the Local

Government Service Co ission Bill of 1980, that r intend
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to trace the History or the Bill
It is only with this in mind that one can understand

the reason why de pite the i ort ce and need ror a Local
Government Service Commission in Kenya that attempts by
the Central Government to introduce a Bill enacting such
a Co ission have fai ed.

The Local Government Service Commission Bill which was
debated on, and killed, in it third ading in the econd
session of the second parliament in 1971 was ainly killed
due to the rol 0 ing reasons (1)

1.. "The M bers ot Parli ent felt that the ay,
Section 3 of the 1971 Bill, (similar but not
quite to the 1980 Bill Section 3), would lead
to the control 0 the Co ission by eople
of one tribe, n ely th Kikuyu. In tact

o e Me bers or Parliament went to the
extent o£ stating that since the Minister

s fro Muranga it w s a Bill introduced
by the Muran a cli ue to bring about
Mur~or the Local Authorities .."
They thus sought to have a bill hich ould
e ure that the C io er ou d be
ap ointed fro each pro ince d rro difte t
tribes ..

2 They felt that the Local Government Service
Commi ion would lead to the rinal centr lization
or the Local Authorities under Central Government
control, accordin to the hat was needed was
a d centralization or local authorities s
the original K.A.N.U(Kenya African N tional
Union) ife to and the Republic Con titution had
sought to do.
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3. Fin 117 the Hon. He bers of Parli ent
elt th t th Local Governm t Service

Co ts~ion a unnece s ry and auld
e to the' 0 1tion of unsuitable

candidates or unwanted ones on Local
Autho lties h id not ant the .

Due to these three f ctors the Loc Government Servic
Co is i n Bi 1 f 1971 d . t it third ad'
.rter a controversi 1 d otional deba e

Howev r be 0 I roce d to s::cu the 197 L cal
Government Service Co i sion Bi 1, I u t point out
that the establi ent of thi Co 'ssion w s fir.t

ec ended b th R rdac .~i of' 1966. The

Government ccepted the r commendations In 'P a raph

635 the d Co i sion reit r ted what the H acr
Commi .on he rec en e. Par raph 101 in th
Sessional Paper No.5 of 1974 ceepted tb" estab i bment
of the Local Gove~ent Serviee Commission to determine

ppointments, pro otion, discipline d t rma or condi tiona

of service for all Loc Authori~ e pl07 es. After
tbe killing of the 1971 Loe Govermaent Service
Co .ssion Bill t th C ntr Go·verrrm·enthow ver did not
give up with the i.d of a loc Govermilent Service
C ission d the th n Minister for Loe Gov r.nment
Dr. Julius Gikonyo Ki 0 r introduc d the Bill into
the Third Se ion of th 2nd P 11 ent the 1972

Local Government Service Co .ssion Bill on 20th Ju17, 1972.(2)

He gave the following s the re sons tor th rein reduction
of the Bill~-
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1 • One of its aims v s to give a sense of' security
and e anence to the e ployees who orked for
various local Authoritiesp

2. The Bill once passed ould enabl th se employees
to wor as i arti lly as ossible without
constant direction by the functional Co itt es
of th Council. the e functional Committees a.re
co posed of lected Councilors. He said that
the .e bez-s 0 the ational Asse bly were the
legisl tor of th ation and they passed laws.
However when it came to the imp entation of
the resolutions th t were pass d in the
National Asse bly,these atters were left to
the Civil Service and to the executive branch
of the Government. (He vas enunciating th

otrine of spar tion of power ). In the Local
Governm t at he said at t, despite
modifications having be ad here and there,
the lected Councillors were both legislator that
i to s ;r th Y re policy . in branch as

ell a an xeeutive branch 0 the Government.

This had
Government
thi Bill.

d to lot of ov rlapping, hich the
was now t.x;ringto remove by introducing

3. The third oint which the Gover.nmen had in ind
in reintToducing this Bill (1972) was to try and
attract young en and 0 en into the Local
Gove ent Service y h.v· t of service,
which i spective of where the I/002.1 Authority
is, are more or less similar. H said that the
Government had been uf erin serious y fro

short e of roperly train d lanpo er in so
of the Loe 1 Authoritie~ an therefore what the
Government s tr,rin to do with this Bill was
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3. was to create a Co is ion which would do
the work of ploying these types of people
intead of Ie ving the matter to the
respecti ve est bli bment Co . itte of
Coune'llors who are the selves el cted
politic 11y like the e bers of the ational
As e bl,.. Elaborating on this point further
Kiano said and I quote:-

"What I would like to say is that
administration in Local Author'ties
has suffered atly fro political
pre sures within the council b c use
the loyee directly r .ansibl
to the e ected Councillors We ~e
tr.ying to e at a situati n to a e
t from th t roble rf(3)

In summing up his reint ducing the Local
Government Servie Co ission Bill a the 1972
Local Go ernment Service Co-....•.••••.•ion Bill ano said:-

"However t the Bil.l bero u no' is
dealing with a Local Gove ent Service
Co ssion which would 100 art r the
remuneration, recrui ent~ di cip1in or
worker in local Authoritie. I have
said that it will be di at d to give
first prefe nee tothe Local pplicants.
The st f Co ittee will d al with Junior

ost for Local Authorities, and be
answerable to the Co 'ssion, for s nior
posts,. Mr. Speaker, Sir. a provision has
been to ak sure that pre r nee is

oven to the local people" ( )
The eeond tte pt by the Government to introduce

the Local Government Service Commi asfon et with a lot of
o po ition fro the 6 'bers of the National A e bly It

as opposed ror the fol1ow·ng .)
r~Some M ber of Parli ent 0 \..rh Mr. Tsum ,

the then He ber of Parliament for Lurambi South
was the ost voe 1, oppo ed the Bill on the

asons: -
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grounds that the Local Government Service
Co ission would be in effective, ince they
felt that it would have no contro , since
the Government did not provide the Local
Authorities with oat of their oney, it

a the residents of the e Local Authorities
that did so. (5) So they ondere how the
Co . sion wou d control how they paid and
e ployed their or ers Mr. Tsuma said that
the Bill would be useless because and I quote

~ him:-
'<v-
C (1' ~ '" "I ha:e y House and I control y
,~JI expenditure, but can anybody co e
f1f-r-- 1t~ and tell e that he wants e not to

') {\.Q. ~ eat ugali but only eat rice, yet
~9?~' I eating _u~li because I cannot

-" at'ord rice?How can I eet such<;an obli~lon. If (6)

This group or Me bers of Parliament thus felt that the
Local Govern ent Service Co ission would be useless since it
would e ploy and not p~ the staff and the councils or Local
Authorities ight refu e to pay the staff on the rounds that
they were employed by the Co i ion.
2. On the co position or the Loc I Government Service

Co ission Tsuma and those who shared his vie s
felt that the ruling by the Local Government
Ministerial Committee that the e bers of the
Loc Government Service Co is ion be eight

ro each province ould not be sufficient since
they could be fro different provinces but the
same tribe. Many- of the Members of Parliament
feared that even with provincial representative
the whole co ssion ·ght be dominated by one
tribe, n ely the Kikuyu. Mr. Juma Boy said:-
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'The feel'i th t the whole Co i slon ight
b minatad by on trib. Mr. Speaker Sir,
that is the whole 1de behind this provincial
r pre ente Ion Mr. Sp ker 511': (7)

This group of Member or PerIl ent wa strongly
condemned by Mr. 9t nley Ole Ololtlpt1p who w s then the
Asslst nt M1nlster for He Ith. who condemned the leed ra
who feared tr1b 11 nd a 1d It was high t1me the Nation 1
Assembly tappe thinking on the line of trlb 11 end
nepot! nd bee e N tlon 11 tlc. Heseld:-

"Mr. Spe k l' 511', co lng to the polnt aa
to whether there e f r or not becau
I know that v ry ny Honour ble Members
hepe do think perhap because the Minlster
comes from the Kikuyu trlb • for th t
m tter h 1 1nltiatlng this Co I ion sa
that the CO laslon can ploy only Klkuyu
or Klkuyu peopl ln this country. (S)

3. Some of the Member of Perll ent felt that since
the lntervl idS for the jab would be held In
N 11'0131,then the proviso under sectlon 7(~) of
th 1972 Local Government Serv1ce Commission
Bill which w 1m1lar to the proviso 7(4) 1n
the 19SD Local Govern ent Service Comml 10n
Blll, telllng the Counclls to meet th t1'velling
exp near all the candid tes who have tr velled
for interview w unfair aince so e Counclls
w re poor nd they ave th example of a Council
like the S uru County Council whlch at the
t1 e could deflnltelynot et such e)(pen e .(9)

~. So e of the Me 1'S of Perll ment also felt
that the St ff Co lttee provld d fer under

ectlon 9 of the 1972 8111 would be in ff ctive
since 1t Cd 8 P rt of Loc 1 Authorlty nd
they could not see how 1t could then play doubles
and be r span ibl to the Local Government Service
CO ls ion t the s e tlm • (1D)
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5. So e Membersor P Ii ent felt th t if' the Bill
w s passed there wouldbe no need to have Local
Authorities in KenyaBec use they wouldbe Local
Authorities turn d into rubber st ps. Theyfelt
that under the Local Gove ant Regul tions 196~,
the Loc I Authorities hd the right to determine
who hould serve the well. So e or the M bers
of Parli ent went to the extent of ~g that
11 Bill that were brought before the tional

Ass :hly for enacent, including the Local
Go rnmentService Co ission Bill happento be
brought by people whohave person 1 inte at in
the thus' plying that the Local GovernmentService
C i sian Bill s aeant to benefit oae people
at the expense of the Local Authorities. One
particular" ber of P Ii ent a Mr. Kurgat .telt
that th Co .s ion whn formedwouldonl,. benefit
the peopl of C ntral d airobi Provinces.

6. K8D3'JfIebers of Parli ent including Mr. Serone,.
the then Meb r of ParI' ent for INDERET felt
that the purpo e or the Bill va to further
centr lize the Local Authorities into the hands
of the Centr 1 Go rn.Jlent. Th y felt that since
centralization of .any thing had lready led to

lot ot proble s the Central Governaentshould have
bend centralising its ctivitie rather than further
centrali ing by introducing Bills such s the Local
GovernmentService Co_ission Bill. So they opposed
the Bill on the grounds tht its ai was 1D0re

centr lizing than streamlining staft tters and
cre ting efficiency in th staff of the Local Authoritie .
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6. Mr. Seroney supported this above contention
by aying:-

tt ••••• Now Mr ..Seer, Sir, by this
Bill th Minister is carrying out
th t process of centralization even further,
and he 0 ant to ta e aw y from
the Loeal Authorities the Right to hire
and fire staff ..\I (12)

Still on t e isau of eentralisation others who oppos d
the Bill fe t th t the w·ole pu ose of th indepen ence
consitution was to decentralise Administration and intact
at the L caster Co stitutional Cent renee Keny African

ation I Union (KANU) h d t so e owers to be given
to the Local Authorities and now by bringing the Bill
the Mini ter as turning aw fro the very wishes of
the ruling p rty K •• H.U. of which he hi self was a Member.
They felt th t the ethods of e playing by the Local
Authorities should not be taken away fro the as the Bill
purport to 0 hen these ov d the Loc
Authorities will be denied everything. In summing up this
above rgue ent of the M.P. s, Mr. Nthenge said:-

"Mr. Sp a e S'r, ot of p ople in this
country bec too bitieu d they think
they shou d have everything under their
control. I t to te colleague that
we shou not take a: the 0 er fro the
Loc I Authoritie and deny the the right
to e pI y and discharge."(13)

7. Other~e bers or Parliament who opposed the Bill
felt that unless and until this country can find
a ethod of stopping nepotism, corruption and
tribali , They woul be asting there ti e in
trying to do anything else because even if they
a ed to this proposed Bill the Me bers of the
Co ission would go on eployin their brothers
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? and that would be nepotism, they ight be corrupted
by being given on y by those who wante employment
and they eould 1so be c rried ;w,. by e otions and
only e ploy their own tribe en and that would be
trib li m. Therefore, the olution and only remedy
to the proble s or this country would be the
recognition or a new disease which was spreading
v r.1 fast and w s c lled nepotis and corruption
and tribali and something should be done about it.
They felt that it was because of this that the
Minister had not been ble to control these councils
because the councils had been doing things the
wrong way. The argue nt bove s e to b very
contradictor,y and at times very self defeating in
that what the Co asion ° ed at doin was to kill
this very new disease which they were calling for
the recognition of. (14)

8. Other ftellbersot P Ii ent felt th t there va no
need of Co i sion to recruit workers and send
the to LOCAL AUTHORITIES which will then p ,. th
They felt that in.tc'tCounty Council the selve
should be left alone to recruit the peo Ie and
deal with their own Arf °rs Mr. J Boy M.P.,
s id:-

"When 0 e of the e officers will not
work in accord ce to the directions of
the County Councils, how will the councils
take diseiplinar,y ction? I feel we should
not t e away all powers of County Councils
si ply bec u e we'" want to set up
a Co iesion.' (15)

The Bill however w a not oppo ed by eve17body, so e
, people did intact support the Bill. The then Assistant

ftinister for Local Government Mr. Munoko when he read the
Bill tor second to e said that:- (16)
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1. "First of all the Government had no intention
whatsoever of centralizing all the Local
Authorities po ers and infaet it as the intention
of the Government to see that Loc 1Authorities
were strengthened."

2. The purpose of the Bill he said was Il rely the
question of whether we should strengthen the
Local Authorities St Vbethe e hould have
staff in Local uthorities who ar capable of
carrying out the responsibilities entrusted to
the and thus be ble to erve the Wananehi better.
That is the only question whieh is contained in the
Bill and which the House is required to look into.
Mr. Hunoko s .d:-

"I h ve no hesitation to that if
the Government said that the e
competent at fanning th Local
Authorities so e ore services would
b iven to them." (17)

Others su:porting the Bill such as Mr. Mwith ga, felt
that the p saing of the Bill would enable the Staff of Local
Authoriti s to broaden their Local Government professional
outlook. He argued that thee w a eneral feeling angst

ost officers working in the Loe 1 Authorities that there should
be an independent body dealing with their affairs and they
were crying tor a Loc I Go ernm nt Service Commission and the
House should know this. He said:-

"If Hon M brs of P rli ent go back
to their constitutueneies and consult with
the officer in the field they will co e back
to the Hou e with a different indo I am saying
this because they will be told by these officers,
nGO PASS THE BILL BECAUSE VIE ANT IT BADLY" (18)

This 1972 Bill as withdrawn and killed d burred on
21st Septe ber, 1972, 8~ter no compromise was reached between the
Central Government and the Honourable Me bers of" Parli entr ,
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After this brief' history of' the 1971 and 1972 Local
Government Service C 'ssion Bills, I will now turn to the
latest Bill on the Loc I Government Service Co ission and
that is the 19 0 Local Government Service Commission Bill
which was gazetted in the Kenya gazette Bill Supple ent on
May 2nd, 1980. In its short title and co encement the
proposed Local Government Service Co ission states the
purpose of the Bill as rollows:-

tfAn act or Parli ent to estab ish a Commission
control the appointment of'persons to the starts
of Local Authorities and the discipline, re uneration
qualifications and training of' such persons, and
for tter incidental to and connected with the
tore oing sections." (19)
Thus in this short title and co encement one see

that the aim of the Central Government in introducing
the Bill vas to cre te a bod,y that would deal with all

atter pertaining to staff' in Local Authorities as has
already been done with the establishment of'the lready
existing bodies such as the Public Service Co ssion
for teachers, and the Judicial Service Co
Judicial Officers.

The functions of'the Public Service Commission are

ssion tor

very si ilar to those stated s to be the ones intended
ror the Local Government Service Co ission. The functions
of the Co iasioD are cle rly de ined in the Public Service
Co ission Act (Cap 185 or the I s or Kenya) and the
regul tiona ade thereunder.
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tI It ake, con irms, and translates appointments
and actin PPOLn ents, uthorizes pro otions
and retire ents and exercises disciplinary
control over the Civil Service "(20)
The Public S rvice Co is ion oes not however appoint

te chers as these co e under the purview of the Teachers
Service Co ssion which w s established under the Teachers
Service Co iasion Act, (Cap 212 or the Laws of Kenya).
This Act was passed in 1967 as the Teachers Service Co iasion
Act No. 2 of 1967. This Co .ssion was set up in 1967 under
legislation enacted by parliament in the previous year. The
Co ission became the e ployer of all non-Civil Service
Local Teachers in prima..r;yt second ry, technical and teacher
Tr ining institutions. Other functions assigned to the
Co ission included ro ottons, posiings, discipline and
the re uneration and te s or ervice of the profession.

The powers of the Pub ic Service Co ission also
do not extend to the ottice that fall under the revie of
the Judicial Serv'ce Co i sion, (21) hicb i estab ished
under Chapter IV of the Constitution and its work is to
appoint Judicial Officers. (22)

One can clearly see that all other "Public Officers"
have independent bodies that govern their stafr atters.
Intact Local Gov rnment Service Co is ion is long over due
in Kenya. Local Government Workers are the only wor era
of the Public Service to-day that do not have a stre lined
syste and are very uch at the ercy of their respective
Local Authori~ E ployers~
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PART 1 of the Bill is preliminary and Section 1 of the
Act contains a short title and commence ent and says that
the Act ay be cited as the Local Govemment Service
Co ission Act. 1980.

Section 2 - is the Interpretation Section of the
Bill. PART 11 - of the Bill contains Sections 3 - 7
which deal with the basic achinery of the Local Government
Service Co ission. Section 3 (1) - generally dea s with
the Establis ent and Constitution of the Co i sion.
This Section ays:-

"There is hereby establishment a Co ission to
be known as the Local Govern ent Service
Co iasion which ha 1 consist of not Ie s
than five nor ore than twelve em.bers
appointed by the President."(23)
Thi Section 3 (1) a the centre 0 a lot of

controversy during the 1971 1972 Local Government
Service Commission Bill debates in the National Asee bly,
Infact I surpris d that deepi te the c.ontroversy that
surroundered this Section in the 1971 and 1972 debates,
the Draft an of the 1980 Bill did v r.Y little to amend
it or i rove it to void f e h opposition to it. All they
purported to do :tnthe Draftin of Section 3( 1) 0 th 1980
Local Government Service C ission Bill ya . to replace
the word 'Mini ter'· in Section 3(1) of the 1971 and 1972
Bills with the word President' in the 1980 Bill. Thus
the effect of this 's that the fear expressed in the
debates of the o ear ier Bills still hold a lot of water
and are applicab e ~o section 3(1) of th~ 1980 Local Government
Service Co ission Bill and I thus int.end to look at these
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argue ents so a to enable e to reCG end endmentsto

tn Section.

In the 1971 Bill the wording of ection 3 (1) s

such th t the ftin! ter va sponsibl for 'th appoin ent

of the Colllllli. sioners ( e bers) ot the Co ission. This

was how var strongl" objected to by the Hon. ftembers of

th B tion I A sa hlY OD th unds of tear or tribali

or gionali in th Loeal Gove nt Service C ssion.

Infct the B1nisterial C .. tte which was t01'lled to look

into the Bill ter the 197tl Local Gove ent Servic

C ion Bill had tailed, et twic and considered

the e ab~)V8objections which had b en raised about

section 3(1) or the 1971 Bill and th ,. concluded that:-
"It import t to provide DOugh e s
within th Bill so that irrespectiv ot the
persoD in power, the will be enough atelU S
to protect th particul loe I Authority or
district so, th t the C iesion is not rendered
to be us d tor region tribal or person 1
ta ourl by the person in charge th t is the
p r on appointing the b rs ot the Local
Gove t Service Co ion". (24)

It w thus not surprising that whenthe Bill

reintroduced as the 1972 Local Govel.'flDlnt Serrlce C ission

Bill Section 3( 1) .or it had been worked in such a way as now

to refl et equal istribution of b so s to kill th

gional do . ation tear. The ection now tat d a

follows:-

nTh re is he ,. est blished a Co ssion to
be knownas the Local GoV'rnm.entService
Co i hieh hall eons! t or 8 r
ODe trom each province appointed by the
Bini t rn ..(25)
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Despite this endmentof Section 3 (1) in the 1972

Loe 1 Gove ent Service Co-.. ..~.••ion Bill hich Pri.a Feie

look d r ir. He lb rs of Parli ant were still disatistied

with it and th 7 felt th t the Section

wordd and insufticient

inadequately

inst tribal

domln tion, ince ber ot the Co Ission could be fro

difrerent provinces but the

th bers of the ation I A
e trib. Intact ost o.!

bl,. felt that the ide

behind provincial represent tioD s to perpetuate tribali

On of the lIe.ber of Parli ent aid and I q ote:-

"Th f ar is th t the whol Co is ion might
b dominatedb,. one tribe, Mr. Speaker, Sir,
that is the whole ide behiD the Provincial
Representation Plr. Speaker, Sir. "(26)

Mr. S rone,. oppo ing th Bill wa ainst the

wordingof Section 3(1) where h opposedthe appointment

ot the Co ·s ions ber's by the ftinist r, saying, th t

the Kini ter could appoint w ak people whohe could

influ nce and d in te. H propo ed that instead ot the

Co iasion ra being ppointed b,. the Kinister, they

hould be appointed b7 sort of a lIiniature Associ tion ot

Local GOT:rnm nt Authoritie of K llTa. H aid that the

pos ibility or a Minister &kingarbitrar.y ppoin ents

cannot be ruled out.

I whol -h art dl,. e with S rone,. bout the d ger

or 'givin one the powr to ppoint hi pawnsso as to

be able to Dlakethe propo ed Local Goe ent Service

e i sion hi owninstrument. In! ct the onl,. ditt ranee

in the 1980Bill trom th 1972Bill is that in the 1980Bill,

The ·President' repl ces the Minister s the ppointer ot the
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Co loner. Due to the opposition wh1ch we very stiff
in 1911 and 1972 s to th warding of Sectlon 3(1) the
Drat' r of the 111 ahould have for aeen that Section 3(1)

of the 1980 Bill ne ded 0 e ch nae and to '0

it fro bing r ject d It we In 1971 and 1972 hould
have provided a h if y m ure with which th proponent
and opponent of 111 uld have been content with.
They should have dopted the 5yst envisaged by S roney

nd dlfied it a bit a th t they gave the President or
Centr 1 Gover nt po r only to appoint h If of the me er
of the Co 1 slon nd th oth rr.h If hould hav been
appointed from no In tions h nd d In by lacal Authoritle
Dr the affiliate • (21) h t I have in ind as the model
th t th draft ra should h ve dopted In t 1980 Loc 1
Govern ent Service Co i s10n Bl11 would hav been del
very like the on u ed In the Sri Lank n Local Gov rnment
Civil Service Co h re th Centr 1 Govern nt appoints
only ,.of the Co is ion rs and th n th other 4 are ppointed

y the Central Gover nt fro li t of peopl nomin ted by
th lac 1 Authorlti end Af'111ate A ociation such as Unions.
Thi ethod if it h d be n dopt d would hav the
Appointment cceptabl and would hav gone long w y
1n m kin the Lac 1 Authorities f el th t the propo d Lac 1
Government ervice Co ion w not their fo and en y
but Ally nd Frl nd.
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It would 1 D ke th feel th t th Lac 1 Gov rn ent
ervlce Co i8 P rt of th nd nDt divorced

frDm the nd w nDt tool of punishm nt being u ad by
the Centr 1 Governm nt on th •
1s cone rted fe I1ng ng th Local Authorltles th t
their "Authority" lie In th 11' power to appolnt nd die 1

w Dmever th V w • In th STANDARD MARCH, 8th 1980 - It
ws reported follo on the Lacal GOY rn ent Servlc
Commis 10n Bll1 1980 :-

"A nlor offlclel of th a1robl Clty Council
Id bout th Co 1 a10n - Th hole Ide

1 n In ult to th Lacal Authoritle partlcularly
becau th Co 1 alan wlll t ke 8W y th
• uthority fro th Councl1s". (28)

concerted f llngThl
ng t Loc 1 Aut rltle that th 11' "Authority lie In their

pow I' to ppolnt and dl mi who v r they t. Section 3(2).
St t s "The PI' sldent hall ppolnt Ch 11' en of th Co Iss10n
fro mDng t th M mber ther of·. In th 1971 nd 1972
Local GDY rn ent S rvlce Co 1 10n Bl11 the wordlng of
S ction 3(2) ald; wThe Inl tel' h 11 appolnt •••••••
in te d of PI' Ident hall ppolnt.......... Th wording
of Sectlon 3(2) in 1972 Blll d bete w trongly object d ~o

by the Hou • Tn t n Mlnist r fDr Lac 1 Gov rn ent h d
be n prevailed upon by M bel' of th N tional A s bly to

nd sectlon 3(2) of th 1972 ill 1n uch a w y 0 th t
the er of the ion It If pp01nted th Vice Ch 1 an

nd Chslr n. Aft I' carrying out th reque ted ndment the
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Mini t r rat r ch nged hi mlnd nd r qu st d that the
N tional AS8E!mbly in ert once agaln th t the •••••••••••
"Mlni t r, shall appoint a eh lrm n nd 8 Vlc -Chalr n of
the Co Isslon, in te d of th on In rt d before, wher by
the Co is 10n r th aelv will b left to chao e from

ng th lv who the eh lrman ls. To support hi argue nt
he ade the following tate ent:-

"••••••Although It 1 not written 1 ••••We
prefer to e that ev n Hi Excell ncy the
Pr sid nt pprov of th kind of • p rson
who i to b th Ch irman of at tutory

a ~d like thi on. The e "mber will b
n w M r and if they e tach oth r nd

c:Pth Y ar a eho e fro n st the lvest-
Ch ir an they will not perhaps have known

aeh oth r long enough ••••• My awn per onal
conviction is th th "inlet r should be
allo d to app Int th Chal n and the
Vlce Ch 1 (30

On thl nt polnt th Mini t r w hotly oppoa d
and th majorlty of the Hause felt that It wa only f lr and
just to leave th Co Isslon to appolnt th Chalrman nd
Vice Chair an since in the nd it would b only them to 1
If they mad a wrong choice. It Is nawander that when the
intended en nt to sectlon 3(2) In the 1972 Blll felled to
insert the word "Minlster to k the appointments of the
Chai en and Vie Chei n it led to the 1980 Bll1 In ert!n
thst the Pre !d nt would be th on to ppolnt a Chalr n of
the Commls 10n from ng t the " Thl posltion 1

1 ilar to th m thod the Pre ld nt u to ppolnt the
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Chairmanof th Public Service Co ssion. (31) The

s e objection which pplied aiDst the ~inister

appointing the Chai in th 1972Bill wouldstill ppl,.

gain t the President in the 1980Bill and ost likely

the ~eelin th t th C i ion hould appoint ror

theBselve woulden be tronger to 8T. On should take

Social and Polit~· .con itions into account en

introduc· or . tteti11g to introdue newlegisl tien.

The Drafter should h v taken notice or th ract that

p ople enerally in Keny det st it due to the p rv lent

corruption d tribali c used by powervested in one

Banand so mst ad of tb President appointing the

Chairman, hould ha e left it up to the ColUlision Meiber

th el es so that they could work in h ony with an

lect d not impoed Ie der. ThePublic Servic Co ssion

is similar to the Local Gove nt Servic C ssion and it

eon ists of Chairm ,a DeputyC man and fiv other

e bers appointed by the sident.(32)

Section 3(4) (5) d (6) deal with the holdin or

office by the Local Govrnaent Service Co ion M bers

what h pen in the e e of a vac cy in th Chai ship

or lie lbership of' t e Co i sion. All these sub etions

authori the P sid nt to ppoint acting Chairmanor

11ab re.

Section 4 or the 1980Bill - Generally deals with

the Tenure of Office of b rs ot. the Co ission. Section 4(1)

and (2) de Is with tire ent, ap oin ent resign tion

of M b r of th Co .ssion.
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Section 4(3) - is very controversial one, both
fro a legal point of view, and from a political point
of view, this section reads as follows:-

"If a e her of the Co lssion absents
himself fro the three consecutive

eetings of the Co ission without
obtaining the written permission of the
Chairman, or, in the case of the Chairman,
fro the President, or it any ember
beco es in the opinion of the President
un!i t or unqualified to continue in office
or incapable of performing his duties as
a member o~ the Co ission, the President
m~ in such anner as he thinks fit d clare
the office of the ember to be vacant and
the office shall there upon beco e vacant.It(33)

The Central Government view as to by a Local Government
Service Co ission w s necessary is well enunciated in the
speech of the Pe anent Secretary for Local Government
Mr. Andrew Ligale reported in the DAILY ATION OF MONDAY
10TH 1980. In his speech Mr. Ligale said that when the
Bill was p ssed:-

" •••••the Right personnel could be attr cted
to work for Local Authorities if the employer
was impartial, which he said has not been the
case in the past. It ( 34)

The question ~ prudent an or wo an would ask the selves
is whether the wording of section 4(3) and especially more
or so in the last five lines creates
an . partial e ployer? Secondly, on what lines or basis
is the opinion of the President to be gauged and what is

eant by unfit and unqualified to continue? Intact the
whole controversy surrounding 4( 3) lies in the following
words •••••

" ••••.or if &n7 e ber beco es in the opinion
of the President unfit or unqualified .••••"
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Thus the key word is "opinion". So one will definitely

have to und r t d the eaning of the word "opinion" ir

be or he is to gr sp the lull eaning and implications or

Section 4( 3) • Accordin to th OXFORD GLISlI DICTIO:ARY

VOLUMEVll 1970 - Opinion h s been defined s folIo s:-

1. 'tyhat on thinks or howone thinks bout
so ething; jud ent sting on ground
insufficient fo:r cOlllpletede onstration;
beliet ot so thing s probable or as
se aing to one,s0Vll ind to be true,
though not cert in or est blish d."OR

2. "Whatone thinks about a particular thing,
subj ct or point; judge ent tormed or

conelu ion re ched, a belief', view,
notion." (35)

Thu in hort w t the drafters or th Bill eant by

'OPINION'knowinglyor unknowinglyis that what the

President thought of a ebers, character, quality or

alue, it is sufficient for him to if it is a neg tive

stillation to ack hill and it will be lawful. Thus the

effect of' the word It opinion" in the subsection is to leave

ever,ything as regards the oval or the e Lbersof the

Local GovernmentService Co ission in the hands ot the

Presid ne , this sought of thing can be very dangerous when

one looks at the very corrupt and tribal natu or the Kenya

Society to-day.

Inf'act all the President h s to do it the Commission

refu s to appoint his protege or friend, or ruses to

dismiss a roe of his, or di iasess an ally of his, or he

is pressured to sack the embers or the Co iasion if their

deeds or actions contravene the wishes o~ a power~ulgroup

is to 8Y;-
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"tb t in his opinion XXt Y. Z, inc pable t
unfit, and thus unqualified to continue s
e bers".

ft7 cont tioR i th t the bers or Co ssioner

of the Local GovermaentService C is ion should have

security of tenure such s that afforded judg ,8 of' the

High Court d Court of Appeal. Th Attoma,. General

and tbe Auditor General..' The,. intact will be acting in

a quasi-judiei I armers is implied bey seetion 12 of the

Bill and thus their taying in ottice and re oval

procedures should h e the ringent easure pplied

for th at-ber groups with ecuri't7 or tenur I haye

n ed bove.(36)

The other qu stion tht etion 4(3) raises

is hether the Loc 1Gave nt Service Co is ion does

ere te impartil Employer s Li Ie purport d to s~?
The r to this. question i that th etreet of

section 4{3) is to .~e the Local Gove ent S rviee
,

Co lssio partial in its dQtie d not impartial 1n

its duti s. What the Drafters of th Bill should have.

done is to word

embers 01' the'C
tion 4(3) in such' w '7 th :t the

i sion would be attorded th eeurity
given to people such as the Attorney Gen ral. Auditor

General, Judges, so,
~

to curb the rears of the Local

Authorities and He bers of Parli ent that thbil1 was

an att mpt b,. the Centr 1 Governmentto i.ntluence,

appointments --and4i ,isaals in the Local Authorities- , .,

aove such this va 1d have·gon a 10 vrq in en bl1ng

.this long awaited tor _andmuchneeded-Bill to ~e passed.
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Section 5 of the 1980 Bill - st tes that r ot

the Co iasion is not eligible for appointment as a Local
Authority Officer tor a period of one ar one da,.
co eneing the day on which he last, held or cted in
the otfice as b r ot the Co ssion. ~bis c use
is a good one although I reel th t it should be tor
a long r period ot 3 ye r art r h 1 aves the Ii lbership
or the C iasion so that y intluence they ild
in the Commission has b n eroded.

Section 6 - or th 1980 Bill d Is with the
Appoin ent or the Secret 17 to the C lasion d th
st rf or the C asion.

Section 6(1) - t tes
"That the President shall ppoint Public
Officer to b the Seeretar.r to the Commission."

The trect or this s etlon is to ake th po t or Seeretar,r

to th Local Gov ant Service C is ion public
office, (;8) which is a~ 0 the cas with the Public
Service Co lssion and the ~-aehers Serviee Co lasion.
where theSecretfU'7 of the Teachers Service Co lssion is
appointed 1>7 the Kinister for Education. The probl
that ises in this s etlan i that the Secret9.1'7or such

an important body such as this and who i a'Lsethe body s
Chi f Exeeuti ean just b re oved at the wish ot th
President as per s etion 25 of the Kenya Constitution
which at tee th ~ any public ofricer holds ublic
otrie at the pIe sure ot the PTesident who can
aboli h or ere te or reconstitute any public offiee.
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It i v y r ri in t aft r 11 t op ition
ti i th d bate f 1911 and 1912 the

ot tion 7(1) in the 1980 ill id not eh g

it rding.
Vb t in t Id o and ought to hay

, i to r s eti n 7(1) in such v o th t t e

C t th ir d 110 c
th Thi i i don lor t

r tion an 11 ane of b of th J'llblicS vice
C th b C i ion 0

by th t ot

by 1i Thi i li ie int t r c in
eti n ot th ion,

During th 1911 an 1972 d bat
1c C 1 11

ni t in eti

t Local v nm t

f P 1i ent f It that

th t ththi J)()l'ier o£ t

C 1 i n
ot

Id not r. ly b
of

I pencient

• SpFt::lnf=!V S idz
i ion at 11.
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01 th toe 1
do t in

in th PUblic Servic C ion
bers 01 th Public Service

in by P liam t. TIt CONSTITUTIONAL

OFFICES AND EMUN ATION ACT. (40) At 1 a t the JI\ it of
h ving th t, is th t t
try to inllu c.
by eking th t 1
th ir r un tion d

vill b no r on to manoeuv r or

b I th blie Servie C is ion
to th lin

e
it i unlortunat th t in a of bringing to Parli t,

th remun t1 n of t

• th draft
Mini t , vill

v nun t Servic C

GoVerJ'lmE!JltS ie C is ion

th ill en t ay th t th
remun rati n I th toe 1
ion b rs h y lro tim

to tim alter eon ultation with th
s eti n 1(3) tat

wi th th 'l'r a ury, ay
hat , alter e nsult tion
ti to ti pr crib th amount

o contribution to b p id to th GovenUftEl!l1t by toe 1 Authori ty

tovar th cost I th ion and h d te by bien eh
contribution hall b '!'hi S etion 7(3) ha to be
r in conjunction tion 7(4) 0 to bl on
to gr S tion 7( ) stat th .following:

"In
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any articular.-
Th sub ection 7(3) and 7() er th centr of lot
01 e trover y during th 1 71 and 1972 Local ~vermn t

ervic Co ion Bill d b t • Tn M b 01 arli nt.
very ch oPPO th. The g mood of th

o sitton to th s ~b tion as th t the Mini ter of
Loeal Gov mment was er ting Commis ion to tak a ay the

of th Councils to int th ir own p p1 and it
v t 111ng th councils that:-

Thy nd r eountr,y Counci1,·wOUld b b1e
i ion" exp ses. They felt that

unf ir an that if th Minister
u h th ght it in th

then he should find

thi t10n 1

CJ' ting
. b tint st of

m an of financing thi 1on.

th! thing on Local t i ti and ag .n forcing th 0

exJ>etliSes. In tb 1971 d 1912 on th toe 1
vernm t Servic C i i n th 01 arli t d

u th ub ion un£ortun t and th y haul not

pa!lSed.

It i with thiv op sitton in ind that on is
r ly surpri d to find in the 1980 Local vernm t Servie
C i ion Bill th ub ection v batim t th 1 11 and
1912 ill. It is no nd that th 1980 Local Governm t
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ill '1 ,d spit th gr at n or
vie commi ion, du t th I' luet etoe 1 venunE!l1t
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fin c s d financial ne4!as,

ill

Ver'lU'ltGil

is y t anoth

rdin t t toe 'VlJlJu .••••;;•.,i n t th

C tr

th

VAnlml!!ftt. 0

lislmlent 01 th al Govmrnnlm1t ervic ion
a i ::iUIlilell

In box-41nting th Local v

t tb n1 t •

ent Service C i sion

P tiality
'_~""':S.1 Governm t lor th lorm tion ofrea.!~on giv by tb

thc
ho •

an Uto ian Th ry or

1'0 1980 La al Goy nment S ic

I S tion 8 to 12 d th

i it ion 8 er lly

ctions 0 sion.
lovingt-

ARTIII - of th

C i s1 ill hich i

e
a t1 8(1) t

o i 0 maJC;e t intenc:led 1

t of th
1 • trover y both in



- 5 -

arli 1911 and 1972 Bill ts, an in th
during t 01 1980 h th

VD1NljlntJ of thi e1
ill

very

• t it r on to ~rue th th
J:':""~c C i· ion 11" cr

an 1m artia1 COJnmj.ssion'l

e
ting

2. ould the i t toe 1 Gov t Servic
i ion n t b bj t to th ir tion

~ -trol y ot on or aut rity
by virtu thi t' 8(1) or would th
r vi 0 I 11t:t lor i t'1

l"eX"JIlaJl.ent Sm~Q

i qu.ot in Lee: D ly
Government

t;-

C04 y to thi abov t tent, th r41ng of s ti (1)

wi th th I in th t th purpo 01 th as

partial an not· ~± 1

vour th
tthe

th
C

Ct%'
h

toe AUthcriti •'er.nment

em:ment i in

cat th it!

Qt),rar.mn~mt to ~-X1!~'i

e AU ori t1 in toe

t doing i 0 r ov th 1

art! 11ty an nowinv tit in

• It i no t th

thO))J:roSE~ th ill

~ th t it iSblllent and d pri\tation 01 th 11'



-
sec:oncny. i I COllCU%'l,. secticm 8(1

(4

4, 5
Ul.1:J.mtate eontro:l

mmmce,

1

" I

, I



- 51 -
"

).
ill.Cel'Jttrcu. Gove~ent

i aCO
i

c

1£"

8eCt1On 105 (5) 01 th

•.d.2'£·_ti1:\lti provi e

It

."
• (1) aqa:l.n

2)

J"O~a.L G~,er.IlIllE!nt •e

s10n Act i now

ma:ttE~S. 4tU\;Q.f,.. Go\rer.l'lJDE~1: "'~f_.ca

Appoint

1 3. t

di 'ssals

in

to aPtlO'ULt

i £i



- 58-

Sinc under the Local Gov'erJtUIlE!nt Service Co ssion Regul tion

1963, it is the . .ster who ecid s or whoh s the linal

~. ov s ari s, ro s s 01 Local Authority

OV'erJruRE!IltService Conunis ion' sOil e d sine th 1.""""$1•••.

Bi11 is by virtue o£ section 8 (2) subj et to th prons! ns of

any other written la • th it is th

th final say in all things th Couuw~~~.iondo s. This in

. ister whorill h Me

effect ....•...__s the commissi ,impot t, inef'lective and reduces

it to mere advisory rol. •

Stion 8 (2) giVls th impress! n t th whole purpose

01 t ill is il to .de t11 real intention 01 th

to b able to control 1 ttersC tral GOVer.lU1lE~t

and all r· of Loc Au ri ties ab olu y. look at th

o£ section 8 (2) of' tb 1912 lIOC::aL GoVe%'llJllE~t ervic

CUWI~*.::t.I.· on Bill coni alXwe con1:ention. This 1912

clause ' d:-

ttTh Minist I' ¥ regul t10n PI' scribing
the gr des into which Local GevemmentOfficers
shall divi d th qua11£ic t' on' £01'
appointment in ch grade".

The Dr tsmen of tb 1980 ill

reword the claus by putt'

it the thin

t th Draft

ded, or, 1 t us s Y they

v il over it but essenti ly

on th Local Gov'er.ttlDlE~t

Servic Co auld h e done is to word section 8 (2)

in such a y th t only ets ~ch s the c stitQtion, Penal

Cod d Civil proc:edure cod apply to the Local Government

ServiceCo ssion d not oer cts lile th Local Gov ent

Regula'ti 1963. which only tend to weaken .d undermine the
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t Co si • ch amen<1mE!ltwould go along 'flay in

£ cilitat· g th Indep dence d i

GovernmentServi co •s i •

tiali ty of th Local

tioD. (2) (6) - ays that th Local Gov t

. sion shall have power to

"recruit, appoint. d pro t p r on to hold

or t in olEic on th taiE oE every Loc

Authori ty and to ccm£' th appointment of

Y Local Authority Officer.-

eiples outlined in this subsection are good and sound

to th app intment of capable stalf.

~~an:ll.ining of the Local Government

e of Tribali

ty ppoint ts. er,

s of ti 8(2)

in their c text o£ the 19 0 Bill

e point t in th preced· g

th4ase we4i!lkrlLes e I h pointed out

is see 10: "11reJDain ut i

in tl ok,

'l'h rding of section 8(2) (6), 8(2)(c) and 8(2)(d)
is okay but until thabov recommendations I have stated

ti 8(2) (b) carri out 'Y rill be utopian

sub s. 1'h s sub tions briefly st t the lollov.i.ng

section 8(2) (e)

• ••• the Local Gove:·I!'J1ll1e11·tService Co ssion

shall h ~ po to rcise disciplin~
trol over all Local Authori ty Officer •

. dudi. e to suspend or remove
officer fro o£ ic ;-
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secti 8(2)(c) - st tes;-

Section 8(2) (d) st te:-
The Local GovernmentService Co has power
to vis Loc AUtllorit $ with to the
training of per ons appointed or to be appointed,
as Local AUthority fficers, d th st lishment
of entr ee and p tion examinations.·

tioo 9 of the Bill generally deals with the Delegation

of po s by the Commi51 n .secti 9(1) st ted the following:-

in writing deleg te
ti s der this

sisting o£ four of its
Ch' •

This is the only

su.bst tial1y d rally

in the two previous Bills.

of the 1980 Bill th t has been

d £rom what it VIas formerly

It he tti tude of reform. opted

ill in ti 9(1) was th emby th ts of th 19

r the whol ill then th Local Governmentservic:

Co i ty an an existing law in Xerll" •

PN~OU$ly thi eaion 9(1) wordedd.i££ tly d

lot o£ opposition was voie d in th 1911 and 1912 Bill

debt s. Secti 9(1) of th 1972 Bill provided:-

This cl.au.se 'V opposed

d erou thing despit

th grounds th tit as very

fac:t it
it said:-

done in other boards.

seroney oppos·
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"•••• But then

It is thus with this opposition in mind that the draftsmen

o£ th 1980 Bill ovid d £01'the executive committee to

h ~e 4 Co ·ssioners as embers including the Chair of

th Co ssion. This removes th dangers foreseen in 1972

and 1911 debates.

etien 9(2) stat s that:-

yo in writing deleg te any o£
its po rs dctions in respect of such
gr des or c teg ries o£ Local Authority Officers

y b pr s ribed to Local thority
or Local Authorities.·

In th 1912 Bill th c ory £ thos 0 ficers th Local

Governmen Servic Co .s ion could d leg te y o£ its

£unctions o ers was specified thos earning £660 or

1 s per annum. Tn 19 0 Bill howeverdoes not limit the
Local Gover.6OU•••••t Servi Co .ssion as en, However.one

'II £011011th t given by thec ass
Public ernc Co
has e1 ted so

th Co $1

Public ServiceCo 55 ~

d £unctions to Perm e t

s of Folic d p tmental
c:teg ries of Junior Staff. (41)H to e with cert .

etion 10 01 th Local Gover t Service Co •$Sion Bill

1980 deal generally the p rs of the Commission to
provi for examin tions d to ppoin t boards for these

exJamllnationpurpos s.
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10 (1) o£ the ill t tes:
in such

Und r cl s of its £unctions
others. to board

co 1st of pers S 0 are not
this could i

11k eJtiaml.natio •

¥ only or in p

t co s1 n u slik
promotion t org

not melillbe:r o£
Thisi

,,"VI'&.;;a~. sting olly ot persons who

p le dr JIJl trom CNtside

d $ dev lop t•th

On .I R • t pe.a1(Jt.ng about thi
cti 11' 1 72 ill said the £olloving:-

way 0

COlmtt or BBon'd

his .UIiU.~

(48)

t .rd cti

\oA~",~ation be done to only

mel:D.bersot tb

10(1

¥

unclex' th' .
consist of r

Colruni'55i

which stat s:-
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This provision I h ve lready pointed out i very d gero
nd it CDuld 1e d to th int rference Ith the functions of

th propo ed La 1 Govern ent Servicg Co ion.
Section 11 of the Bill gen r 1ly de Is with

ttend nc before th Co ssion end th production of
doc nt.

Section 12 of th 8111 deal with th protection
of the bers of th Co lesion. It tates as follows:-

-Every m mber of the 00 is ion, and ny
person exerci lng any power deleg ted
under thl Act. hall have th s e
protectIon d privil ge In c se of any

.action or uit brought agaln t hi for
ny ct dane or 0 itted to b don In

execution of hi duties un er this Act
8 1 by 1 given to Me 1 tr te

cting In the execution of hi office.8

This S etion i very 1 port nt one, slnce the bers of
the Co isslon need protection 1n th execution of their
duties under the propo ed Act. eeau th Y wIll be acting

fIn a quasi--judlci 1 nn r nd thus they need some for of
protection like th t forded M i tr te nd Judges.
PART IV- of the proposed 1980 Bill deals wlth i cell neous
things nd it cant in sections 13 - 18.

Section 13 - de Is with cor unlcations to the
Co ion and it t tes th t theyshsll be privileged.
Section 14 - I po as penalty for atte pting to lnf1u nee
the Co Ission d not exceeding ten thou nd

hillings or i risonment for tertiInot exceedIng two ya rs
or both uch fIne nd imprison ent.
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Section 15. I poses a pen lty for giving false
info ation to the Co is ion which is a fine not exceeding

ten thou and shillings or imprisonment not excee ing
termaof two years or both such fine and imprisonment'"

Section 16 - provides that fori-
"the purpose of Section 14 and 15 "Co -'ssion"
includes th Chai an, the Secretary and any
other officer, e bers or e ployee ther ot,and any person ppointed to assist the
Commission in the exercise or any or its
functions and powers and duties".

Section 17 - provides for a penalty for Disclosure
of Info ation to un uthorized persons. A fine not
exceeding Six Thousand Shillings or Imprisonment for
a te not xceeding one ye r or both such fine and
imprisonment.

S etion 18 - de Is with Regul tions, the Minister
ay after consultation with th COlIllaission

th running of the Commissions affairs.
ake tor

..
-0In the Schedule, there is laid out the 0 =, eelaration

of M b r or the Co ission and K orandum or Obj ets
and Rea ons tor the Bill which i
Attorney General C rl Hjonjo and te 23rd April. 198

Thu. the 1980 Bt11 for Loe 1 G vernment Service
Co i ion i. a hort Bi with only 18 Section •
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