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(1) Aseneral Frame Work.
This paper does not pretend to be exhaustive.

Sr.holarship demands that the dark corners in this branch
of law be illuminated for th ben fit of mankind'

Th fundamental assumptions there in ar quite
modest and are s follows. That wrongful dismissal is.a-
not uncommon to most of the work rs in the low income
bracket. That the present market economy is afunction
of property relations. That alife without a dependable
source of income is at best intolerable and at worst
dehuman1sing. For awrongfully dismissed worker, it is
even more worse. Invariably, one would have altered
his station in life substantially, and now he has to
live with the wounded pride. In an economy such as
ours where several demands are made on the worker by
his dependants who in most cases are not few, the
situation crystalises into an absuwtlity.

In the words of Professor Freund,
."

"Management's interest in planning production
and in being protected against its interrup-
tion is the exact equivalent of the workers
interest in planning family's life and in
being protected against an interption in his
mode of existence either through afall of his
income or loss of his job. All this 1s palp-
ably opvious exc&pt for a person blinded by
class hatred eitherway.,,2

W recorgnise that our legal machinery does come
to the aid of the victims of such "class hatred." It
provides various forms of remedies, and for our purposes
these are compensation and reinstatement.

To answer the question a to whether or not these
remedies are adequate, we first examine how effective
the institutional machinery employed in the adjudica-
tion of labour disputes relating to wrongful dismissal is.
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We proceed on the premise that our present labour
law can well be under tood by examining how our society
has envo1ved since 1895 which the British Government
declar.ed Kenya its protectorate. The role of labour
law in the capitalist accumulation process was only
second to guns in ordering the relations of production.

We then proceed to examine the so called freedom
of contract in the light of post independent political
economy and in the light of grea e scarsity of jobs.
We seek to show that the doctrine is amyth and that the
employer at all times calls the tune. He can hire and
fire 80 to speak. We then highlight what constitutes
this firing in labour law.

We th n proceed to examin the remedies if any,
available to awrongful1y dismissed worker, We have taken
the Domestic and Hotel Workers Union as a case study
precisely beCause most of our poor economic brethren come
within that union. Secondly, for various reasons b yond
their control, many workers who would otherwise come
within the ambit of the said union are technically outfit.
There is practically no machinery for the articulation of
their interests.

In chapter four, we indicate the reforms which is
pursued, would go along way in mitigating the hardship
caused to wrongfully dismissed workers assuming that the
political economic atmosphere remains intact.
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CHAl?T~~ ONE

REMEDIES: A HISTORICAL BACKGROUND

The present labour laws and relations are deeply

rooted in the fact of colonial process, and therefore,

transformation and the subsequent colonial formation

of Kenya's labour processes is inevitable. To under-

stand the present, we must understand the past. William

Ochieng', a prominent Kenyan historian has argued

cogently:

"Knowing wb at the societies have been like in the
past, and the socio-economic dynamics will give
clues to the factors that operate in them; ·and 1n
the motives and conflicts, both general and
pe.c-sonal that shape events."l

(a) The pre-colonial per iod and the ins t itu tion of labour:

In traditional African societies, each and eveiy

able bodied member of society was a worker. Excempted

from work were children of tender age, the sick and the

o v e ra qe d • Society had a duty to maintain them with ne-
, . Le.. tCasn economy was non-eX1SL~ncessaries for survival.

- these being simple production economies.

also 1:iuSt he .i ns t Lt ue t i o n of t"1e hired Labo ur as tile

family W5S a major working unit. To launch an assault

on nature, simple tools co upled with human exertion "Iere
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essential. One's dignity in the community was ever

present. The community was organized along co~muna-

listic lines. Each a~j 2very member had access to land

- the major means of subsistence. Nobody was competent
d

to alienate any part of it thereof, for it belong~to

the society. Nyerere puts ~ L...LL. lhus;

"To us in Africa, land was always organised as
belonging to the co~munity. Each individual
within our society had a right to the use of land,
because otherwise, he could not earn his living,
and one cannot have the right to life without
also having the right to some means of maintaining
life. But the African's right to land was simply
the right to use it, he had no other right to it,
nor did it occur to him to try and claim one.,,2

We have said that each able person was a worker.

Members of the family or household pooled resources

together for the satisfaction of their needs. If 30me

task could not be performed by a single ~ • 1rarr1l.LY,then

the whole com~urity joined hands. Such t as'cs included

defence, hunting and boma construction. People joined

and performed voluntarily and without hope for remu-
nezation ..:J

Traditional contracts took the form of hunting

or herding contracts, where the village elder would

Ll.
occupied li:l~1d;but ,:is ;-.·;donnotes, in these communities,
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the institution of family law was more developed than

contract.5

Human dignity was in some communities violated by

the practice of slave economy. Tru-~,slavery as a mode

of p.rodu c t Lo n wa s not pr evale nt in Africa., but we a.gree

with Rodney that it occured where the disintergration

of the society had gone futherest.6 At the coastal

part of Kenya and in areas where the sultan of Zanzibar

exercised sovereignity, slave economy was not uncommon.

We are reliably informed by Clayton and Savage that the

Islamic law which governed this area did permit 7slavery.

A slavels legal status was equivalent to a chattel. The

absolute property of his master.8

Another form of disguised slavery was the institution

of the hired porter which owed its origin from the days

of missionaries, explorers and military expeditions.

Africans were turned into wagons. They transported

m2chandize and luggage of the trvisitors". The penetration

of the interior from the Coast was a formidable task.
~'--~~'~)

T S 2 - t se flies c2 sL1Y killed don 1<: ey s , hence , the 1i'{ in '3

of Africans. The porters equally suffered on the journey

to the interior - loads were heavy, and the distance

to be covered was long - 12 miles a day. Famine awaited
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them. Dessertion was therefore not uncommon. Some

regulations were enacted to supplement these personal

contracts The major one was Regulations for the

Protection and Registration of Porters enacted under,
the E.A. Protectorate Ordinances and regulations of

1889: Under this enactment, eV2ry porter engaged

in a journey for three months had to be registered;

furnished with a deposit of money, and was to be paid

the balance six days after the journey. An unregistered

porter faced detention and non-payment of wages. The

caravan leader was under a duty to report the pun~shment

meted out to a district commissioner. The arguement

is that the fact of penal servitude indicates that the

porter had no choice. He could not enter freely and

terminate freely. Clayton writes:

liThe organisers of the caravans could inflict
puniShments and even dismiss the porter on the
journey. The D.C. did not Obj~ct to this~9

This happened in the name of the civilising mission,

and the search for legitimate commerce.

(b) The origin of British Imperialism

For our purposes, Imperialism dismantled the tradi-

tional economy; ~ntro~~ced cash economy and drove Africans



into wage labour. We adapt the Marxist postulate that
imp rialism marked the highest stage of capitalism and
that it represented the inevitability of the rotting and
moribund capitalist order. That it was necessary to
export the class contradition to new outlets so as to
waive off the impending doomof capitalism.10

In 1885, Britain, France. Germany and Italy
as embled at Berlin with an intent to partition Africa
for their own purposes. To mask the true economic
intentions, resort was had to legal formalism. Wolsey
contends that such spheres of influence wer~ either for
potential economic gain or were anciliary to the far
East and India." The outcome of the conspiracy at Berlin
was article 35 of the conference's General Act. Signa-
tories were to ensure the est~blishment of an authority
in the regions occupied by them at the coasts of Africa.
Ghai and McAuslan write that this gave "impetus to the

~2scramble and justification for it by the pratagonists.
Afo110w up conference came in 1890 at Brussels. Article
IV of the General Act empowered the acquisitive powers
to delegate sovereignity to chattered companies. The
signatories however remained vicariously liable for the
companies wrongs. The immediate response from Britain
was the formation of I.B.E.A. in 1890. This was
the major guiding factor in British colonial policy. In
1890, For ign Jurisdication Act was enacted in Britain.
The crown now had powers to exercise jurisdication in
Foreign lands, whether obtained by treaty, grant, capitu-
~ation, sufference or any other means. Section 9 pro-
vided for the exercise of the ju~isdiction as specified
in the orders in councils. Under this legislation,
courts wer h Id, and legislation in the jurisdiction
promulgated. Meanwhile, the I.B.E.A. continued its
profit mission on behalf of the crown until 189$ when it
went into 1 uidation~3 The British Government effectively
moved into her shoes by declaring Kenya her protectorate
on 15th Jun 1895.



Britain's colonial motives were primarily eoonomic.
'.-Richard Wolff records that at this stage in her history,

Britain was confronted with diminishing sources of raw
materials from South America and stiff oompetition Of
her industrial exports in Germany and North America,
The two countries regorously employed tarrifs and quotas
to protect their infant 1ndustries.~ It follows therefore
that outlets were s n in the new lands provided that a
capacity to absorb the export was created. But for the
overseas lands to be self- supporting, a plantation
economy was seen to be appropriate so as to give effect
to Lugards fantancy of limitles openings in the colonies
in respect of sisal, wax and cot-ton~5 ,

Interestingly, a protectorate was a foreign country
and British crown had no capacity to alienate land un-
ilaterally. This was the position as per 1843 Foreign
jurisdiction Act. This violated the needs of th time.
In 1901, East African Lands Order in Council was promul-
gated. In effect, unused land became idle land and this
capable of a,l.ienatlonby the crown, This disregarded the
African land tenure ~ystem which gravitated upon crop
rotational farming. The 1902 crown larlds ordinance was
enacted to apply the aforesaid order in council. In 191$
all land in Kenya became crown land by virtue of 191$
Crown Land.Ordinance. The radical title was vested 1n
the crown and natives became mere tenants at will
according to Wairlaina V. Muri tot6 The point being made

'here is the centrality of title to land which was seen
as an important tool in the exploitation of natural
resources. But the question of who was to create value
was not already settled.
(c~ The centrality of 'cheap labour.

The projected plantation economy was to stand or
fall depending on the presence of labour or otherwise.
At first, the authorities thought that Africans wer
unsuitable for this noble task. Said Commissioner Eliot;
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"Bantu people are somewhat low on the scale of civili-
sation with no inclination to trade and not much
disposition for work of any klnd1t17

Asiatics of Indian extraction were tried and discarded
because of the hostility from the european communities, and
the Indians desire to migrate as a whole family assured of
permanent residence in K ~8a. An invitation was thus xten-
dad to European settlers. But the invitation was riddled
with constraints. Settlers laCked finance, managerial skill
and wage labour. Capital had to be generated from within; and
so the professed goal became the extraction of surplUS from
the product of African labour:9 According to Smutts, this
would civilise the African. Failure to utilize the natives
sp It doom for the s ttlers who wished to lead the lives
led back home, and even better ones. They had no desire to
work harder than th y were accustomed to.

But since the Africans were proud of their subsistence
economiCS, and since they exercised control over their land,
they were ready and willing to continue produce their own
account. There was no way they were going to sell labour
power on the market~l Ways and means of extracting labour
had to be devised.
(d) Methods used to extract labour

Settlers openly professed that labour was their right
and the government had aduty to guarantee it~2 The govern-
ment responded favourably. Extractive methods ranged from
persuation, coercion and open force. This was the adminis-
trative bit of it. Taxation was the second and the res-
tructuring of the land tenure another one.

(1) The 1915 Native F~lowers Recruitment ordinance
enabled D.C.'s to procure oarrier corps through chiefs.
This way, timber was cut, and journeys mad ~3 Due to an
apparent shortage of w.age labour in 1919, Chiefs were en-
couraged to find more wage labour~
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Consequ nt1y, the 1912 Native Authority ordinance was ammended
in 1920 to r cruit africans by order of a D.O. for 60 days
unless for 12 months, he had been occupied. Simply put,
every able bodied p rson could be employed in public works
or private firms. Recruitment of labour was also regulated
by section 33-39 of Master and Servant Ordinance of 19l0~$
A recruit having been examined by a government doctor
signed a contract whose contents he understood not. This
was attested to by a magistrat~who were D.O.s. However,
labour agents flouted the conditions as per Birth's commi-
ssion of 1912. Missionaries were atso against forced
labour; unless it was absolutely necessary; and even so,
lt had to be legalised.

(11) Taxation was perhaps the most id al way of gene-
rating labour. It was the only way for the African to leave
his homestead, and work for a new value of exchange - money.
According to the then Governor, it was the only way of
increasing the cost of living to the native. Since 1901,
tax was imposed on every hut; payable in kind, cash or
labour. Meny African~ paid their cows, and its objects
failed.26 Later on, tax was imposed on the number of wives
an individual had and then, tax was imposed on all male
adults above the age of 16. Taxation thus made wage
earning inevitable. Wages were low in relation to produc-
tivity and the pur'chas i.ng power of labourers. "lages were
taxed at the source immedIately after pay. Zwaneuberg's
statitics indicate that the African was evertaxed. They
contributed to $0% of thp. revenue. Payment of taxes was
hotly resisted and evasions were not uncommon.

(iii) Perhaps the most effective way of generating
labour on the farms was through the reserve system. The
size of each and every locality of a native area was
determined by labour needs. The theory being that land
or its abundance was an obstacle to labour turn-over. By
decreasing land and increasing tax burden, one crest s
land pressure and ~deterioration of it quality, and there-
fore, energy is fre d and transferred to white farms ln the
form of wage employment.
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Okoth-Ogendo observes that this method generated labour
ftinand of itselfU especially when read together with
the incidence of taxation pOllcy~9 To generate pressure
on land, reserves were totally ignored in development,
Africans were forbiden from growing cash cropsfO and
infrustructure was non - exitent; not withstanding ,the
fact of heavy taxation on the part of Afr~cans.

An interesting phenomenon about the extraQtio~
processes was that all the mechanisms employed worked
simultaneously. But imperialism was not happy with
the extraction process. Cheap dependable labour was
the goal.
(e) The role of legislation in tamin~ labour:

Most of the workers were targ t workers. They
would work for sometime, get mon~y, return to the
reserve only to turn up late, or not turn up at all.
This problem was overcome by the introduction of the
institution of the resident labourer. A Resident Native
Labour ordinance was passed. It enabled the settler to
have a pool of cheap and dep ndable labour at all the
time of the year. OstenSibly, a resident labourer worked
on the Master' Plantation for 180 man days and was
given a piece of land for his private use. Such rights
w r merely usurfructory rights. When a Master sold the
land to another Master, they were also passed on as
chattels.

The Employment of Natives Ordinance of 1919 was
enacted primarily to keep labour on the farm. Any
servant was subject to rigorous imprisonment if convicted
of failing or r fusing without lawful cause to commence
the service at the 3tipulated time, having entered into
a contract; If without leave or other lawful cause did
absent himself from his employer's premises or other
place proper and appointed for the performance of his
work; If he refused tC) obey any command of his master or
of any person lawfully placed by his master, which
command it was his duty to obey.
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Section 48 of the same ordinance provided tor afine for
a person convicted of any of the various forms of mis-
conduct. That was to say:

1. If he shall wilfully or by wilful breach of duty,
or through drukBness do any act tending to the
immediate loss, damage, or serious risk of any
property placed by the employer in his charge or
placed by any other person in-chargeffor delivery
to or on acoount of his employer~3

2. If being employed as a herdsman, he shall fail to
report to his employer the death or loss of any
animal placed in his Charge he shall allage to
have died or been lost~

3. If he shall without lawful cause depart his
employers service with intent not to return there
to 35

It is evident that farm labourers were forced to work
by a farmidable array of contractual Obligations reinforced
by criminal penalties. Master and Servant ordinance36 was
another ordinance of substantial notoriety. It also
provided for penalities where the employee failed to work,
was absent or under the influence of drink during working
hours, was careless at work, or used the employers house,
vehicle or property without leave of the employer.
Punishment ranged from lOOSing one months' wages, imprison-
ment for one month or two months imprisonment for wilful
breach of duty, drunksne s , damag or loss to employers
property. In R.V. Onyingo ~a Duk; the accused had been
charged and convicted under Master and Servant ordinance,
but was released on the ground that he had been ill-treated,
and aplea of guilty had not been entered~

The Native Re istration Ordinance of 1915 which was
brought into operation in 1919 was aimed at helping the
enforcement of the employment contract and monitoring the

ovement over all adult male Africans. It was designed to
root out the problem of dessertion.
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Und r thi ne ordinanc, it w obligatory for v ry
mal_ rican bov the apparent e of 16 y ar to g t
himself r gistered at the g1 tretion office in the
district her h r ided. Hi district, tribe,
location, ub-location, circumcision a' and a full set
ot finger impr ss~ons were taken. He as then issu d
with a certificat where his ersonal part'cular and
1 It thumb i pr ssion appeared. A copy of thi ocum nt
was sent to the C ntral Regi tration of,fic in airobi
together with th full s t of fing r impr salons. They
wer filed s p rman nt record and wh n needed 'by or
oth r uthoritl • could be used for tracing the person
or for any other action.

As tor the employer eng ging a re is ered frjcan,
he was under an Obligation to insert th relevant employ-
ment particular for which 8 column, wer~ rovided on the
Registr tion certlfic tee Th.. ine ude th-:~name of the
employer, nature of work, dat of engagem nt, r te of wag s
on employment, r t ot wag on discharg , 1f iz flour
given, date of di charge, an em loyer's ignature on dis-
ch rge. The mploy r wa r uir d to forwa d to c ntral
records office at Nairobi a po t-card retura in resp ct of
nga ernet, i harg and d ention or death of aregist red

African. These returns constituted a permanent record of
employe's movements and wer evidence 0 contracts entered
1nto. The most obnoxious part of it as thE.' Obligation
impo ed on Africans to the effect that he had to carry the
cert! ic t or theKipande a it was known in Kiswahili on
his erson, and to produce it hen d and d by the olic,
Any ale African without could be prosecuted. and none
00 ld employ him if he had no Kipande or if he had not be n
signed off by his pr vious employer. It the worker desserted
ther would b no such signatur t and the worker would for
the purpose of the ordinance, be deemed to have abscond d,
wher upon retri v 1 would follow. The work r would then b
subject to penal con qu nc • To the colonial authoriti ,

VJC1. .;the Kipand en a asymbol of p triotism. In the wordsA..
L ys,



"In Kenya, the direct obligation of the individual to
the state has been driv n home by the Registration
Act which compells everyman to carryon his person
a certificate that contains his industrial History.,,39

Subsidiary legislation was also employed to check the
movemnet of Africans from reserves to towns. The aim was
to avoid overflooding the labour market. The Nairobi
Municipality By Law of 1929 was one of such legislations.
The by laws wer vigorously nforoed by the courts. In
the case of Isherdas Gulbrai 192+1 19(2) K.L.R. p.117, the
accused was convicted for the offence of permitting natives
to reside out of the native location in any area in the
municipality without the permission of the town clerk
contrary to section 187 of the afore-said By law.

The vagrancy rules were used ruthlessly against any
wanderer. The colony out of the reserv was out of bounds
for the unemployed native. In Njorogewa Kimani, the
accused who was a first offender was given a custodial
sentence by the court for vagrancy~O

Another set of rules aimed against the freedom of the
indigenous people was the rative passes ules of 1900. In
Lubui Kingu and otherstl the court while interpreting Rule
1 of the said rules, said that the rules prohibited the
crossing of aboundancy by a native without a pass. It held
further that it was an offence to cross such aboundary
without such apRas.
(f) of decolonisation:

As early as 1919, organised resistence on the part of
the peasants and workers was noticeable. Markhan Singh puts
it thus: 42

"They chose the path .of resistence against this system."
In 1919, the first staff Associations began to appear

on the scene. Prominent among these was the Young Kikuyu
Association whose leader was Harry Thuku. The d mands were
inter alia as follows.



(i) That the increased hut tax be reduced, and that the
hut tax be replaced with poll tax.

(ii) That the Kipande system be abolished.
(iii) That the forced labour be abolished, and labour on

government projects be rewarded accordingly.
(iv) That wages be increased.

The then settler newspaper did not think that the
workers combination was a force to reckon with.

"Perhaps there is no need to take the native
association so seriously for afterall the native
tribes men have not yet arrived at th plan of
education and Hi her thought properly to understand
the science of political economy we want neither
czar nor Lenin in Kenya. This t rritory demands
British rule and essenti~lly European rule~3

In 1922, there was a general strike in Nairobi. In
the course of the demonstration on the 16th of arch 1922,
195 people were shot down, and Harry Thuku was arrested.
Markhan Singh comments:

'Thus on that historic day, the tre of Uhuru was
watered by the blood of our martyrs. They were
martyrs of Kenya's national move~ent and Trade Union
movement. A new chapter in the History of Kenya had
began •••44

Back in Britain, both the liberal and clerical spheres
were decidedly against allY forms of forced labour. In the
1930's. World governments began to take cognizance of the
voice of workers. In 1936, the I.L.O. General Conference
adapted the Recruitment of Indigenous Workers convention45
which provided some humanitarian provisions for the recruit- \
ment of labour. It champi,oned methods of preventing recruit-
ment by illegal pressure, misrepresentation and mistake. It

1\championed the elimination of the process ot recruitment and
suggested that the market be left to the invisible forces of
supply and demand. It championed the course of the workers
education and the general education of the natives with th
aim of improving the standard of living for the indegenous
people.
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In 1939, the I.L.O. came out with th penal
sanctions ind genous worker convent1on~6 It call d
upon th signatories to abolish all penal sanctions
for any breach of contracts to which it applied~ The
convention came into force on 8th of July 1943, and
Britain was signatory to it. Although penalities fell
into disuse, they still remained in the law books, they
were not abolished. In 1957, I.L.O. adapted the aboli-
tion of forced labour convention that for bade all forms
of forced labour: Article I state among other things:

"Each member of the International Labour Organi-
sation which rati!i s this convention undertakes
to suppress, and not to make use of any form of
forced or compulsory labour as amethod of mobi-
lising and using labour for purposes of economic
development. ,,47

The I.L.O. Resolutions had some impact on the deve-
lopment of labour law, alb it check d~8 Britain being
signatory to these conventions felt that it had an inter-
national Obligation to adhere to the I.L.O. convention for
the sake of good public relations. The emergence of the
Labour party as a ruling party between 1924 and 1929 had
important consequences. It marked a departure from the
traditional hard line policy of dealing with the natives
and secondly, it favoured organised labour unions in the
colonies. Strong pressure groups out to champion the
cause of workers also emerged in Britain. Prominent among
them was the Trade Unions Congress of Britain. The Inter-
national Confedenation of free Trade Union was even more
influential in matters pertaining to colonial policy.
Accommon phenomenon between these two bodi s was that they
were largely viable commercial enterprises, and had nothing
in common with the settlers demands for cheap labour, and
therefore, they were in a better position to take the
colonial government to task.

In 1943, the Trade Union movement was legalised in
Kenya by the promulgation of the Trade Union Ordinance~8
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However, the workers salaries still remained very
low. Labour disturbances which were prevalent 1n
the 1940's evidenced absymally low levels of African
earnings, poor standards of housing and living
conditions in general, not to mention the suppression
of political rights, the right to self-determination.

There were other important factors which
accompanied the softening of labour relations on
the part of the colonial government. The situation
of persistent labour shortages began to change in the
1950's, and this was the origin of the present urban
and rural unemployment problem which we shall say
much about it in the next chapter. The I.L.O. report
published in 1958 reveals how over population on land
had led to the search of employment. It further reveals
how the primary education in these days produced people
who had a great appetite for white collar jobs rather
than subsistence farming. With the need to pay for
education', and afford the necessaries, Kenyans began
to aspire for wage employment. At the time around the
independence in 196), wage employment was considered
a pre-requisite for social prestige and human dignity.
However,

employment opportunities began to decline
since 1960 the reduction of the workforce
meant that Kenya came to Independence with
ashrinking workforce.,,4~

The argument has been that at an early stage
of colonialism, a labourer was such an important asset
that a Master could not afford to loose. Various.--------statutory tools were employed tv tie him to a master.
It follows then ~h~ dismissal, wrongful or otherwise
was non-existent. For the so called worker was at best
a serf and at worst a slave. It then follows that the
issue of damages or remedies for awrongfUltr~ismissed
worker in so far as the indegenous people~ concerned
was unknown to colonial law.

t/



Capitalism is not static, Our colonial history
shows how cruel it was at its infancy. As it takes
roots, physical coercion in the extraction and up-
keep of labour is effectively replaced with
economic coercion. Brett writes thus:

"In a fully capitalist system, the actual
use of state power for the direction
should be entirely unnecessary. Or. _
capital has been concentrated in the hands
of the minority. The corresponding
inability of the majority binds them to
the owner by invisible threads and
ensures that they will always be
available at a price which the later

51can afford. I

This in a nut shell is what colonialism
sought an accomplished in Kenya; only that Kenya
is a d~pendant capitalist state.
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CHAPTER TWO

THE LEGAL ASPECTS OF EMPLOYMENT AND WRONGfUL
DISMISSAL WITHIN THE POTICAL ECONOMY OF KENYA:

(e) The Significance of a Contract of Service

Employment relationship hinges on the exchange of
apromise to work in return for promise to psy wag B.
Thi relationship thus comes within the ambit Qf e contract!
At c mmon law, a contract represents the 1e a1 expre sion
of the me tinq of the minds. It rest on two ssumptions.
That the contr ct 1s emanif tatlon of emutua1 agreement
between th contracting part e nd that it flowa from
their own free choice. The Be umptione took shape in the
hey daNS of ~ssez-f lr capitalism. CapIta1i m need d
law to afe gu rd th xcheng of goods and services on
the m rket. In the words of Kessler,

"Common lawyers r ponding to thi aoci 1 need
tr n for ad contr et from clumsy In tltutlon
it we In the sixt enth e ntury to a tool of

Imost unlimited usefulness nd 1labllity~ 2

Contr eta thus once nt red Int , w re treat d by
. 3th law s cr d. Court wer only re dy to enforce them.

Th conomic dl bll1ty was and till is not avltlating
factor. According to aeagle, th .re w B only one God by
the n me of contract, and his prophet was no other than

4Sir Henry Maine. M In h d been pI ss d by th fact
that progre siv societ! s h d mov d from st tu t
contract.5

Common 1 w obtain in our legal ystem bV virtue
of the judicature Act;6 nd the law of contract Act
of Kenya which stipulates that the English law of

7c ntract is our 1 w. Employment contr cts are
governed by the common law. Parties nter into
8 contract on their own terms subject to
limitations lsrd down by the law.8
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At common law, Judge were prepared to hold that

the greater the amount of direct control exercised over
the person rendering eervices by the person who has
contracted for them, the stranger the grounds for holding
it to be a contract of service.9 According to Lord
Denning, in a contract of service, aman is employed as
part of the business and his work done Be an intergral
part of the business whereas under a contract for
services, hia work~ although done for the buslne s
i not intergrated into it, but only acceasory to it.IO
The rgument is th t this intergration test blurs the
distinction between contractors and sub-contract,
and it must be supplemnted with th control test.
The relev nt guest ion is whether or not the servant
habitually works or a~articu1Br mPloyer.11
Aserv nt is also entitled to wages so long s he is
still witling and 1e ready to work. Thl .is so not
withstanding the fact that he is sick fo~ this is not
his ault.12 A worker cannot be heard to complain of

13being idle so long BS he Ie paid his wages.
This conceptualieation was nece sry precisely

bee uee our interest liea in that class of person
wh are ready and w I11ng to offer their mu cle and
or mental power in on ideration for pecuniary
rmuner tion. To such, wrongful dismissal bites
deep especially in the light of mass unemployment
as we shall demonstrate.

(b) The Inherited Mode of Production - A colonial
Legacy

On the 12th or December, 1963, Kenya ceased to
be a British Colony. The people ·0' Kenya had at 11
times been opposed to colonialism. The experienoe of
of the second imperialist war only intensified the struggle



14which culminated in the open violence of 1952. Tru~,
Kenyan at th t time 10 t amilttary b ttle, but won

~ ivictory pol cally. L~beral Europeans now embarkedA
on the proce f cre ting ruler in their own
image - a Itu tion whereby the Kenyan African would

• b ~he ostensibl rulers ch rged with the continuance
f clan! 1 role. Afric ne would then toil for

m ny c pitali ts in teed of one.15 Ahmed Muhidtn
observe :

"Ind p nd nce as grant d on the ba 1s of the
continuation of th yst m nd not on its d st-
ruction~16
Avaibl ev dence lend upport to thl vi w.

The 9 9 10n 1 p p r Numb r 10 on Afric n oc a 1sm nd
it applic tion to ~lenn1ng 1n Keny ubli h d in 1965
1 id down the gr und work for c pit 11 tic d v lopm nt.
A put b ci 1 cienti t commented th t it is not

oci list hu would mer _ fr m th poticle outlined
n the paper, but hard-he dad c ita!1 ts.17 In 1968,
n uthorit tlv p rt roduced by he Nationa Chri-

tien Council 0' Keny confirm d thi. Said the report:
"K ny' econ my Is r w n very r pidly, but
the q p betw en the classes •••.• a em to be
i ning. There ie cle r vidence of

few Afric n p titlc land bure u cr tict elite
who 9 e lowly merging with the commercial elite
to form n pex at th top of the oci 1 -
political nd conomic elite, while the m jority
of Afric n linger help lesBly b low the totem

18pole~ It lour cont ntion that thin analysis
i still v lid. The Kenyan nvlronm nt i one of private
investment, with the foreigner enjoying somewhat
domln nt po Ition. As th I.L.O. r port h pointed out,

"The stimated share of foreign - owned anufac-
turing nt rpris s In th output of the mod rn
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manufacturing sector 1s 57 per cent, and ev n
higher for profits t 73 P r c nt; both h res

re b 1iev d to be incr 8s1ng~l9
If w utilize Franta F non' 9 aeralleed mod 1,

the composition of most of Afric n states is BS follows:
At the apex, we have 8 tiny ph re group of the
repr entatlv 8 of the multin tional forms. Secondly,
th petty-bourg oiaie tra um conai ting of the Immlgr nt
eommuniti e in thoa 8t t 8 that hve th ira, Afric ns
on th high r ch Ion of th civil ervie t commercial
end other ector. The African ruling elas rightly
belong to thi cart gory. They have lot of f Ith In
modern imperialism, nd are its op n upport rs. W
also h ve the 1 rg t section of th population
can i tlng or the peasant and worker xplolted by the
int rnational cepit 1, and f el cheated by th P tty
bourg OiB e.20 Th argum nt is that exploitation of
the worker i rendered p08 ibl nd vigorously
malnt In d wh r unemploym nt is r mp nt a we prnc d
to how.

(0) The F et of Un mployment In Kenya:- .~
~\~·,,~\<>rl\

Th ruling class doe admit openly that i8 highr-:
In K ny. Speaking to Indu8tri 1 M gn ts in Bonn,
Pre ident Moi ppeal d to th m to come nd invest in
Keny • utl1ise the v il hl eh p 1 bour, and h Ip

olv the un mploym nt probl m.2l Apsrm nant Secret ry
In the Ministry of 1 bour a1 a cane d d rec ntly th t

22there 1s high unemp10ym nt In KenYB~
At 8 rh torie 1 1 vel, un mploy ent 18 blam d on

autom tlon In Indu8tri sand th t thi millt tee ag 1n t
23 ~1 bour int nsive method. ECO~iBt are not greed.

Sam rgue th t our population growth of 3.9 per c nt
is the high st by world at ndards. That m ns that it
is largely compo ed of young dependant who by the age
of 15, proceed to 8well the Industrial reserve army.24
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intention, court do insert in implied terms. It follow
that parties m y end up with an greement they n ver had
in mind. The doctrine Iso presumes one to h va cho en
wisely the person he wi hes to enter Into a contract with;
and hence, the Quallty of the p rties. Available
evidence d nies this, Most of the contracts these days
are 5tanda~d contracts offere~on a take it or leave it

. .
b sls. This is to say, that the economically dominant
party habitually seta th obligations of the parties th~re-
in while the weaker party only indlates his acceptance
by s1gning it. The 1 gal argum nt is thu :: Since there
is no negoti t1on, the purch or or 11 r lacks free
choic and i free to reject on oue c18uees;~~~hl

. Wignorea the f ct of he economic pres8ure prop 1 pleopl
"to enter into contr eta. It i t ntamount to e1 vating

the stronger to a position of domlnetion.2 for
nee slt~us men aT not truely speaking fr e men.

The argum nt is th t the virtue of th doctrine
can no longer be au tBined. The doctrin 1s a mare ploy
to the unwarry purchaser ee~ cially in labour relation ,
and like ita bed fellow that every on knows th t 1 w,
it i submitted th t it mw t elso be laid to rest in
the museum of lagal curiasitie .

(e) The State nd t~e Contract of Service:
H ving recognisad the explosive situations which

ere bound to ari a when all contractual relations are
left to the forces of demand end supply, protective
1.gls1atlon have been p ssmd 1n the present century
to protect th worker from unmitigated exploitation With
the first world w rand th second one, tog ther with
the accompanJlng economic crise in th bourg ole worlr;1,,
the atate could no longer limit its If to provid for
peace, order and m chlnery for arbitr tion. It was
charged with the duty of r v aling th revolutionary
potential vigorOusly.3D
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These id as find room 1n the employment Act of
Kenya.31 The Act defines 8 contract of servic s any
agreement to mploy or to serve en mploy e for any
period of time. This may b by word of mouth or in
writing. It may b expres8 or implied. A contr ct of

• ~~prentice hip and Ind~ntured le~~n~~~hlp also comes
within th m ning of statutory contr cta of rvlce.32

The Act requires ornecontracts to b in writing.
These ar as follow = Thos. contract which amount to
a parlod of s1x month or thoe which h va a number of
days 1n theggr g te to the equivalent of six anths
or more or tho which cannat be rea en bly xp ct d

;to b com I t d within Ix months. The mplayee m y
indic te his cc ptanc to writt n contr ct of s rvice
by igning his n me. It would p - r from the wording
of thi provi ion that th mployer he the bility to
influ nc the content of the s Id contr ct. He prints
the sam and requires th mploye t indio t hi

cc ptance by hi ign tur ; where upon th contr ct
becomes legally nfore abl ~ this i 0 not wlthstanrt-
ing that he h not 1 ned, for such 19n.ture is nat
m nd tory.

The Act 1 consiplcou Iy 811 nt on th tatus
of person who i to tt st where n mployee indicates
hi ace ptance. It could b nybody, even on of th
mploy e8. Th argument 18 th t th employ a ha al ost

no frs do of contract. Th 19t 1 tion lout to
prot at stand rd form contrets In employm nt relation-
ship. Th st nd rd contracts envi aged by the t tute
ar dr wn by aparty with more econo ic muscle, nd this
p rty will h ve 11 it inters ts d qu tely sp It out
in th contr et. Physical fr edom which th doctrine
Df fre dam of cantr ct emphs isea ignore the r lev nt
consideration, the conomic can id ration of th parti



to s contr ct. Mutunga observe nd rightly so that;
"Leg 1 r lations re 'und m ntally derived from
economic relations. A party's legal ~lght are
his prop rty right. The 1 gal rule xpre s
b ic conomic' ctor nd intere te•••••••••
1 w of contract tr t unequal e equal , and

lthough th Keny n law h s trl d to mitig te
33"this th fund mental prlncipl tll1 remain •

Our m jar lnt re ts 1s to xa ine the r medies
arising out of wrongful dismissl, and n tSBu which
spring to mind Is the definitive' p ct of th term
wrongful dl 1 aal which now turn to.

(g) Wrongful Oismis 1: A Conc ptu 1 Framework
Th m anlng of th term dia 1 1 i8 till

m tt r of sam diffic.ulty nd ob &ority. This ia lsrg ly
due to th cantu ion b!!twe n dl mt sal nd other forms
of repudiation 0' the contract of employm nt by the emplo-
yer. Fre dl nd h s off r d d finition which we shll

dept. Say he;
"Th concept 0' "Oi roi al" can b defin d
the xclu ion of the employ from ruther

mploy ent withth intention of sev ring the
34r latian hip or mploy rand th mploye" •

It i thus clear that for an ot to constitute
diami s 1 in law, two 1 m nta u t be aat1s'i d - the
obj ctiv lement of th discontinuanc of the xchange
of work for wages, nd the subj ctive 1 ment 0' th
intention to end the employment relationship.

Wrongful dl missal on the other h nd cov r
ections of th employer which the employe may trent
a wrongful repudl tion ~, th contr ct of employment.35

At common law, either sid may termint the
contr at of mployment by giving notice of the required
length to termin t the contract.36 T rmination without
notice ie a breach of contract. It amounts to ummary
diem1 s 1 on th part of the employer nd it 1 actionabl
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unl ss it is xcus ble under th law. Th learned author
of th "Encyclopedia of L~bour R lations Law" a of
the opinion that the grounds of summary di mis al by the
employ rare not yet ttled. Memb rs af th bench
h v concured in this vi w. The learned judge McCardie
once said:

"The principles ~overnin summary dismissal are
but r r ly rev aled.3?"
Howev r, a rule of pr ctice, courts of law

lw VS Inqulr as to wh ther the conduct complained of
by the mploy r 1 fundamental term of th contract or
whether the servant ha disre arded the e senti 1
conditions of the contract of ervice.38 It 1 eignlfi-
cant to not th t the employ ent Act provld s for various
fact Itu tion hich y ju tify summ ry di missal
by th ploy r. Section l? tipulat

"Any of the 'ollowing matter m y mount to gro s
misconduct so a to ju tify th ummary di~mi al
of an employ •••••••••••• ab ent ci m ithaut
1 v. intoxication ~hil an duty r ndering him
unabl~ to work, p r orm n gllg ntly or w ck-
1 ssly, use insultlng langu g to hi uperlare,
if h r fu to ob y la ru1 arder or command,
i' upon arr st. i no within four d y rei aeed
on b i1 or bond or 8 t at liberty; or commits
• crimin I of'enc to th mploy r.,,39
Tru ,th are fact situ tions which are open

to the investi etlan and det rmin tion by th cou~t,
but our argum nt is that a lot af h rm 1 likely to be

co sioned to th employee whi1 till pursuing his
rights in th coUP w h 11 d man tr t in the
fallowing chapter.

Un mployment 1s diss t r. wh th r nction d
by summery dismissal or by the operation of th
invisible market forces. It is s neg8~ion of human
dignity nd quality. The I.L.O. conventions to which
Kenya Is ignatory attest to thl fact. Of spec! 1
lnt r t is convention number 122 of 1964 which decl red
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thu
"Consid ring that the Declaration of Philadelphia
recogni.es the sol mn Obligation of the I.L.O. to
further mong the nations programmes ~hlch will
ach1e'te..fullemployment, and the r ls1ng of standards
of living, nd th t th pre8~ble to the constitution
of I.L.O. provt'des for the prevention of unemploy-

ent nd th provision of an adequate living wag ,
and con id ring futher ••••••••••••• 11 human
beings, irresp ctive of race, cr ed, or sex, have
the right to pursu both their mat ri 1 w llbelng

nd th lr spiritual develop nt In conditions of
fr edom, nd dignity of economic s curity and qu 1
opportunity nd consld ring that the Universal
d cl ratlon of Human Rig ts provld s that "Ev ryone
h s the right to work, to free choice of employment,
to just nd favourable condition of work nd
prot ction 9 in t un mplovment.~40
Article I of th conv ntion then adopted the following

~policy gurdlln in n att mpt to stimul te conomlc
"-growth nd dev lopm nt, rai Ing 1 v ls of t ndards of

living, meeting manpower r qulrmants and over coming
un mployment and und r dev lopm nt:

2. "The said policy ah 111m at ensuring that
<.) Th r i work 'or 11 who re av 11 bl

and king work.
(b) Such work 1s as productive 8S possible.
(c) Th re is freedom of choice of employm nt,

and th fullest pos lble opportunity for
each worker to qu 11fy for. nd to u e
hi skills and ndowments in a job for
which he is well uited irresp ctlve of
race, colour, sex, religion, political
opinion, n tiona1 xtraction or oci 1
origin."

Thes. re highly comm ndabl nd desirable idea s
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which h V only round mor 1 acceptano 1n K ny. Th
writ r is 1n total gr m nt w1th 5 n rook's vi w th t
since 1963 th politIc 1 i of t king ov r th economy
bc me rg dean ciously and 1n p reepttbly with tndlvi
dual ir t1 n to t ke ov r job , l1r tyl nd
p sttton wh oh th conomy m de po ibl .41 It 1 on

~this pr mi e tht th dyn 1e or our can tttutlon~
gr vlt tee Th on titution or K ny provide ror th
fundam t 1 ri ht - the ri ht to l1r t th fr edom of
movem nt, rr e om from a rvltude, fr dam of p eh,

mbly nd or hip nd mo t 1 part nt, th nctity
42of pro rty. Fro cl0 e p ru 1 of the can titution,

it i vld ntly 01 ar th t wh re the right to look for
mployment 1 1 P idly provided for, th right to work

or to h v aeCBS to th b sio me n or urvlv 1 for
inet nee lend is n ither expre Iy nor imp11edly
provided for. Th1 i un ike th Ru a1 n ConstItution
wh10h deal res 1n no unc rt 1n t rms th t th right to
work i fund m nt 1 nd ineonformi y with hum n dignity

nd self actual! t1 n. K ny' C8 e 1s underat nd bl
1n th light ar it colon1al nd po t co10ni 1 hi tory
which h gr atly 1nflu ne d its mod of production.
Th rgum nt 1 th t th c p1t 11 t mod of product-
ion pur u B vigorou ly th ~ lis ticn of m xlmum
surp1u v 1u rising out of urplu labour, which
eurp1u 1 bour et th rew rd or mini um w g. It
1 fu th r rgu d th t xp101 tion through h
minimum w 9 1 the ba 1s of emp10ym nt re1 tioneh1p, .
and that th human e p ct of 1 bour 1 r g ted to the
d m nd of cepit 1; end h ne wron_rul di mi s 1 1
not omethlng to b h m d of M y r write thus:

"Marxl m con id red capitalist soclety to b the
high t stag or human d v lopment r ached 0
, r. No g had witn 99 d such m atery by m n
over the forc s of nature. But Indu tri 1
clvll1eation had brought with it th ultim t
dehumini ation of man •••••••.••••man had turn d
into accommodlty to be bought and sold on the
m rket. H had become api ce of quipm nt to
be att ched to th machine, toiling with th
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speed and rythm imported to him by the mBchine
end being dt ce_ded on the scrap heap when h
was worn aut - cepit 1let, -oc1 ty was one huge
mark t 1n which circul tad not only d ad
commodltle • but lea human 1 bour pow r. ide ls
emotions, r~1end8hlp, lov , -nd beButy.n44
W shall d vote our attention to the verlou weye

ar aiding th man an the cr ph 8P by due proca B ar
law. We shall lw ya maint 1n that the mode or
production in giv n society be It hunting, 'oad
call cting, pastor 11am, cepit 11sm or social1sm gteatly
Inf1u nc s other in tltutlon or a Deity like lw,
r 11g10n nd ducationa1 Bvetme. Karl Marx put It

bundantly alar, end w r produce h18 worde in verbetim.
uIn the social production which men carryon they
enter into d flnite relations that ere indispensable
Bnd independent of their will; these r lations of
p~oductlon correspond to definite 8t8ge of
developm nt"of their Internal powers of production.
Th urn tot 1 or these l' Illt10" of P~t'lductlt'ln
canstltut s th cancmic structur!t of society -
the r.l found tlan, on which rise legal and
political 8upr-tructure and to which CaRr spond
definite 'a~mB of oclal can clousnesB. The
moda of production in mater! 1 life determines
th genaral cha acter , the social, polltlc 1,
end Bpi~ltu 1 prOD B es of 11,•• "45
Wheth l' oS' not th remedie. ,ravld.d by the law

whiCh Is deeply enchored in prop rty relatlona ~re
d~qu tef we proceed to xsmln 1n the next eh pt r.



C HAP T E R I I I

REMEDIES - THEIR ADE~UACY OR OTH~RWISE

This chapter examines at length how the law treats a person
who without fault is displaced from his me"ns of livelihood.

e start by examining the concept of remedies with respect
to wrongful dismissal at comron law, the types of remedies
and their underlying principles. There after, we shall look
at the role of the Industrial Court in the re~lm of remedies
with respect to wrongful dismissal with special members who
have found themselves faced with Industrial litig.~ion.

(a) The Concept of remedies in cases of wrongful dismissal.
At common law, employment relationship bet een the

mas:er and the servant were seen in terms of "service and pay"-
b .the employer was under no continuing ~ligation to employ, but

only to pay remuneration accrued due! The employee had no
remedy against the 2mployer in the event of wrongful dismissal,
Robinson V. Hindman finally laid down that a wrongfully
dismissed worker could bring an action against his employer.
In allowing the employer to file such ac action, the common
law, as it were, recognises the employee's interest in th
continuance of his employment and gives a particular legal
expression to that interest.3 The or~inary contract of
employment according to the judges involved a duty upon the
employer to maintain the employment relationship. This duty
did not invlovle the right to provide actual work, but
nevertheless, there was an Obligation on the part of the
employer to employing the employee in the sence of maintaining
him in employment. This duty was over nd above the duty
to pay for services already rendered. In the eyes of the
law, parties to the employment contract had a mutual
obligation to maintain employment relationship.t
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(b) Types of remedies and their underlying principles:
For the purposes of labour law and relations, remedies

take two principIa forms:- damages and re-instatement. The
latter remedy is also known as specific performance.

Generally, under the head of damages, we have various
subheads. ~e have general damages which the law pressumes
to follow from the wrong co~plained of, and which the
complaintant or the petitioner need not set out in his plaintiff'
pleading. Special damages'on the other hand are damages which
the law does not readily presume. They must be alle0ed
specifically and expressly alleged in the pleading to put
the defendant on notice, otherwise any evidence purporting

{'

to establish special damage will be inadmissible and the cou~t
cannot award damages in respect thereof. Compensatory damages as
the name implies are awarded as compensation for and are
rewarded ~he material loss suffered by the plaintiff.
Exemplary damages on the other hand, are a sum of money
awarded in excess of any material loss by way of solatium for
an insult or bther outrage to the plaintiff Is feelings
that is involved in the injury complained of, provide that
it is committed in such a manner or in such circumstances as
to constitute a grave attacK upon the dignity of the plaintiff.
Customarily, they are given cases of malicious, arrogant or
insolent disregard of another's rights. In such a case, the
count may take into consideration the defendants conduct

5right up to the moment of assessment.

Courts have always been reluctant to give injunctions
which in effect would require specific performance of contracts
of emplayment. Judges have always viewed employment relationship
as being between two contracting parties whom the la'itreats as

'""equals". For an el\lploye to compel an employee to remain in
-Cu..-uv

his service, would the contract from that of service to that
of slavery.
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The authority for this proposition is De Francisco V.
Barnam.6 By the same toke~)it was argued that the
employees should not be able to compel employers to
keep therr services. This was said to be in accordance
with the principle of reciprocity and the need to maintain
mutual confidence; This was the common law posi!on
which has undergon some modification in the face of
modern economic realiti s.

(c> Assessment of damage at Common Law:
At common lawt the measure of damages was of great

consequence for it was almost the only measure of protection
of security in the job at common law. The general principle
underlying the assessment of damag s in contract is re-

'r

stittution in intergrum. Basically it means putting the
plaintiff in th position in which he would have been if
h had ~ot su tained the wrong. Th~ object here being t~
compensate the plaintiff for damag s or loss suffer d.
The interpretation given to the concept of restituti
in intergrum is th t of protecting the expectation interest
and perhaps to a slight extent the reliance interest.
The expectation interest is the interest the plaintiff seeks
in obtaining compensation from the defendan£ in respect of
the benefit lost or the detriment incurred as a result
of none fulfilment of the promises made by him. Whereas
the reliance interest lies in obtaining compensation from
the defendant in respect of benefits lost or the detriment
incurred in reliance on the defendants promise.
The much quoted words of Roche, L.T. in Ebbwvale Steel

- t

~ron Coal Company. V. Tew clearly summaris the position
in respect of restitutiv In,ir.tergram. Said he:

n The plaintiff must be placed, so far as mane.y
can do it, in as good a situation as if the
contract had been performed~8



32.

In the leading cas of Hadley V. Baxendale9 it was
finally settled that the damages arose natu ally from
the breach or that it arose from special circumstances
as was contemplated by the parties. A rule about the
remoteness of damages.

Restitutio in inter gram is rather restricted. The
~ Court does not entertain any claims in respect to the

injury of feelings and reputation while assessing damages.
for wrongful dismissal. The seemingly harsh position was

. 10the holding in the leading case of Addis V. Gramophone Company.
Situations which are material in determining the

assessment of damases include (a) where damages in respect
of loss of earnings are limited to earnings during the
period of notice required to terminate the contract. (b)
Failure to compensate adequately for the lo~s of fringe benefits
and seniority rights (c) Recovery of damages is qualified
by the rules concerning the mitigation of loss, whose application
results in the formulation of norms about the extent to which
the employee may be expected to be occupationally or geographically
mobile as to his employment. (d) There are policy grounds as to
the reduction of damages by reason of the incidence of taxation
or by reason of other types of collateral benefit,"

In Britain it was a widely held view that ordinary
Courts wer'e unable to do full justice in disputes relating
to master and Servant. Most of the decisions relied on by the
Courts were out of touch with the needs of the Industrial
Society. Yet the un xplocted legal view in England is that:-

tf ••• a proportion of law which forms basis of
the decision in a case cannot be held to have lost
its force simply beca~se it has become obsolete.



It was composed 0' th president (now call d Ch 1 an),
on lnd p'nd nt m bar ppointed by th minister of
labour nd two other members of workers comin tion nd
the employers combination respectively. The pr ident
wBS appoInted by th chief ju tic , K "va.

The 1964 Act was up r ed d by the Tr de 01 put
Act of 1965~ snd by vlrture of the powers oonfer d on
the P eaident of K nya by section 9(1) or the Act, the
President of K nya ord red th e t bl! hment of B
et nding Industrial Court conel tlng of a Pr eldent
(now called eh Irman) or the court appointed by Chi ,
Justice, and such other m mber ppolnt d by the
Minister amy be pr cribad In th 0 d r f ~hom
le st two h 11 be Ind p nd t ambers who shall b
Vita-President. Justice Saeed Cackarreport dw y
'b ck 1n 1966 th t tha court h d President, two Vice-
President and two !l nn 1s of t D member r pr entlng

,employ r nd employees. That the addltion 1 m mbere
I

:w r found to b ~ ~ s ry b cause of 'he v r increasing
I . 17inumb r of tr de disput s r fer d to th court. It 1
eignific nt to not th t wh M th 1965 Trade Dlsput B

II statute re-e t b11 had th Industr1al cou t, there was
I no bre k 1n continulty a 'ar a cceptanc of dlsputes
i were cone rn o. Th ~ we no ch ng In th procedure

of determin1ng di put s. The p Id nt of th fir t
Industrl 1 court wa r -appoint d by the Chle' Justice

I' and has r m 1n d in that c p city unto thi d y.
t () Th Jurisdiction of th Indu tr1 1 Court'l;

We h atablieh d
for the purpose of th s ttlement of tr de disputes 1n
ord r that indu trial pe c~ be m 1ntsined, and that

~ work rs rights r reali d. Section (2) of th Tr d
D1sputes Act define 8 trade dispute s

"- ny di put or difference between employers
I
i and employe • or betwe n mployeee and employees,
,\

\

1 '
,
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conn cted with employment or non employment, or
with the terms of the employment, or with the
conditione of 1 bour of nv per on nd includ
dispute r gard1ng the dismi ssl or a spEnsion
of employeea, allae tion of work or r cogn1t10n
agreement and also includ s an pprehended trade
dl pute_nl8

It s subm1tted th
compreh nelv. It cov r almo t
industrial conflict.

Accordin ta B ction 9 of th said Act, tha court
h no jurisdiction i in it opinion th r 1 an d quat
m chinery for the d termln tion Df t r 6 and conditions
of mployment in the public sector, if the tr d dispute
was report d to the m!~1~ter and 21 d ya h ve not
el ps d; the disput is in the proce s of being dermlned,
use ie being m d of any of the machinery, the court he
not reo lved a certificate from 1 bour commi sian
stating th t th minist r has accepted the report of the
trad dispute Bnd ~tlat all available maohine y for the
valunt ry sattl ment of dispute prior to ef rance to
court he been exhausted and or our purpo as:

"Wh re the trade disput solely cone rn the
dismiss 1 or r -In tatement of ny employee,
unle s the court has received in ddltion to
the certific t required by p r gr h ( ) of
this sub- sction, writt n uthority of mini t r
For that purpoa ;»19

thl definttlon i
11 possible re

F irly
of

Sine th court has a duty to promote industrial
peace nd enhance productivity. s ction 10 states quite

xpre ly that in the x rei e of 1t pow ra, it eh 11
b bound by guidelin a or other directiv rei tlng to
wage and salary levele, and other t rms nd conditions
of mp10y ent th t may b issued from time to time by
the minist r to the court.
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Thls simply e n th t the court must b s naltive ta the
economlc realltie Ie t it kill th gooa that 1 y th
gold n egg. Section 9(1) d I qu rely with the i ue
or rem di 8. It nets that

"Where the Industrl 1 court d termlne th t th
employe h been wrongfully dl mt s d by hl
employ r. the court m y arde11'th employ I' to

~
I' 1nst te that mploye In hls form r employ ent,
and th court y 1n ddltlon to or 1n t d of
m king nord r 'or r -instate nt. I'dcampen 8tlon"

Th provlso to th etion re to the .ffect th t
in a e e where r -In t te nt 1 ard red, th petittanr only
recovers the actual pecunlary 10 B Buff red and where he
g ts comp ntion only. h cannot rec Iv ore than 12
month monerary wag Sub action C of the proviso enabl s
civil debts owed by the petitioner to be recovered sum rily
from the compensation awarded. Sub section '1 B S 6 penal
fine of 2,000/- to eny p rson ithout lawful eXCUB fails
to comply with the ord r of rein t t m nt for every month or
part thereoff Sub-s ctlon 4 glv s th court discretional
power to aw I'dcomp n tlan to th e playee for loss
suffered due to the f 1lur on the psrt of th employer
to comply with th r -1n t t m nt order. This compensation
may be the whole fine or uch parts the court m y thlnk
f1t. Sub section 5 provldes that one compented, one
cennat be h srd to y th t he want to bring a uit In

ny ather court 1n respect of the sam wrongful dlem1 a 1.
The ward glv n 1s then publ! h d In the Keny G z tte
and tekes effect fro th d te 0' uch public tion un1
1t i expr ssly a Id to h v retrosp ct1v efr.ct.

(f) Th po Itlon of the court with
of wrongful d1smls al.

W have saId th t .rtle to the di put ppe 1
for th id 0' the Indu trial court only e a m ana of 1a t
resort, for it 1 within th pirlt of the Tr d
D1 putes Act that diaputes b settled through the medium
of r 8son and not mu c1 :
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frank and bold discussions among the parties and that the
parties in such noble end avours be aided by an officer
of the state provided by the minister for labour. The state
has an obviou inter 5t in Industri I p ace and stability.

h n a di pute involving wrongful dism1 sal, arises,
the court does not m rely contend with adjudging the question
of contractual rights between an individual employer nd
an employee with reference to particular terms and conditions
of work. In Kenya 01lworkers Union and Gip Ltd, the court
still in its early days, was faced v/ith a pr&b1em of deciding
as to wheth r or not a Mr. Sayetti was wrongfully dismissed
by his former employers - Mess! s Agip. The court sa zd this:-

"When a disput between a workman and his mployer
regarding the termination of his service ~evelops
into an industrial dispute, other consideration apart
from contractu_~ rights having a strong bearing upon
Industrial rel tion and industrial p ace come into
play ••••••••••••• if.1t is found by the court that
termination is in f ct "f ounded on misconduct, n 91i9 nee
or ineffiCiency, the court must find out if the facts
support the alleg tions mad. against the worker. In
cases of dismissal for misconduct. negligence or in-

fficiency, the court will not how ver easily set
aside the management d cisiontt20

Like the court of equity, he who goes to the Industrial
Court must go with clean hands. In the recent case of Kenya Mana~
gement staff ASSOCiation versus N tion Newspap rs Ltd.,
the court while r jecting the ssoci tions demand that ~he respoR
dent dQ pay a tormer employee of the company on DavId Kimani.
for ~ersonel Industrial rel tlon& officer 122.066/25 ~,
ae c9mpensatlonfor \'Jrongfuldismissal. The court: reiterat d
its often stated views on matters of termin tion or dismissals.
Said Judge Cockar.-

n •••••• it would int rf re with a management's decision
to terminate the services of an employee only when
ther is want of good faith and when ther 1s victimi-
sation or unfair labour practice. The court would
also interfere when the man gement has been guilty of



a basic rror or violation of princlpl s of natur 1
justlctt21

Before w look at the remedi s which have been gr nted
by the court to mebers of the Dom stic and Hot 1 workers Union;
let us x mine the birth, growth and functions of this Union.

(g) A shorth History and Function of Domestic and Hotel
Workers Union.

I

The history of this particular Union iaclo ell' inter-
woven with the history of trad Union movement of thl country.
Chege Kiburu, a trustee of Domestic nd Hotel work r Union
tells us that it w s born In 1948. Thi was again t a
bac ground of labour unr st which had culminat d in th
d portation of Ch 9 Kibachla and the subsequent ban of his
newly form d Union. African orkers F deration. This had
happ n d In 1947. According to r. Kiburu, the then c 10n1al
gOY rnm nt, acting on the 'ounting pres ure from trad Unionists,
had inv1t a Mr. p trick from England to cerna and advic'
th government and the Unionists on the dynamics and the mechanics
of trad Unloni m. And the it was solely due to the guidance,
asslstanc and advice of the said Patrick a man he described as
nth first op n minded Surp ean to US on labour movement" that
many regi teredtrad unions t-:>~!-:,::hape. Trade unions which
ow d the1r origin ere nine, and prominent among them was '?

Oom stic ~orkers Unlon.
Ru • Num r 3(a) stipulat s that Membership of th Union

is open to all employees engaged in Hot 1s, Bars and
Restaurants, privat homes, clubs, private Hospitals, Educational
Institutions, Religious undertaking , University and University
Col1eg s, Bakeries, Sweets and Biscuit making factorie
including thos employed as dom stic erv nts with a proviso
that they be bov th age of 16. According to rule 3(b)
ev ry eligibl person p ys entr nc fee of sh 10 on pplication
for m mbership and on b lng accepted a monthly sUbscription of
7 shillings if h e rns below 500 shillings and sha. 10/p
if he earns 500/- and over.,



SuCh s\.lbseriptionsis payable on the first day of every
month or in advance of 84/- and 120/- respectively for a
maximum p riod of twelve months.

For our purpos St the r levant objects of the Union
are enumerated in rul nu"ber 2 whIch include (a) r gulation
and improvement of r lation b twe n employees and employers
engaged in trad s specifIed lsewh re (c) generally
to safe guard the interest of the members. (e) To endeavour
to provide and seek facillti for memb rs to obtain
training in their work, und rtake duc tion of members and
officials and organize member • co-operative oc1:ties;
(j) to provide for members nefits in r spect of relief
in sickness. accidents, unemployment. victimisation or
trad dIspute and any assistanc to m m r's Immedi te
dap ndants a~ agreed by the Nation 1 Executive Board.23

We wish to assert that these are noble and
~'"comm ndable objectives and ideals in th work rs' struggle

towards human dignity. Having said so, we wish to xamine
th dynamics of the legal machinery which touches a dismissed
worker directly; with respect to this union and other
Unions where the principles are the same. We start
with the negotiating mach!n ry as provided for by the
statute. Section 4. part 4 of the Trade Disputes Act
provid s for the machinery of reporting, concl1liation
and investigation of disputes. 1h re dispute rises, any
party thereof may report to the minister and disclose the
parties, nature of the dispute, and the reasons why it
arose. Ther after, it 1s the duty of the minister, 1s
obligated to consult a tripartite committe -a committee chaired
by his representative and which comprises members of the
UnIon and the employers. He then cr~ates a group of
advisers who look at the matter, consider it and advice, if
in his opinion,the disput complaine of 1s covered by a
collective agreement, or a recognition agr ament which have
not been exhausted respectiv ly. H m y then order the

rtie to go b ck Sit down nd follow th gr m nt
accordingly_ W sub 1t that th ct. r porting th dlaput
to the mini tel' 1s Qund. It 1 nd 0"1ci 1 support wher
collectlv b rg 1n1ng starts hawing crack. It provIde an

pportunlty 0' llawing t m r to coo~.



The minister may elect to go a step further and
24Bet up a conol111etlon Maohinery under sectlon 6.

Th! . enebl 8 parties to come together nd continue
their own n gotlatlon. Ordinarily, he does eppoint
a public o"icer tact s a concl11 tor. Hie m jar
work is to cheir the meetings and provide guides to the
negotiation. The minister mey also utilize the
provisions 0' 8 ction 7 to Inveatigate the dlsput •
Inveatigtlon, wheth r carried on by e pannel including
reprasenttiv. 0' th parties to the dispute Dr bv an
ind pend nt appointee 0' the minister is import nt
pr 01 sel y bee uae it furniah 8 th mini t1.' with
report which h can us to a ttle the dlpute. However,
th contanta 0' the report are not binding an the minister,
and it 1s perfectly In order for him to formulate his
own altern tlve proposals.

Ws oi t .8 trade tUspute betwe n the Domest 1e.. . . 25nd Hot 1 Workers Unilln nd Mate!, Mi.sarico,rdlas.
which cla rly 11lut tes the dvnamlus of inv tlg tlon
with repeat towl"ongful dlamisul 1. A certain Mrs.
Mswaki was an employee of the s ld hos~ttel since
1975. She wes employed s a claner. The mnage· nt
h d contended th t the ra son 0' th old ladyte dismissal
WB th t eh had tak n 2~ days Ie ve in tead of 14 days.
S~e waB diem! sed on 5th of April, 1979, and at th
time 01 diem! aal, sh werning K hS.350! pe~ month.
She we lso a widow looking atter h (Children.

Th investigator Pound aut B a m tt I' of f ct
that HI' • M kl was antitl d to 24 days leav ceording
to the 1979 1 ve roster. It was his finding further
thst ther was no letter showing or confirming the 1 ave

I

to be 14 day. Anoth r finding was that h r record of
arformanee w s c1e n, end th t not a alngle wa~nlng had

been conv V d to her with respect to thi supposed
del y on her part. In fact the dismissal lttT we .
dated 5th April. 1979 and not 24th March. 1979, the day
the man g ment expected her to report on duty.
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The logical inference here was that for 12 days, th
management knew where she was. The Inu stigator observed
that s proper werning in writing could have be n in
order. That Mrs. Mswaki should not have lost h r job
the wt!y she lost, and the __ action t ken by the
manaqement w s wron , har hand unjusti'i d. His
recommendation merits attention. It read thua:

"After careful c:onsidertlon of the f .c t e in
this case, I recommend that Mrs. Muswekl be
paid six months salery s compensation for loss
of her job, and in addition, she be paid all
her terminal beneflts.u26 .

Finally, I appeal to both parties to accept
the above recommendation a a way at ettllng
the bove reported dlsput."

~\L,l
The dispute In thia case had beenAsnd the

investigator had been named on the 30th August, 1979.
The dispute wes then settled upon the payment of
2,400/= shillinga on, the 3rd of January, 1980. The
minister's r commend ticn had come aut on 7th of
December.

In this cB~e, it Is readily conced d that the
investigator did not drag his feat over the recommendation
aa it does happen 90me times. This was the case 1n
Domestic and Hotel Workers Union and Izaak Welton 1nn.27
where one Michael Kaberenqa, an employee, a barman for
the respondents had been term1n ted from work on
5th July, 1972. The claimants had intervaned and the

" ,."."
matter had been subject to investigation carried bV
Labour Officer of ministry of t bour stationed at Nyeri.
The Industrial Court while e~presslng its displeasure
at the speed af the inve tig tor and the labour office.
h d this to s y:-
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"It Is most unfortunate that investigation report
wae not aut for baut year. followed by another
on year' dela bsfore the per tie could s1gn
the notification 0' disput s form "A" re,,8.1ng
the ttar to th Indu trial court. Th18 h e
re ulted in dispute of dismlssl which took
placa on '2./7/12 bing reclved and :r g1st t d
by the court on 1/S/74. In these circum tance •
it Is not urprislng th t both th parties were
considerably handicap d in presenting the CBse
before the court. In th Bv nt, n lther Mr.
Kab reng; nor the Re pondentts Director who
dealt w1th the matter at the time 9 va evlden e
during the h ar1n9."28
The Industrial court whil_ a warding campensation

is always guided by what is ju t and qultable. This
is not directly founded on cant. ctual principle of

f

contrctu 1 loss. The court takes judie1 1 cognizance
of publiC policy and rules of common acceptability.
Let ua demonstr .ta thi atatem nt by the C88e of
Dome tic ..nd Hotel Worker Union nd Kenye High
SChOOI.!7 Here, Mr. Klblcho_ an e ploy e of the
school whose dutius were thos 0' a watchman. and
handling m tters relat d to trave~llng. checking
or purch s~ Involc 6, as 1atlng the 81 .1 s clerk,
typing. and other 01 Tical dutl • had b n dl$mlBSed
on the ;rounda that he Had 1t th girls or students
go out without the knowledg oP achaol~.uthorlty. and
further that he had 'ailed to ke transport arrangements
to yUck thre glr 19 f'romth - G 1'm8n Cui tU1"'1 entre.
The claimants demandsw re that Mr. Klblcho be reinstated
to his 'ormr employment without lasso' seniority,
salary and oth r benefit ~ Th t he be paid ecting

llowance in accordanc with claus 1D of the collectlv
agreement for having work d in place of Mr. Pinto. The
court found out th t he had fail d to make arrangements
for tren.pert, nd th t he h d behaved in an lnsolent and
In surbodlnate manner toward the head mistress.



Tn m jar r eon th curt found wae that he r nt d
bing a k d to p for th duti s of w tchm n a tar
h vlng work d 8S clerk 11 th yara. The court
found out that though Klbicho performed tha functions of

clrk In th bur are o'fle not with t ndlng th t he
h d be n ng gad a e w teh n, this w-e for hi b n fit.
He 1 ck d QU 11'le tlon el rk 1n the civil servlce,

nd a m tt r of fact, h r c tv d Sh .815/= p.m. which
w mar th n w tch n 1 rYe At ny r te, th
Bcho~l' b novol ne had ved hie kin from the
eanaequ'ne of rSdund neVe H'ving observ d th t
Klblcho' conduct w B tntol rabl- In th clreumst ne a,
proe ded to ce d to th Rspond nt of of sattllng
th dlsput ld th court:

"Art r c r rut con Id 2 tlon 0' 11 th ub 1 elan ,
the cou t finds th t the R pond nt's offer of
p ving Mr. Kiblcho three months 1 rv, and p vmsnt
for any 1 va due nd other benefit to which he
m V ntitl to b re on bl und r th circum tanee

nd th court w rd th t h hauld t the s ~'8
Th dam nd for the larv for 11 th tlm th

em 10V had b n out of mplovm nt W 9 rej ct d. It i
not e V to e why th co~rt re d11V egre d with the
Rondnts 1, van th riterl for arriving at
thr month nd nat ath rwlse is 1 0 unola r.
The m loy d far period 0' t n y rs, t
no tl h d Iv d ny rltt n w rnlng. A
m tter of , ct, th n 9 nt h ~ cor nl d hi
Indu t y nd tn nd had uly 19n d to hi further
duti which th V would h v ald'o r the de rly.
It y b cane d d that rein t t m nt w 1 practic ble
und ~ th c1 CU t ne , but glv n that ria h v
rock ted, th t 9 lng noth job 01 k or atch-

n v n though h d n 9 d to P Q 1 v 1 In tlon
In 1976 w dlf 1 ul ,th au t hauld h v con Id r d
the tl e h h n ou of m 1 V ant nd oth.r ben 'it.
Aft r all, this 1 a cou t of qulty.
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The h dmi trea we
Klblcho nd put him

a w tch n. Thl
It w not bon fide.

Th tl,on of re-:tnat

no ngel elthr,
where he b longed -

was with Int nt to

he h d shouted
the p rforming
hum!11 t him.

t

tement;-

The Indu tr1al court like other courts of 1 tat Is
lw ya r luetant to ward re-in t tem nt a r dYe

P rhaps. th' rIa s out 0' th fact that the Tr de
Oisput s Act do not provld ny erlterl for th

( d termination of' when to 8 ward 1'1 -instst m nt ore!,
compensatton. The court therfor h unlimited .1~cr tlon
to det rm1n which of the rem dies 18 uit ble 1n sch
cs. Marg ret Otegs has ointed Clut that:

"U u lly, mploy es who h v b en wrongfully
dismi sed have Bsked for r -instatement looking
for job elsewhere 1s not i pie matter, but
w find th t a-in tat m nt 1e never always

suitable remedy in ev ry given ce e nd so
31in tad, th court a ward camp n tion" ••

It is submitted th~t whether re~lnstatement 1
suit bl or not hould d p nd a the total circum t nce
of the a , nd ore important, on the n ture of the job
p rformed. In dispute b twe n Dam tic nd Hotel
Work· Union and F mily Pinning A ociation 0'
Kenva,32 on Gabriel Nyanjul. had been 3ploy~d In 1972
a clerk typi t nd subs qu ntly re- ppolnt d a

clerk tor -K ItP r. His ervlca w r t rmln t d on
th 26th Sept mb r. 1977. The Ministry' finding nd
r com nd tlon wer conv y d to the p rtl on 27th
February, 1979. The court 'ound out that th r I re 80n
for th t r in tlon of Mr. Nyanjul' rvie w hi
trade union ctlvltl • Therefore, according to the
court, he h duff r d wrongful termination. How v r,
it dec11n d to w rd l' -in t tement on th ground th t
Mr. Nyanjul had nat gone to th court with c1 n h nd
s id th court:
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"Unfortunately for Mr. Nyanju1, his h~baviour after
being el cted ae a hop teward left a lot to k
disired nd this coupled with the v~rioue other
allegation , though minor which have be n 1 veIled
against him he made the court to rule that his. :53reinstetment 1 not warran ed"
The court then ward d compensation in tead in

aco rdence with mini try of lab ur recommendati n.
This included his full salary and hou e allow nee for
the month of Septemb r, 1977, one month salary and
hue allowance in lieu f notice, and all his contribution
to the superannuation soheme and three months' ssl ry
and hou e allowance by way of compensation for wronglful
dismi 1 that he had Buffer d. Evn BO, th court
wae reluctant ~o e werd a substantiel amount of money.
Judge Cockar aid that "inc the Respondnts are not
a profit making organi etion, the court is not inclin d
to ward a very heavy compensation either".

That the Indu trial Court was established to
promote Indu trial p ac - that ia to say good working
relations b twe n the partie 1s lndi put bl nd cannot
be over emph 81z d. Th court in x rcising its
discretionary powers pays gr t tt ntion to th relation-
ship which exist d betwe n the p rtles .bef.ore tar 1n tion,
and if in its opinion re-instetements would ncce ion
more hard hip, then it ord ra compensation. Thl 1s
seen in its pronounoement in the c e of Kenya Management

34c atlon nd Chem IiI Sugar Camp ny Limited.
f the opinion that the hatred that had

devel ped b twe n th . claimant, member of the
esooiation, had reach d a point wh r 1f th mployee

was re-inetated, then n1 m r pr bleme could arise
to he detriment of the und rstandlng which 1s 0 very
vital to the conomy. Th curt is thu concerned
with the twin i sues of peace n induetry and the country's
economy.
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it follows that where the interest of capitel ~
rights of an individual come into conflict, the
economic arguem~nt cen be utilised eff!Etively to
champion the interest of the latter. This further
expl ins why re-lnstetment is erare commodity.

The settlement of dispute by the court elso
requires maximum end competent handling of such disputes
by the partie concerned - especially the unions. The
court he t ti C8 tlg tad unions in this r spect.

di puts btwe n the Kenya Timber and Furniture
nd Kllindinl finish rsf'5 the court saId that

nd amployers hould know what 1s expected of
th m during the hearing of dispute. He de crlbed the

ubmi sions of the partie a pathetiC nd said that
th dl put w f11 sy and could have be n solved with
th provincial labour officer in Momba a. This obviou Iy
dl cl06 inco petency o~ the p rt of the labour officer.
Perhaps such incopetency 1 0 expl lns the re son why
the inv tlgetors t ke longtime b for they mak
their findIng end recommend tions Th courts
pronouncement also caate doubt on the perfbrmence and
dl1igenc of the orker repre entative •

Th r ument is thet since the criteria r 1ating
to the quantification of damages f r wron ful dismissal
i unclear, and that since the au t in mo tees
di inclined t wards re-ln tstement, it follow thet
the existing 1 w Qives t to the employers inters t
mor then a wrongfully dismi ssd worker. It i quite
easy to the employer to get rid of a worker he does not
want, and then proceed to settle the compens tion which
th tatute specific lly limits to 12 months, not
withstanding the time he has been out of his job,
expeos 8 incur d in litigation, and most important,
lOBS of reputation - the stigmatlsatlon of being unemployed.
It 1s precisely for suoh rea eon , that we would like to
p y ttention to po ibl area of reform in th next
ch ter.

00000000000000



CHAPTER IV

POSSIBLE AVENUES OF REFO~ -
In this chapter, w propose to consider the reform

of not only the legal institutions, but also of the
accompanying social fabric and fund amen tal restructuring
of the economic bas. There after, we shall give our
conclusion.
(a) The law relating to employment:-

Nobody denies that employment means mon y and mony
1s necessary to maintain an individual in his or her
station in life. Unemployment in a market economy such
as ours thus b comes adreaded canc r that nobody wishes to
be associated with. Our duty therefore is to attack the
1 gal problems associated with wrongfUldismi sal from th
root. It is with this view in mind that we examine some
provi ions of th mployment Act relating to summary
dismissalwhich are not only disquiting, but are seemingly
obnoxious. The views expressed in this respect are based
on the interview which the writer sought and obtained from
Mr. William Wahome, Assistant Secretary - General of th
Domestic and Hotel Workers Union. He was uncomfortabl with
section 17 which stipulates grounds for ummary dismi sal,
especially the intoxication clause. In practice, it is the
employer who determines whether an employe has rendered
himself incapable of performing work properly during the
working hours by reason of his intoxication. An employee
who is suspected to b so intoxicated is usually examined by
the mploy r's private doctors. Such examination is bound
to be devoid of impartiality. It is submitted that present
practice m1litat s against the principles of natural justice.
Employer should not be allowed unfettered right to prose-
cute, adjUdicate and execute their self-s rving act espe-ocially where one's income is involved. It is strevi9usly
suggested that aprovisim be made for a neutral Medical Board

-::::'which would inlu~r wh ther the employee is ick or whether-he is incapable of working by reason of intoxication.
Another absurd provision is that dealing with the

absence of the employee from his place of work without
leave or reasonable ground. This is subject to abuse.
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The oa e of Amalgamated Union of Kenya Metal Workers V.
Avon Rubber Co. illustrates this~The mployee was summa-
rily dismissed by the an ging Dir~ctor on the afor men-
tioned ground. The evidence adduc d at the Industrial
Court showed that the employee was, a Shop Steward in-
ch~rge of other workers welfare, and at the alleged time,
h was actually in the employerts office negotiating on
behalf of employees. The court found that he had
suffered wrongful dismissal. The point being made here
is that such heavy concentration of power in the hands of
the employer is not quite in order. It is likely to be
abused, and exercised unreasonably. Dismissal after a-
court ruling in such cases would be tolerable.

Another section which causes hardship is subsection
g., which enables th employer to dismiss the employee
summarily where the employee commits or is reasonably and
sufficiently suspected of having committed, any criminal
offence against the employer. The common justification
under this subsection is stealing by servant. It is
further suggested that one is pressumed to be innocent
until proved guilty by acompetent court. An employee is
entitled to afair and impartial trial, and if proved not
guilty, he should be re-instated and be compensated for the
unhappy hours spent in unmeritous litigation.

Wahome also agreed that Unions also have arole to play
in the mitigation of the hardship arising out of this
section. III the case of Hotel Workers, he said the Union. 0
preaches- against drukedness. It counsels emplxees, the
union members to drink, if they must, during th ir free
time. With respect to other members, it preaches diligence,
honesty and obedience to the employers. This is sound
policy, and should be encouraged precisely becaus th legal
aid to awrongfully dismissed worker if any, comes too late
and too littl •
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(b) Quantification of damages and Re-instatement

It is not asy to discern the formular used by the
Industrial Court in the quantification of compensentory
damages in respect to wrongful dismissal. The Trade
Disputes Act Section 9A(i)(b) pecifically states that
compensation shall not exceed twelve months monetary wages.
Presumably, this is disguised form of the doctrine of

• mitigation in the law of contract where an employee is
required a~ a matter of law to do everything humanly

~ possible to minimise the liability of the employer who--.
is in the wrong~ Be it as it may, this position is un-
satisfactory. The employee may still be jobless, which
is not uncommon in our situation. As mentioned eleswhere,
the process of negotiation is 'sometimes too slow. It is
not unknown for files to disappear in the labour offices,
neither is~it unknown that the officials in the Ministry

~ of labour 0 delay in the presentation of their recomme- ~Q.
ndationsto the parties to the dispute. It is thus
suggested that the court should. determine the period the
employee has been out of employment and compensate him
accordingly~ And where professional negligence on the
part of a Government Officer is manifest, the employee
should have an action against the state. At present, he
has to contend with the bureacratic ineptitude, and wait
for the peanuts whose calculation is not only discretionary,
but arbitrary.

With respect to re-instatement, the Trade Disputes
Act gives the Industrial Court the mandate to order the
employer to have the employee back at his job. In addition,
it may also order that the employer compensate the employee
the actual pecuniary loss suffered by the employee as a
result of the wrongful dismissal. The practice of the
court indicates something else. The court still subscribes=: to the old common law faith that employment relations ~
basically personal relations and determines when confidence
leaves where it resides.
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That th refore, it is r pugnant to public policy to prop
up such relationships. This argument is untenable in
modern times, especially in large firms where the absence
or presence of the employee may not be felt exe pt for the
purposes of remuneration. Macharia ha argued that the
Act of Parliament gives the Indu trial powers of r instate-
ment.~The court hould then use these powers to ohampion
the interests of th worker. Sunh pow rs are also an
important tool 1n mitigating the absolute powers of the
employer.

It is conceded that oertain employment relations
are incapable of being proped up. Where the relations

n~ between acook and his employer sour, the oourt has its~
< • ---- 5hands tied. H confidence is so vital. But the court-should be able to award a reasonable and favourable compen-

sation in the way underl1ned above. .e,.. _
(C) ~ The Industrial Court and the use of Prec ent.-

It is afundamental fact of law that certainity is the
cornerstone of any judicial system. Way back in 1965 during
the infancy of the court, there were no settled principles
the court could rely on in the adjudication of disputes.
According to judge Cockar. it had to start from scratch.
But by 1966. precedents had been created.

uAnd although no two cases are on all fours with
each other, and every dispute is settled on its
own sp cial circumstances and merits. interested
parties can and should get afatrly good line of

~ guid nce from studying the awards of dispute ." b=.,::::::'

The evidence available does confirm the above
statement. In cause No.13 of 1965. the court stressed the
importanoe of past decision and said thus.

"This matter wa gone into d tail by the court in
cause No.6 of 1966. The parti s to this dispute

ar advised to go through th awards car fully.U 7



This is sound policy, and we agree with Musch that
it will not only contribute to certainity, but, it will
also provide the court with ample opportunity to build
on its own former decisions~ The precedents are of
immense value to the Unions for they enable them to
relate the facts to the law, and thus proceed intelli-
gently and diligently. However, it is suggested that
where aparty to adispute cites an award, and the court
agrees with him or not, ~ the court should furnish
the parties with specific reasons as to why it follows
or refuses to follow the former award in its decision.
(d) Representation of the parties.

Parties to the dispute amay appear before tIle
court with or without an advocate. The court has the
discretion to allow or disallon such advocates: This
is the major thrust of section of the Trade Disputes

~Act. The Union officials at kiburi House take the view
that they are competent enough to fight the industrial
battle in the court. Advocates have not been of a~d to
them. They argue that at any rate, very few advocates
are conversant with the law of Industrial relations.
Their major ground for competency is their vast expe-
rience in dealing with the management and the workers.
This is not without merit. When dealing with assensitive
issue like wrongful dismissal, it is sound to approaCh
the issue from the spirit of give and take as opposed to
the strict approaCh of either wining all or loosing all.
But this is no reason for dispensing with the legal
services in the Industrial court completely. Industrial
lawyers or lawyers well versed in Industrial relations
are of invaluable service. This is important precisely
because the management wnich is in most cases represented
by the Federation of Kenya Employers is well organised.
It is capable of summoning and unleashing its legal
machinery against the weak and legally unrepresented
claimants.



In arecent dispute betw en Kenya Management Staff
Association and Ag1p Kenya Limited,6the industrial court
judge castigated awitness - one Mutungi for not telling
the court the truth. Mutungi who was the claimant in
adismissal dispute had told the court that he joined the
respondent firm on March 6,1967 direct from School. But
when counsel for the respondents, Mr. Sangale produced a

• letter saying Mutungi had worked for the bank, Mutungi said
he had worked for only two days. On further questioning
about the application he had made for employment with the
Agip and 'aletter from the bank, Mutungi admitted having
worked for two years. When the lawyer insisted that
Mutungi tell the court the truth, he said he had worked for
the bank for 3! years.

Obviously, this shows laek of adequate preparation on
the part of the Union. Unions should always be aware that
their claims will not only be ho~ly contested, but, will
also be subject to thorough scrutiny. And that no e~fort
should be spared in fighting it out in the Industrial court.
Legal ard in difficult situations should be sought as amatter
of course.
(e) How Unions can better the general wellfare of their

members: ~
In an atmosphereKhe interests of capital are given

promince as in Kenya, trade unions can be of aid to their
members who for any reason find themselves out of employment
This can be done through the institution of workers co-opera-
tives. The government has recorgnised this aspect of the

\'0trade union movement in sessional paper number ~ n '~~frican
socialism and its application to planning in Kenya. It states
in part that:

"Unions must concern themselves wit)l training programmes,
apprentice programes and worker's discipline and pro-
ductivity. In addition, trade unions assisted by govern-
ment should take an active role in organising comsumer's
co-operatives, generating savings for development, pro-
moting corporative housing development, initiating pro-

duc r cooperatives and making workers aware of their
contribution to the nation. tI*!L~
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The Gen r. 1 Secretary of C.O.T.U, the apex body to
\ • I

which trad!A~e affliat d to, in his report of 1979 -
reports that C.O.T.U. 1s actively engaged in workers
cooperatives as this is another way of helping trade
union members solve some of th ir economic problems.

"Due in part to the backing by C.O.T.U~ and its
affiliated national unions, savings and credit
cooperatives in Kenya now number 510 with appro-
ximately 120,000 members, and combined share
capital of KShs.200 million. It is estimated that
by the end of 1980, share capital will increase to

;- ;.. at least KSh. ,500million.:,.11 _

This move is highly commendable, and it is hoped
that by C.O.T.U. guidance the established cooperatives

- will steer clear of the malaise and~ aladministration 1\1", •.-has eaten most of the cooperatives. It is also hoped
that more attention will be focused on consumer co-ope-
ratives, and that unlon members will be actually trained
and involved in the daily running of such cooperatives.
This will go along way in mitigating the hardship a
worker faces in the event of wrongful dismissal with
respect to loss of remuneration.

The other important aspect which will go toward
mitigating the problems of workers is the increase of
the knowledge of union officials. The qu stion of
efficiency cannot be over emphasised. The C.O.T.U.
worker's education 1nsti tute was e tab11.shed in October
1974 with the assistance of A.A.L.C. The purpose of
the institute was primarily to train Branch Officials
and shop stewards in the principles of trade unionism.
Courses taught include collective bargaining, Trade
Union Organisation, Industrial Relations, Economics,
Shop steward Training,How the Industrial court works.
and Labour Laws of Kenya.

\
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Th Institut has also dev lop d a Newslatter, "Elimu
ya Wafanya Kazi" meaning Education for workers. This
contains information about trade union developments
within C.O.T.U. and statistic 1 information for the
general use of C.O.T.U. and Officials of the affiliates.
Education by itself is po itiv. But fundamental
shot coming of this system is that union officials ~
mer ly receive bare knowledge in various disciplines.
It was with this in mind that a labour college at
Kisumu was constructed so as to improve through
education the administration and operation of unions
both at the branch and on the national level. This is
awelcome move, though it i still. too arly to judge
its success.

But in a capitalist economy such as ours, the rol
of trade unions is sometimes negligible This 1s refle-
cted by their history. They took lon time to develop
whereas employers associations had not nly grown, but
also gained considerable experienc. Traditionally, they
hav been pre-occupied in the struggle for higher wages,
while on the hand, union leaders insi t on unfailing
payment of sUbscriptions on the part of union members and
voting for themselves huge allowances and other economic

j

perks. It is sandbrook argument that Trade Unions have.....-
been hijacked to the interests of capital. In Kenya, the
government has considerable in.fluence over the unions

~~ pa nt body; C.O.T.U. To demonstrate this, the President ~
of Kenya appoints its high ranking officials after the
officials of individual constituent unions have elected

: them. He has not been bound by their choice in the past.
The Minister for labour also has arepresentative on the
major policy m&king bodies of C.O.T.U. while to gain
offi~ial status. the unions must be registered with the
Registrar of Trad Unions which necessitates his approval
of the constitution.' Q.

(f) Strike Action
Not withstanding that strike action which is the

ultimate weapon of th union power was out lawed 1n 1974
by a Presidential decree, strikes do still occur.

."

-"



Workers have been known to resort to such Industrial actions
in respect of wrongful dismissal on the part ot one of their
numbers. Ocassiona11y, the press does report such strikes.
Recently, a local newspaper reported astrike of about 60
workers at Nairobi's Excesior Hotel. The strike was allegedly
caused by bad relations between workers and hotel general
manager Robert Smith. It was also reported that trouble had

.~ been brewing at the hotel for three mont~~;hat the general --secretary of the Domestic and Hotel Workers Union, Mr.Duncan
Mugo had written to the Chairman of the hotel and had asked
him to take urgent action to resolve the differences. It was
reported further that;

"The workers are also demanding the reinstatement of
Mr. Oliver Njoroge, ecretary of the works committee
at the hotel. They claim he was victimised because
of his union activities. tI 'OLb=

This is not very uncommon fo workers who may reasonably
_ feel that their job security is 1nleopardy generally, statistics-indicate that strike activity has <:ontinued to decline in the

last ten years.
The number of strikes and man-days lost over the last

ten years is as shown below.
Years Number of strikes Employe s ManDays

Involved Lost
1969 124 37,641 87,;>16
1970 84 18,945 60,761
1971 72 17,)00 162,108
1972 110 26,000 141,000
1973 83 15.834 49,053
1974 132 23,157 101.241
1975 25 4,148 9,725
1976 44 12,96~_ 26,248
1977 45 7,288 9,227
1978 46 10,380 2O!l310

* Source: Industrial Relations Section, Ministry of Labour
1978 publication.
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The d cline can be xplained as tollows. First, there

is the fact of increasing urban unemployment and secondly.
wld perhaps more important, the restrictive attitude of
the government manifested in the provisions of the Trade
Dispute Act' .13

.:::;::tk

With respect to cases handled by the Industrial court
which has been described by the Federation of Kenya Emplo-
yers a "one of the pillars oi' the unique industrial rela-
tions system in Kenya,,,14 statistics show that the court
still views the issue of reinstatement with pr ound--

0:::::::reluctance.

i
11

iii

Reinstatement Awarded
Compensation Awarded
Both Compensation and
Reinstatement rejected 4
Cases involving T rminatio~
Dismissal 36

cases handled by the Industrial
Terminations/Dismissals.

1976 1977
21

12 10

1978
4
6

Classification of
court. Cases involving

3 8

20 31

--

* Source: Industrial Court.
Statistics indicate that it is becoming increasingly

difficult for a worker to make up a case for his job.
The judge of the industrial court expressed an

opinion that he is satisfied with the role which the court
is rendering to the nation in the field of development by
harmonising relationships between the employers and emplo-
yees. The emplo r; readly concur and state thus: ..::::=

"The federations members have continued to co-operate
with the industrial court by willingly honowing all
its awards_illS

This 1s not very supr1sing. No doubt, the Industrial
Court Judge is a very able Judge, and avery experienced one.
Whenever a dispute arises, he has to proceed aptly and
cautiously, high regard being had to the demands of the e-
conomy, and special attention being paid to the Regulations
of Wages and conditions of Employment Act!6
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The Act e tablishes minimum wage fixing machinery and
procedures to be followed. Section 4 specifically
empowers the minister to appoint a General Wage Advisory
Board, fix basic minimum wage and other conditions of
employment in respect of employees generally or in other
specific areas. The argument is that a judg is basically
in the service of the ruling class who have the instruments
of power that is to say, the police, Army, prison and the
courts at their command. At any rate, a judge's opinion
is greatly influenced by his upbringing, education, and in
a stratified society such as ours, his class position~7

I?True, The Trade Dispute Act does not specifically out-
law the strike Aotion, but its provisions are out of touch
with the world we know, so that in practice, legal total
withdrawals of labour are very rare indeed. Under the said
Act, the Minister h s power to declare any strike illegal
if' the Union has not exhausted th vOluntary machinery for
dispute settlement. The Goverlwentts repugnance to trike
for whatever r 8son is manifest in its policy paper -Sessional
Paper No.lO of 1965. The paper states in Part;

"Strikes cost the nation output, the workers wages, the
Companies profits and the Government taxes. Wages in
excess of those warranted by productivity increase the
unemployment, encour.age the substitution of capital for
labour, and lead to bankrupties. In order to avoid
these drags on developmEnt, legislation will be needed
providing for the compulsary arbitration of major issues
not resolved through the regular bargaining process.
Special legislation may be needed in sensitive industries
and the Government to avoid the economic paralysis that
could result from work stoppages in these areas." "

The argument is that since Trade Unions are the only
vehicles through which the workers can match the massive
power of capital, it is perfectly in order for then: to summon
all reasonable means including the traditional weapon to make
the adamant employer come to his senses; and there for, the
illegality provision in the Trade Disputes Act should be
given avery liberal construction.
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(g) Non-Unionised workers who would otherwise come within

th ambit of Domestic and Hotel Workers Union.

It is common place knowledge that many workers enter into
contracts of service; but have no access to the wIlion machinery.
This waiter was reliably in-formed by Mr. Wahome that the kind
of domestic worker whom the union caters for is that employee
emplyed in a person' home by an individual to serve in any or
all of the following capacities - that is to say cooking,cl aning
a house, making beds or taking care of the compound. In thi 1 st
cartegory come those who are traditionally referred to Qur "Shamba
Boys." The same authority proceeded to define a hotel worker for
the purposes of the union as any employee employed in a hotel or
a lodge to serve the guests - and includes waiters, cleaners,
shambaboys,and security officers. Employees must be above the
apparent age of 16 to quality as members of the union. It is
manifestly clear that most of the people employed as Ayahs, maids
or house boys, the majority of whom are below the stipulated age
have no representation. Most of the people serving in the mush-
rooming eating houses, snack houses and fish and chips shops in
Kenya's towns have no ace ss to union representation either.

Most of those exempted, espectally the maids or house
servants even above the apparent age of 16 do not know of the
existence of the union, or even if they happen to be in possession
of such knowledge, it has been argued that the nature of their
jobs, and their station in life militates against th ir access
't i 20o un on. They fear that any attempt to enter into a union will
be met by aprompt dismissal from their employers who re hostile,
to unions for obviou reasons.

This position has very serious cons quencies. The worker
is subject to all manner of xploitation and is exposed to job
insecurity. Many cooks, house maids, Ayahs and others 1n such
related job ar not even protected by the Regulation of wages
and conditions of EmplOYment Act. Very f w, if any, hav ver
had of the legislation. Most of them work for very long hours,
are not entitled to holidays, and our remunerated below th
minimum wag - their wages ranging from 80 shillings per month
to 250 shillings per month. It is high time that the Domestic
and Hotel workers Union extended its arm to their flock
languishing in the ditCh.



It is al 0 interesting to note that field inspectors from
the Labour Department of the Ministry of Labour hardly visit
th se workers at their places of work to asoertain whether21or not the statutory minimum rates are infact being paid;
in futherence of healthy Industrial relations. It is
strenously suggested that the machinery for enforcement of
this noble piece of legislation should be strengthened.
(h) Conclusions:

We appreciate the fact that our legal regime r -
corgnises that in a market economy such as ours, workers are
conditioned to wages, salari s and other forms of remuneration
in exchange of labour which may be mental or physical~ That
it is by such remuneration that a worker orders his life, for
he has no other means of production except his labour. It is
on this premise that security in his job is of paramount
importane , and when it is tempered with, then the legal
machinery should be mobilised and provide adequate remedies
aocordingly.

We have delved into the history of labour law in this
country, and the gloring truth there in is that labour laws
were of unction of property relations specifically designed
to serve the interests of the then British Government. These
interests were no other than economic interests. Under
colonialism, Kenya's traditional roles took shape, were
strengthened and consolidated quit effectively. On the
otherhand, simple commodity production economics which
obtained in pre-colonial days were mercilessly dismantled
and peasants were disinherited from their land and herded to
plantation farms by outright force and by subtle legal mani-
pulations. While on the farms, they were left with no free-

\dome When one examines the sum total of colonial labour \
\lagislation, one comes to an inescapable conclusion that at \

the early stage of colonialism upto around 1920's, workers,
were no better than s ~s and in most cases slaves of the
in s ttler Masters. This is not strange, History records that
capitalism 1s viol nt at its infancy. It then followed that
for the broadmasses of the workees, dismissal was unknown
under colonial law. At any rate it would have come as asigh
of relief.
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But capitali m is not tatic. At the time of Ind p -
nd nc whose pric was blood, arising out mostly from th
open violenc of 1952, Kenya was t ced with adlm1nishing
workforce. Th traditional economy becam antiquated for
the purposes of.the modern monetary eoonomy. Job thus
become rare commodlti s, and the employ r employ rela-
tionship re abandon d to the invisible forces of supply
and demand. The fact of high emplOYment whose evidence
we hav provid d in chapter two necessitate some legal
prot ctlon tor the work r who as we have shown is not only
a weaker party when it comes to entering into contracts of
service, but can at any given time get marching orders to
join the class of the unemployed who constitute the majority
of our population.

We then proceded to examine various forms of remdies
under th law - that is to say r medies av ilable to such
awronglully dismissed worker. W r lied he vily on the
Industrial Court remedies namely compensation and reinstate-
ment and discovered that the formula used by the cou~t in the
computation of compensatory damages is uncl are The court
has alot of discr tion as provid d for in th Trade Di put s
Act. It is not easy to und rstand how the court ex rci
it discr tion so that one is unable to predict correctly
the amount of money on would get within th stipulated 12
months p riod a worker remains out of his mploYment.
Considering that th parti s only r sort to th court a an
act of tinal r sort, and further that at times th inv stiga-
tion machinery is rather low, and that all this time, the
worker actually incurs expens with regard to protract d
litigation, compensatory damag amount to peanuts.

The most important remedy - reinstatement is rarely
available to workers. The court al 0 subscribes to the nation
that emplOYment relationship ar so personal and case wh n
confidence dep~ts from where it resid s. We argu d that
this may be so depending on the nature of the work performed.
But wher , like in the majority of cases, the employer hardly
me ts the employ e exe pt for the purposes of remunerat~,\U ~
it ~s sound in law and in principle to reinstate the ~~~tton

\(\\~bfshl6r.B~i~abmam~~ any qualification or dimunition of his
entitlements.
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In Chapter four, we hav attempted to explore ways of
reforms in an attempt assure the worker not only his job
security, but to assist him with financial or even occupa-
tional aid if and when he find himself on ascrap heap. W
have suggested that the provisions r lating to summary
dismissal in the Employment Act be deleted and that provi-
sions which reflect the present economic and social realities
be enacted forthwith. We have also contended that Trade Unions
should now pursue hotly meaningful longterm economic interests
as opposed to the traditional wage interests. In the words of
Tom Mboya:

"When a worker in addition to awage interest knows that
his trad union is also a profit making agency for him-
s If, and asource of security for his family, the
association is much d eper.,,22

This is a noble ideal, but we must also recorgnise finan-
cial, and organisational constraints which affect the bulk of
our unions.

"Internal constraints on the power of unions are also
considerable, 1n addition to financial constraint.
Hardly any servic other than bargaining and grievance
handling are offered by the union officials. Invariably,
the General Secretary of the union is the only full-time
paid offiCial, and togeth r with his part-time collea-
gues, he confronts awell organised employer or group of
employers combined in atrad association for negotia-
tion.,,23

We can only hope that C.O.T.U's efforts in this regard
will bear fruit.

However, it 1s our consider d opinion that the reforms in
the existing legal machinery do not go to the root of the
matter. That is the right to work or its lack thereof. We
recorgnise that the present economic base whioh is a capitalist
made of development is 1n no hurry to retir~. The reform

easur fit in rx's analYSi;tbourgeois jur~ prudence.
f'.-. "



"Your very ideas are but the outgrowth of the
conditions of your bourgeots production and
bourgeo's property. Just as your jurspru-
dance is but the will of your class made law
for all. A will whose essential character
and direction are determined by the economic
conditions of existe~c of your society.n24

We therefore conclude that Justice cries for
the reform of the economic and social conditions of
the majority of Kenyans. for law is nothing but
areflection of peoples property relations.
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PREFACE:tFOOTNOTES

1. Charles Gregory 1nttLabour and the Law" at p.18
states:

"An analysis of Labour problems and labour
law may be mad in terms of the institu-
~ion of property. Certainly, the owner
ship and control of property has traditio-
nally implied economic and political power
over others. The political, constitutional
and legal departments of our social
community have been devoted chiefly to
insuring the intergrity of property; and
to maintaining the complete freedom of its
use. In so far as government or any sub~
stantial part of the community has attemp~ed
to modify this institution of property it
has always failed unless it could overcome
determined oppo ition through great political
superiority. This leaves out of account
naturally the recourse to violent organised
revolution, atechnique for the eradication
of established - social institutions, well.
known in History, but still unknown for that
purpose in our country. It

The said quotation falls on all fours to the Kenyan
situation.

2.Kahn - Freund Labour Law
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