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IRTRODUCTTION |
The aim of my writing this paper is to show some of
the factors leading to the inadequate performances in
the Kenya judiciary. It is incomplete to examine the
problem without referring to the situstion in U.K. from
where, Kenys directly borrowed the doctrine of judicisal
independence. This helps the reader to discover that
the doctrine as borrowed is not, the doctrine as
plied in Kenya.

~_In the course of the diqcussion the resder will find
out that judicial independence would not be totally abse:

were it not for the interference of the excutive.

This becomes clear when I discuss the safeguards giVen
to judicisl officers and also their tenure of office.
I have also discussed the judiciary in colonial
Kenya to show the origins of the present hangover in
the judicisry e.g. by echoing government policy or by

government interference in judicial functions.

In my attempts to analyse some cases where the
judicisry's independence may be questioned, T came
across a lot, of difficulty to the extené’of being
unable to get access to the relevant court files.

This was because although the Chief Justice gave the
consent for me to examine these files, the Senior
Deputy R%gistérar of the High Court of Kenya, at Nairobi

was uncopparative, harsh and refused to release the file,

because they were to him "confidential"”,
This made me suspicious of the informstion in the
files and convinced myself that there was fear from the
Registérar of my unesrthing some of the mess in those
court decisions, However I menaged to gét second hand
information from elsewhere and realised the Peaqon why
I had not been sllowed to read the flles. _ Kl

\




- CHAPTER I

ORIGTINS OF TH- DOCTRIN. AND PHILOSOPHY

The Jjudicilary is that branch of the government
which deals with the asdministration of Jjustice.
More specifically it refers to the judges snd
magistrates of a stat.e1 An independent judiciary
is an *ndispensable requisite of a free society under
the rule of law d. Independence here implies freedom
from interference by the executive or legislat*wa.za
#ve Independence however, does not mean that the
Jjudge 1is entitled to sct in an arbitrary manner,
His duty is to interpret the lew and the fundamental
assumptions underlying it to the best of his abilities
and in saccordance with the dictates of his own
conscience :

Judicial independence, a western concept,

may be easily identified with the British constitutional

law, yet it msy be traced as fer back as the time of
the writings of Montesaguieu (the French political
philosopher) and John Locke.

John Locke was among the first people in England
to propound Theory of separation of powers which is ’
part and parcel of the doctrine of judicial independence
Tn the 1690, John Locke stressed the necessity of
having the legislative and the executive as’ separate
as possible and argued that if both powers were vested
in one hand or the same hands, the rulers will exempt
themselves from the law snd come to have a distlinc
interest from the rest of the society., However, if
the legislatures are subject to the laws, they will
take care that they make them for the public good,

By 1742 when Montesguieu was writing, the cabinet
system in England was developing and the king's power
to chose and direct his government wss being contested.

;eorge the 3rd however, until 1793 functioned as the
chief executive.,4 TH
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The act of settlement which hsd been pauqed in
1701 had made provixlons for Jjudicial independence.
In 17¢C, the constitution of Massschussetts provided
for a complete separation of powers, aimed at
securing Jjudicisl independence. This Act provided:
*In the government of this commonwealth, the
legislsative department shall never exercice
legislsastive and judicisl powers, or either of
them, the excutive shall never exercise
legislative end judicial powers or either of
them, the judicisl shall never exercise the
legislative and executive powers or either of
them, it may be a government of laws snd not of

men.,
Montequieu had great admiration for this sorti of

government and contrasted it with the-situation in
the PFrance of his day where all the three power: were
vested in the French Bourbons., It wes and is
established that in the United Kingdom the excutive
and the legislature are fused. It wss found impossible
in Englend to have a complete separation of the

two since the ministers of the erown alsc sit in
parlisment and are required to do so by the constitn-
tional principle that they are accountable to that
body for the proper discharge of their duties, 1In
terms of personnel and functioning, each ig as
independent of the judiciary as can be.

SEFIGUARDS FOR JUDICTAL IND=ZPENDENCE TN U.K.

It is necessary to discuss safeguards for
judicial independence in U.K, from where Kenya
borrowed this concept. Since the Act of Settlement
1700, the superior court judges have held office
during good behaviour and before they attain the
prescribed age of retirement, they are irremovable
~except for official misconduct. During the reign of
James I and Chsrles I, judges other than the Barons
of exchequer ususlly held office at the King's




~pleasure. DBy the provisions of the %ngrcma éourt of
Judicature Act of 1925, the judges of the High Court and
the court of Appeal, with the exception of the Lord
Chancellor, shall hold their offices, during good
behaviour. This is subject to a power of removal by
his majesty when a judge loses confidence of ths two
Houses of the U.K. parlisment.
JUDICTAL TMMUNITY:
Brazier Margeret refers to the Engllsh Jjudges as -
"Hot house plants exposed to the frost of public
disapproval, they may wither and die, hence they

which other civil servant may not be able tc enjoy”.
A U X, judge is not liable to an action of 1libel and
slander for strictly official acts and commissions
during the exercise of his judicisl functions., This was
stressed by Lord Denning in Sirrows V Moore 7as follows:—
"As & matter of principle, the judges of the suvério:
courts have no greater claim to immunity than the ‘
judges of the lower courts, Every Jjudge of the
court of this land, from the highest to the lowes
should be protected to the same degree if the |
reason underlying this immunity is to ensure that {
they may be independent in judgement., It epplies to
every Jjudge whatever his rank,.......each should be |
able to do his work in complete independence and
free from fear."
What Denning was saying is that protections must
go to all judges equally and that there is no judge who
needs more protection than the other by resson only that
ne is in & higher court.
A judge should not, during the course of his duty,

turn the pages of his book with trembling hends ssking
himself "if T do this, shell T be liable in demages?"

- So long as he does his work in the honest belief that it
is within his Jjurisdiction,

|
|
|
need some protection in the form of immunity |
|
|
|




..f:,...
)en he is not lisble to an action, Judges ar
therefore exempt from criminal 1lisbility for thi
said or done while scting within their Jjurisdiction
even if said or agﬂe maliciously.
Anderson V Gorrie is the best authority for the above
proposition but the supreme court Jjudges sere lisasble
to @ penalty for wrongful refusal to issue swrit of
aukaeas corpus in the case of & person in custody on
a criminsl cnarge As ﬁgmggﬂ_ﬁ_ﬁgggﬂlo reveals,
superior court Judges are not held liable for
judicisl scts done outside their jurisdiction.

;g,..:

These .safeguerds are aimed at making it possible
for the Jjudges to exercise their duty without fear
and biss. It appesrs that even if a judge shculd
sbuse his powers from a malicious or corrupt motive,
no action will lie, this protection extends to a
megistrate sitting es a court of record, The reason
behind this protection is thsat public interest
requires thst judges and magistrates should not be
subject to inouiry ss to their motives. Crompton J.
in Frey V Blackburnll refused leave to amend a cleim
against Blackburn J. to include an allegation of
malice, He said:

"No action will be sgainst & judge of one of

the superior courts though it be alleged to

be done maliciously and corruptly".

Denning in Sirrows V Moorelg had affirmed that
no action lay against a judge acting within his
Jjurisdiction even if he was activated by malice,
envy, hatred or all uncharitableness.

JUDICTAL, JTMPARTIABLY : ‘

The Supreme Court Judges have been excluded from
sitting in the house of Commons. This is based
on the modern constitutional doctrine that judges
should not take part in political and party

controversy. However, the Lord Chancellor who is
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also a member of the House of Lords is the only
exception., Kenya hss adopted this approsch because
there is no judge or magistrate who is also a member
of parlisment. They have been separated from
polities as much as possible,

The tendency of political interference into
judiclsl functions, which 1s common in Xenya, does
not exist in Britain from where Kenya borrowed the
doctrine of judicisl independence, The tendency in
developing countries, of the exemtive to pass
legistation nullifying court decisions does not exist
in Britain, The case of Liyansge snd others V
Republicl® ig 5 good illustration. This case
originated from Ceylon, Briefly the facts were
that the sppelants who were involved in sn sbortive
coup detsat to overthrow the government of Ceylon
were Indicted for this offence., The offences were theat

(a) They conspired to wage war against th

(b) They conspired to overthrow, by us

unlawful means, the government of C

(¢c) They conspired to overthrow by use

criminal force, the government of Ceylon,

Under the existing law, the accused would heve
gone unpunished.  The government therefore wishing
to have them convicted enascted two statutes which
altered the criminel law and the lsw 0f evidence,
These statutés were not statutes of feneral
appliceation, they were specifically for the trisl
of these individusls., They legalised the imprisonment
of the sppellants while they awaited trial, as ase
of the penal code of Ceylon was modified so as to
creaste 2 new offence under which thé appelants would
be tried and also enacted a minimum punishment for
them. In this case, the newly enacted statutes did
not only lack generality, but, smounted to & specisal

direction to the judiciary as to the trisl of the
particular prisoners already identified.

ueen



The substance of both Acts was actually & legislative
plan to secure the punishment of those particular
individuals,

Now, an Act attsining s nsmed person, of freedon
was rather a sentence than s law, it was a legistative
Judgement hence an unconstitutional exercise of
Judicel powers by the législative, The legislature
in this case had indirectly interfered with the
judiciary's independence and discretion, The court
in these circumstances hsd no slternative but to
pronounce what had been dictated to it by the
leg iolatupe hence convicting the defendants.

The privy éoun01l held the (criminal 1lsw Act
passed in 1962 purpoted to create new offenses after
the act compleined of had slready been committed and
to alter the rules of evidence for the purpose of
having the appelants convicted, This Act had the
inevitable effect of sweeping sway the protections
given by the general criminal law to all accused
persons, To prove further that the government was
cager to convict, one msy also note that special
judges had been appointed just for the sake of
trying thst case, Because of the above reasons the

‘ﬁ Drivy counsil set aside the convictions and allowed

the sppeal. The privy council was following the
decision in Bribery Commissioner V Rgnasighel4 .yicn

3

had been decided about 4 years before the Liysnace
case appeared. ; :

Liyanage's case is a shining exsmple of the
tendency of governments in the commonwealth to
interfere with Jjudicisl functions as contrasted with
Britain where great respect is given to the judicisal
independence. This i1s made more clear especially
when one sees that the privy lcouncil, asn English
court is the one which heard the final appesl,




RENUMERATIONS ;
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The salaries of the judges and magistrates in
U, X, cannot be altered to their disadvantage while
they still hold their offices, To avoid competition
for promotions, for a long time, at least up to mid
1950's 811 English judges whether of the House Lords
or court of appeal earned the same sslary. Financisl
security for judicisl officers hss been s primary aspcct
for Jjudicial lndependence in U.K.
THY SSPARATION QF POWZRS:

The doctrine of separation of powers is a fundamentes
and velid dogma of most commonwesalth constitutions,
Its object is the preservation of political safegunards
against the capricious exercise of power., Incidentsally,
it lays down the broad lines of an efficient division
of functions, History, convention and constitutional
pover definitely &llocate certasin functions to one or
another of the organs of the government., According
to modern notions, the government of a state consists
of three branches namely, the executive, the legislative
and the Jjudicisry. hether the government is republican
or monarchical, it is the duty of theesexecutive to
lay down the national policies as well as carry out
the functions of the state., The legislative, whether
unicameral or bicqmersal, makes the laws for the
regsnlation of state affeirs which the primary task of
the judicisry is to interpret the laws made by the
“legislative with a8 view to administration of justice.

Two problems immedistely arise out of this
doctrine of separation:

(i) It has been found difficult to ascertsin the

boundaries of the function of esch of the
three branches of government,
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(ii) It is not yet clesr whether the three
jJurisdictions are exclusive of each other so
that a function logically legislative in
character must be performed by the legislative
a matter executive by the executive amatter
judicial by the judicisry or whether the
functions of one body can be exercised by
another,

Although the idea of a three fold element of
government could be traced back to Plato and Aristotle,
it is John Lock who expressed the modern views on the
subject in & form refined by montesquieu in his book
L'espirit des Lois -~ 1748 for the constititionsl lawyer
and the politicsl scientist.

The doctrine calls for the orgsnisation of the
three branches of the government so as to avoid chances
of abuse of the respective powers of the government
of the day. To schieve this:

(i) The various powers should be exercised by different
organs of the government,

(1i) The same persons should not belong to more than
one organ of the government at the same time,

(iii) One government orgsn should not as s rule exercise
the functions properly belonging to either of the
other two organs or Interfere with their functions.
As T will discuss later, the constitution of Kenys
has fully made provisions for such separation of
powers by specifying that the government consists
of three main branches, specifying their functions.

At the time of his writing, Montesquieu lived in

& shadow of insecurity which shadow was cast by the

despotism of the French Bourbouns, He was therefore

reacting against the French law and politics of his

day whibh like all the civil law systems, did not

reCogﬁize even the degree of separation of powers which

“ne féund in the British Isles. He saw that in the
absence of such separation, srbitrary rule and tyranny

®
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would result, He advocated for a system of K¢
and “Ralances like the one in Britain., To him this
would give chence to independence of governmental
forces of appression, MNontesquieu did not advocate
a complete separation of powers, He felt, the situation
would be chaotic if, for example, one man had to enact
laws, execute the public resolutions and judge the
crimes or differences of individuals, Today mosg
commonwealth constitutions vest these three powers ir
different organs of government. The constitution of
the commonwealth of Massachussetts (l?@O)lbprovzdes
for this separation,

When the founding fathew of the U.S, constit
cset up their government, they held the mistaken be
that Montesquieu envisaged complete separation of
organs, However they found such sepsration impossible
since the president has to attend congress to present
the National Budget, Wwhat has hesppened in the U,S,
therefore is that there has been &s complete a separatio
between the supreme court and the congress as can be
but the presidency snd the congress are closer to cach
other in practice than either is to the supreme court,
bAiCﬂ gives the supreme court s good measureﬂindep@ﬂuehc
CONSTITUTIONALISM AND THE RULE OF LAW:

Judicial independence is psart and parcel of the
concept of constitutionalism, To the layman,
constitutionalism means, freedom of movement, belief,
agsociation etc, It may be linked with Jjudicial
independence in the sense that the constitution may
make provisions for the safeguard of the above freedoms.
If there are no provisions for judicial independence,
they might never be capable of enforcement due to
constant interference by the sxecutive or by certain
individuals,

%
o f\
(J

chec!
+
i

or

¥l
=88

uhtic
lis?f

La-b

\I

1




. cry OF MANRSE
- 10- eaIvERSITT OF T
LIBRARY

Constitntionalism is & legal limitation on the
government, It is the antithesis of arbitrary rule
and despotic government is its opposite i.e. the
government of will, not of law.1® Tts fundamental
quality is the division of power among the orgsns of

government, hence Jjudicial independence is & characterist:
of constitutionalism,l? Constitutionalism includes as

& primary element, the application of the rule of law
and the constitutionsl state hss & tendency to enlarge
the jurisdiction of independent courts no constitutional
state exists without the rule of law, hence the
independence of courts, The courts can only perform
their functions adequately if they are independent of
external influence which would render the Jjudges or
magistrates, biased.

Prof, De Smith considers the minimum restrasint
necessary for constitutionalism as follows:

"Constitutionslism is practical in a country where

the government is genuinely accountable to an

entity or organ distinct from itself, where
elections are freely held on & wide franchise at
frequent Intervels, where political parties are
free to organise opposition to the government and
where there are effective legal gusrantees of
fundamental civil liberties enforced by en
independent judiciary",l®

THY RULFE OF LAW:-

One characteristic of constitutionalism is the
concept of the rule of law, which means literally what
. it says, the rule of the law, When one talks of the
- rule of law, one includes under one expression alleast
three distinct conceptions; in the first place, one means:
(i) The acts of the government towards the subjects

particularly those affecting his right to freedoms

e.,g. of speech, and associstion, shall be in

accordance with previously established general
rules., This means thst they should be in accordance

with the existing law,
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(ii) That these rights are essentisl to the operation
of law as an order designed to regulate human
8L "airs according to reason. They shall therefore
be maintained 5ubgect to well recogmiaed limits
nuon their exercise and qualification in times
of crisis.

(111) That the interpretation of these general rules
referred to above, and adjudication upon the
necessary limitations, shall be under the. oonurol
of an independent Judlcial body.

In the New Delhi declaration of 1959, organised
b{ the International Commission of Jurlsts it was
ated that:

"An independent Judiciary is an 1ndispensablc
requisite of a free society under the rule of law.
Such independence implies freedom from interferences
by the executive or the legislative with the
exercise of judicial functlons, but does not memen
mean that judge 15 entitled to’ act in an arbltxgry
BBNHOP. . s v deoinst

The conference considered that an independent
judiciery is one of the most importent institutional
requirements of the rule of law. Almost 811 studies
seem to agree that the requirement of 1ndependent
coukts, if not implicit in the notion & of the Pu;e of

1aw, is a necessary pragtical consequence of it.
The results would be thé%%whlle Dicey tended to place

heavy stress on the indep@ndence of the English High
Courts, other writers = today, maeke the rule of law
stand for the right to & fair trisl before an:
independent tribunal., The above conference therefore
considered that strengthening judicisl independence
and ensuring an orgenized and autonomous legal
profession were necessary for the existance of the rule
of law. However, I should stress the fact that the
establishment of an independent judiciary will not
effectively safegusrd the rule of 18w unless
adjudication over interferences with basic 1ioerf1cu
" falls within its juriddiction,

At this stgge it becomes necessary to see if the
ritish carried the doctrine of judiciel independence

to the Kenya Colony. This is because the colonisl era
has left an impact which Kenya has been unable to forget,
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CHAPTER TVO

Before considering the administration of justice
in Kenya in colonisl times, I find it necessary to
summarise the situation in s&ll British African colonies
in general. My resson for doing so is to show that
there was no Jjudicial independence at that time and
it is this colonisl hangover that is the cause of the
lack of judicial independence in Kenya at the moment.

rdl JUDICTARY IN BRITISH COLONTAL AFRICA:

Generally in sll the British African colonies,
until just before independence, the judiciary was
part of the colonisl civill service. Judicial decisiong -
were supposed to conform to colonial policy. There w: ag .
thus a tendency of the Rritish African colonial courts
to promote colonial interests, and not the interests of
the people they served.

There was discriminatory justice characterised
by & dual court system whereby different courts served
different races. In practice, the functiens of the
administrative officer were not exclusively administrativ
In the administrator-judge system, the administrative
officer also found himself faced with judieial
functions.

The Judiciary, & career job, was operated mainly
on a system of promotions whereby appointments to
Jjudgeship for example, vested meinly on promotions
from the msgistrscy. This system ss T will show later,
may be criticised for interfering with judicial
independence ori the ground that:- |
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) N £ .2 ” N 1A 1. o v sy R
respect for the suthority wnich he considers will
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have to promote him",

Like other civil servants, colonial judges held
office during her majesty's plessure, this mesns that
they could be dismissed at any time and without reacon
and the crown weculd not be called upon to give an
explanation.2 However, the supreme court Jjudges in
england enjoyed maximum judiciel independence and
security of tenure, They held office during good
behaviour, the effect of this being that, save for srocs
misconduct e.g. accepting bribes, they were actually
irremovable until they reached a specified age of
retirement.

During colonial times, the public never knew that
the superior High court judges received more protectio
than the colonial legal service, Their knowledge would
have led to & loss of public confidence in the
administration of justice, Such confidence is necessary
for judicisl independence,

Another practice which went against judicial
independence was the tendency of the chief justice to
cive reports about the Puisne judges to the secretary
of state thrigh the governor. If the governor did not
like any Jjudge, one would contemplete a situation wherc;
the governor's report could not be accurate, The
governor could as well add his own comments periaps
untrue of the judges. This, according to Sir Kenneth
Roberts Wray,fa is in principle out of hermony with
judicial independenoe."3 This is true becsuse the
reputation of the judge was not adequately protected,

However, as Wray continues to say, such a system of

reporting wassrgued to be inevitable since the stete
cecretary who held the responsibility for the promotion
of such Jjudges, needed to be well informed about their
performance. Since he did not come in contact with

ks 25w A wmAanAdnA marnAand Prnam thnona wha mnama in nonfant
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This was the situation in nearly, if not all,
the British African colonies, The examination of
the colonial state now calls for my attention,
Administration of Justice in a colonial State (Kenya)

There was adual system of justice, in Kenys by
then, The whites were considered superior to the
Kenyans and they were given separate courts and were
tried by sepsrate Jjudges. This was because it was felt
that they needed more Jjustice than the black man,
Natvive Justice:

The British government took over the sadministration
from the Imperial British Tast African Company (IBLAC)
in 1295 making it clear that the system of Muslim
courts at the coast will continue to be prcserved.

The administrative officers in the interior were
empowered judiciaslly to exercise judicial powers

as well, One clearly notices that at this stage, there
was no sepsration of functions between judicial and
administrative bodies, The administrative officer:s
were to exercise their judicisl powers in sccordsance
LR y Perai 5 . : ) e - LR
with the Indian,code.” Most of these officers did not
know the law asnd therefore, one can see that it would
be very difficult to administer justice. One would
perhaps imagine a situation whereby the administrative
officer could convict or squit depending on whether
they felt it would please the colonial government or
not.,

According to the letter of the Africa order in
council of 1289, councils and other Jjudicial officers
in the interior were empowered Jjudicially to exercise
the substance of English law, It was specified that
British subjects and protected persons were to be tried
and have their disputes settled by administrative
officers., Such administrative officers instead of
administering Jjustice, would most likely administer order
from the colonial government, hence they were not free
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determine netty native casss, They tl

thelr avithority to the administration 1ol
as well as the District commissioner,

nowers Lo revise all cases decidzsd by mie
system wags strengthened by the cour ordinance of 1°¢ 1
hich was replaced by the courts ordinsnce of 19 1&’

The 1931 ordinance formed the basic frasmework of coloni
suhordinate covrts which lasted for about 80 years.
™ree classes of subordinate courts were estahliched

(1) Recident Magistrate Senior (later called

Frovicial Courts) commissioner Corts,
constituted the first class subordinats couvrt,

(ii) The second class magistrates court, held by

adistrict commissioner.

(iii) The third class Magistrates court, held by

an assistant district commissicner later to he
called a district officer.

The 111 Fative Tribunal rule slienabled Lthe
administrative officers to retain theilr revisory vpowsrse
over cases decided by the Native tribunals, Althou
the headmen still retsined their administrative pouer
they resented the curtsilment of their judicisl au “3 1

The defects of the administrastor Jjudge systen
the tribunal system were unearthed by the'administrabio:
of juctice in Kenys.......... in criminal matters"1® geper:
This commission considered that adistrict commisoilonar
or his assistant were first and foremost administrative
ofTicers charged with the msintenance of law and orde:
in their province or district. Adistrict officer I
to police the law, as well as investigate the crimes,
in these circumstances, it was not always essy Lo agounmce
the Jjudicisl role and to proceed calmly and dispassions-
tely and arrive at a proper judgement or sentense
withiout bheing biassed, Asnhining exampleoor thic syste
is the cese of Andreass s/0 Mathias V Rl“. This cace
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nich originated from Tengsnylka, as it was then
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called, serves as a good example to show the defects o:
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administrator judge system., The sppelant had been

conNgcted together with one Simeon S/0 Wathias of comvon
Assault, contrary to section 24C of the Penal Code of
Lunganylka. This assanlt is alleged to have been done
on the D,C, of their region, Were "lined snd convic!
by a D,0. acting as an administrator who held magisterial
nowers, When they appealed to the High Court, sond t
cround of appeal was that the D.0 had no Jud1f1“l
cnp001ty to listen to the csse, their appeal was &
Their arguement wss that as a D.C. he was subordinate
4o tl spondent hence he had asn interest in the matter

c\lSM 1g5¢€c¢

the e
and wes likely to be bissed. Tnis was true bhecauc
although, it is difficult to prove bias, it would
have heen equally di fficult for the D.O. to hold

arainst his boss the respondent, The High Court held
that the D,0. had the capacity to listen to this case

hecause on the relevant day of the asssult, he was not
rresent. Infact to create bias, the D.0O. need not have

been at the scene of crime, it is important and enough
that he has an interest in the matter. The High Courtis
reasoning above, very much offends the cannons of
Judicial independence because even in UK. from where,
Kenysa directly borrowed this concert, the judiciary was
seperated from executive influence by making th
functioning of the two bodies as separate as possin
X further appeal to the Bast African Court of
ppeal (%,A.C.A.) was allowed, The High court was
orﬂnrnd to have & retrisl of case snd the results were
amazing! The conMaction was queshed because the D.C
had erred in trying the case since there would be s
likelihood of bias. The judiciary, it was held, chould
hove sat independently, because, if influenced, no
justice would be done or seen to be done, The
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TiiZ SNCLISH COURTS:
The English coloniel courts nad & tripartite

"

Jurisdiction i.e., over Africans, Aslans and europesnc
in the sense that the powers and progdéedures varied
denendings upon the race of the person before then.
From the time of the 1907 ordinanoe in civil matters,
a characteristic teture of jurisdiction over A‘chuns
wos twice that of jurisdiction over non-Africans,co
By 196C, it can be said in summary, that the judg

and aminﬁutrators were victims of their own propagsands,
The courts, no less than the administration/'were npart
of the colonial orders and hed to and were prepared to
support that order whenever it was essential to do zo,.
Towards independence the Africens were hostile to the
system of administrative officers in deleloping'the
African courts¢4, The problem was whether sfter
independence, the new government would bring sbout a
separation of the Jjudiciary from the administetion or
wnelther it would altogether introduce safeguards and
measures associated with the British conception of juetic
S vri” ﬂADY

T have generally observed that throughout colonial
era, there was no seperation of powers as we know it
today. As a result, judicisl as well as administrative

Frady
La. v _:,_l'

L]

personnel were not separste, While performing
duties, bias was not unlikely unlike the British
magistrstes and judges snd judges in*U.K. who enjoyed
maximum security of tenure, the judicial officer at =
lower level were usually afreid since they were not
independent in thought, They alweys, while making
decisions turned the pages of the books with trembling
fingers, wondering whether their decisions would meet
administrative approval or not,

Towards independence the Africans had started
expressing his resentment to this judicial system and
reform was found very necessary.



The supreme court Jjudges held office on good
behavionr which meant that save for greve misconduct,
they were actuslly irremovable until they resched
sge. Their colonisl counter parts held
9) ¢ at the crown's pleasure. This also applied to
the Jjudges of the High Court in Kenys and the court of
A 1, It is surprising that this aspect of Jjudicial
independence (tenure of office) which was in the united
Kingdom from where Kenys borrowed this concept, was
very much lacking, 1e case of Terrel V Secretary for
the colonies and others® 29 also serves as en exanmple
of whet the practice was in Kenya,

.

The plaintiff in the above case, a colonial Jjudge

in Halayﬂ had been dismissed before he sttained the
prescribed sge of retirery which was 62 yesrs, The
ulsmiscal came 17 monthes to his uapd birthday. On clain
that he was not 1isble to be dismissed before resciing

his €2nd birthday, when he would be entitled to alarger
nE it was held that he was a colonial judge,
Judges in mslaya held their office at the crown's
pleasure and he -had held office in the same manner,

The claim was dismissed., This was contrary to the
principles of judicisl indemendence as practiced in
the nnited Xingdom., It pewealed to the colonial judies
that they were not at s&ll protected by the Government,
ouch & revelation was likely to shake public coniidence
in the Jjudiciary.



CHAPTER 3

The Judicisry in the era of Independent Government

As pointed out in the previous chapter the courts
in the colonial ers, having been agents of modernisatio:
introduced concerts and rules quite alien to the
traditional pattern of 1ife. It was expected that an
African government would wish to abolish such a systen,
Tt would further wish to losen the ties between the
courts end the administration. The reforms brought
about by the magistrates' courts Act (1967) form the
basis of Kenya's present court stracture,
legislative reform in 19673-

Three interrelated Acts were passed in 1967,
responsible for the present court stracture. The
judicature Qctl was concerned with the type of law
applicaple to the newly established courts.

(1) The Kadhi's courts Act:©

It established 6 kadhi's courts in the country,
subordinate to the High Court. Thelirs was to deal with
Muslim personal matters,

The Msgistrates Courts Actd

This was the main piece of reforming legislation..
It established the RM's court constituted a senior
Resident or s Resident Magistrate having civil and
criminal jurisdiction throughout Kenya. The Act also
established the District Masgistrates court of the
first, Second and Third Classs having civil and
criminal Jjurisdiction throughout a district. The
and first class DM'S courts sre equated in that both
are Magistrateés courts of the first class. This
‘However refers to the supervisory, revisory and sppelate
powers but not original, criminal and civil powers.

A1l these courts are subordinate to the High Court.
Jurisdiction: :

There is a limitation as to the type of offences
triable by the subordinate courts and & limitation as
to the fire or imprisonment period imposed by them.é
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Before independence, as I nave pointed out earlier, there
was no separation of personnel between the administration
and the Jjudiciary. An administrator, as shown by the
administrator - judge system, could also perform judicisl
functions, The independence constitution clearly
indicated that there were three arms of government
namely, the exxutive, the JUdiClaPy and the leglolata”e
(Chapters 2, 4 and 3 of the constitution) respectively,
One would expect that there would be the least interfe-
rence in the functions of either of these branches,
Before examing judicial indenendence in practice it is
necessary to consider the safeguards given to our
magistrates and Judges,{their tenure of office and
remunerations,

According to Sirnﬂﬂs_!_Mnnre Denning MR was of
the view that both higher and lower rungs of the judicisal
hierachy should be more or less equally secured against
executive influence if the aim is to enable thembe
independent in thought. 1In Kenys this protection is not
given equally. The state's normative framework sppears
on the face of it to lay con31derably greater emphas§s
on the independence of the High Court judges than of the
Magistrates. The truth is that infact, Magistrates in
this country have got heavier work than the judges.

They handle a msjority of the cases in the country,

Over % of these cases do not even reach the Figh Court.

They are the people who come in contact with a majority
f the citizens. Because of this, I tend to feel that

ﬁagiSLPates in thlsAneed Jjust as nuch independence as

that given to the Jjudges, if not, more.

Practically, all the provisions securing the
independence of Jjudges are contained in the constitution
e.2. 8ll candidates to the High court Bench are reguired
to satisfy defined professional requirements. This is
aimed st ensuring High Standards in the ‘courts’ ,
adjudicatory performance. These requirements, stipulated
in S 61 (3) of the constitution reguire, among others,
thatanualifv for the High Court Bench, the candidate
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should be an advocate of Kenya, of not less than seven
years standing. Alternatively, he should be, or have
been & Jjudge of a court heving unlimited Jjurisdiction
in civil end criminsal matters in some part of the
Commonwealth or in the Republic of Ireland, or a court
having jurisdiction to hear appeals from such & court,

The sppointment of judges is done by the president
(S.61 (1) of the constitution) with the help of the
judicial service commission, (an independent body which
ensures that the appointee satisfies the stipulated
standards and is not appointed purely on political
grounds. e :
Safeguards for Jjudicisl Independence: (Judges)

i
independence during the Jjudges' tenure of office, \When
compared to that of the Magistrates, the judges emerge
with more protection. In the first place, their salaries
are charged on the consolidated fund and cannot be alters
if such alteration will be disadvantageous -to the
particular Jjudge during the tenure of his appointment.

The Jjudge enjoys maximum security of Tenure in thet
according to section 60(4) of the constitution, his office
cannot be abolished while there is a substantive holder,
Like the English judge, @ Kenya High Court judge vacates
office when he has attained such age as may be prescribed
by perlisment.® ot withstending this requirement, such
& judge may continue in office after attaining that age
if this is necessary tc enable him dellver judgement
or to do any other thing in relation to procedings
which should have started before he attained that
prescribed age.7 |

Like the English Jjudge also, the Kenyan judge
holds office during good behaviour. This means that
before he attains the age of retirement, he may be removec
from office only for inability® to perform his duties or
for misbehsaviour. This also means that the present
judges: are in abetter position than the colonial judg:

\
R |
(«’b“" |
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who only held office at the pleasure of the crown as
indicated in my previous chapter,

Further protection is seen while considering the |
removal of Jjudges from office. Their removal from office
calls for a very complécuted procedure to be followed. |
Failure to comply with this requirement renders the
removal invelid, First of all an independent tribunsl
is reaquired to investigate the guestion, snd any removal
from office may only be effected by the presédent on
the affirmative recommendation of this tribunal, The

rationale of these ssfeguards is to enable = J"d es
to do justice to all manner of people according to the
laws of Kenya, without fear and fevour, affection or
ill- will,

Procedure :

If the president considers that the question of
removing the Chief justice needs investigation, then he
will instruct the Chsirman of the public service
Commission to select the members of the tribunal which
will carry out the investigation., After the 1ncniry,
this tribunal reports to the president its findings, and
also recommend whether the Chief Jjustice should be
ramoved or not. f

On the side of the Magistrates, the constitution
vests all powers of appointment, promotion, discipline,
dismisssl etec in an independent Jjudicial service
commission.? This is in accordance with section 69(3)(0)
of the constitution,.

Composition of the Judicial Service Commission (JSC)

The body consists of the Chief Justice as Chairman
appointed by the president under S561(1) of the
constitutionlQ The Attorney General is sppointed by
the president in accordance with 5109 of the constitutiop,
to serve as a public officer.ll The president slso |
appoints two Jjudges and the Chairmsn of the public Service
commissionl® sg other members of the JSC.




Decisions of this body are by majority vote (S62(4)
of the constitution),13ang it is an independent body in
the sense that in the exercise of its functions, the
commission is not subject to the direction or control of
any other person or authority. 1Its proceedings csnnot
be invalidated by the presence or psrticipastion of any
person not entitled to be present at, or to participate
in those proceedings. |

Whenever the Chief justice is & way or on leave,
.61(4) of the constitution empowers the acting Chief
justice to assume the powers of the Chief Justice. Suc!
an acting Chief Justice is a puisne judge appointed by
the president, The other £6¢ members have no powers of
being represented if they are away and the commission
may act, notwithstending any vacancy in its membership
or the absence of sny member., This ofcourse does not
apply to the Chief Justice because he must be represented
whenever he is away.

In theory, the chief Justice and the two puisne
judges can overrule the other members of the commission.
Tn practice however, I highly doubt if the C.J. asnd the
two puisne Jjudges c¢sn go against the Attorney Genersal's
decision., Kenya has got a very strong and influential
Attorney General snd it is likely that his word would
be the commission's word.

One problem with the J.S.C. is that since the
number of the top decision mskers is three i.e. the
C.Jd. and the puisne Jjudges, it may be difficult for the
public to be convinced that the J.S.C. can be a truelly
independent body. All its members are public servants,
the majority of whom are sppointed by the executive.
Ofcourse there is nothing wrong with this and it would
be wrong to argue that judicisl independence would be
interfered with just because these members are chosen
by the executive., The only problem is that the public
is likely to associate the Jjudiciary with the executive,
especially if we can remember that the public has not

w
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forgotten the close association of these two organs,
during colonial era, This is important. because, the
judictary, in its operation, needs public confidence.

To remedy the situation, I suggest that this body
should not be & monopoly of senior public, servants.

It should be controlled by Senior Judges and the
Magistrates could therefore be led into adepting, for
their own convenience, the values of the Senior judges
who are likely to affect their promotion prospects.

Membership should also be increased as well as the
quorum for decision making. The additional members
should be nominees of the Kenya Law Society. These
members should have security of Tenure., Having the law
society represented on the J.S.C. is not a new thing.

In Chana, the judicisl council which performs similar
functions as the Kenysn J.5.C. has 8 members, three of
whom sre nominated by the Ghana Bar Associat.ion.l4
Appointment of Magistrates:

According to S.69(1) of the constitution, the power
to appoint persons to hold or act in any office to which
this section applies (office of the Magistrates included)
is vested in the J.S.C.
$.89(3) specifies thet the offices referred to are those
of Registrar or Deputy Registerar of the High Court,
office of the SRM, RM and DN,

Promotions: _ |

Inaccordence with the Judicisl Service Commission
Regulations, Reg. 12, appointments may also be en
contract, and if any officer wishes to Extend his
contract, he is required to acknowledge the Chief Justice
before the expiration of the existing contract.

The criteria for promotions in the judicisry
is efficiency, merit, @bility and experlence (Reg.1C(1),
J.5.C. Regulations)
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Discipline:

There are vesrious ways of disciplining magistrates
for misconduct.

(a) Retirement on grounds of public interest

Reg. 28(1) of the J.S.C. Regulations, makes
provision for the retirement of a megistrate or sny
other judicial officer, if he has conducted himself in
a manner which mekes it necessary for him to retire on
grounds of public interest.

(b) Interdiction:

According to Reg.17(1), & judicial officer may be
interdicted on public interest so long as proceedings
which may lead to his dismissal are underway. While
on interdiction, ‘such an officer may receive not less
than one hslf of his normal salsry. If he is not
punished or dismissed, then his salary will be restored,
If any punishment other than dismissal 1s inflicted, he
will be refunded all proportions of the salary withheld
as a result of his interdiction (Reg. 17(4). While
on interdiction such an officer may not leave his statior
without permission from the C.J. or anhy officer empowerec
to give such permission on behalf of the C.J.

(c) Suspension: |

If a8 judicial officer is convicted of a serious
criminal offence, the C,J. may suspend him pending
consideration of his case Reg. 18(3) while on suspension,
he will be entitled to no salasry unless the C.J. feels
that he csn get some allowance (Reg. 18(3) ). Such en
officer will not be able to leave his station without
the¢ permission of the C.J.

(d) Dismissal:

If a magistrate absents himself from duty for 24
hours and is not traced within 10 days, or if traced, no
reply to acharge of absence is received, he will be
dismissed. (Reg. 22(1) & (2) ). g




Security of Tenure:

The J.S.C. 18 glver under discretionary vowers in
respect of matters of diseipline promotion, dismissal ¢t
It is further empowered to delegste its powers to sany
one or more of its members, Disciplinary sction is
done by & sub-commission of the J.5.C. This sub-
commission is established by Regulation 26(3) of the
JeS5.Ce Regulations.ls If£ it ics a question of investlipo-
tion of s magistrate, the Magistrate in question cen
appesr in person or can be represented by an advocate,
The sub-commission then makes a report of its findings
to the J,S5.C. which decides the appropriste punishment
to be glven or whether, &s I have pointed out esrlicr,
he should retére on public interest (26(11) of the
J.5.,C, Regulations).

This method 1s & ressonable safeguard since it
allows thorough investigstions before any steps sre
teken end further more, since it gives the magistrate
being investigated time to defend himself before the
sub-commission makes the final decision., However, if
& Msgistrate has been-convicted of a serious offence
which requires a prison sentence only, he can be dismioo:
without recourse to the above procedure., Such a person
is not worthy of being Magistrate and so that
dusciplinsry action is alright.

Remuneration of Kenysn Magistrates:

Judicial independence can make more practicsl sence
if the pecunisry interests of the judiclisl officers are
taken care of, This is in order to ssfeguerd them
sgainst temptations motivated by pursuit of personsl
interests especislly within the ranks of lay Magistracy
who  have got no hopes of advsncing beyong the rank
of acting R.M, *

Tn England, from where Kenys borrowed most of
her safeguards for Judicial independence, financial =
security for judicisl officers hss been a primery astect
for judicisl independence., By mid 1950° all English
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Judges whether of the House of Lords or court of Appeal
earned the same salery, Now, appointment to the House
of Lords carries with it an increament in salaw.l6
The aim of this was to savoid s judge seeking promotion
since his objectivity and impartislity might lead him
to seeking personsl advantage.17

The lower Jjudicisl hierschy i.e. the magistrates
like those in Kenys at present, never hoped to become
judges, they stayed where they were and were given
excellent remuneration.'® This could enable them to
work with an independent mind, having no thirst for
bribes. This historical note places the issue of
remunerations in the overall picture of Jjudiciel
independence. | |

The emoluments of our magistrates vary sccording

to their classes of sppointment. They are appointed
in four claesses with the DM 3 as the most Jjunior and

the SRM ss the most senior 1n rank smong the magistrates.
The emoluments of the DM 3 are similsr to those
of civil servants like the information ‘officer Grade II
Immigration Officer IT etc, while those of the RM are
similsr to 'those of the senior DC, Senior Personnel
officer etc.go
These selaries are not adequate considering the
laborious work of the Kenya magis&gg&gﬁ which involves
writing and taking the whole day eempied with 2 lot
of reasoning. It is unfortunste that their salaries
are ot pesr with officers whose work is faer less than
that of thq”%ggzgtrates. They have got junior officers
to do the temsien or unpleasant work, and the big officer
perhaps has to recive afew visitors everyday sign afew
documents and make telephone calls on business matters
ofcourse. When there is anything to be written down,
he has got a secretsry to do it. Although the nsture of
the work of such an officer may be heavy, it is herd for
him to feel that weight because he does not do it
himself. For this resson, I feel it is rather unressons-
ble and unfair for such an officer and a magistrate
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to receive the same salary,

The ideal that most of the magistrates in England
depend on one source of income is not true for Kenya
at present., So, although some time back, this could
be used as 8 good ground for calling for increments
in the salaries of the Kenysan magistrates, it can
no longer be used becsause most of our Magistrates are
biisiness men as well. But even before this, it was
never considered that the other officers with whom
the magistrates' saelaries sre at par, had more time to
run business as another source of income, while our
magistrates did not have such time.

To feel more independent I tend to feel that
judicisl officers need special or different trestment
in 8ll fields of life., I do not see why selary is
an exception., There should be an increment in the
salaries of our magistrates, this would help them
feel more different from the other public officers,
This is necessary because in our bench, promotions sre
hard to get while these are easy to get in the executive
sector, because, there, one only needs Lo compete for
promotions. Such competition would destroy any
independence that might be there in the judiciary.

An increment in salary of the Magistrates, would place
them in & position where they might not feel 1like
competing for higher positions.

I have tried to point out whet safegusrds have
been provided for the independence of the Jjudges and
magistrates. The resder would notice that, not much

fforts have been made to protect our magistrates to

the same level as the judges have been protected. Upto
this point, Jjudicial independence is not totally absent,
traces of it can be seen here and there. I am now

left with judicial independence in practice and it is
after this that I will decide whether it is a myth,

a reality,. or somewhere between myth and reality.



HAPTER IV

JUDICIAL INDEPENDENCE IN PRACTICE IN KENYA:

As pointed out in my previous chepter, the
constitutional layout suggests that Kenya aimed at
having a separation of powers, so that each of the
three srms of government is manned by different
personalities. The sort of protection given to tLhe
Magistrates and judges suggests that the government
was making & move towards Jjudicisl independence.
Unfortunately as I will show in this chapter, it has
proved hard for this independence to be achieved in
total in Kenya. I proceed to discuss the factors
which have made the achievement of total independence
very difficult.

Executive Interference:

For a judge or Magistrate to have a free mind
either to acquit or to convict, he needs frgedom from
any influence, direct or indirect. It is immaterial
where this influence comes from, if it is able to make
judge or magistrate who is sitting, to be biased, that
is enough. It is herd to prove executive interference
because most of the time, it is never direct, however
when it takes the form of legislation which peverses
court decisions, one can clearly make out what the aim
is.

In Kenys this practice was clesrly seen in the case of
Mbondo V Paul Ngeil & Another‘;1 The respondent was and
- is the present Minis}er for Locel Government.

The brief the facts were that the respondent was charge«
with an election offence. The petitioner who was 8lso
contesting the Ksngundo seat with the respondent
arrived at the DC's office on nomination day 24/8/75

to present his nomination papers. He found the
respondent addressing a crowd around the office and on
seeing him, the respondent was heard to say,

"I told you I have learned there is somebody who

intents to oppose me, he is no one other than

b
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that little man over there....."

e stirred the crowd against the petitioner and
threatened to kill him if he did not step down in his
favour. Seeing how wild the crowds had become, the
petitioner sought police help. The police asked him
to step down because if the crowd killed him, it would
be difficult to single out the murderers. As aresult
of these events, the petitioner withdrew from the
elections. | '

The High Court, which heard this petition found the
respondent guilty of-an clection offence. The
consequences of being convicted of an election offence,
at that time, was, nullification of the election as
well as disquelification from election to parliament
for 5 years.2  After reaching this verdict, the High
Court pronounced the sbove sentense. It is gt this level
that executive interference could be looked at.

After conviction and 15 days to the date of the
by-election in the constituency of which the respondent
had been representative, there appeared, a constitutional
amendment, almost from nowhere. This amendment gave
the president powers to pardon any MP® who had been
convicted of an election offence by the High Court,
and to give him a chance to stand in the forthcoming
by-election instead of having to walt for the mandatory
5 years., This amendment surprisingly was to have
retrospective effect from Janusry 1 1975, eand was to
cover virtually all cases involving election offences
arising out of petitions which had elready been heard.

Definitely, this amendment was aimed at benefiting
aparticular individwel,. This is evident because of the
speed and hurry involved in pessing the Bill., Aday
before adjoining for Christmas recess, this Bill was
introduced to parliasment. Normally, a2 bill seeking
to amend the constitution of Kenya must be published at
least 14 days before presentation to the National Assembly
for debate® on this particular day, parliament not only
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reduced the duration of notice from 14 days to one,
but on the same afternoon also went through all the
three readings® and pessed & Bill amending the
constitution. This empowered the president to set
a side the High Court judgement in respect of election
offenses arising out of elections petitions. The
speed with which this Bill went through parliament
was amazing. "Why the hurry?" some MP's quéstioned.
The Attorney General endevoured to tell them not to
think of the smendment in terms of personslities,
but it proved difficult not to question oneself who
was going to be the immediate and most likely
beneficiary of the smendment. 2

The 1likely answer, which turned out correct was
Mr. Psul Ngei, Minister for Locsl Government. The
extra powers would not have drawn much aitention were
it not for the timing of the amendment and the way
it was passed with little substantive debate. The only
person who could benefit from it, slthough it was
s genersl amendment, was Paul Ngei (the second
respondent) who had been nusted from parliament in
November, 1978 following a successful election petition.
The fact that it wss to have retrospective effect upto
Janusry 1975 was for purposes of confusing the public.
He was thus the only person who could benefit from
this amendment directly and immedistely.” For the
other MPs who had also been ousted by ele€tion petitions
and debsrred, by-elections had slready taken place in
their constituencies and their former seats had been
occupied. Now all that they could hope for was a
chance to stand in the next general election due
in 1979. -

The truth was exposed when actually;vnone of them
a part from Ngei was pardoned and allowed to stand in
the by-elections which brought him back to parlisment.
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_ This legislative intervention into judicial
decisions, reslly exposed how unindependent our
judicisry is. It also demonstrated the fact that the
government did not have confidence in the Jjudiciary
and could therefore reverse its decisions, especially
1f an important person like the Minister for locsl
government was involved.

legel observers whose view I share look at the

timing of this amendment as an abuse to judicisl
power and independence. I see it as & slep in the face
of the High Court for its judgement on the Ngei election
petition., Cetsinly the lone voice in parliament against
the amendment was former kitutu East M.p,, Beorge Anyons
who saw it ss an indicstion of lack of confidence in
the Jjudiciary. Other legsl observers think differently.
They 8rgue that the smendment's timing has demonstrated
the indevpendence of the Kenys judiciary. They argue
that if the government had wanted to interfere with
judicial process 1in order to effect a different outcome
in the Ngei election petition it need not have walted |
until after the High Court ruling.8 That the alteration
of Ngei's fate was effected through proper parliasmentary
procedures proves, to these observers, that the
government is committed to the rule of law and the
principles of an independent judiciary, with respect

T differ from these observers. If the‘ggggggﬁggmyas
a general one, it should not have had retresetive effect
just for the sake of going to single out Paul Ngei
for Presidentisl pardon. To constitute executive
influence or interference with judiciai procedure,
the time of interference is immaterial., What is
importent is the fact that such interference hss been
made, and in this case, that as a result, & court
decision has been revelsed. Therefore, whatbne would
consider in the Ngei case is the fact that constitutiona.
amendment has resulted into reversal of the High Court
decision.




This Kenyen case could be controsted with the
Tanzsnian case of Msrealle V Cherge Council.® Tn this
Case Tenzsnisn Government, wishing to a void a
multiplicity of suits of the nature in the above case,
passed legislation barring sny future suits, but this
legiclation did not have effect on the already decided
case above. The government felt that legislation with
retrospective effect would interfere with judicial
functions, |

The Kenya situstion could be compared with the
practice in Zambia where President Kaunda at one time
exercised his powers of clemency in favour of the
lusaka constituency secretary of the Youth Lesgne.

This secretsry had been convicted and sentensed to
12 months imprisonment for contempt of court where
Kaunds pardoned him, thus, nullifying the court decision.

The Xenyen snd Zambian situation could be
contrasted with Tsnzenis which has got a lot of
importance sttached to judicial independerice, Although
the preamble to the Tanzanian constitution makes
provision for Jjudicial independence, this was tested in
1964, In that year, very lenient sentenses were pacced
against the mutineers, this leniency met criticism
from the Government, Nyerere's attitude to the situation
_ is worthy looking at because it shows how much importsnce
he attaches to judicial independence. He said,

"To interfere with the courts' discretion is to
do exactly that thing forwhich the nation condems
the 801016TS.s0eennn... "0 ) :

As a result, the lenient sentenses remained and
although the whole nation was criticising this leniency
President Nyerere maintsined that they ' could not be
interfered with, since this would amount to disresvect
for judiciary. i
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Close examination of another of Ngei's cases,
now reveals that while convicting or scquitting
the courts consider the status of the person before
them, 1If he is a prominient persop, he stands a chance
of escaping heavy punishment or rather, the prescribed
punishment.
This was & case in which Mr. Paul Ngeill pleaded
quilty to two charges. :
(a) driving an uninsured car without due care
and attention,
(b) Threatening to shoot Mr, Washington Muthami
The Chief Magistratelz who tried this case noted tha*
the a ccused was a8 responsible senior Minister, mature
and experienced, to whom everybody would look &s an
example of good conduct. He had behaved in a bad
manner which would bring a bad name to Kenya, and he
also noted that this was not the first time, the
accused had been found guilty of esimilar offence
previously. Now, this was a proper case for a
custodisl sentense but because the accused belonged
to a certain class of people, the Chief Magistrate
felt it would not be proper to imprison such an
important man, Passing sentence he had this to say:-
"This mountain out of a mole hill Wwas Gaused by
Ngei, & responsible Senior Minister..... I felt
this may be.- &8 proper csse for a custodiel sentense
but this court will not ignore the fact that he
js fully sorry for whet he did. A custodial
sentense may deprive the country of the services
of an importsnt, able and dodicetdd minister...."
The court described the accused's behaviour as
"diplorable" and "frightening" and "capable of bringing
into bad repute Kenya's name abroad. ...{.",
However, due to the courts' attItude towards
the accused, he did not get the proper sentense |
(custodisl). Instead, he was fined 4000/= and ordered
to surender all his guns to the rovernment for O years,
except to keep only one for self defence.



— AL -

Bvents became more dramatic when one reslises
that two years before this case, it had been alleged
that Jjudicial independence was being frustrated in
the Chief Magistrate's court for he was delivering
judgements on politicel grounds. S
In his interview with the sunday Hation14 he had
this to say:=- 2

"I have never delivered any sentense On political

grounds. 1 therefore would take this opportunity

to refute and dismiss such allegatitns as totaly
unfounded and untrue. Courts do not take politics

into consideration."

An English mean says that where thére is smoke,
there must be fire. The public could not sllege that
the courts were being biased when there wes no reason
from which the sllegation stemmed. The last case I
have discussed shows that there are times when the
courts are bissed and decide cases besring in mind
the status of the psrties involved.

While the courts continue to function they have __
been largely reduced to impotence. The constitution o
and the criminal procedure codel® lay down rules
designed to protest the rights of persons who become
caught up in the process of the criminsl lsw. Whenever
these rules are violated, the courts do not intervene
The case of Shimechero V Republicl” should make the
situstion clear.

Shimechero, & public servant, was charged with an
offence under the prevention of corruption Actl8,
which offence arose out of & trenssttions involving
Medicel Supplies. There would seem to be little
doubt that the accused committed the acts with which
he was charged, He was arested unlawfully and
detained for five weeks °~ without being charged. -
Prosecution witnesses were also kept in prison for

> weeks.
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The main evidence against Shimechero was given
by a8 Mr. Patel, the man who had been involved with
him in the currupt transactions which led Lo Shimechero
being chserged,prior to Shimechero's triesl, Patel had
been slready convicted and sentensed Lo tullty months

wa €

imprisonment. Following Patel's evedence, ohimecheroc ,
convicted snd shortly thereafter, Patel was pardoned by
President Kenyatta and relessed irom prison, From
these events, one would think that Patel might have
been pursueded to give evidence for Shimechero's
convietion, and it seems as if the court had been
instructed to find Shimechero guilty. The government
should have been responsible for this conviction, other-
wise why did the president hsave to pardon Patel after
giving his evidence, which wes relied on for
conviction? ©Patels relesse was snother slap in the
fece of the court which had decided his imprisonment.
When counsel for Shimechero asttempted to suggest to
the court of Appeal a rether obvious conclusion that
might be drawn from these facts, he was severely
rebuhed and the appesl was denied,

Another case where the court did not seem to sit
with an independent mind was that of Msark MWithag320
Mwithaga & former NP for Nskuru Town was found quilty
in August 1975 and sentensed to two years imprisonment
for assaulting his former wife and dameging her
property. The offence was committed on 14/1/74 and
the proceedings started almust 20 m3n¢h afterwards.
No explanations were made for this deby. Right from
the beginning, the accused had been treated with
prejudice and it seems as if the court had pressure
from somewhere, to convict., On appeal, his grounds
were
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(a) He wos convicted after his constitutional risht
had been eroded,
(b) The prosecution started immediately Defore the
by elsctions in which the accused was one of the
contestants., The trial HMasgistrate had not allowed
counsel for the eccused enough time to teke instrueckion:
from his client in order to prepsre an adequate
defense, Thig is because the trisl usually started
and ended st odd hours e.g. 1l.15p.m. for lunch
break and 5,15 p.m. in the afternoons each time the
aceused was whisked aswoy in & special police van
making it very difficult for client and attorney
Lo have adeguate consultotions.
(c) He wes refused baill on no good grounds, this
seems to be 8 resson for berring nim fpom contesting.
(d) There was s big hurry to conclude proceedings and
as such, i{ seems ss if the court hsd slresdy bezon
asked to pess & specified verdict, that is why they
could not give themselves time to declde fairly,.

The state counsel objected to the second ground
seying thet the twenty minutes which were ususlly
given were enough since "efter 811" he saiqg, "it
wes & simple case of ssssult asnd did not need more
time." Tt does not reslly mestter how small or big
a case moay be, what is important is that the partics
should be given sdequate time to prepsre their defence.
The sttitude of the prosecution towarde this case
as well as the hurry to conclude procedings seemed
to suggest to many people that the government was
determined not to see Mwithage back in psrlisment“l,

uxecutive interference msy tske the form of
terminating proceedings.  This usuelly comes sfter
the court has wested so much time listening to
witnesses end then one morning, word ..comes frem Lhe
Attorney Genmeral that the procedings should terminste,
This is well seen in 8 case,.repoited in the Daily
listion in Decenmber 19782d vhere the accused had been
charged with forgery, conspirscy and stesling. |
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When the case came for hearing before Magistrate
Derek Schofield, the prosecutor told the court that
he had been instructed to terminete the proceedings
i.e. Lo enter "s nolle prosequi." The angry Magistrate
was recorded to heve ssid;

"It seems extra ordinary that we have wasted so

much of the courts time only to be informed

at this stage, that the state for reasons of

its own does not wish to continue with the

| case ." akh

men no reasons are given by the state, the impression
usually ie that perhaps some promlnent member of
government is involved, :

What T have been discussing falls under one
head, "the coloniesl hangover". As I pointed out
in my second chapter, in .the colonial state, one
man (the D,0) could perform both Jjudicisl e&nd
administrative functions and in Africa most of the
Netionalist leaders were send to detention or prison
by the courts acting under direct pressure of the
government., MNost Africaen countries are still
misedde this hangover that the judiciary must echo
government policy and so this is infact the way it is.
Perhaps this is the resson why judicisl independerce
has never been a reality in these countries. This
hangover may be used to explsin constant executive
interference into Jjudicial functions, even in
Kenya.
Appointments on Centrsct ;3

Anumber of the Kenyan Bench are appointed on
~contractual basis, It is rather obvious that a
Magistrate or judge on centract will try to echo the
policies of that authority responsible for his
appointment so that it might be easy for him to
renew his contract when it expires. Such a person
cannot be said to be in a nauwtral position while
deciding cases. He must be biased. It would eve e
more danxe?ouq 1f S ch & person is & iozeirnﬂr.
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It is common knowleke everywhere that a foreipner will
lesn more towards the government. It would therefore Dbe
unlikely that he would decide against the government in
criticel political questions especisally. The Attorney
GCeneral's feelings about foreign manpower on the Kenyan
Bench, thset they would be more neutral, being on neutral
gr*ounds,z4 are not practical,

The present generation of Africsn and foreign
magistrates and judges, is handicsespped by the fact that
their education in England and in techniques of English
law, has insulated them from the values of their people
By following the English lew ss it changes from time
to time, the kenya courts cannot claim to be independent
being slaves of the English laws?5 so that as it changes
the Kenyan courts Jjust follow without proper reasons.
Promotions:

Since 1974 Kenya has accepted the policy of having
the judiciary as s csereer service. Professionsl
Magistrates appointed as DM T1's are expected to work
their way up the ladder. There is almost no chance that
a DM TT will work his wsy upto the post of Chief Justice
Because of this, promotions are done on merit<® and sas
a result, there is a lot of competition. While a
migistrate sits with his mind expecting to please
somebody in order to get promotion, surely, he can not
be said to be independent and neutral. This competition
might be another cause for the inadequate performance of
the Jjudiciery.

Corruption:

Once corruption finds its way into the Bench, the

Magistrates concerned can not be seid to be independent

any more. This is s situation whereby a magistrate
receives a bribe to favour a party who has a case in his
court, Between 1976 and 1975, 2 magistrates have been

convicted of this offence. This means that our judiciar
is & victim of this corruption and verhaps there are
many more magistrates involved in such practices

but hsve not been discovered.
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CHAPTER O

CONCL-US T ON

The picture that emerges from the survey of
the proceding chapters is that of the insdequate
performence by the Kenysn courts. In this conclusion,
T will summsrise the causes of this poor performance
and suggest the necessary reforms. | '

In the first place, the contrsctual appointment of
Magistrates is common practice in Kenya. Such
appeintments might have one effect. A Magistrate =o
appointed might feel obliged to please the person
responsible for his contractusal sppointment. There is
nothing wrong in this plessing especislly if it means
dedication to ones duty. He however fails in his duty
if such & magistrste decides to favour the government
while deciding cases where the government is involved
for the sake of renewing his contract. Under such
circumstances, a magistrate cannot be said to be
independent in mind since contractusl appointments
can go against the spirit of judicisl independence,
they should be discouraged,

Employment of expatriaste Magistretes should be
discouraged, As 1 pointed out, quite & number of the
Kenyen Magistrates are foreign. Foreign Magistrates,
by wishing to be loysl to the government might be able
to do their duty perfectly well but there is & tendency
of leaning too much on the side of the government,
especially, if they wish to stay longer in the country.
As a result, a magistrate will tend to favour the
government while performing his duty. Logically, a
foreign Magistrate will fall victim of this problem
more than a Kenysn magistrate would,
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Corruption in the Bench is also upsetting

Magistrates accepting bﬁibes is their low salary.
I am not suggesting that, thst of the judges 1is

|
judicial independence. Perhsps one of the reasons for l

-

satisfactory either, But, the salaries of our judicial

officers should be increased in order to corxeupan@ e
the heavy work they do in the Bench,

I also noted that promotions in the ,Bench sre on
efficiency bssis, This has encouraged competitions
for these promotions. Such competition may lead to
bias becsuse, while hearing cases, Magistrates will
decide them, expecting some favour in terms of
promotion., Their mind not being clear, they might
even decide wrongly. I have got s feeling that
promotions should consider ones length of time in
the Bench so that unle¢ss one has served for s certain
period, he should not be eligible for promotion.

Then ofcourse efficiecy should be the next qualificatic

This will minimise competitions and give some measure
of judicial independence in tie Bench,

The question of the ignorant litigent also™
interferes with Jjudiciel independence..  In Kohye
the sort of system used in solving disphteés in cour
is the adverssry system where each psrty is expected
to argue out his case, This may interfere with
independence. especislly if the ignorant party is
unrepresented while the other is represented by an
advocate, Such slitigent gets confused because to
him, the advocate asks scaring and confusing quections

e o

At the same time, he gets scared of the court stmospher

and as a_resﬂlt, may become unable to put his case
more clearly just becsuse he is sceared, If the
Magistrate. is not cereful, he will find himself
bending toward° the side which is represented snd
ignoring the other party.

My recommendation is that, a magistraste in such s
case should try as much as possible to assist the

-
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ignorant perty especially by asking him questions about
what he has said in court. By so doing, the magistrate
might discover what exactly that party intended to say
but what he could not actuslly say because he was
confused. This will lead to proper administration of
justice and agood messure of judicial independence in
the courts. |

Judicial officers are restricted from too much
mixing with the masses, ©Such restriction is good
especially if it enables the officers not to taeke sides
in 1ife, If they did, they would find themselves unable
to perform their duty with sn impartial mind. However,
too much restriction may be disadvantageous because
it will cut off these Jjudicial officers completely from
the rest of the masses, making it difficult for them
to identify themselves with the problems of the people
they serve, This will mean spplying the law as it
is in the books but not interpreting it to suit the
ways of life of the people., The Magistrate will therefor
be more independent if he is free enough to interpret
the law to suit the people. It is therefore necessary
to allow magistrates some little freedom to mix with
the people they serve. ."E‘RS,'T:R;’;Y"”"'

It is not also good to apply the law as it is.
Vost of our law is actually english law, or rather,
it has its origin in Britain, If the Magistrates
applies it whole, they will be slaves of English law
having no choice but to apply english law,., Kenyan
law needs modification inorder to reflect the Kenyen
philosophy of 1ife. A good example of & law which
is out of place in'Kenya is the Kenysn law of centract
which states that acceptance of an 0ffer by post, is
taken to have reached the offeror, as soon as the
letter of acceptence is put in the pOst, This is
and English law reflecting the english way of life
‘because, there, the means of communication is faster
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and it is possible that such a letter oan.ﬁgﬁﬁ the
same ¥J' In Kenya where the letter might take days to
reach, or never reach at all, it is not ressonable

to apply such a law, When s magistrate applies it,

he is only a slave of the english law and is

influenced by it. I cannot say he is independent

until the lew is modified to suit the Kenyan conditions
of life

‘The biggest threat to Judicial independence in
Kenys, as I have pointed out earlier on, is executive
interference into judicial functions. The only
way independence can be achieved in the Jjudicisry
is by stopping the government to interfere into
judicial functions. But apart from the government
deciding by itself to keep off judicisl functions
there is no suthority, higher than government,
which cen order it to stop this interference., It is
difficult to stop this practice, but it must
be stopped. How does one do it?

Judicial independence in Kenya remsins & myth until
a8 solution is found.
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Originsally I had the intention and determination
to include in this resesrch paper, some data,
showing:

(1) The quantity of foreign manpower
in the Kenyan Bench.

(ii) The number of Magistrates and judges,
appointed on contractual basis, if
possible, since Independence.

Evantually I falled in getting this data

because the Senior Deputy Registerar of the High
Court of Kenya, refuced me sccess to the dats
arguing thst, he did not understand why T should
get such information, Due to this difficulty, I
found it very hard to get most of the relevant material
for my paper since most of it should have come from
the High Court.. :
Perhaps this is 8 problem which the Fsculty of
Law and the exsminers should consider as they o
through My paper.
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