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c -o~erD ion hs acte me able to vr'te thic ) pe •
TIeaides he ho t'le attitud of some officials of

i Court of ..\.enyaat Lr-ob i , who st t I:
I':.,f sed to re Lea e the informa 'on I wanted f om
the rro gh Co r records owe y sincere gr tit ide s
.0 the follor'ng:
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Th i Q _ • y : r . t i 11t.., P n", e. > is t 0

t~ fa c t or-s 1 e ado" fl.w t o '. e e -nf 0 1 fin 1c e , i
. nv ..: i c " J.. C 0 1 "e too' r P' .:.

ut -ef'e ...'ring to the s ituo t i i Ln T~ ••••

, K ny [1 dire c Lv or owed th 0 d c tr in' of ~ d 1C ~ , 1
"Ide en-ence. This helps the reader to d"scovQ~ t l

4-.1e oc t.r in') s or ca» l s lot, t e d oo tr-J e DS
[ lied in Kenya.

In the co rse of ~he d'~c ssion, the re
out Lo,t jud"c"al independel ce would n be

"~no far t. e interference of the exc ti •
rrt.ic becomes clear w en discuas L e sar guar G r « rer

L 'J (~"cL:l off"ce 's d also t...e t r t nure of f_,ie....•
...eve 81sa discussed tho j di ci8ry in colo .ieI

er he orisi~s o~ the PI sent ha~~ov~~ t_
".. 8 j .dici ry e.g. by echoin..: Love nment p ol i c or
nOJernment interferenc in ju'ici 1 functjons .

.. my attempts to ...ria Lyse Game c ses wher- 1-\'8

lJ "~iary's indepe dence a be jue s t i oned , I came
c lOSS a lot of difficul y to the ex' n of bin'
ur: ...o.le t get cce ss to the relev .t c ir fil'.;).

his 'vas be CD se al though the Ch ier Justice g[l' e the
I nc nt 0 r me t xamine thes6 ilaf, I-h Se.i r
~. ty e~'st rar of the I "gh Cut o! . ny , (t ~ri

.;.~ nco-.ar, tove, h ~sh nd refuced t role ce
be cause hey vIer to h i "c nfi ren t ia l ",

Tlli ... m de me susm ciou of the i if'o mo t i n
il s () d co vinced mvse l r tha t the ...e 'vas fe,

i ro t r-ar f my one r-t h ing some f the me . 1 t.h oce
co rt decisions. ~owever I mAna ad to ·et s c~r'
in:' mat i o f'r-cm nd r-e a Li se the -e
_ 11 not b en al low ( to r e: the files.

'i1...

"I '



r f~rs to t e ju g
t te. n in e1'n _ t

n 'spens ble r q 'site of ale
t e r-ui e of In ~ 2. ndej endenee r i
'r ~nt rf rence by he exec tive or 1

I 1d endenc however , do co not me n t ""
~'Ote s entitled 0 ct in an it ry m,nnvr.
r s d t.y is t o Tnt.e -pr-et tel 'I nd th funda

(, s ..p t ions und r1yin it to th b s of his,
[) in acc rd nee uith the diet, tes of his ')!fL. 3~~Lne e_ce •

"
I~

dic"al "nde_endence,
e sily iden i_" d wit

By be tr ee
f 1 0 e

) d ohn Joe 6.
Lock 'I S Long e f'" rs e 0:p18 . n

to prop und e ory of se ar •.ion of p vers Ih' C Ls
ar-ce l of the doc r m o'f jurn ctel ind 11(' l'C!'

Tn the 1690, John Loe.8 s esse the n c s,....:. 0:'
V-[ ViI the legi 1 t ve nd the e e utjv
DS OP~ ble an rgl e +hat f botb ,er

1 h nd r he a e h nd~, th r lerr '"II e;
fro he law nd co e to hay ist ·n"l.

'r-~er st _ o 1 e rest _ l. e s ciet. 0/ veTl,

t.hs 1 g"sl e are to th 1 he fill
c r that they f r the p b1"c 00.
By 174R zh n 0 tau w s r':' t .n, he c ...n_ ~

in ~nulDnd I davel pin nd he n'
3nd dirnct hi government s bing

the 3r hOI v , nt"l 170 , funet" on d L the
o tive.4
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f r b e s he t':'.
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t eho
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le£' sl ve e r. en+ sha l I n Ter
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the., th e c t iv sh 11 ever e e c i se
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them, the . id c iat sh 11 never ex re
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p. rl':' ..ent re equired 0 so b:,' t
t' a 81 :pr'nc·pl.J thetl · r-e c 0 nut Le t o
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az ier- lAer e et refers to the Bngl i sh ju c,.•88 ('0:-

"Hot house p l ant s exp sed t the frost of :)1 alie
disapprova I, they may wi ther and die, hence t .8J'

need some protection in tho fo m of im~uni·y
which other c ivt I ser-vant may not be ob l e to C:j'o,II.1

A .X. judge is not liable to n c t i on of Ii' I r.nC
slander for strictI of~ic·(l acts qnd com iasions
d'r nc the exercise of his jUdicial func ·ons. rh:s ..
s ressed by Lor-d Denning in Sirrows V oore7 s folio;'.:-

"As a ms t t ar- of principle, the judees of the
co r t,s nave no ereater c l a tm to rmmunt t LDn 1:.
ju ges of tho 10Tier co rts. sver y jud;e of t
court of this Land , from the h· ghest to to 10',[8'-"
SDO ld be protected to the same degree if tl~
reason under-Ly rng this immuni ty is to ensur-e tno t
they may be independent in jUdgement.. It app l i c r: t c
every judge vhe t.ever- his rank •....... each °11 alJ
able to do his v rk ·n comn1ete indeuendence 8.:.•. -
free fron fear."
IYhat Denning was ayin is that . tec:irns .us~

go to all judges equally and that there is n tud '-' .,1.'J

needs mar pro ection than the 0 her by re' on 0 lj t} L

n is in D higher court.
A judge should not, dlrinc the cour~e of his d ty,

tur-n he pages of his book w· th tremblin ~ hands sk ingh: self "if do th·s, shall _ be I"able in de Bg'S?"
~o 1 nE as he does h·s work in he honest bel·ef t n ~t
js within his jurisdict·on,
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FIB ist, te s' tint: urt of record. r::he r l

e 'n~ thi prot eti n is th. public intere .
r~ ires hrt j g. m ~'str, t s shoul not)
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V Bl c b r.. 1 efu sed 1e ve t me d ~
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1 J <.> rl e be r ')f
exce p t "0.... "eLL (J
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l- ••••e - e . S .l 0 j d ....o
of arl~8 ent. Tht1J hnve een s ar a t.er _',.:U:

80. C s poas i.b l e ,
The tendency of oli.\.ic1 "nterference .~to

j ....c· aI f no ons , 1•.•. ch" c m .on
ot e Is n 8' _ fr 0 " nya orr or. '"l c

doctr ne of j dicial 'nder nde ~e. fJe te~
develop'ng co~n r'8~, f L1e 9J L4'l~ a D ~

e 'stBti n null'fyin" c
. t rp f' L'1 .•. 8 n. __ CDS e _ =:.u.Y..•3..;;n..-l ;...i&•.•••: __ •..•.••• ~,;;,,;;.;;,-.;;...;;.;.......:;..

en b1ic13 is a go Ilustration. TI1is c, c~

rigina d fr melon. ~l ior ' .he f cts .er
tho t the n el : nt s Iho ,'ere rnvot ve in n '1 O· ...·.e

GUp de t a t a avo th ow L118 gOY r-nm nt of CctJ'l 1

w ~v indic ed _0 t~"s o_fenc. ~a o_fencJ
(8) They cons irJd to 1f)8 \1 r Soil st L u

(b) ey co sui r-ed :'0
1lD'~fLl m [1, GOv rn. en

(c) They can ...,'r-e d Lover ..hr oi

L • , (:

o
.•. •....

cr:m':' .(1 over-rune :. 0 n •
nder the exLs t ine Law , the t ccused '\':01 1

on •
~ h ve therr convic~ed
c , ere d t.ne cr i Ii ns 1

.ese »t.a I tes VI 0 f __8

appl'cat"on, tley were spec':'f_csll' ~or ~~
o~ h~0e nrtiv'd 81.. hey leCMlis Lh
o .h e 8pPe 8n t s whi 1 hey c I j t e d t r . D 1, c S

of he p nnl co-e f Ceo1 mod'f'ed so ~
r tv new 0.1. fence ~e 'lhi C1... t

be tr"ed nd 81so enac d n
t em • In his case, the ne 'I () en c e

t only lac gener8lity, b t, a ante

t r ,- ul
for'

t te d -. loA

, spe c ioI

'rect on to
articulcr ~ri30ners

of t
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t nee a+' 0 ".1 Ac t.s ,Ie~) c t.u: 11' < It: ' 1
ecurv the punishmon 0 ttosw p r ieu1::

HIs •
.01, a ct tt inin (.n me pers n,

18s r.9 th r a s n t nee ~11 n 8 1a " ' t (IS [} 1e £: r

J -<;.er.:e.1t h....nc an unconstitut ns 1 e rer-c i f
jU( , c:1 I rs by the Ie;'81 t ive , The Le -"i81 ,"

h8 :nd'rvc Iy nt rfere' vith l. 18

.: ~icia ~',) indep nd nee tlna ., S .r-e t Lon , 1h8 "',0" .•-:

. n these c' rc ns t ance hod no <11 er-nat i ve Jut t
n-onounc /1- t .....d b en dieL: t d 0 it by t .ne

, l[tu e, ence co~vic ing the uef ~ an~ •
Th r-Lvy uncil ne l t e cr' in 1 ,; Ac t

nas se d in 196c:.: p rpoted "0 c - ate new orre n.. ',S ,Jtiol:
~~~...ct com lain d. of ha 81-" ad. een com.. t ed D_1G

t o It r t·...e r'l", f r idsnce r r th 1) ,'" 1
ia vm t e appe I rit s convicted. 'I'ht s Act n. t"::l
::n' v~ t ab t e e f'r'e c t . f swae1 inr' 8'-iD T he r-o t.ec t i _10~ ( .

ven b" --: 1 r-s l e imi!l,l 13\ to nIl (.ccusc
r Tv r ve .. 1 -t er the t t uove -n e...rt \.f;"

..; ter t C vi ct , one c iLso no
j
~r. inC that c· sa. the
r ..vY C 0 in ' 1 s e 11 /t; U

i
! h ppe 1. The

i L ribery
hEd ee de ided a years B

. e appeared.
L'y"n aets eBse s 3 sh' in" example f t18

tendency of governments in the commonweal th to
int er-r'er-e \ ' th j dic.' 1 fl nctions 88 cont.r-as ted v,r' .l

·t~in whe e great res_ee :s giv n to the ju ieiql
ind pend nee. This·s m~de are cle r especially
when one ees tha~ the privy coune 1, nn Engli h
no r- s th one wh ch hear the final appeal,



l T rr
. of' h j dw nd ma L. tr'€ ~ (j i
1 e1 . d t 0 ~'1 i r d j a dvc 1t 8b \ .n I l e
h "I offices. 0 avoi com et"~i

r 0t i 18, for l 1 r.e t i ne , t 1e c ,~ t
~ •• t r. n11 ->n~l i s11 tud .Jes \'11e the , of the I ouse 110:1' u

J .•: c our t f '"':pp '11 e arne d he aarn s'1t.r. "_~ ("".1
r.ocu itl for ju iC"81 be ...n a prim~'r'y "
..•, '1 ic l a l in pend j J .•

• •

ar- ti • Jf pO,lrs Ls
[,t.c of lost c m onw 1th cons t tu t i rns ,

,,[, ) ject ':3 the ur-e se r t" an of )01 _tic, 1 [.':" e
( .lns t t capr- C OT..:.> xer ci se f p o r . Inei -.
.t Ie. c down U br-oe Iin ....s f 81 t!ffi0' v t lli \ Ls i :
,... functions. . ....to 'y, conVE:; t i on and CQ1S . tu t Lo: 1
JO :er 'efini t ly Ll oca t ce r-tr 'I f mc t i ona t o O...L \ •• :'

ano t i Clr of the or-gans... of tho ~ove nrn n t ,
0- •n not' ns, t e 0 v .n .e t 0 f c t"' t t

o t :lree br ne es name Iv , the executive the le -;» I s l o t.: t.,

nd t 'di i • ne th 1 ve rnn nt is ~p )li ~
1, . t is the duty of the s ex cut ive 0

L, do' n ~he n _t j on 1 po 1i c . tJ S < S loll (.S 1 .

10 f nc t i ..n f th ta t e , The 1 isl t i ve , !1'1 th
nr ic . e ·nl r b' ca ural m, es the 18 IS for t. e
~ lIt' n of stete ff irs hich th p·im y tB~k
t 'udicitry's to 1nt8rpret the 1 !ws made by he
1 ....1 lot' v 'Ii th 8 vie" to adrmru st.r-a t i on of ju ..st i c •

10 pro 1 mo im edintel cri ut of this
ctr'ne of sep~r tion:

(i) It s been ound
bound.rie~ of the
thr e b 8nehes f

,

1ifficult to
function of
covernment.

scert.ln the
each of
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thD~ function o~ic'llJ le-islD~i re in
character st '"' per 1 ••• e
a ma t ter- xe cut i ve by the e.• cu t ive arna t t .
jud"cinl by the 'udicinry
f nctions of one body c n
another.

Although the idea of 8 thr'e fold element o~
-ove r-nment, could be tr-aoe d b..ck to I' to and Art. . Q 1 ,

it io ohn Lock who express d the m de n vi ews n t 1....

sp' t.io t in form refined by 1 nt squiei in is 0 _

I j t t; S..d r it de s Lo" s - I74 for th c ne tit iti0na1 1 :y e
and :ho p Ii ieal scientist.

Tle doctrine calls for the organ1['otion of tl u

.hr- e br nche f the go ernment so DS to avo it, en .L C •..•

of obuse of the respective p wers f the gov rnM nL
~J the day. T achieve this:
(i ) The ver-i ous po 'Jers sho 1 be exercised by di .J.. r-un

or£8ns of the government.
i t ) The some par-sons should not bel nE: to m re than

one organ of th governmen ~t the same i e.
CiOi) n government organ sh uld no DS n r Ie oxe 'c G

t~e nnctions properly bel ng ng t either th
ther twa or-ganr or n te fere vith the ir rune 1-.1 i _".

1 S I \;111 disc as La tar , the cons t t t.u t Lon of KJnt;'"
h 10 fully made provisions f r such se B o t i on of
n ower-s by (""'e 'fyine that the L vernmen c nsi. I.••

o~ three main branches, pecifyin~ their funcj,,"~ •
t he time f his ,pitin, or..tesq ieu live

..had ow of mse our i ty which nhad ow was cz s t by t.ho
"'r: t" sm of the Fr nch ourbouns. e \IDS th ir-e fo o

rva~ ing ,gainst the French law Dnd politics f hie
tiny which I" e (11 the clvi I In" syste , 'lie n t

onn"ze even the deBree f separati n of P Jers wh:ch
'lnd 'n t e r"t"sh Isles. He saw hat in the

ence f G C1 ae par-e t i an, ar-b i tr ry r Le ' n '.r, nn;

or '{ ~•....:)...t ~e
e exerci'ed oy

he
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, v

a 1 '1"11'£)( ·1 .•.
't ( <..J J v ...) ';"'.J,.. 'wi ir ~I-i~~.:n. ~O h i.m •. is

'J iu l i' J.<H1Cv i c ... of jove r ent (.1
f'or e~ .f ,JnnT-esG; on. u i e did n t [. oc: e

J• .I.

f) ompl e t e cepn-·ati n of p owcr-s , He felt, :18, it'c.!.-,·,'
) -lJ ' ") C .1.( t" C if, f exam )1'), one man: c. d ,-,)

I' r- , xe cut e the pub l i c r es ol i Lone an ju{ e ~'v

o mo s r differences t' Jn lVl url s , 'J.od~'y m: . t
C~ th C nsLltut· ns vest les p

r ans f -ovei-n n. Tl" co s t i tu i .....I.J. n

v co. onws: l' .b)sSDchuss tts (17C'C)loprrvj e:
or th·o se r ion •

.. .icn t .... fr) nd ing f's t.h ... of the U.). c nn j';~.':'

,l t e t r :')0 e r-nm . t , they held the ni
eu en e e su: _ t' n

S. I ver the' fo n such Do~ r tioL iml-f
resident h s t Dttend c n r's to

t 1 ~u g t , h h: s h ppene d in the U."'.
i th t there has b en c mpl e t ~.t)p ·e. ~'.i

81., ,:00n th C' pr-eme court . nd ell cone; s s us .C:: n .)
~esiden y ,nd the con? ss clobe' to

o t 1V!' in pr .t i c he n i the!" is to t e supr-eme 0 r- t ,
the s pr eme court 8 G ad mensureAin E.l_ in t.::';

I o Nn rL {. J UL'1 I I:
p~rt nd p<rcel D '1

CLn~e t Tn the l( m n,
ens, fr· e m of move ent, be l Ler ,

• It mc..Y be Li.nl e d . r' judicirl
e~ nd no in the ens thl t the canst"tuti n m

ovisi 11. f ,t . afegu rd of the bove fr ado. ['.
L_ th ir-e r' n pr v i s i ons for judici. I in e pendenc ,
they ir;h nev r b capable of nf -ment due to
c ferenc y the xec "ive or by c r in
n tvid <..ls.



_ -llJ- .,.-4'''' O,·\'Wt.. -".,
L\ ,,'(

ons t i t: .Lonel ts i..3 tJ 10 n . t ..I- ion an the
t iver-r n. t i("O .1 nt i 1 e ...liG ar-b i t [1' _u Le
nd spo ic e vernme.. is· ts o~ 4~C

rove nment of w"11, not of In .11 I " ru_dlmentt
'Dlity is the d'visiol of po\e Dm no the

hOV n ent, hence . diciel ·ndependence ic
f constitutionDlism.17 const.t tuti. ....lism

[ pr"m~ry eleillnt, the applicntion
<nd th c nstituti n,l state h s tendenc t Iur
t'..e jurisdiction of independent curts no c ns t lt: ion _
stn e exists w" th ut the rule f la" h nce th~
independence of curts. The curts can nly p rt pm
their functions ade q tely if they c re in apcnc en' ~I

c~ ternnl influence hich vould rende the ; Ees ar
mag is tr-a tes , biased.

Pr f. mith c nsiders the minimu r s t r-a nt
ne ssary f r c nstit ti nnliom s 11 IS:

f nstitut onalism Ls r ctic 1 in c tr 'n",
the governJ nt is "en inely ccoun ble t J

nt" y rg n ist ncl- from itself, wh re
elections re freely h Id n D wide nch i s e ,)
frequent Int er-v Is, \here poli tic 1 port ie t"' •••. e
free to rg n se oppos i tion to the Govern ent < J.

l/here there re effect"va legal g DrAntees of
fundamental civil I'bert'us enf rced by ,n
"ndependent j d'ci rL'.

OF L yl:_

e char cteristic of cons "tutianali m it"' ~ e
~ nc t f the r Ie f lav, fhich. ean~ literall

c ys th r Ie f the laVe none al s ~
r' a of law, one "ncludes Inder one expressi n east
. re, d"stinct con ept ns; n he first place,
.) , e acts 0 he g varnmen tovards he s bjects

partic 1 rly those ff ctin h's ri~ht to freeGo.~
e.g. of peach, and associ "on, shall b in

ccordance with previa sly s abli~he u n I
ru es. " ns th~ ' ey should bd in c
Ii he ex i r tl nr l~!.



-11-
'r1u t tn s e r >. T!".,8 or e eS80n'· ~_(!lt t 10 0 erat i »,
0 ..1•." l[1W (18 DL or-der- desi,:-red to t:f)].l(.~e human
f'f~8irs s ccor- in[' to r ees on . ~hey sho lI th ir-e rorc
be m~.in tDin ea suo j 8 Ct t \{ 11 r e coE...i.i/.e d I i m1 t s
I non their exerci S0 :.no 0 ia Llf'Lco t ion in tI1lt..i,
at crisis.

(ii1) hat the i1 erpretation f these ~erer'1 rll~sreferred to above and adjudic~tion upon ttenecessary l"mitat ns, shnll be under the cont~olof an independent jUdlCi~1 body.
In the New Delh" declaration of 1959, organis2dby the International Commission of juri ts, it d[lSstated that:
'An independent judicinry is an indispensablerequisite of 8 free society under the rule of lDv.
uch independence impl ies freedom from Ln t er-t'er e_C8~~by the executive or he legislative with taeexercise of j d·c·nl runc t i ons, bu t does not _ -~.J..I.mean that judL~ 1 entitled to act in an ar-b i t, .1 rmanner ••••••.•• It

The conference considered that an independent
j d· ct arv is one of the most important institutio ..eI
requirements of the rule of lav. Almost all studies
see. to Dgree that the reQuirement of independent
cou~~s, if not implicit in the noLion of the rule 8_

1 . t" 1 f 0" 19~W, IS a necessary pra lca consequence 0 It.
''':18 res 1ts would be t.ha while Dice.'>'tended t p Ir.c e
heavy stress on the independence of the ~nGlish _TO t:h
Courts, other wri t er-s today, make the ..Le of 1~.':;
stand for the right to fair trial befo~e an
independent tribunal. The above conference therefore
considered that strengthelling judicial inde~endence
Bnd ensuring an organized and Dutonomous legal
r~ feasion were necessary for the existance f the rule
of 18w. However, should stress the fact th,t tt
establishment of an independent j dieiary ~il1 not
effectively safeguard the rule of l~ ¥ Inless
cdjudication over interferences with bas'c lioerties
f'a lLs "thin its j risdictiol1.

At this stn;e it becowes necessary to see if Lte1r:tish carried the doctrine of judicial independenct
t, ·he 7enya Colon. T~'s i~ because the c loninl err
18S left en Impr.c t Ih." C 1 Keny: h8S been unatile to .LJ2"e •



'" er lly in nIl th iuish AfricB_ cIani s,
r; jl just e are independence, Lhe judicjary was

. D t of the co l or LaI civl l se vice. J .dic",l d c ini or
ere C' pposed to c nf r to colonial pol" cy. Tne e 'f i

• _ I S fl ten den cy 0f t e i Ls h Afr i c n c) Ion i 1 c tu

.0 rromote colonial in erests, and not the inter~S~9 ~
:.1~~eo", l e they .. e rve d •

There was d" crim'notary j stice cnDr cterissa
j' <. dual court S,'8 tel ss ereb dif _er-en t courts . e 'v c,
i~ferent races. In pr ctice, the functiono f th

· .....In i s tr-a . ve r i cer- !ere ot excl C" vel c dn in ' S .r,
• .L t ..8 ad .in·..? tr a t or--j Idc;e 8 ste , the adml n.l s t.rz ti v
:'ficer also 0 nd 11i sel f' f, ced ". th j d" i[11

:' ~ctions.
The J' d·c·p.ry, ( cnree j b, " s operDt d 'nl

n a syat em of pro at' ons wher-eby appo i t nt r 0

~Ud"'8S i f'or- e a p l ,vested <' nly on ... or at' r.s
fro. the m g is t.r-acy , Th' s sys t em 8", I v'll 8_.l.0! 1, er,

e cr't"c'swd fo 'nterfer'n6 with jud"c' 1
:rd pende e 0 l he SIolnd thnt:-

- 12 -

-r 0

Before can id ring the <: minis ration o~ justice
n K uya in colonial times, I f'n it ne c s .. f\

R mrer-i se the situ ti .. i 11 Hr.:.tisll t'rican c ..if..C"'

.nee nera1 • :ly res 0,:1 :: r do' n s t 8 t sh " L 1•

.here wns no j .dic iaI .ndepe de ...ice 8 t th t rne OJ. G

iJ. i t.ht s colon' 1 nangover t' a t is the
DC. f jud i c· [11 . nde pendence in Kenyn nt the mo .1~•
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r 81 8C~ 1. CL i "11, --
t ' I" ~ I' •_ [lye _ promo e "

Li' e 0 her- civil ser-ve t.s , C 1 n ia I jud e ..• ~1.1
o . "CIJ d r'in[T . er m[1jJot' t spIer s re, t-l; s ne an: J_

{'.e;} .0 Ld be' Lsmt sae d at anv t irne and vi thou t ~
»nd he cr-own IQuld no. be ca l l sd par
exp l ana t i n.2 : we ver , .he 8 pr-cme co rt ') u-: , :.
Jn~l ~d en'o'ed nxi~ m iciul inde en
[; ct P: t.y of tenure. The.} he l d office l1!'il ..o
beh: vi 0 r, the effee OJ th i s e+m: thn t , . vo '0'

'l"'Pi;On' ct e.g. accert Inr- br t be s , t ey neve ao t : 11
L -re 0 _r< ble l nt 'I the r-e achec 8 npe oi f i Q ~ r:e a'
-e t i r-emcn t .

J 1r in ~ c 1 n i81 t imes , .he Dub 1 j c n ve r n I • 1- L

1-,,0 t er' or H ~~h court jud e r received mor-e pr-o t c c ;":
the clonic 1 IegDl service. The' kn w l e d ,8

_1VO led to C1 loss 0 .•. p . I . C 8 rfic ence In r...

rn I n i s tr-a t i on of j s t ic. oj ich c nr de nee if! - cc
r ~"d'c"t)1 inde:pe dence.

J\ nther pr-ac t i ce vhi ch '..en t [It. a ins t iu di o i oI
; 1 denendence vte» the t.ende ncv of the chief ius '. ict.. l. f)

lve r-epor-t s . bo t the P l sne j (£,e. t the r:;e;re~[ 't

of' ~ t[l te t1--jIA '11 the f,over~n r. If tho gove r-n . it . ,
i [lny j dge, one w tld c ntem_lete [ ~itl Dtiv~

fJ B rovernor' s r por c uld not be t. ec r:. L;8 •

over-nor c uld as vIe 11 ndd h iS 0 in c ommerit c ) )1' t,

-1 ~ t r 11p. 0 f the j d t:e s • 'l'h is, 'C cor d . n ts to b i _Ker t; t
cbe r t ,YIla~!,~:s in pr-rnc i Le 0 t of h r on" N' 1

rz
~ld'cj0I mde pendence ;"? TL'8 l s t e )e DU~3e the

,.t~ t i on of the j dge 'Ins 1 t ade n [ e Lv pr t e c t _ •
, "ever, ns rDy c on t.i n e c t ch c svs t e r-.

r'epcn.,ttnr t: Drt: e to be Inev l t at ,t; s mce the e t ,'_U

[-8 rqtnry \/110 ...e I d the r-e apons t rn Ll t foY' the ~--r'
,-.p s ch ~ d' es, needed be ':Iell .nf Jr ..ed abo t , ..t: L

'nee he; ;u 1 t C m cont.ac t

t

• r-,

, ' ;
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n[ s l t n t t or whe r-e b he ndr.ir .....
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~vlt 't .01 Id pleone ~h~ c 10nial qovernm8 t

cordin t. the le •.ter of the fric'! order'
c mcil of IP 9, co nc iLa and other judici<.l ff' ct-r.>
in th inter or vere ernp ver-e d judicially to ex c i se

n ceo f ~n 1is 1 '/. t { ssp e c ' f i
,'ch sub'ect~ nd pr tected persons vere t
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.om tel 'al g v rnment hence they Ner n t rsv
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Th n :I 81 ete _t Goverr..ment
o in he pr V"Olo cha tap the c

in the co l orn 1 er av ing been 3 nent s of oder
introd ced concepts Dnd lleo uite 811 L t,... 1

1" di t Lono I pa t, of life. It vas ex...ec ~ t..l t
icen rcverriment \:0 Ld w ish to abolish sue f':'c t e •
, 8 Ld fl rt er w.i c... to Lonen t re ties b twe e
r 8 and th ad Irn e tr-a t i on , lC'1 r-e ror-m br-ou .•

y t 18 m g" s tr-at es t c rts ct (I.:; 7) Ll\w'

aL is f Ken'ate pres~nt court str8cture.
Ie :slLtive refor in 1 67:-

b

r ree " t rr 1 ted Acts eLe pnss d in IG I,
r sp n :b e f r e p osent c,urt st actur. ~. v
j t cz t re 4c 1 co tee ned "Ii tl the typ _ In'..
_p icap l e to th ','ly e, L lish d co r-t s ,
") K d ts Act:

ts i th cOlnt ,
t- .n 4-e eirs to deal . ~'ias

'u: 1i pel'S

f r e r ..ing Leg.i s I: '".i 8..•

~ uR Dblished he court consti.uted D se or
R si d n or a Res Ident. 8[istrDte hav ing cavil [l.lr

C "" I"P 1 jurisdic i n t r E~ out Keny. Th Act <

c abl" s .8 is r i c t ag i t s court 0 n the
f" an Tni d CIDSS .8v:n~ civil r

..ns l . r' d' c t". n hr llf h U 8 - i tri ct. ....._.;
. d ir-s tel s s D" , S C0 I"t. t. din ~.'( t

.oi s t cl ss , T ~c

,

O~ e ep re.e t s perv " SOl' J vi s or and - e_c t:

b t no or " ,i 1, cr " in 1 and c iv i I T')''"; co,CO' p ,. v a..,).

evE) co'rts . . suoordin te to th r'gn GOU .j.

( I.. •

a ion DS t the t~p p of . ncE.;,~

h iLvte C'J r C' ,., 1 " .i" fi)_1
- ., i -, 0 ~, '-' •
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B_ .. 8 i _"pen erio 3 T ve: in" dOlt er-Li er , t.he r
'.'3'-' f e tv e. he 9 rlru st.r-. to' 0

nd t e . d i c i ar-v , An inist at.or , 8 s_'o~, by the
administ 8 or - judge sys e I, c uld Ells per rorm ju ici <"',I

ctions. 1 e 'nd • ndence consti tion cl a l'
,:,pd' cated the. t there were t rea c rms of .::l v .r-n: 4 n
n r.1 1-, the e~ tive, the j d'ciary anI the leciC'1[t.·2
( _t P L ..I' S 2, c d 3 o-P ~ 16 cons tit t ion) r s~ r» • e1 ~
ne wo 1 expect tnat there vould be t~ least jr~e ~e-

rence 'n h functions of either of thes b .c ~.
3efore ex,min~ j'd'c' 1 'ndenend nc in prac ic~ i~ '~

necvssary to cons'der the s f rds giv n t 0 l

. istr t send 'udg ,the' tenu 0 o' iC8 'nd
er t oi s,

~Accord' ng 0 ,;) Den m n yr

v w hat both h'gher ond 1 or rungs of the ~ ici 1
(ch should more less u 11y s c -e '~rt

"ecu ive "nflue ce if ~ im is to n ble the be
e endent in &. ou 'h. In Keny~ t)is prot ct· t

iven q lly. The stote'c nor-mat ive ~r newer-
nn the fac of it to 1 y conside ably greater em~ln"'s
o .' ..6' nd endence of t .ie High Call t j ges &. he; Q L

ngis rates. The tr th 's that infec , in
t 1i0 co ntry ave got he avt e ror-k than the j ~es ,

hey han Ie D aj it h~ c,ses in
(Iv -, .:l 0:' h s ca. s do not even r-each the =~iEh C~)'_"~4 •

The' are the e pIe vho co. e .n contact 'Ii th c 8~ or i t 1

0"" .he c" 1-' zeris . e ca s of t.h is , tend to f el tha
" cwn~"j .>is~r tes in hlsAPeed J S DS much indepen ence rs

e t t:i ven t e ju ces, . f nt, n 0 e.
Pr c t i c 11, 11 the -" -ovts i ns secur-Ing the

ep ndence judees D -8 C nt8i~ed in the c TIS ~t
e.g. all candidates to the Ligh court e ch are r-e c ui ~(
to isfy fi~ed rofeesi~nal reJuir m nl-~.

Ime d a erisur In High Standards l n the courts'
a j d'c r perf rmance , These re re e its , s t ipi lat e

1 1 (3) of h ·con t I t ion "eouire, • on h ~'8,

:,,°11 'c 1" t. re I ':r:h Co rt )8. ch , t v c nd id t e
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1 c. v c e of n , 01 n t I

It rnR~iTely he sh u1
f ( C r h in un1imite

n
s

~U e
i1 ana

C mon f ra lt.h
nav nr. juris

Th . ~..e a Olnu

r s , (1) f t e
j' ':'ci1 ~vrvic

s t hs t L
s"nnde. s nnd is

c i "1 1 matters s m rl- h
o in th ~.o"')ubl'c Ir elar 1 , {e t

to he a als from u 'c_ a c _. '.•
nt 0 judB~s 's dn.e b the

c n :.tution) Iith the bel
c mmi~si n, ( n i d nd bo I

a oin t sa t icfies tho s t rpu lc te
n tap in t ed ure 1y on' 1 i ti c: 1

u: i
d nee t' j'dge ;ice.

to
re pr tec ion. J

~ C Drge n th c n Ct at e
s c _ 81 L rli11 be us vt t
t'cul ng e ten '8 o~ hi B_pDintm •

18 ju gas naximum security TenuP£ 5 tlL
i 0 t secti n 60(4) of the constitutiJn, Li0 (} i

o be ab lished 'hile there is a subs tan t ive olocr-,
Li " e Engli h judee, a eny- Hi gh Court JUJ. e
off'ce 'fh n t haC" ~tc.ined such ace ,8 may b
y ... r1iamelt.6 I vith ....t n in this re u i

jL e ar c t'nue in office afte nttaini
if th' is nece s r t~ en bl hi d 1
r tooth r t.i in r l~tion

ic should hay st t bef· h t
7

•
he Ii'"' lud e 1"'0 t'1 e an j eoJ ~

h Id Q "'foce ~uri beha io r. This t r tmeens
fore he attai s t ') rg f tirement, e ma 7 b r vv '.

.s» om office n1y for in8bilit to per arm
is~ e vi • T ic 11':' th t. the p nt-

m ter os i L ' Q .L t 8J. Lh C 1 n, 1 -i
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D c s n th i q b a -e bv mej it' e ( 6~ ( )
Ot he c nstit t'on),lj nd i 's 8. 'ndepend n' ody in
th sense tha in the e erc'se of . 0 f nct' ns, the
commission 's n t subject t the d'rcction or cant 01
'n other pers n or author'ty. ts proc d'n:s

e Invslt de t.ed by the pr-esence or par-t lcrpat t on c- y
perso~ n t entitled to be present Dt, or to po ·t:c'pat
~n t.ose proceedings.

Whenever the Chief just'ce 's [-)I Y or on laav ,
.61(~) f he constitut'on e Diers tLe ct'lg Chi ~

j stice to 8 sum the power of the Chief ustiee. Sun"
an ecting Ch'ef Ju t'ce is 8 p isne j dge ppoint
~ e res'dent. he other members have no ~ov s af.•.
be'ng repre ented if they c e cway and the CO.rrisfi I...

m .' - t , not '{'thstond mg ny vacancy in it en
or the absence of 8ny memba. This ofcourse do)s n
[l ply to the Chief Justic bee s he m st be r p - ne t e
I enever he .s away.

n theo y, the chief J stice and the two puio e
j' d~es n overr Ie the other e bers of the co issio.
II practice however, I highly doubt if the C.J. and
~ 0 ~ isne jldges an co against the At orney General'c
do .s·on. Kenya has got a very s rang and Lnf'Luen t i eI
. t t orne Gener 1 find it' s Ii ely that his !O d '/

e th~ com ,ission's ord.
One problem with the J.S.C. is that since t

nu,b r of the top dec'sion akers is three i.e. h
C.J. nd th p isne judg s, it m y be difficult f . t_
publ c to be c nV'nced th,t the J.S.C. can e a tru 11
. de...end nt body. 11 its members ere public servant,

e j rity f whom nre a pOinted by the e eeutive.
Oi'co r e there is nothing ong ,/'th this nd it '/0 10

e rang to argue hat judicial ind pendence \ 1 1" bo
int rfered vlt.hj st be ca se these members or-o c 0'" n
by . e e ec tive. Tho only problem is that tt . 1 blie
is 11.ely to as ci s te th judf ci:ry with the ex cnti ,
es ci 11 7 '..D that the public h~ s riot
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t er the c1008 ss oc ia t t n 0_ t.he se t /0

1 ni 1 r. hi s ..» po t be c se, h
,in its per-st i o..., ... s public c ncoid nCE).

d he itu tion, ug est t) t tb"Q body
bold not be n opo1 of senior nub ic se v to.

s 'ld e co rIle b enior Ju eQ 'n
gOst a es could th re re be led in 0 d in,

t: -Jir own c nve ience e value of h e.ni o...ju _ 3

wh . e 1ik ly t ffec" the ir- pr-omo t i n prospect s ,
_e bership ho ld Dlso .e incrcl8sed swell s ~ 1

auort for decision mEkOng. The Ddditional m b ~
should e no ° nees nf he Ken o L'~ ocie ty. Th' ['e

should BV sec ri ty of manure. :i vin t 1 1<1,
y re resented on th J.S •• is n t a new ttinc.

Gh n ,t j d" ial council ich performs 0ilil,n
f ct i ons Ke yen J. .. s iber-s , t. 0:-

r no "nat d y th Gha 8 ar Associatio .1L
int n f a istrates:

Accord"n t S.69(1) of
p_o"nt persons to hold r

h~s ection pploe (ffice
t s ve s t.ed in tohe •• C. -

f~ "'-'duro
j dOc

- )

the c nstitu ion, t
act, in ny ice ~ wh i c ..
f th ~agis tr ~ i c u u

o.6~(~) speci ies that the of~ices referred to ere ·h'~e
f v istrar o~ Dep t' gisterar of tIe H"gh C .:~,

of Lc f th S ~. and D •
P a 0·"0 s:

n cc rdanc ,"th the dicial Service Cow~iss" n
lati ns ~ g. 12, pp intm n s may, Iso be

c ntr ct n i y office wish s to Exte . i
c n r ct, Ie is req ired to ackno/ledge the Chief u iv

h e iI8 on o~ t48 e iDtine contr ct.
The c .Oter" f r promotions in th, ju "ciary

p eff cOe cy, me it, bility n experience ( e .lv(l),
J.u.C. egulat"ons)
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Th e veri ways of disciDl"ning m<c'sLr teu
or misconduct.

(a) etirel.ent nds of p bl'c interest
~eg. 2 (1) of the J.S. C. Reg 1 t'ons, kes

prov's'on for he retirement of B mBcistrDte or ,ny
at er judicial off'cer, 'f he h s cond ete himself' 1

c nner wh ich ekes it necessary for im to r tire .I..

gr nd of _bl·c ·nterest.
(b) Tnt rd"ction:

Accord ng 0 Reg.17(1), judicial officer mny be
'nterdicted on public interest so long as proceedincs
vh"ch ay lead to h·s d"s "sSDl ere nderway. hile
on interd"ction 'S ch an officer a r receive not l~s"
than ne helf of h' normal salary. If he i~ nr t
pun'shed or di8Lissed, then h"s salary will be resLoreA•

If an p rn shment other than disrrissDI is inflictec:., :1
will be refunded all proportions f the salary 'lit~~01d
a ( result of his interdiction (~eg. 17(4). ~hile
on in erd"ct' n S ch an officer may not le8ve his Sv[ tior
'iitho t per .ssion from the C.J. or Dny officer empo ver-e c
a giv such perm·ssion 'on behalf of the C.J.

(c) S spension:
f a j dic"al officer is convicted of a serious

cr" inal offence, he C.J. may suspend ~im pendin~
c ns ider- tion of hIs case .ec.l (3) while on suspcnsi or;,
1e will be ent·tled to no salary unless the C.J. fse1s
h,t he c n get some allowance (Reg. 1 (3). uch an

of_icbr will not be able to Ie ve h"s station without
the ,arm'ssion of the C.J.
( ) Dt sm.i saal :

If a agistrate absents himself from duty for ~4
ho rs end 's n t traced within 10 days, or if t cced, no
repl to achcrge f absence is received, he viII b
1: issed. (eg. 22(1) & (2) ).
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~ . m~ salfry. TO :ltnvnt to 'e 0 se
r s c rr' s 1" th it an ncre m n G in Se 1, ..1

The aI of th i s \, S to avoid ( ~:lr1=e see int.,
inc s jecti v" y and impnr if i ty mi '.~ i

~Q see. n) person 1 advnnt ge.l?
he lcrqer judici 1 ierachy i.e. the ma"istrLt ~

ase in Kenyc at pr-e sen t , never hoped to b C').t.J

.udgea , they stoy d whe they' re and Piers 8iven
e cellent r mun ration.l This co Id enable them to
wor-k ~ ith c ninde ....ndent mind, h: ving :10 thirst .or-
br"b s. This historical note places tne issue o~
remunerations in the overall picture of judici .L

inde:p ndence.
e e luments of our magistrates vary ccor n

LO he"r classes of ppo"ntEent.19 hey nre pp
in fo r cL: sses wi h t.h .. 3 as the most j n i or

_8 ~ 8S .he m)st s nior "n rank • ng the s.
~ e e 01 e. t of the DM 3 re sn ilar t

of c"viI servan s Like t 1e Int'crma ti n of~i ce urcde_
"T tion Off".c r e c. whole thoce f the D e

Slml ar to those f he senior D., Sene r Personnel
off"cer etc.20

These s81~ r~ es c re not ..de quat e conside in, £. (

18 ari s vor-k of the ·eny~ m8g"strate,s whic ...l j volv ...
C,00tl[i \wr i ing and tDJk" r' the vho le day vith D 10'.

of re8soninuo t"s unfortunate th8t their s8lari s
e par 'f" th officers wh cs «c, i [1 less ~~[ ,

tna of h~ ma iot ates. They have oat j nior offic rs
,I r-e.~ ~to do the r un lensant lor • and the bi ~ffic

D r-haps has t recive ar'e { visitors everyday sien nCte.1
doc int.s and ma e telephone calls on bus iress .at t,o .::I

f c s. h ~n there is any th .n to' e' i t t n dow .,
•..8 h~ S ot a secretary 0 do i. Al hough the nature f

e vor of such n off car ay be hoavy, it is rd for
him ",0 feel that '.veigh be call he does not do .
hem .f. or t _js re8son, I feel it is r th r nreaso_,-

., ;"J' :: r 8 1 h '), a J a .:.s ....a t

- 3u -
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1.1 Ldea l that ost of L c! f) ,i ct r t s i sn 81.'

e_ en 111:;; 0 ree of incon is n t true I

c~ ~rlsent. 0, 1 n 1 h s me time co 10
bv us d aq a '00 g'oun fo c IIi g ~ r i
i he salaries of the Kenyan tag' trotes,' c(n
no 1 ~ er be b c u~e mos of our .~ istla es I

'siness men s veIl. even befor thin i WA~

ne res: consid red tl t tn other fficers', i~ wnom
the magistrates' sal<ries ar at p~r, had more ti._ ~o
run bl siness a~ Bnothe source of income, while ou-
8 ivtrates did not hav such time.

'l'o fee 1 more in ependen I end to f e1 t.h» t
l.i1 di cisI affic rs need special 0 different r ee tment
m all f' Ids of life. I do no+ see .rh~/ s ...18' i3
n exception. T re s..0111 ae an Incr-ement i 1 t:l-

ca~ r'es af our mist ates, thi~ IQuld help t m
feel. ore d ffer _ t from the 0 h r p blic ot'r i cer-s ,
~ .is is necess ry be cauae in our bench, pr-omo t Lons are
11•..r to get Vl__ il these are ea y to ze t i t... J exe cu t ive
vector, because, ere one only e eds to co pe t,e to ..:
~ro at'ons. ~uch co petition 10 ld destroy B Y
in ependenc9 that mi ht be there in he judicinry.
An in cr men t in s 81 Dry 0 f the M £; i s t r D t cs , . 0 l I n 18 C ')

th in a position ~~~re they might not feel lik
compe ine for 11j -ncr j-os i t t ons •

I have tr' to point out ~ha S8 egu8ras 1bV

b en provo de ....or tne in ependenc 0 t"e jua~Bs anc
iagt s tr-at.e s , T e r-e er '10111d no t i c th t, no t ch

e fort hDve be n m8de to prot ct our magist t ~ .
t ~ sa e level as ~h j age have ~~ n protec~ Q
~ 's i t, judicial independenc 'u 'n t t tally cbs .I.,

~r,ces of it can be aaen here and t~ re~ I
..ef vi th j dicial independence in pr-ac t i ce' an - it is
Df er this that I will decide whether it is a y'h
a r-ea li ty or so ewhere be tween rr:ythend eLit y ,



PRACTICH.,
As poi ted 0 tin mv P ev ous c __ er, the

c ti t I on 1 1 ~out sugge s t s the t Kanyz im
L. vin a sepe ti r 0.•. power-a, so that each 0:' t.ie
L_I ee r-r.s f gover-nm nt is nned' y iffe ...t
person lities. Th sort f protection given t t~

c ist s t es and jud :tiS s ,es" s tnat tho ov r r; n
- as .akine a move t owar-ds ju Lc l s I inde_ end ricc •

tun tely as 'Iill s 01 In t.h i s chapter, it :<f)

pro Ted hard for this 'nd pend nce to be achieve in
. 0 fll in K ny. I::, oceed L 0 discu s he fact 1"8

. ich have made the ch iev ant of total in 81 e 1 ' .c
vv'y di fic.lt.
E ecu ive I t rfer

( -

10... a - df,e o: .k ist ot e to h v f e... mlr«
8'ther to ac i 0 to co vict, h needs fr 0

n: influe c ,direc or indir ct. It is i M(. t 'j, 1
v ere this infl nce co e f om, i_ it is able to m r

~ dr:e or' _ agi L. te who is s l t t' nL, to be biase , t... t
i s e110' h • I 'co har d :.0 r o. e e vcu L ive in:' e".~'"... Inn I ,

ec: s most of ~11 time is never di c, . ever
.hen it t a es the f rm of Le gl al a t i on which rev r-se s
co rt d cisions, e can clearly mD e out h~t t~v i
is.

practic) ~DS C e rly seen in t. e
________ ~--.._i_8_-_Another~1T' e respo dent \y' S

pr s nt in is t for Local -ove nme t ,
i

rie . e r'ac s -fer n r. the r-es n t u« c
-'th an e l oct i on f nce , The pe t i t l ner :1 '/'S

C ntestin the Kangundo seat lith the res mdenJ..
·'ved at he DCt of ice n norninD~ion day 2AI 17

o ~resen~ his n ~i~atiol papers. He _ und the
res_onden ddressing cro1d around the office 'nd
ree"ng h'rn, t e resDondent was had t say

"I told' au I have 1 ar-n d t..er- i som b
Q ne , 0 none othe: t.:

i

&

Iso

n

, .L
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t n t 1i t 1- 1e 1 8 V ) r t ~e r •.•.• PI

He s ':'1- '8 d cr owd 3 D' ns t.. e t' i a ie: n
",:lre t ene d to . ill : i. i:' he did no t step 0 f i lis
~ v r. ueo'ng 10\"1 viLd the cr-owds had becom , the
...t i t t oner- s ought vpo l t ce Jte I .• The ol I ce asked _'.
to tap down be ca se if the cr-owd killed him it·v J Id

d ' ff i e 1 0 s' n 1e 0 t L: e mt der v "S • i\S Dr e s·, 1
of t: ese events, the pe t' .i oner wi hdr-ew fr m h

leet' ns •
...8·' h Co r, ...1i8 pe t i t t on ~o·. d

res,onde~t guil of ~n vlec 'on offence. The
c nse enceo of b in£ co v'cted of 3n election off~ _ ,

t a t t in , 'IDS nu l Li r'Lc a t.i on of t e election (;8

l' 11 [)S d' s i c 1if' eat 'on fr om e1 c t ) n top 81 1'Df.· .•

0-' 5 yeDr.2 tf er r-eac 'nB th i s verdict, the ~J.i~
Co r prono nced he above s~ntense. t i~ ,L ~ 's le;a

1, t executive jr erferenc co' 1 e 100 ed a t ,
Jfter conviction nd 15 dnys to L e dBt~ of t~2

, y-elect' Ol n he constituency l' wn i c _ the .' s)on v ,

:- d e en repre sen La t .v e , ther-e appe ar-ad , 8 cons t . t _'1_

n end ent, e lmo froM nowhere. 'I'hi s mend lent .),. Te
L'1e r-e s iden - ewer-s to ardon an' p3 '11 0 had ) en
conv i cted of an election o."'fe ce by the High Cour t ,
c d to [:ive 11i a chance to E' and in t~ e or tn c r!1ini

. -elec ion' is t ead of hav mg 0 wai t fo- the r.'8nc:8to ;'
5 Y ars. lis Bend .ent c rprisincl~ w s to hnve
etrospec l ve effect rr-o -Jan ary 1 1975, and -'!(s t

cover vir clly oIl cases jnvolving elect'on offenc~s
cr s n OLt of pe t i t i ons wh+cn had lead- be en ne ".

Def·n'tely, th's arnold .ent V88 a·med at benefiti. ~
r-t i c ID . d':' vid c 1. f 'I'hio is evident ca se of L . ..,

p ed c.. nd 'J. rr' invol ved in p, ssing L.' e ""'ill. Ad.:1
f re d j om ing I'or- Christmas recess, this Jill \',([)

, trod ced to p rli ment. ~or.cll, (.bill see 'n~
o 8 end he c nst·tl 'on of Kenyn ~t be puolishec ~ c
e s t 14 da s e r o...e resent t i on to 1, ion \ Aq

r:
or d bat ,) on this pc. rt' c lar' d<.y psr Lt am: nt n !- J Lv
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-.-d c d ne du: .t:o of n .t cs fr m lz 'yC' 00 ,

o t e s '1. • rn 1"\ on 1 0 ~ n t tl r0 n 11
t ee ~ adOngsO nd p ss d D B:ll ° L the
can iti oc , Thi e ower-a r-e s ident to '"-'

th e ~-i-Co ur t jud emen t in e c t ole
cr" in_ 0 t of elvction~ petition~. ~e

pee wi th ~hich th i s ill W l' h -ou h p rl° A •• er t
is (azing. y the h r-y?" me ~-t q t i oc.ic •

~he Attorney Gen reI en e oured to t 11 them. nt to
th in of the "j endmc nt in t r-ms of per-sono l t t t :1,
b ~ it proved difficul t not .o question 0 J. se1 ...0
1 s going to be the 'mmediate n ost 1ik- 1
benefici r of t m ndment.

hI' ke1 ns rer , whi ch turne t
.~. a 1 Tge·, inial- er ror Local Gover ent.
e tra powers woul d nth ve dr-a In much 8 t ti
it ot for the ti in of the en .. en nd the '18'

Lt ',S P s ad w i th Li t Le s st n t Ive deb t e , e or.l
h c 1d be n e _ ° fr mOt 1 tL0 gh . t '...l [.

r rne 1 8 en ent, "DG Fa 1 r ~ei ( e seco
res", ondent) wl;o had een uste fro ps Li sment in
1 0 V e. ber, 197.5 f 11O'll ing 8 sue ce s S _ .1 e 1e c t i on ~i t i, •
'1.e DC th t· was to have retrosp ctive e rro c t up t o
Jan'ar Iv75 vas for pu oses of can s'n th3 plblic.

as s he only pers on who caul be ne ri t ~l'nr
is amend ent di e ct Iy and immedi .tel,.7 FOTl he
er s wI d Iso een a s ed by Ie ti e 't~n

e arred, by- loct'ons ad DIre y "-k
i~ eons~i~ enc·es an' their ~orn r seat n

oc c p' e. 0 '{ ~11 that t ey could iop fo
Cl nee t sta,d on the next en r 1 electio
..n 1979.

T e rut ~as ex ased 1hen Dctually,
D ar t i'rom Iigei Wf1S par-done '-nd a l l owed 0 S

t.he b -' Lec t i 011S which brought him ack to p Ii m

~•.19m

in

•



-..Jv-

s, 11t?

Tl .:.(""t 1 Cisll t ' 1-3 i
.c t s l ns , r- ally

j " icinry is. Tt aI , 0 d I, ons t 8

government d"d no h3,~ conIi nc
on~ co ld th'ref e r...,versits cisi ns, s~Jciclly

.L a11 im~""'r-t an t per-son like the r'inif'terf r Local
e ernrnen soe involved.

11eC~l obser-ver-s whos v iew I shor-e 100, [l t L •.

"rr."n1 of thic amend.ent ,8 nn ab se to 'u :ri[l
Jo"er and independence. C~ it as a slop in t f3C~
of the Hi gh Curt for its judgement on the HLei e lcct i c..

e t i t i on. Oetai .ly the lone v oi n in pa ...li8..e nt
~ 18 amendment wa'"' forf'ler ki u t: '~ast .. p Ce or-ge Any on.
who ser,·"t can Ind ica i ion of lac', of cor rLde ..•c....in

1e j Q"riary. Other leg,l observers think i~nerently.
They arg e t.l.stthe amendment's timing hos demonstrnt~

he indo: endence of the KClnJ'8jud" ci ar-y , They P~.J

~lat if the government h(d vanted to in erfere 1ith
j d"c" ...l process in or r to :'fect a differe t o' co
in t e ige; 01 ction petition j need not have 'I[ iter
until after the Hi Court r-ulmg ," hat the (1 er t i o:
of rei's fat WDS effecte throug proper par-Li ar-en: '".. ~;
procedures proves, to these Observers, that thb

overnme nt is com it ted t the ru 1e f 1tv« and tr
rinciples of an inde ...en -ent juc ic iar-y, VIit re 1..) •• lec t

_ d'ffer from th se observers. f the 8men nt~-tY1?~pCc..tenerel one, "t should not h8ve h,d ~ .
lus t for the sake of going t s Irig le out Paul fgei

for Pres dent' 1 pnr an. T c nstitut executive
"nfl enc or interference w'th jUdicial procedure,
·~e ti e of interference is imrraterial. Ihat n

'~portDnt is the fact th t such interfe ence hof' b n
nd , and in th's c se thDt 8S (result, cO'rt

de cision h88 been reversed. T' ,ere_ore, ~hstfne ' II
consider in t e Jgei case is the f,ct the constit t~Jn
[}en~ ent hB~ res lted " to reversal of the I' h Co r~
de cjeo' on.

rv n J: i r i '. .:d' ci .1
de...enc o t ur
d t ie DC

in ",he j
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CIa e ex minet! n f Lno 1v f N -e i "s . ,....u,

no rev 1 t at i.iI conv i ct.Inr: or < C u lt' in
t co ts c' side th st tus of th person b fn
tbe. If he is c pro in"ant pvrso h s~ands a ~~
of scaping heavy pun"shment or r8thor, th~ ~r~bcr·

,I; l nisl1me nt.
is »ee D cas .n vhich
; 1~, .:.0 two char es .

(c) rivin an unins red car VI· tnoi due CD e
and (t ent~ n.

(b) Threatening to shoot tr • 18.hin[ton fi t.hani .
The Cl1.ief ag istr te12 who tried this case n04 e tha t
he D ccused '18S 8 res onsible sernor- ~~iniste et.ur

an experienced, to ~ho. everybody ould 100.
Ie food conduct. He h Q behaved in n

ffi,nner"hich w8uld bring a bad na e to Kenya, nn ~
(1 0 noted th t th's 8.. not the first t ime, t'18
accused h d been found gu ilty of 8S" mt Lar orrence
prev"o sly. fOI thi0 {as a proper case for D
custad"al sentense t bec use tho 8CC sed belon
to a 0ertain claes f _eaple, th~ Jhief <gO, trn e
felt "t lould not be pr per ...0 i pr"son such D

"mporJ.ant an. Passing sentence he had this to s ::-
"This mo nt s in out 0 c. ole hill VfDS cause d by

1\ " "1 ~" ". t I't.geI, re sons I sern or ~arn s er..... _e-,-
s may ·8 proper C se for a custodial ~ nt6n.e

) t this court will nat ignore the f ct tha Le
is sorry for {hat he did. cus odi 1
senten e m y ep ive the co n ry f the service
af an impor ant, ble and dQd"C8tv~ minister •... '

~ co rt dJsc ib d the DCC edts be 8viour au
'd"n1ornbIe" and" ri hten"r I n' Itc uable~ -
in t o ren e K n a's na e abroad •..... t.-

Io~€vert d e to th co t ' Dttit d to ards
the acclsed he did not get the proper sentense
(custad"nl). Ins.e8d, he w~s fined 4000/= an o~der~L
t [3 r nde r 811 his rq ns .0 t 8 <over-nm nt _'"'I' r eq ...),

~ceT)~, _0 een onl: 8 f'ar c of fen.' .13

•

d

brin "1 L



.n :. two ~;\J rs b this case ,
L t ju i nl ind p n en c
t.. e Ch ie .p of 3 Gis tr ()t e 's c0111 t for
ju em n~ n oliticDl ~·ounds.
In his it· ie 1'1 w i t.h the sur dDY r t· 0':'1

14 he 1.

his to say:-
n have nav·r deliv red a. sentense political
grounds. I therefore would take thi oppor-turu t.".:
t refut~ Dn ismiss such olleeat"ons ,8 to Dl
nnfounded and untru. Courts do not t ake pol it·cs
into consideration.n

An Rnel·sh an says that ¥here ther is sm e,
there m st be f·re. The plblic caul n t Dlle ~e thnt
t te courts were be ine biased wh n ther-e \/88 no r (L"0n

from wh i ch the eLl aga t i on stemmed. The 1, st CBS

:ove d·scussed shows th~t th re are tiRes \fhen t.e
cou~ts are biBsed Dnd decjde cases benring i rr.ind
th( s (tus of the parties involved.

/hile the courts cant in ie a f uncti on tl e I h: ve
been IDrgely reduced to i potence. TIle c n0titu~i-nl~
and the criminal pr cedure codelS lay daVIn r les
designed to prote:ct the r· gh s of persons vho oecome
CD ght up in the process f the cri inal 1< 'I. If _ lever
thqse rules are viola ed, he courts do not ·ntervene
The cas of ohi echero ~ep bl ic17 should D. e "he
s·tuat·on cle r.
Shimechero, public servant, 8S charged w· h n
offence Lnder the preventi n f corrup"·on Ac~l ,
w ich offence crose a t of ~ rensactions i 4volvinr

~d:cal S'pplies. There would seem to be little
doubt th8t the nccus~d committ d the acts with _icn
1e lac ch8rged, ]e was arested unlawfully and 19det8;ned for ~iv wee s rithout being charge.
Drosecution w·tnesses were also kept in prison for

it l1cl be an
ing rr-u 2 t .~J

he was deliJsrin£

~ . e •
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a i i G I. -: i c1 r- « c n
V • Fa t 1, t ""me. n .: Q 4~[J er in r >1ve
iIm in the CUl upt tr-ans: ctions 11i h 1 a

being ch rge )~ io ~o 'him "h)IO'S tri 1
b en (1 ad convt ct d n sentensed L ~ ir·ty .1.0 s: t 1

""orimpr'~onm nt. 110 in's d 'n~t;, uhi.uC13
cony' ete nd sh rtly thereafter, tel "CJfJ par- cne J
Presi ant Kenyatta nd rele sed frrm
tn se events, ne foul t Ink th< t [}- ·1 r.:iIt 1
Jean ursucded ~ give evi e ce 0h~mach8 u

conviction Dnd it seem~ as 4f the curt heel
'nstructed t find him che~o gilt'. TIll ~t
sh uld hove been res_ nsibl for this convicti n, JL A~~-

vis why di th pr-e sident have to par (tel
givin" his evidence, which as relied n for
conv icti n? Patel' r lease was another s lap iL J.')

f'ac th court wnich h ci ed iis In p i 0 m; it ,
counsel for himechero "tt m_te to sug st to

th court of PI> a l rather bvious c onc lus i on that
.ir~htbe dr vn from thes f cts, he tee Styer 1

reouhed nd the a... I u» _ ied.
Anoth r c,se fhe e the curt id at s em to )it

:itn an ..ndepende t mind was tho t of .:.:.:rl=..:..;...-=.:...:;..=~.:::;......
~wit ng, a f rm r f h kur Town
in Augus t 11375 and se tensed t two y r-s im}::< 0

or aSS8 1+ing his f rmer ife Dnd d .0 in her
propert. The offence V!ElS coromit t ed n 1_/1/7 ..~ ,.d
. h p "OC0 d~_ngs started o lmus t 20 montr co • fte ward •

1· f th' ( ~ -. ~
o exp [It ens VI e ma e o: '" i i s .1"" ..l.. r o:

th eginning, the c ccuse 11 d o en t ",[l ted ';i t
pr-e jud i ca vin it seems' s if t e co rt '18d pres ure
f am s ewhere .a convict. On appe81, lis graun 8
te -e
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.ben th2 cas~ eLm' or hearing b f re ~~istrcte
Derek S: fi ld, the p oae c t or t.o ld the co ir-t hat
he had be n instr c ad 0 termin~te the proceedin~s
t ,e . t o ent er Ita nolle pr seq i.' e 8 ry M<'Lis~.l"(t
~las recorded a h ve said;

"It seems extra ordincry that we have was t ed (">0

much ~ e cour s time only to be illformcd
at thi sta~e, that the state for re( sons o~
its own does not lish to continue 1ith the
case. "

.fu n no 18aS0DS are given by the state, the impress:an
rsua Ll y ts that per-haps some prominent me...oer f
government is involved.

What I have been discussing f~lls under one
ad, "the colonial hangover". As I point d Jut

in my second chapter, in the colonial t, t , one
m<n (the D,C) could perform both judiei 1 rnd
ad nru s tr- tive f netio s and on Africa n st of tl"'e
Nationalist leaders wer-e send to detenti n or Pi" ° •.. or
by the courts acting under direct plessure f t~e

aVe nment •. ost fricnn countries D'e s~ill
.r\~I~'r this hannove r t.ha t the judiei'"" mus t GeLD

gover-nment, p licy and s o this is Int'ac t th \IDY it is.
Fe haps this is the re a son Vfh~/juCictDl Lndap ander.ce
hDs nevsr been (}reality in these countries. ~hib
hDngover may e used to explain constant executivb
interfer nce Onto junicial functions, even in
Kenya.
l~lrQo° nt ._ Ccntr ct:23

num e of the Ken 8n _ench Lre ppolnted on
contractunloasis. It is r8tha~ obvious'tha 8

• f""; s tr-at e or judge on contr oc t will y ~0 echo the
policies of that 8uth rity responsible for his
appointment so that it migh t be e ....sy fo hi.t to
r-enew his c nt.r e ct when it expires. Such ~ po rs cn
cannot be s8i'l t be in c aut '81 position whlLc
d' ci i 1 case s , He n.ust be b iased • It would' v J.. ie
m,re
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I __~; C ~L l • ~ 'J, 'I ~.' ': : 11
1 8.: mar 1- owar C' t 18 r ,r r trent. I \:0-1
I n1i 8 1y ~hat he 10' 1 c1 e cide c g(31n CI. t:1e
c i ical politic 1 q s t i ons e spe ciaLl y • The 1 t r.e ..

H•.e -a l 's ~eel'ne a a t foreign manpower- on L.0 Ke./c
ericn , that t 8J ,v uld e more neutral, be Ir.g on r::e"~_''''l.-~ro ndCl,G Bre not practical.

The re ent generction f African and f r .
~i0tr8tes nd judges, 's h8nd"c8p~ed y th fact

t e ir- ed ca t t on ln En land nd in tecnrn que s 0 Gn Li s.:
18 , has ins _lDted them fr n the v lues of tneir Ie DIe

folIo "ng thv ngliClh 18\1 s it Changes from i'1l8
o tirre, the any court c nnot c l ai . to b .ndej ....n r •• '

)e" e sl yes f the Engl"sh 1 vs~5 so th t
.he Keny n co rts j st follow "with ut prop r-e as ons ,
r ions:

S"nce 1974 Kenya h s Bcce ted he polie f J vi L

e " dic"ary as c re er-v i ce , f ss i or 1
tr gist.r-at.e s nppo t n t d ns D TIts re ex ect d t I

,-,_18 "r \I, 1 P the 1, dder. There' S 81 0 no chz ne
D TT fell lor s unto tne post f ediet us t :

f h" . d " t26 dac: 1 eo, pro 0 ons A e ne on e 1 (_ s
~ It there is lot of' c ompe t i ti n , .•.hile n

ra sits lith his mind ey~ ctin to pIe se
s eb dv in order to ge t pr otion, SI r 1, e :.

8 S8 id t be inde_ ende ...t and n8P trc..1. T.r:iE:c m d i L i

mi[ht be ,n ther eaus for the in equ te perDorml~ce ~
'he j df c ie i •

Cor TItion:
c c rruptio fend its ~ into e

Cis rateo conce ned cen not be s,id to b P t
ore. This is D situnti n V1hereb magist (.te

ce t ve a b ib t o fav . D ~alty vho has c roe"rt. e twe cn 1 7 an 1975, 2 .8£' s tr- t shave - e en
c nV'cted of th's Dfence. Th's meDnc th~t 0 r "uGici
·S 8 v·ct:m of this cor ptinn nd perhnps t~ere Dre

ore masi tr<.tes ir..volvedin slcL ract'c8
u h8ve no een d:sc ve ed.
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c 5

CO N C L
The pict! re that emerges from the survey of

Je proce n chapters is that f the innde UA~

per-f or-m nee by the Kenyan courts. In t . s ccnc l us I.o..l
fill summarise . e ca'ses of tnis poor pe fo m lce

,nd suggest the necessary r~forms.
In he fOrst pIc ce th co:trac~u81 Rpp intm~l: of

.D'istrates is common pract"ce in K.nya. ouch
f) o· ritmen t.s might he V one effect. A 1 g.i s tr-e t ['J

pp inted mi ght feel bIiD'ed a please the per-son
:.")~e"..: 0...s ible fa hi co c ntr ctu 1 8P... in ment. c-

no _'ng ",ronE: in th is p l eas Ing e sp ...ci 11y if it rr. ...f'
.ed" cz : n t one s duty. He h ev r fe"ls in hi d ""."j'

i~ s ch ~ ,gistr te decid~s to favou the gOY rn. dnt
\ .iLe decidi CJ cs Be" "here the g vernment is . nvo l (
ror the s e of reneving his c ntr ct. Und r [' c!:
ci ·c mstance s , c. fi i 1 te cannot be at id to be
:nd pendent "n min since contr Ctl 1 cppointrent
CAn [1 DEBi st the sj irit :' j dici 1 Inde p nd .c ,
',hey shou l o b discou . Jed.

~mplo /merit of expa tr-Le t I r i st r t es shou l c be
Ls cour-z .·ed, . sIp i ted out, quite ( numb r 0_ 1.••...'

e1. !1 rc g i s t t See f rei gn . F rei b ar I tr at u,

j "/ishin' to be Loys I to the govern t m.i gh t tv i: b e
t o do their dutv perfect1 7 H 11 b t there i t.er.de _C .

of 1 an i.ng too much on the side of the )0 e nmeri J.. ,

spe c ia Ll y , if th 'fish to st'tJ 10 :er in th c '_ t_\ •
s res It, magistr, te w:11 tend to f,vo r th
QV r m nt w i1 perfo .... i C' .•.Ls l L gic Ll y , r

.. 0rei r:n t g i s t r te' i i 11 f811 vie t i oft.... is 1)r ole m
ore 'han B _ ~_ n m i rrte ~ Iu.
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."» 1 t _. ·tu esne c i r 11' b: nc' j: ) ~i o ue s t Loris [lty":t
he h s .. "d In 0 rt. 0 doin~', the < [," s t -a r

disco er wh .. 8C'1. ae r p: I ty in t nded t 8 tJ

t '1110 t he e Ld n t c ually s y . ecaus ...e c s
e ,f' s d. This "11 I d 0 proper c d ini r j C)L D_\

j s iee nd agood me su e of judic"al "nde~ nd0 C
the co rts.

J d c"81 officers re restr.cted r m too .uch
r ng ~ith the mass s. Such rest ietion i ~ d
espec" lly if it en Ins the ffieers not to t ke sid ['
'n life. If t e did, they w uld find theme lYe unH)le
o pe form the ir d ty i th an impartial mind. ':0., V6P,

o ucn restricti n m y be Lsadv nt age o s bee se
. t lill cut off thes j lCl I off" c rs compl tely fr')

e res of the m ~ses, making i ifficul for
4-, t dent ir 11 selv lith the pr-ob l e: s f h ....op l e
tl y serv. This. -i 11 ean applying he 1
is in e books t ....ot int r-pr-e t ing t t t ':tJ

18 s of 1ife of the ..e pl. Th iagistr t e o
r i de_ endent if he ; s free enough to in or r t

'. 1D" t 0 S11i t J.1e p e 0p l e • It ish ere for n e c e S 8 I. r- y
J. 0 allow me t:~istre tes some l' ttle freedorr. to + ix
he e opl e they serve YEftS'TY ur- NA

.•. I:J. I.IIRARY
It is not also ~ od t apply the l'w ,8 jt is.

os t of our Lev l s aot, 11 en 1ish Lsw , or r-other-,
i ,8 s its or i £ "Ii i r i 8 in. If th ..D ~.is tr D eC'

ap lies it whol,e , t.h v!ill be s l ave s of 'ngliffl 1
: vinp, no choi ce b t to app ly engl i sh 1au • Ken n
1 ' ...eeds ..odi "C3 ~ in" nord r to refle ct the K' n ':':
_~; losophy of life. A good exa pLe of [} 1 .1 ·,hi ci

O'~ 0:' place .n Ken/ is the n an 1 'v of contr c '.
~' ich states thn acceptance of nn ~fer by pst, is

n to heve reached the J_f ror, ( soon DS the
letter of cceptDnce's put in the p.oct, Tnis is
nnd Enelish 18\ reflect"ne the english wcy of life
bee .se, there the means of communication is fnste'



, J _ it" Js i) 1v ~ u c!
.....n e 'In K nva t18 letter ifrht tr

'-'r' h, r nev I c~ 11, i
a 8. pl s cr 8 In s • en ( iag i s tr-: te · )_11i80 i '-,

.8 is onl 1 8 slave or ~.8 en ..lish In v _d t s
, ..fl e ce bv i~. I cann t s: t ~1\J is indep ndcn t
int i l the 1[:J'I's odii'ied 0 s It th Kenyan conu i 'j~."

.p life
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v ..- ca

The bi -gost t.hr ea t to Judicial indepen e ce in
enYD, as I have pOinted out earlier on, is e ecutiv~

L1J.erference int judicial functions. The only
V'f:1Y 'ndependence CDn be achi ved in the ju iein 'y
is by stop~ing the govern ""nt 0 int rfer into
iu iC'al functions. U a~ r fr m the r vvrnm nt
dec i i t: b: i s If to ee I off jUdicial f mc t i ons
t-. re is no . h ri y, hi r- her than £ov rnm....nt ,
': i eh can order it to s a tt· s interference. IL
'i'ficult to s a his prcctic , but :t must
e s t oppsd , How d oe e on i (

J id t cLa I tndependen ce in Kenya remains 8 iyt.h unt i1
,. s ol ut Lon is fo Ind.
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U lCl 1 nd Enl S 'stems i.AfricD. 2nd w ition.
~d i te d by A110 u A. N. t niv ti r s i .L ndon, London Rutter~ rt s Iv! •
La I, 0 d rand IJiberty in S u h
Afrlc •

,3. Griffiths J.A.G.,The Poli ics 01 the Judici[l~y.

Law and its .d.ilistrDtion .part 1 s tr tee(selected speeches of T. Geor ~)
mplled nd edi ted . y 1\. • vD '-'and F.V. Kassam, Hast AfricLi eratlre uresu Nai· i.

Th aonstituti n of Kenya. Act fOe 5 of lS~9.
TheDa iI' ali n n vsp per .

The Judicial Service Commission ...e Ls t ions(Cant ined in Cap 5 of the 1 ",'of K nye).
11. The Rul of Ix . i D re soc i

(A euor on the Intern tional
New Delhi, India. '

ar 5-1 1959).
Prepa e by or-man S. rivrsh.

l~. Ghai & J. i.P. oAus1an,P blie IBW and Poli ic 1 oh

1. Allot A. ,

A. • ath i ews ,

• Hood P ill'ps,

5. Nwabueze,

6.
7.

VI b eze,
-.. '{.

o •

•
10.

ConstitutionDl and adminisc~ t'v~IDw.5th ~d. London Sweet & inX/ell, 1. f.

a ns t t tut.Lons li sm in he .t!;mer·f t
St es. Tne Role of th~ courts
'n Government.
w lth 8 f'or ewor-d by Chi fotimi illiams.C. Hur st no Company, Londo..r ,
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ty.
ng

in K'n B.

13. T e We kly evi W 8£Bzines.
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he cons"se oy~ord D'ct'oncry
2. Stat l.ent of ~he e' :Je1ti conferance Ore iot3

T ~ t . l' ist . 105°_nl..ern8 anA JurI.. S .. ..:..
3. Cl. ~S9 n of the conclus'ons reached at the -h8-v

C nfe ence.
o enc 'c10pa d ia ritt nt cca , Ce e,8 III Iv.t.h .: • Iv
rtic1e xx of the constitution f the comm n:"[l
f >l8s....,Dchussetts.

6 •. rnzier MDrgeret, Judicial 'm unity and the
independence of the Judicic ·Y.
1976, public LDw,

5.

1.

1967) I.A.c;. 2
1965 A .C. 172

his was an appecl in which tne respondent hoobeen convicted on [) charge of br bery Dnd sentensed.
he tri una l which tr'e him \l8S n t la To/full'ap. oInteto do so ccording to the reQuire~ents of th ~ibery

J ct 1954. The anneal WDS D11o\Ted and th supr-eme c u...t~ ~ ~held th t the connections and orde s m de ag inst ~he
1"l8C ondent were n 11 and in operative n the gr o: .... sth~ the members of the br Iber-y Tribunal n h,'>bo nap inted in cc nce ith the constituti L~f Ceylon Dnd hed unlawf lly e rcised ';udic' 1unct"ons b cause they did not const"tute an 'nde~~ dici81 body.
15. rticl xxx (b
16. of lcllwoin

7. '1975
• 1995 T

9. Iar-be as
10. (1 77)
1. (1 63)

12.
1.5.
111.:.

t> •.• 11Q

670 or 1 5 ) A B 66 •
CorD S Act 167D, S.10
2.od 219
3 . S 576

(Supra) " I

1 •

G vernmen17. See also C.J.

lC• CIa se 0:' the concl sions reDched by th New D IniConferenco (S pre).
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Foa lOT
1. Per .T.

16tJ pril, 1963
2. Terrel V. (lJuJ) ~

All ;R 490
o , Kenne tl obe r ts '~r8y Indenend nce of the

in c om-ionwe aIth coun ries, (in chang mg IDVI in
countries) ed. Anderson 1963.

Ii. K nne th Roberts ·."tray(i bid)
5. This prov d impracticable ince these offict;r di

not know the Indi~L P nB1~ode provision, nei-h i
the' have them DEli & \1C[)USIOl, Pu 1ic 18\/ Dn 1olit-" ,_.

ch ngs .130.
6. 0.H.O. 1 ~7 o , 575

• .•A.P.G. rders and Ragul z ti ns 01, 1 P 6".
• hes ere prov"nci 1 district DDd ssistant c 1188:D_

co rts, have ng the po tet:« f m gistra es c ur t .....0

o t on he Ind" n en 1 end pr cedure cod s. In th
co st, they w re als to b gui ed by tee gn'rDI

rinc'ple of slum ID~ 1hen d cidin D ciril c ~8

between Muslims. n the r st of th courit .y~; t e:
••t 'Cvere to h ve r e rd toT t' -e 1D a.

• There VI of two t p s.
(,) Those de trig fr m th old ad Irn s tr- t ion of ~...

~ It~ an h ving ju isdiction in t e c BstDl 0 i
only.

() 1 se de iVing f am trib 1 societes h vin)
jurisdiction over the pDrt"cula tr"be only.

Iv. Ar h r hillips, L Dart on ative T".cibunDls
1910 para 520. (N irobi LegBl Department).

11. Creetedby S.R.O 1902 Jo.661 and A pe Is 0 i anc
• 2 f 1902.

1:---.b.1.O. 1902 o , 661.
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•

rt, .nore to: td
1 . y", c ~., respe ct of offences

~arr~ing a, maximum sentense of more than six monthS
ImprIsonment.

24. ~gislative council debates Vol XLI 21-2-57
25. (1953) 2Q.B. 452. ' •• •
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1.
2. Ac~ ~O. l~ of 1967.

One court has tur-Lsd i c t i on in Nyanz a , ..est· 11 8.Lu
par t,s of the 1ft olley Provi.nces, wLil the o t.her
has jurisdicntion vii tr m .Car t sae , v a j i r Dn(~ ~r8nc.En·8
~"istricts. 'rho r8rr8inin<~ four courts hay juri.c(i,·t' ,)
\~i thin the a rt;8 .r the r'crmar ur-ot.ect.or-o e.
Its jurisdiction is not exclusive. The hiph Court
and other subordinate courts are not e clu~ed from
exer-c l s i.ng jurisdict.ion ovo r muslim per-s ona l mat t er-s ,
vhi Ie exer-ct s inz jurisdi ct i on they VlO rld n t
necessarily apply Ausl in Law, :!o'Never the Kadh i t f)
courts are Ii ited 'n that they have no jurisGict~o!
oyer mixt;d cases. see. Y.P Ghai & J.P. McAuslnn,
pl hI c law and pol'ticAl ch,nge in Kenya. p~.3a7 - •

3. Act Fa. 17 of 1967.
_. The cr i.mina I ju isdictio.r of all 1 gistr tes c ui-t s

is extensive b t th ir p ~ers of punishment arsdifferent. The S.h •. as well DS the H. ~ upon ~:;"L()IProwers have been confered may pass sentences U]to -e •.
:,r8[lrS tmpr-t sonment , f' nes not exce ed tng 1000/ = anc
corp ral punishment no t exce edf ns 24 t.r-oke s •
ot ..er 1st class rno g is trA t es have the same finiE,"
Dnd whipping powers but may only pass sentense f
up t o 5 years 'imprisonment. A second class ma[;istrt,t.Jc

may pass sentense of not more t.rian 1 ye8r Lmpr-Ls o: 'l. ~.

upto 2000/= :fine and upto 12 stokes of cor~ 0 81pun'sh!ent. .
Civil Cases:
I' e I • may exer-c ise jurisdiction where the c l a t n G8 ...
not exceed 6000/=, the R , where it aes not e ~cee
3000/=. N 'ther curt h88 juriSdiction over cl im[Arising under c sto Dry 18w.

ADts court of [lny class hDS unlimi ted cus t om:r-;'
l~w,jurisdict'on and, lim' ed jurisdiction in othar
CIVll CDses.
1000/= for the D~ II (JC III and 2000/= f r n.«. I.

'J. Sirrows V oor Supra.

G. S 62(1) constitution of KenYD provided;
" •...• ajud~e of the h igh court sh a Ll vaca t e h i s of"::j r- J
~hen he atta~ns such 8£8 88 may be prescr'ted by

1· t np8r Iamen •
t , ;:62 (2) ibid •

• ~)uch inability may arise from inf':'rnity of body or
'".nd or.from [lny other cause t for Ine t'r i c iency an
pishe_18vio r (s62(3) Supra.

~. S 6 (1) 0, (2).
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"Th c i ..:> • us tic ..ha 11 b
(DS 1".8 C t judg ).

1.S le9 .r-ov i es for 11 t. DDOi
r8n e r I. 1 t S (3 Pt b 1 0 c 0 "'f ice r .

12. S6Q (c), (d).
o , " :3 b j e c t t 0 any e

J this section. the

~_( L. t ....d lJ.. th e s

f- en t 0: t c. t I- OI'n0

1

1 j. 'I'he sub-c mi t te e of the JSC is es oo l ished b
e ;ul t ion 26 (3) of the J di CO 81 ser-v 0 co comr: s.s]e ul tOon •

1 • c , A. 8m0 th,

17. Sir Alfred Denn°
stev

1. 11fred Denn: £ ibid
19. KenYLn tgOstr, tas dre divided iLto

d , 2nd, Ls t ,
\lho belon~s to

2 •
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to

L. Sec4 irn C(c) of the 'lection off~ns s ct (0
of tne Laws f KenY8.ur v~des:--'Theoffenc of undr.e Lf Luer ce .s co itted' r
ne r-rori djrectly or ~~j rectly mekess sure 01 0'- .ITe8tens c.ny . '=8 v' 01 J.cefor- th e
p-l~ose of "nducin or compell'Dr 8 ~ ·son to
r-e rr-ain from becoming n candidate :II' to w' th
'f he has become 8 candidete."

s )

,,)•. ,.•.,. to stand for member of Brli ment
• r he constitution of eny,- ~mend ent _ '11 nun er

25 of 1975.
. . nless the atjonDl jC'sembly decides otherw's .

n e e ar-e IS (11' three r nd' nns ma ie be f'ore [lsass d as In '{..
7. An ."ndicatio of the nrobab'lity of the president'4' .•.

S pe f,.L.O g i ve ne ss C8 '"' on the eve f jL . hur i lA9kcL
he presiden ..ave [in a . exty to Lo , con iet d

prisoners t ar ot gh ou t the country. '1.1 e iced '188~learl set for he s bseruent f0r(jvenes~ oflection offense. -

• ill

• t if this a m ndment was
h3V been gener 1 ond not hef~ect just for the sake ofpresident."al pardon.

ru Ins th .t d18 1
ve hAd retro8.lect·v8,
["oinE to smg le ouL'J..J·')'

9. (1983) ~.A. 131 (T).
IC. J."T. lyerere, "co.ment on the mutineers's t er..se s "in, eedom Dnd unity (196e) pp. 29 -9
11. .. nister for Loc 1 Ocvernme nt .
lc::.7idn Hussein Abdollnh.
13. 197 Colum c.

ICJi1 .

l~. Section 72 nd 77 of the Keny~ constitution
.1 v t No, 5 of 1 69.)

16. Cap , 75 of the Laws of Ken D.

17. Co rt of pp <.1, cr Imt no I [) eaI T

r).119 of 197".
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