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Chap. I.

e

INTRODUCTION AND SCOPE

Although the paper is limited to the role of the Assessor in the

criminal tiial, (1), a strenous attempt will be made to discuss the

role of the Assessor in civil cases. (2). Various arguments may be advanc
to justify my exclusion of the civil part in the paper. But it goes
without saying that in Kenya and notwithstanding the provisions in the
civil procedure code, the Assessor has no 'business' in adjudicating
civil matters., Secondly no study can be completed unless there is
adequate data not only to justify its existence by also to evaluate

its practical significance within a given superstructure. With respect,
the Assessor has not featured prominently in civil matters : that it shou
be mentioned in obiter in this paper is understancable in the light of

the above,

The statulory provisions that provide for trial with the aid of
Asseésors in Kenya confine the same to the High Court and not the
subordinate courts. There are however provisions that require Assessors
to sit to assist both the sabordinate works and the High Court in civil
matters. (3). As explained earlier these are basically discretionary
and have very little weight. It is for this reason that I find it
unnecessary to pour my scholary atbributes on a topic that is almost
absolete. In all British Colonial Africa the Assessor system was
introduced as a substitute to the more vigorous jurry system. Whether
this system was introduced as a way of administering better justice or as
means, a cloak to cheat the natives of Africa that justice will be examine
later in this paper. Yet, one #hing was clear that the Assessor system

applied wherc a native was charged with a capital offence before a foreign

Judge.
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On the same vein & white perpetvalor of crime was tried by the jurry.
I would not hesitate to say that tiis discriminction was meant to

achieve a definite end.

The Assessor system was largely retained after independence. The
pivotal importance of the ssessor is ampuficd when one realizes that
the system, through colonial orientied was retained. Ofcourse it is
one thing to say that the Agsessor is an important instution in the
context of adminigtering justice and it is quite anotaer to say that
the . S8essor has justiried his existence, The importance of the’Assessor
in any society was inuncialeéd by Lord Alkin in DHALAMINI Vs KHWW where
he said:-

esessthe duty of an assessor is not simply to aid, 'it operates

and is no doubt intented to operate as a safeguard to nativess

accused of a Lrim €. to natives accused of crime and a

guarantée to the native population that their own customes and

‘habits #¢f not understood',

From the above quotation through Lork Alkin was no doubt refering
to the natures in India, this i1s true in all other parts including

Britain and its nativese.

Barlier on I have intimated that the Assessor was retained after
independence; its existence can be lined to Lord Denning example
of the oalk tree grown in #frica and the invetable danger of it
withering in the absence proper tending. (5) In Uganda for exauple
T
. i . ke
there are stelulory provisionatrials with the aid of “Assessors (6)
yet this rarely happens in practice. In Tanzania the law provides
that Assessors may sit both in the High Court and at the Magistrates

in any proceeding in wnich any rule of customary law is in issue or
.
relevant (7).

2/
eove )/~
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In Kenya, I dare say that . ..¢ pesition is mno better. They are
treated with little respect and the procedure in selecting
Assessors isscorrupt and the justice that accues therefrom is

dubioul.(s)

Ia all the Ezat African countries the topic of /ssessers
is dealt with scantly by he various codes, reference to English
Law is therefore of little assistance, often hphelpful, it is of
its worst confusing, for Assessors are ofcourse unknown in English
Criminal Courts. The few cases in which they feature (such as
admiralty) are irrelevant becau=e the code directs referemce only
to the criminsl jurisdictiom in England. Ofcourse there are
exceptions to this statement.(9) This is characteristic of the
Common Law and its adaptatiom im Africa. It is clear that it hes
lost the distinctive features i.e. the significance of the ‘ssessor
Systeme. The author's role im this paper is simply to describe

the institution which has taken the place cf the issessore.

A recurrent theme in this paper is the importance of Mass
participation in the administration of justice. It is however
of interest to examine to what extent the present provisioms
governing the Assessors have succeeded im their purpose and how far
they have failed tc bring before tke mind of the Court all the
elements required for a proper appreciation of the legal and fwetual
position. Mass participation enteils tkhe principle that a man is
Judged with, impartiality by those who belong toc the same ethnie
group: the scmewhat tribe argument that the members of the accused
tribe are clearly the porper persoms to advice the court on the
question of whether the comduct of such person conforms to the
customary pattern is not far fetchede. Further if it is submitted

that selection of Assessor, by virtue may sometime work injustice in

that the Assessors cannot deterii’re with accuracy the stimulus -
response of the prisomer, them i¢ is equally true that the foreipgn

Judge or magistrate cannot authoratively
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advice what spontaneous effect should result from a given cause,

The problem hardly seem to arise in England, where the jurry
system, coupled with a move generally adopted standard, makes
specific legislation of the kind we are considering unnecessary. The
ordinary man of the United Kingdom seems to conform to a widespread
pattern found not only on the claphaman Minibus but also in the more
sequestered places of tze realm. No one has given the idea a serious
consideration, The significance of the assessor is brushed with petity
excuses, l.e. Kenya is not homogenous society and that the customary
concept of fairness might fail.%hf below the writen law (10); while this
might be frue it should be realised that the Kenya Courts is to
administar its own society: indeed 1t is paradoxical that the wishes
of the society should fall short of the required standards of the law O
at the same time is submittcd that law express the wishes of the
society. That we are a heterogenious society is undemiable but the
the more reason why we should have the finsl word from those who are

conversant with our normutive standards of justice,

At the risk of maeking this paper somewhat proxy, I sincerely
feel that the assessor should occupy a central rolc not only because

whatever he says conforms more to the wishes of the community but

also becouse it is more acceptable justice.

The ambivalance pervading the assessor system has survived the
vigours of independence, For example the legislatures of the three
Bast African countries has un cvonciously or perhaps intentionaly
left the actual role of an Assessor in Criminal trials undefined.
This scantiness of the statulory provisions has left a large area
of uncertainity which has been filled [not completely of course]

by the rulings of the court over the years. (12)



The paper seceks to answer the following guestion ¢ Firstly
is the role played by the Assessors adequate. If not, should we
abadon the whole system and replace it with the Jurry system.
Secondly if we are to retain the Assesscor systom wiaat role should
they play in the Criminal trial and what reZorms are necessary to

facilitate their role. Should the system be confirned fo the

High Court; or should it be extended to the Subordinate Courts.

The paper is divided into defferent chapters. In Chape 2

I will trace the historical evolution of the Assessor system to its

present form., Chapter three will touch on the Tunc ntal principles
underlying both the jurry and the Assessor : the politics and

5

be evaluated in this chaptler.

methods of the

Chapter 4 will basicaly center on the application of the
system in Kenya and 1ts inhcerent contradictions. Ther paper, in
this chapter will take a wider dimention by eraming the both 1L
system during the colonial rule and in indevendent Kenya. By so
doing the authour will expose its inherent contradiction., Chape. 5

will constilute the suggested reforms and conclusiong.

P
e 0l
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CHAPTER TWO

THE HISTORICAL EVOLUTION uF THE ASSESSOR SYSTEM IN KENYA

Towards the end of the 19th C., the European powvers meecting
at a conference in Berlin and Brussels divided the African
continent into what they termed as the spheres of influence. The
two conferences also passed General Acts which imposed obligation
on the signatory pweers to establish a system of justice in their
African possessions: they had also stressed the importance of

Judicial institutions as a courtship influence.

Although the essence of this chapter is to analyse the
historical evolution of the iAssessor I should perhaps be allowed
to state albeit in obiter the overall administration of justice
in colonial Africa: Toward the end and “even during the colonial
era, the proud boast was frequently heard: all imperial Legakles
Britain had confered upon her African possessions had the finest
and the most articulate rule of Law. It was harped that the
object at the very beginning Ziitroducing the English civilization
and justice_/ and at the end tallied. I have deliberately
stated the above in order to lay down a premise for my arguement:
I shall disclose that whatever else the British introduced in
Africa two things were cleari:- discrimination in the administration

of justice and rampant corruption, :n the procedure of the Courts.

During the years 1887-1895 the IBEA company was sharged with
the duty of administering justice in what is now Kenyan Courts.
The Company the Muslim Courts €0 continue at the court: the
Kadhis were to be nominated by the Sultan, although a company
Judicial officer also exercised muslim jurisdiction. 1In
1890 a Counsulor Court was established by the company at Mombasa:
this court was to exercise was to exercise jurisdiction im acc

accordance with the . ..-cee0
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Zanzibar Order im Council 1884, It should perhaps be mentioned that

at this time Zanzibar was a district of Bombay hence 211 appeals
from the courts lay to the H.C. at Bombay in Zanzibar.(l)

In the interior the companys' agents were left a great latitude to
determine what sorts of judicial powers they should exercise. In
theory they were governed by the Africam order im Council of 1889.
Actually before the promulgation of that order they were not
governed even in theory, by any law. Over &nd above the African
order in Council they were also governed by amy ‘treaties' which
they concluded with the chiefs. As per portal's report om 2
administration of the company in the interier it is doubtful
whether the company's agents had any regard teo their source of
power or whether they had anything which resembled a court. At
its best rough and ready justice was always available to those who
under the company's agents. As time weant by by however, it became
apparent that the company was failing in its duties. In 1895 the
British Government took over the administratiom ef the territory

from the companye.

The British Government inherited the umnsatisfactory and almost
confused administration of the previous regime =- Z;ho companu;?ﬁ The
Commissioner made it clear that the coastal part was (o continue
applying the Islamic Law. This was followed by a circular from the
commissioner addressed to the administratiom coffices in the imterior
stating that they should exercise their judicial power in accordance
with the Indian Penal Code. Though unnoticed at the time was ultra-
vires the commissioner. First and formost the interior was governed
by the Africam orders in Council of 1889, which require Consuls and
Judicial officers to apply the law of England. The commissioners

administrative actions were confirmed, and amplified and givem the
force of the law by the East African orderkin council of 1897.(3)
This ordinance established am e~mbroyo legal system based om tripartite

division of subordinate courts saiive couris, musli
Aaati m courts and t
named by administrative officers snd naziatr;t--- o



There was also a dual system of superior Courts, one siyle her llajesty's

court for Bast Africa from which appeals lay to her Britanic Hajesty's
Court at Zanzibar and the privy council; the other was styled the native court

from which appeals lay to a High Court.

No significant changes took place between 1897 - 1902 as far as =
the courts were concerned., The early administrators and policy mskers were
concerned with administrative convinience and nct anthropology in deciding
what sort of native courts should these be, and whut they observed
appeared to be both imnefficient and not susce,tible to very much control :
It was not suprising therefore that the cimmissioner who had no greater
regaxd:. for indigenous institutions strove to change the whole systeme
There was for example a gradual extension of statutory courts at the

at the expense of traditional institutions.
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be traced to Zast African Order in Couacil 1502, This ordance inter-alia. Prov

that
"in all cases civil and criminal to wihich natives are parties every court

is applicable and is not

b.‘
'

a) Shall be guided by a native law so far as
repuginant to justice and moratiry or inconsistent with any orders
in council or ordinance or any rcgulation or rule made under aay order
council or ordinance.

b) And shall decide all such cases accoring to substantial justice without

undue regard to technicalities of procedure and without undue delay" (4
The wording of this ordinance left room for the Africans to participate in the
administration of justice. The fact that the courts were to be guided by
gative law meant that few competent Africans would be consulted to give their op
on the matters in question. Yet whether or not the proves was utilized adequete
is debatable . There is no evidence that the authorities positively encouraged
local Africans to participate in the adjudication of justice. In their half-
nhearted attempts to heve Africens to participate in the admninistration justice

the Headman's aordinance was passed in 19024Lno.221 The ordinance among

other things &nﬁouww4the Commissioner to appoint village Headmen, who were to §
responsible for maintaing law and order in the villages. An important

feature in this system was that tne Huadnen were not traditional chiefs, they we
bound by the adninistration and naturaly were bound to serve the interest of

the administration.

The operation of these new appointees along-side the traditonal chiefs caus
a pathetic and suiky acquicience or even &SIy ason; that groups. It is probabl
that during tais period of [1902-107] the seeds of future difficulties were

sown. The new SYS¥™_ created was put on a finner base by the courts ordinance

1907 (Ho. 13. Although this ordinance was replaced by the court ordinance

of 1931 the basic framework of colonial subordinate established by this ordinanc
I‘ML Lusohdm—”‘ 32 (£
remained. Indecd as tine colonial,of justice applying in India were slowly being

; ’ € . ! "
adopted in Kenya it was always assufied that what was good for one company was go

Lor the other nence tae Assessor . SYSHM,

000004/"
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Nevertheless the history of the Brial with the aid of Assessors can be traced tc

63

British India (5). The earliest Legislation which authorized uropean
functionaries prosiding in courts of Sessions to constitule two or more
respectable natives to assist them as Assessors was Reg. VI of 1832 which

applied to Bengal only. 3By the provisions of Lct VII of 1832 the system was

extended to the presidency of lladras. ZIater the system was extended to other

parts of British Colonial Africa.

Suffice it to menticn tuat the Assessor system was introduced as in
s . i s N .
British Colonial #frica a’substitute for the more vigorous jury systeme
Following the failure of the jurry system in the colonies of British West Africa
it was found necessary to introduce a system befitting the Africans. The system
had worked in Sritish India and it was meticulously argued that there was no

reason why the system could not work among the 'natives' of Africa.

Indeed various arguments have been acdvanced to Justify the introduction
T the Assessor system; further equally strong reasons have come to show

cause why the jurry system could not be let to continue. For example Alexander

Gwyn said

"The Znglish jurry system was clearly found to be unsuitable where
different races were {ntimafely involved. In Bnglend, this system
works well ceecees fellow:gguntry can and do adjudicate Jjustly and
fearlessly upon their fellow countrymen and it is probable that the
Jurry systen ...e.ee Would be 8n equal success when applied to a

homogenious African race .e... dUt already ..ee 2 liandigo charged

with sleve trading would be convicted belfore a freetown jurry whilst

a freectown native on the seme facts would be acquinted"(6)
There are several things which arise from the above quotation : (1) there is

the dangerous assumption that in a homogenou

[0}
w
le)
O
bt
o
et
<k
e
~
’_h
w
o]
]
oF

susciptible to corruption (11) there arises the most disturbing question
as whether the above quotation is tenable in the 1light of the fact that the

England is no longer homogenious i,

Yet at the time when the colonisers were delivious to achieve their

end such reasonin

15

was defendabler the vital point is, whether during the

000005/-
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colonial regime or not an institution be it jury or assessor largely depends

on a peoples development of public senge of duty : hence the contention that

the jury was unsuited to Africans is not tenable. If it took Britain over
hundred years to have their jury system well established, why did they consider
it a failure after just a couple of years; what system would start in a new
environment without setvacks. ILord Devlin has aémited that in (England the
jurist are often corrupt and arrive atf deeimions which leave the judge highly

mesnerised (7)

The truth is that the 19th C. was characterised by a lavish praise for the
§ P
juryY trials; hence the British intention to extent this civilized motion

of administering justice in her colonies. The eStGQMLW;th which the jury system
was held is amplified by the words of the French
writer as quoted by Forsyth in this book 'the history of the trial by jury, (8)

he said,:

" "The jury serves imbue the minds of the Citizen of a country with a par

of the qualites and characters of a judge; and this is the best mode i
preparing them for freedom. It spreads among all classes a respect
for the decision of the law, t teaches them the practics of equitabl
dealinge Zach man in judging his neighbour thinking that he may

be so judged in tuwrn .... if clothes every citizen with a kind of magisterial

o

office, if makes all feel thay they Take part in goverment; it forces
man to occupy themselves with something else other than their ovm

affairs, and this combates that inmdividual selfishness which is, as
At were, the rush of the commmity" (9)

Following this appraisal of the jury system the system was introduced
in most ot the British Coloniess Several reasons led to eventusl shift from
the application of the jury to that of the Assessor, owing the eventual decline
of the British in her acquisition of colonies, her past influence over these
states was of less weight, secondly the British realized tue jury systenm
could not be effectively extended to their newly acquited colonies without
endangering their own imterests there. It is not debatable that the-inkial-

and even in the whole of the British history in Africa and India there was

a rampent and almost a delirious attempt to conguer and subdue.



Hence it was not strange that there was often an African or European accused %

mundering one another. This if a black man were to appear before his fellow

natives accused of murdering a white man the chances were that he would be

aquitted before a jury, visa-V it is evident that all {those white men accused of

mundering a native escaﬁed the death penalty however brutal and ignominous

the act might have been (10) small wonder there.ore that it was not until 1960

that a EBuropean convicted of murder of an African was sentenced to death:gof cowr
Prclonp s what wrileg  whe pwo)o Atdob oo fO¥ —Mavl have faile)d

deliberitely to appreciate is that at this time there were conflicting class

interest; that the colonial settlers introduced their own laws to govern their

own interests to the exclussion of everyone else is is less doubtful when one

realizes how desrespectively the local customs and laws were disregarded by

the colonial regimg- These practices were given the force of the law (12) in

that any customs or laws which were repugnant to justice and morality were to

be invalide. Undoubtedly one ventures with great difference and with grater

respect to suggest that the provisions of this order could be and indeed was

manipulated to suit certain purposes. At the risk of msking this chapter

rather proxy I venture to say taat the Assessor system was introduced not =

becuase it was suitable to the Africans any more than 1t was suitable to the

British at home because it was an easier instilution to manipulate; the opinion

of the Assessors are only of persuasive value, they are nct binding on the

judge; and as if that was not suspicious enough before the eyes of the Africans

the colonial rigime insisted that Assessors would apply to the Africans while

the jury would apply to whitemen accused of criminal offences. This systen

has euphemestically been termed as the dual system of justice; that there

was justice for the Africans and justice for the whites im surely suspect in

the eyes of the reasonable man, With respect I dare suggest that justice

doesn't know colour and this ambivalence in the application of the law was

meant to achieve a certain end.

The implications of the dual system have beecn discribed by Ghai &

'
Mauslan (13) in the following; I quote him verbatim;

SR,
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"Whatever the validity of the reasons given for the use of the

Assessors, the assumptions behind them in Kenya were always clearely
erroneous, and the contrasts between the two systems of tricl as they
operated in practice reveals the essentialy discriminatory nature of
Jury triale The views and opinions of African and Asian Assessors
had to be stated and could then be, and often were, dismissed

by the trial jud e as worthless through bias or prejudice, or as
irrelevant for the purposes of ameleorating the vogours of the

alien criminal laws : Bul the views of the Luropean jury did not
have to be stated, while their conclusions founded on these views

and opinion, often as much on the evidence and the law, had to be

accepted by the judge."

Anyhow whatever criticisms we may level against the colonial regime one
thing is clear : that the jury and the assessor systems were for the
Europeans and the “fricans respectively. I have ana vsed tie intial confusion

encountered in the introduction of the Assessor system ¢ I will now attempt

a sketch of the regulations that gave the Assessor gystem the reguired impetus,

The 1887 orders in council which set up the first courts (14), - adopted
among Other acts, the Indian criminal procedure code 1882 except for chapter
XXXIII, the chapter laying down specisl provisions for trial of Zuropeans
and Americans. Uander Section 269 of the code the administrator could however
order a trisl by jury aLuer 2ll the court was deemed to be a court of
Sessions. he 1897 Native .Courts regulations sec. 8 provided for the tricl

with the aid of Assessorse.

It read

o

"The High Court may invite Corperation of native Assessors with a
consulative voice only Jor the purposes of jury information where
required respecing native law and custom",

1 +

This provision clearly indicutes that appointment to sit and hear of a case wHer:

(ol

were purely discretionary. In tie words of Lord Alkin there wes the danger of

local custom being misunderstood and hence the ends of justice not being realize

In 1898 the Indizn code of 1882 was replaced by the code of India of 1889.

Perhaps I should mention here that according the Sec. II (d) of the

000908/-
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Section 11 (d) of the East African order in Council 1897,

it was en acted that any act of the governor general of
India in Council amending or substituting any law shall apply
to Kenya. In Zanzibar this proviso did not affect trial by
jury: the Commissioner retained the discretion to order trial
by the jury. In 1902 trial with the and of Assessors was
extended to the Subordinate Courts. The ordinance provided that
"The collector may sit in any case where he thinks
fit or where it may be prescribed by rules of Court,
appoint me or more native assessors to sit with him,
but such assessors shall have a consultative voice
only". (16)
In regard to trials by jury, the problems remained largely the
same until the criminal procedure ordinance was passed in 1906,
This act enpowered that all Europeans and Americans commited
for trial were to be tried by a panel of jurists of English
and American origin, The discriminatory nature of the
Colonial regime is laid bure when one realises that at this
time and whereas the trial by jury was Mandatory trials on the
Africansite continued to be discretionary. Further the Commissioner
still retained power under section 269 to order trial by jury
even for non - Europeans accused of certain offences, However
in 1907 following the inanguration of the Courts ordinance
this power was taken away. The ordinance provided inter alia:=-
"except where otherwise expressly provided by
law any person committed for trial to the
High Court shall be tried by a judge of the
High Court sitting with not less than 3 Assessors".
This was indeed a revolution within the existing legal system:
the word shall according to the then interpretation of statutes

and General provisions Act meant 'Mandatory!.



~ 15

The foundations of the Assessor system were being laid down.
Though this was a positive development towards the establishment
of a vital institution in the society its operation was the
more important. As I have already indicated before these there
were peacemeal reforms to act as a respectable legal cloak that
justice was being done. Of waht authoritave value was the
Assessor if his opinion was not binding on the judge?

Initially and prior to 1908 the Indian Criminal procedure
code Sec, §306) provided that the judge could give a judgement
in accordance with the verdict of a bare Majority of the jurors.
This was yet another depature from the normal procedure adopted
in jury trials. In England the Verdict of the jury must be
unanimous, if incase the jurors can't agree then the normal
procedure is thatlthat body is dissolved and a new body
appointed to try the same case, A recurrent feature in the
whole of stretch of the Colonial Legal regime is that strict
application of the law was always avoided whenever it could
serve their purpose., Justice was glaringly being sacrificed
for expediencye

In 1908 this daring departure was exposed to savage
criticism, its rationale was questioned both in Indian
Parliament and in Britain itself, The criticisms bore fruit:
In the same year the Sections of the Indian Code allowing
a majority verdict were repealed and replaced by provisions
requiring a unamious verdict from the jury in all cases (18),

The importance of unanimous verdict was echoed by Lord Devlin,

he said;

"The criminal verdict is based on the absence of
reasonable drubt: if there is a dissenting minority
of a third or a guater that would of itself suggest
to the popular mind the existence of a reasonabled

dourbt and might impair public confidence in the
criminal verdict" (1 93



The granting of a right to jury trial to one race only
was on exception in the history of the jury system in the
territories that were under the British rule: Kenya was
therefore an exception. In Zanzibar a similar situation was
not reached until 1917, while in Southern Rhodhesia Africans
tried on indictment continued to be tried'by a jury, albect a
Buropean jury until 1927. Several factors are held to have
been the cause of this ambivalence, it was among other things
submitted that the jury system is not fitted to function, even
with adaptation in a het2rogenious and largely on educatd
Community and Secondly, the demands of the suiﬂers that it
is an Englishman's birth right in a British territory to be tried
by a jury of his peers., Whereas this argument is not far from
the truth the fact that the colonial regime insisted that the
whites were to be tried by the jury while their african counter
parts were tried with the aid of Assessors made it suspect,
infact these suspicious have been proved true by history.
No European was convicted of murder till 1959 though there were
so many cases of murder, some with overwhelning evidince. As
it has turned out such acts were a fertile source for racial
discrimination,

In 1914 the indian criminal procedure code of 1898 and
its amending ordinances procedure ordinace were repealed by the
Kenya criminal procedure ordinance (20). The power of the
Governor to order trial by jury for any offence or class of

offennes was restored (21) although no use was made of it.
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Sece 351 provided that all Europeans committed to the High
Court were to be tried by a jury the size of which was to

be fixed by the Governor at a figure not less than five.

Sece 262 provided that only Eurcpeans gqualified to serve

as goV¥uwovs. This proviso is excusablé as long as the

said ;Jjuwrowss were only made to try English cases., Both
Junors and Assessors are layman, they are not conversant
with protracted though and intelectual bargaining; their
verdict is therefore an expression of the common man; ie.

the socities determination of the guilty or innocence of

the accuseds I hesitate to say that no fears were expressed
regarding the administration of Justice in a foreign land by
a foreign Judge yet so such fear was expressed in England
regarding the trial by\jury. Prior to the introduction of
the jury it was argued that a judge could not be trusted to
dispense acceptable justice because of his learning. Further
his learning might elevate him to heights beyond those of the
Society from whence the crime arose, A jury was deemed
necessary to safeguard the wishes of the society, Was it not
strange then that no such arguments were effectively advanced
during thé introduction of the Assessor system, What guantee
did the Africans have that the white man would handle their
horwns of Justice without impunity? and lastly what standards
did the colnuzers use to determine that they were competent
to adjudicate en a society that was economiealy, politicaly
and socialy so diverse from theirs? +these are some of the

questions which I shall naniply try to graple with in chapter 3.



t}a__ i 8

The 1914 ordinance was repleaced by the criminal procedure
ordinance of 1930 which survived till independence without any

modifications. Section 222 of the 1930 ordinance provided

that all Europeans committed for trial is the Supreme court shall
be tried by a jury of Europeans, the number of which shall be
twelve where the charges is the murder, treason, rape and five
where the charges is of another type. Sece 223 provided that
where a European was charged with a non - European the procedure
shall be the same as if the European were tried separately.

The dscrimination herein.was not confuéed to more of trial if
permeated the entire thread of the colonial legal system for
example it was wider in the jurisdiction of the Magistrate
courts, these courts vatletl according to the race which was
being tried; the Europeans were treated with unresirable
leniency (22) Section 316 of the Criminal procedure code of
1930 provided that to be eligible for a junior one had to

be a European and between the ages twenty one and Sixty the
property qualification which applied in Britain and many of

her colonies was not adopted in Kenya. A cousipicuos absentee
on the provisious of .this code was that there was nothing to
indicate that thoséﬂjgre entitled to trial by jury were allowed
to elect to be tried with the aid of Assessors instead.

The Separation - trial by jury for the Europeans and trial

with Assessors for Africans and Assians was rigidly mantained.
In-all other British colonies the accused were as of right
entitled to elect whether to be tried with the aid of Assessors

or by the jurye.
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No changes took place in the overal application of either
the Assessor syste or the jury system. It was not until 1950's
that the colonial authorities began to address themselves to
the question of elimination of the Segragated legal system
which in varying degrees was a characterstic feature of fhe
British colonial administration in East and Central Africa.
Intergration of the courts became official policy, but this
was concerned more with the creation of a unfied system of
appeals to the local High or supreme court, and the elimination
of racial disfinctions in the Jurisdication and the procedure
of the courts (23) Even in the former two matters integration
proceeded very slowly in Kenya and the beginning of 1960's
saw no change in the basic racial divisions of the system and
very few changed in the other aspects of the segragated system.

In 1963 when Kenya attained her independence the dual
system was abolished. All people tried before the High court
were to be tried with the aid of Assessor irrespective of races
Section 262 of the priminal procedure code cap 75 1968 provides
that "all trials before the High court shall be with the aid

of Assessors",
CONCILUSION:

The dramatic change during the 1950's and continuing in
the sixties of the colonial powers must not be solely altributed
to political pressure brought upon to bear on the colonial regime.
The inherent desire that the (colonial regime) were about to
leave and were very auxious to secure their stay here also
played a significant role: the fact that judges who had served

under colonial rule were willing and lavishly anxious to serve
f .
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under the new rules in which all pecple would be tried with
the aid of Assessors was not an ordinary acte The judge
knew that it would take time before they could be removed
from office; at any rate, the constitution granteed their
tenure of officey hence they hoped to protect the interest

of their fellow brothers who had unscrupulously sabotaged

the paths of justice and who were likely to appear before the
independent government to show cause why they should not be
punished.

The fairest summing up that can be made in the colonial
regime in its application of the dual sysiem is that the
judges and administrators were victims of their own propaganda.
They idealized the pictures of their own work which failed to
take into account the inherent contradictions in it. Indeed
they were prepared to admit for instance they relied / and
it was expected anyway / on British conceptions of justice
to alter the composition, power, and function of traditional
institutions, until they were no longer recognizable as such,
and had become wholly a part of the colonial system, yet they
purputed to rely on African conceptions of justice, or what

they conceived them to be.
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CHAPT™R THREE

THE COUCFPT OF THE ASSESSOR FrVISFDs AN ANALYTICAL

COMPARESQN B T TN THI ASSESSOR, THE JURY AND
CUSTCMARY LAW ASSFSSIE

That an assecsor in the eyes of the lauw is the
epitome of the roasonable man, the man in the street or
to take from a well kmowm judgment a phrase that is
archaie *the man in the ‘claphman omnibus®' is only a
rect atément of a renowned colonialist E.,B.W, PARK who

sunctily stated that an acsesser is,

"a person usually an expert in the subject matter

under consideration who sits with the judge eand

ascists hin from his special knowledge."!

L

This defination has been criticised elsewhere but the
oritice stand corrected, The defimation above doesn't
literally mean that & p.rson who serves as an assessor
should be an expert / and T use the word looselyf all it
means, and I am sure Park would have agreed with me, is
that the porson who serves as an assessor should stand in

such position as %0 know not through severe intellectual
exercise, or by protracted thought but by mere adaptation

the matter in question, It is for this recson that assessors
(normally) are chosem from the ordinary people., The

purpoce of the ascessor and its parallel, the jury is to
invoke mass participation in the adrinistration of jJustice
Again here, T use the word justice locsely for the justice
refered to here is bourgecisie justice. In any eapital

state and Kenya is, the bourgecisie have acquired and
appropriated the meams of control, the continued



dependence of the government on the banks and ecpitalist
associations, the depondence of every imdividual work om
his employer is an indicaticn that they /the bourgoisie /
mpertaﬂmmlof the ruling class. In rezl life,
the oppresced class have to dance to the vhims of the
ruling bourgeiscie class. The words of Oliver Goldemith
arve not far fetched, he seidie

"laws grimddthe poor and rich men rule the law."

The rezl basis of sizte structure is characterised by
innumerable relaticnships of mutual dependence i.e, the
dependence of the retailer on the wholeseller, the
peasant and the land owmer, the ruined debtor and his
oreditor, the proletariat and the capitalist, Featuring
prominently in the background of course is the notiom of
exploitation, One class decides what is fair for the rest
and that constitutes justice. Om this Pashukanis T.B, has
the following to sayi=

"The measure of some peoples freedom is solely

dependent on the measure of their dominstioa by

others, The Acron is determined not by the

possibility of co-existence but by the domination
of some by others.” )

The above illustrates the justice we are comcerned with
in this discussion.

I have analysed the evelution of the assessor system in
ny chapter two, PFPurther I indicated that assessors are
unknown in English Criminal Law and the few civil cases
in vhich they may appesr in Fnglénd /such as admiralty /
are irrelevant beczuse the code directs referemce to the
erizminal jurisdiction in England. Thus though the concept
of assessing is victoriam oriented it was introduced
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to serve the British colonies.

During the victorian times, it wes widely accepted
that the benefits of the Fnglish system should be
exiended vhenever fousible to the widely expanding
British Empire, The syctem was favoured in both eriminal
and civil litisation. However, the nature it adopted was %0
be determined by the socio=economic and cultural values
thot existed within a gi-em avea., For example while the
concept of "mees participation™ in the adpinistration
of justice was introduced im the form of the juwry in
the American colonies their counter-partis u India were
40 be contemt with the less rigorous system, the asmsm?
There were several reasons for this altitule, but the
most importent and the ome which has been isnored by
authors on this subject is the fact that at this ¢tinme
the British Co ernment assumed the burdem of civilizing
benighted of this earth, Thus & system as existed in
Britain the jury vhose opinion is the verdict would
unreservedly serve as an obsitacle to their long set goal
curlizing the n;tivee. For example in African customary
law, a man caught comitiing adultery with ancother man's
wife can with impurity be executed whereas in Tnglish
law that will notvithstanding, The defence of provocation
constitute manslaghter, Afraid of this obstacle, they
appropriated to themcelves the upper hand im arriving

at the guilty or innocence of the accused, The
~ relationship between the prediding julge and the secs
assessor is that, the orinion of the assessor is not

binding on the jul e. The function of the zs .essor
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is therefore %o asssas and advice.

On the other hand, the distinction bestween the
assecsor and the jury is odbvicus. The function of the
Jury is to assess and give a verdicts In the words

of M.D.E, TCQUEVILIE.

*The jury system serves t0 /mbur the minds of

the citizen of a cocuntry with pert of and the
qualities of a julge, and thie is the best mode

of yrepering them for freedom it sprecds amongst
all classes a respect of the decisions of the

lawe, It teaches tho practice of equitodle
dealing, Each man in judging his neishbowr
mhmh “MM in his %urm sy

it clothes every citizen with a kind of magestrial
power, it mekes all feel thoy have duties to fulfil
towvards society and that they take part in its
governnent. It forces mem to0 occupy themselves
with something else other than their owm affairs
and thus combats that individual selfichness, which
is as it were the rust of the commumity." 5

From the above analysis the end result of the iwe

systenm is the sames that a person may be juiged bLest by his
own peoples A crime as defined olavheroéis an offence
against society hemnce since the bulk of the society is
composed of people ef average imtelligence, it is only
foir that they /Society / should be allowed to have the
uprer hand in determining the suilty or the innocence

of the accused. A judge ecducated to clarity of thousht and

accustomed - to protracted debates can only bring
complications, In the words of Th Xore, the
role of lawyers is confused the truth, he saids=-

"They have no louyers among them for they
consider them as people whose profession is
to disguise matters.” 7
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The absence of this realizationm espocially in Kenya
is strange in the lizsht that we have alwuys drawm our
wisdom from England vhere the system of the jury huas
felmyply been guarded, The words of Jerd Atkim have
have either been forgotien or deliderately ignoredy om
the function of zn ascessor he had the fcllowing to

soys- VA%

"The proviso of a juidpge sitting with an ascessor
is pot sirply %0 2id; +ee It operates and is

no doubt intended to oper:te as a safe guard to
natives accused of crime and a guarsntee to the

nature population that their owm customs and
kabite ere not misunderstood"¢

I tzke the wise words to mean and no doubt are intented
to mean that the wishes of the society are best
understood by taeking sericusly the opinion of the
ascessore. Any law therefore which siates to the

contrary is not only absiract but also cut-dated,

The jury on the other hand is the HOCUS-POCUS
of the Inglish adpinistration of justice, Thelr opinion
is not only the verdict, but the system has been
descridved as highly deeirable and "only inmates of
lumnetic assylum would veote for the abelition of the
jury". To Quote TRAVIR'S vs9. Initially the jury
was & body of witnesses but later it changed into a
body of persons who had to determine the facts on the
evidence placed before them, Oradually there a judiecial
body invested with judicial at ributes, it enjoys
judicial impunity. They are protected for anything
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said or done in the discharge of their duties. Any

language which is seemingly abusive directed to jury will
be treated as contempt of the court, (O

In short the English legzl systerm has humbly
foliowed the footsteps of two great masters of the commen
law, the Earl of Halsbury and the late Sir Henry Poland
both of vhom repoatedly expilled the value of the jury
system in criminal cases, They both publicly and privately

declared "the jury is always right.," On the other hand in
countries vherc the assessor systerm is followed it, Kenya

Ussnda, and Tanzania have sturbonly stuck to colonial dogma
that the opinion of the zesessors is not binding on the
judge, which im effuot has shut out the mass participation
in the administration of justice, Therc are piece - meal
reforms especially in Tanzania i.e. as essors are allowed in
the Megistrates courts': but the peculiar provision that
ascessors are there to advice is featuring prominently in

, that comtry. In Ugasnda whereas there are statutory
mmrcu-mummam of assessors they are
hardly used in trials.!”

At this point I should perhaps state that the
present legislation was adopted wholesale from the colenial
legislation, The Kenyan 'independemdt lezislature has
failed to consider the socioeeconomic factors umder which
the laws governing the assessor were passed, The purposes
for which the assessor system was introduced are long

dead; honce its continued existence in the premt form
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ie not only undersirable but hizhly useless. The

The zrgument that the assessor aysten as it stends is
there to protect the asccused is no lomger tenable in the
light of changing conditions, An English judge sitting
to detercine the guilty eor

» of an African and
fortified with the oonfidence that he has the final word
is a negation of the concept of fair play end eivie crdery
his upbringing and Education surely raises too much doubt
as to whether he may be confidently relied on tc execute
the wishes of the socisty.

The importence of the assessor in the discharge
of acceptable and not adapted justice cannct be over-
stretched, That the ends of the justice shall only be
conveniently and appropriately arrived at if the
assecsors are taken seriocusly is only a restatement of

Section 262 of the Oriminal Procedure Codes It states

#211 trials before the Migh Court shall be with
the aid of assesas,"”

The ma *ehall? here makes it mandatory for the

High Court to sit with the aid of assessors. A high
court sitting without assessors is a nullity. In the
case of REX V¥ remsx”it wae hold that a court sitting
without assecsors would be leaping the Jjurisdiction to
try such cases, The above words were apppoved and

quoted verbation in the Ugandan case of R V Abdaks Mali 't
where the East African Court of Appeal resiterated their
earlier statement thet vhere a court sits without

ascespors vhere it should have done so, the trisl is a
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nulity: Sectiom 269 of the Ugandan criminal procedure
code is identical to section 262 CPP eof Kenyn.

The above which seecrmingly is & positive more
towards the right direction i.e. the central role of
the assessor in the province of justice is shattered by
the provisions of gectiom 322 (2) CPC which provides
inter aliec that the judge im ziving his verdiet shall
not be bound to conform to the opinion of the zssecsors.
This im effect means that a judge can igmore the opiniom
of the assessors and yroceed om a frolie of his owm.
Sir Henley Cousey a yrominent colomial judge in Chona

has srgued that the ende of justice are adequately catered
in that thouwsh o judoe is not bound to accept the
opinions of the assesers, he 'has the duty to sum up

%o then':.; With the greatest respect these sentiments betray
the intentions of the learnmed Jjudge., It is no stretch of
imagination that since the official language of the

court is English only & few will qualify to serve as

As8es8lISe

Begides even those who can understand Englich are

faced with an extra problem: They are confronted with
vhat has rightly been termed as ... "The lawyers

science of our law, that codeless myriad of precedent,
that wilderness of single instance,” Thus the legzl
jargon of the lawyers leaves them more mesmerised

than informed, Wh:zt justice is expocted from such mang
at any rate why should anyone expect a reticnal

rot
assessment from a set of factors which bhave,been
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understood? I hunbly submit that the present systenm

caters for 'spectators' and not assecsors 8s conceived

by Lord Atking/®'”

In this chapter, I have alrcady examined the
relationship betwean the jury and the assessor. urther
I have also indicated ot what l-ovels they interzci:
Besides I intimated that the assessor system was
introduced in British colonial Africe as a supsliment

the jury system operating in Englémsd., I will now exanine
the relationskip if any, bDetween the English way of
assesspent and the African cuctomary waye.

I1

Perhaps the rezder will pardon me for attempting
a worthless comparsion, I term it worthless because
customary law has been suppressed beyomnd recognition
by the judicature Act in 1967 which among other things
rovides that customery l:wv is subject to written law
and that it should conferm to justice and morality,
However, even at the risk of meking the chapter bering
I will proceed with the comparison, This rating will
reveal that similar or porhaps beiter system did exist
for assessing dispyutes vhenever and vherever they arose
in society under customary lawe Thus but for their
selfish motives the colonial regime have developed
these.
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¥heresthe distinotion between e crime and civil
b
case in English law is clearly set ocut they greatly

overlap wnder customery law. Indeed all dispules

under customary law were settled by compensaticn.

There were however serious instances like witcheraft
where the offender was literally killed by mob stoningy
In any case these were extreme’ uses and they rarely
wevzredﬂ On the other hand, the role of the ascesser
in the Fnglish model both in civil and oriminal cases is
to assens and sdvice the presiding juidge or magistrate
on the 1liability, guilty or innocence of the matter in
question, This is done by the use of their special

knovledge of the habits, customs and modes of thought and
langusges TC say the 1 ast they are peoculiarly gualified
to judge the probability of the story told by the

vitness or the ofjender and mey defect in his demeanour
vhat may escape the yroesiding julge or magistrate. In
Tanzania assesser sit in the court of instance umlike

in Fenya in cases where a cusiom is in 1m.18

Anong the Kanmba and Eikuyu of Xenyun, a person who
causes injury to another under customary law, may be
reguired to surrender a gost or a cow, or such a number
as the Wasees' deen apiropriate depending on the
seriocusness of the injury. Usually the injury or his
father selects his won wesse and the offender nominates
his om. These wazees should be men of charismatie
disposition and of undoubted integrity. The interesting
aspect of it is that 1like the jury they are bound to

agree so that the question of disagreement rarely arises.
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The decision thereof is final and the asgrieved party

is made to swear that he shall not claim anything

more than what has been agreed upons if on the other
hand the offender demies categorically that he

did not comit the said offence than he was made to

swear & special catch /EITHITY_/ seven times after which
he would be 'discharged's This oath entcils such grave
repercussions that a guilty perty would not dare swear it.
I neod mot add that this was a mare acceptable way of
setting disputes than impesing an alien judge sided by a
cligue of assessors hardly conversant with the languase
used in the proceedings,

In what may strictly be termed as a civil ddspute
under English law i.e. letting cattle to wonder and
destroy another man's crops, the role of the assessors
[Wazees / was the same as stated above, There were
howvever variatlons in the procedure., The aggrieved
party would choose his owm men. Using sticks, the
combined group would go to the shamba which had been
invaded by the animals and count ezch and every plant
so destroyed, The number of plants the owmer of the
cattle would paye. As in cases of injury the decision
of the wasees would be final and the party aggrieved
would be made to swear that he accepts the findings
of the wazee.

The sticks, were carefully bound toether and
kept by & chosen elder to serve as evidence incase
the aggrieved p riy changed his mind afterwards. 1In
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surnmary all disputes were cettled in a like manmer,
and I dore add that it was a respectable way of
settling grievances in o society that was ecommmal

before the arrival of the colodisers,
gl
On the.Rand the relaticnship between 2 Judge

and assessors is hardly an equal contest. For example
while assesscrs are under the control of the presiding

Judge, the only duty he owes to the assessors is to sum

up the evidence for the prosecution snd the defence.

Indeed a judge may £2il to sum up of course with impurity.
This proposition is founded on the words of the west

African judge, KINGDQM C.J, who was heard to says

"In some cases omission to direct the assessors
on scme point doesn't necessitate quashing of
& conviction, more especially vhen the decision
rects with the judge abome and he has clearly

arrived at his finding independently of the
ascessors views.™ (4

Yot not withstanding the absurdity pervading the
ascesser sysiem it has survived even the stomsxof

independence, The Kenyan lLezislature for reasons best
knownm to themselves have not bothercd to define the role

of an assessor in a oriminal case, The entipuothy
expressed in this chapter against the as essor is
generated by the fact that *the very conception of the

assessor nicht be thoush cbsurd. Three menywith no pricr
conduct of the courts are chosen at random to listen to
evident /sometimes of highly technical nature / and to
decide upun matters d@ffecting the rerutation of liberty
of those charged with eriminal offences,
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¥hile the afore nmenticned is the position in
the three Fast African countries Xenya Uganda and
Tanzania both at pre- and post independence erz,

Sierra lLecne tock a radical departure from this system

By 1958 Section 48 of the then Jurors and gssessors

mm’z\%aa apended to provide that trizls with the

aid of assessors would be binding on the judge if the
opinien of the three assessors was unanimous, This,

as I have noted wes a noteble departure from the advisery
role of the assessors which they are supposed to play.

It will be woticed that the role played by ascessors in

this case was very similar to that of the jury., Whatever
may be thereasons for retaining the system in Fast

Africa with its rudimentary attachments, cne dhing ie
clezr, that our judiciary is still dominated by alien
judges /Noneifricans /. This according to me the role
of the as essors during the present day may be viwed as a
rovigitation of the system at colonial times.

- In eemlusim it is apporent that both the
colonial and independent governments have beemn guided,
in their sititude towerds the ascessor system by the

notoriocus pringiph "give with one hand and take away
with the t‘;hcr." Vhereas they purpot %o invoke ‘mass

participation’ in the edministation of Justic through
the cpinions of the sesessorsy The concept of mass
porticipation is roendered a shap by the provisiom that
the opinion of the assessors is mot binding on the Judge
Further I have also intimated that the importance of
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of the zssessor system has been under stated and watered
dowm by the British Imperialisniz I further examined the
assessor as compared to tbn‘juryand the customary way
of ascessing injuries and disputes. I went ¢n to show
that the colonial regime could have developed the then
existing ways of assessing, after all they were more
convenient and acceptable than the Emglish pattern. In
conparing the sssessor and the jury, it wes evident that
the jury systesm dces truly involve mass participation in
the administration, justice in societyy and that the
scathing attacks on the jury mhug Zinu succesafully
boen reguted by equaly immitable defences '

In the next chapter I will examine the applicatiom
of the assessor system both at colonial and independent
tiness the methods and pofticn underlying the system
will be analysed critically.
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THE APPLICATION OF THE ASSESSOR SYSTEM AND ITS h

CHANGING ROLE.

The assessor system in its embroynic stage
sought to operate as a safeguard to the natives of
the countries where it applied that their own customs
and habits were not -isnndetstood.l However, over
the years this role has been modified to suit the
changing conditions. Notable among these changes
is the fact that customary law has been relagated
to the periphery by the wholesale importation of the
civil and criminal law of England into the law of

xenya.2

Perhaps it should be noted at this point that
Legistation in respect of Assessors has always been
scanty, at its worst it has been contradictory and
embarrasment to those who view the system as the
means of involiking mass participation in the administratio:
of justice. In its initial stages it was to say the
least a flawless myriad of ‘corpus', no one bothered to
define what an Assessor was, nor did anyone think
it was vital to define his role. It is not surprising
therefore that over the years the courts have had to
£il the gaps left by this aphasard legislation. Indeed

it is correct to say that there is no other branch of
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criminal law that has been invaded by judicial

legislation than the Asseasor.3

(A) Selection of Assessors

The law is that all persons between the ages
21 and 60 are eligible for the Assessor se:vlce.‘
Unlike the jury system the eligibility for Assessorship
does not provide for any literacy or property
qualifications.s However, the fact that the language
of the court is English and that Assessors are supposed
to listen and give their opinions from the proceedings
naturaly means that an Assessor is better placed if

he is able to understand the English Lnag&aqe.‘

The once cherished idea that Assessors should
come from the same place as the accused has long been
abandoned and for good reasons of fourse. Given that
customary léw has been hached to almost nothing by
the judicature Act sec. 3‘2) and that it has been
replaced by the English law, the need fe have the
Assessor coming from the permanent dominate of the
accused can be dispensed with. Any one endowed
with a reasonable intelligence and possessed of the
preliquisites may serve as an Assessor. But the
Chief Justice has discretimacy power to make rules
pertaining to areas within which a person may be

summoned to serve as an Assessorghe also has
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inherent power to regulat the selection and

summoning of Assesso:s.7

That Assessors should be common people is amply
demonstrated by provision which exclude certain
people from serving as Assesscr. These people, the
law assumes, are not common. The exceptiocons
include:~- the president and the cabinet of ministers,
the speaker and the members of the national assembly,
the clerk of the national assembly, and the persons
appointed to act as offdcial reporters to the national
assembly. &also excluded are person actively discharging
the duties of priests or ministers of their respective
religions, physicians, Surgeons and apothecaries
in active practice, legal practitioners in active
practice, officers and others in the armed forces,
members of the police force, persons exempted from
personal appearance in court under the provision of
civil procedure Act or any rules made there under,
persons disabled by mental or bodily infirmity, and
other persons exempted by the altorney general from
liability te serve as Aasesaets.a Thus except for
the property cqualification the aforementioned bhears

close semblance to the juryv systems in UK.

The law requires that the Registrar of the High
Court at least seven days before the day which may

from time to time be fixed for holding a session of
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the Hlgh Court to send a letter to a Magistrate
holding a8 surbodinate court of the Fisst class,
having zjurisdié¢tion in the province or district in
which such sessions are to be held requesting him to
summon as many persons as séen possible to the judge.
who is to preside at the sessions to be needed for
trials with the aid of Assessors at the said sessions.9
It further stipulates that the wmust select only three
out of those who have been sumnoned to serve at the
ttial.lo Every sommons to an Assessor shall be in
writing and requit his attendance as an Assessor at

a time and place to be therein specified.ll The

High Court may for reasonable cause excuse any
Assessor from attendance at any particular session
and may, if it thinks fit, at the conclusion of any
trial, direct that the Assessors who have served

at such trial shall not be summoned to serve again

as Assessors for a period of twelve months or for

such longer period as the court may deenm approp:iate.lz

The above words indicate that there is no
limitation for the period in which a person may serve
as an Assessor. It is possible that one may
continually serve as an Assessor for as long as
the court wishes. The :iska?buch“b:ovision cannot be
over emphasized. By continuing serving as an Assessor
the said persom ceases to be a common man. By adaptation

and out of long ‘stay in the court he becomes showered
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with virtues similar to those of the judge. More
sericus however is the fact that he becomes succes
sueceptible to corruption than ruining the bkasis

of assessing the notion of ‘fair play*.

Any person summoned to attend as an Assessor
who without lawful excuse £a3ils to attend as
required by the summons or who having attended;
departs without having obtained vermission of the
High Court, so fails to attend after adjournment of
the court is liable to a fine of not more than four
hundred sh&lllnqs.13

Although the Assessors initially offered voluntary
aid thus without asking for any payment; with the ¢
gradual encroachment of the ménetary economy it has
become vital to pay them for the time spent in court.
Assessors are paid what in the words of the Regisrar
is a reasonable sum from the court's pocket expenses.
However, a recent interview %ith several Assessors
revealed to the contrary. They alleged, and truly
so, that the payment is meagre, not worthy wasting
tinon;nd so on.l‘ further they contented_that once
they have served even that small amount is hard to
be realised. SThe delays are caasediby petty execuses
But this general laxity on the part of the administration
is accentualed by the mistaken feeling that Assessors

are not as important as the judge.



Actualy, not all people summoned to serve as
Assessors gualiffly to serve. There may be
preliminary objection on the ground that they know
the facts or that they are related to the accused.
Indeed there (s no express provision in the criminal
procedure code requiring that an accused be given the
opportunity of objecting to anvy of the Assessors. But
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as was stated in NDIRANGU v. R. objection to a

particular Assessor on good grounds is clearly sound
practice. The Appellant herein was convinced of murder
on the evidence of eye-witness. Throughout the

trial the Appellant chose to remain mute and took

no part whatsoever in his trial. ©On appeal when called
uzon, he said that wife of out the Assessors at his
trial the sisteruof the deceased’'s wife and he
complained that this had prejudiced him. The court

concerned on grounds to object to an Assesaor.ls

in practice a yearly list is made which shows only
the names and addresses of the Assessors. When a session
of the court is to begin which requires the aid
of Assessors, and they should always be there,17
people from this list are summoned to appear in
court for Assessor service. The practice nowadays
is that it doesn’t matter what race the Assessor

belongs to, his tribe, religion, station in life are

irrelevant. Yhere is an excepiion to this zulep
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in Kenya past experience indicated that Assessors
chosesn for trial were 0f that same ethnic group as
the accused. This rule has been relegated to the
periphery expect in cases of provecation, where the
Assessor should come from the same ethnic group as
the accused.18 Further there is no statutory
provision that they /Assessors_/ should know ho to
read but practice has shown that they should be
conversant with the English language. The court also
has the discretion to discharge any Assessor who has
been objected to, or any Assessor who admits that

he is related to the accused, or knows the facts or
is in any way connected to the accused. In a recent

caselg of murder before the Hon.JusticcNyarangi

it transpured that one of the Assessors in the case

had been approached by the parents of the Accused about
the case. In the course of escertarning whether

any of the Assessors kné&l the facts the said Assessors

admitted, and the judge had/&gscharge him.

Admittedly the law on this subject is not
adequate. s should be penal provision for these
Assessors who knowing the facts refuse to disclose

so during oz.prior to the trial.
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(B) THE ASSESSOR IN THE PRCVINCE OF CRIMINAL TRIALS

The actual nature and extent of the function of
the fAssessor in criminal trails in Kenya is not defined
by the statute. As indicated before the court have had,
over the years to fil in the cap left by the legislation.
As it were the courts have never failed on their part.

In that sase of CGUSAMBIZI WESGNGiO the court correctly

cbserved that in the exercise of any functioms of

Assessors the court is always to apply the test of what

is fair to an accused person, keeping in mind what is

fair to an accused person and considering the principles of
natural justice. In obter the court further reviewed
that the purpose of a judge sitting with an assessor

is to comsult with them in order to ascertain matters

of locsl custom. The Assessors have to give them

opinions, if required to do so, by the judges as &

what weight should be attached to the evidence of a

particular witnesse.

As indicated earlier om all trials at the High
Court should stant with three iAssessors. The asbsence
of one Assessor will not invalidate the trial but

the absence of two eor more uill.Zl

For example, in
the case of Assah Sighza. the appellant was tried for
actempted zrson and comvicted by a judge sitting

with 3 ‘ssessors. During the trial one of the /ssessors

was absent for eme day (during which only evidence
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of a formal nature was takem), he then resumed

his place and was present during the remander of the
trial and gave his opinions with the other iAssessors.
The court of appeal for Easterm Africa unznimously

iAtid that the triel wes a nullity because ome of the
Assessors having been sbsent during one day's hearing
had been allowed to resume and given an opinion.

Further the fact that the issessors instead of giving
individual opiniomns at the close of the summing up, were
allowed to retire and comsult, wes a further ground
sufficient to render the trial a mullity. Also if an
Apsessor has been discharged after the commencement

of the trial on grounds of personal interest then the other
two assessors should mot continue with the case, a

fresh trial sheuld be erdered.”’

The Kenya Criminel Procedure Code Section
294 makes referemce only to the "physical absence (or
perhape to the physicel condition of the issessor and
cannot $ﬁ extended to cases where the issessor theough
physically presenat and able to act is dsqualified from
acting as an assessor by reasocm of special circumstances

such as personal interest”

Though the role cf tke issessor has been described
as'aiding the court®' I would deecribe it otherwise;
their duty strictly speaking is to spectate the flawless
myriad termed the law postled and kicked about by the
legal practitioners. Their duty is therefore relegated

to chosing between guilty or mot guilty depending om
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depending on his emetional feeling at the time.
Lamétubly they cam only ask the witnesses specific
question with the permission of the conrt.ah At the end
of a hearing and within the ambit of sectiom 322
criminal procedure code (Kenya), a judge may sum up

the evidence for the prosecution and for the defence
whereupon he should require each of the Assessors to
state his own opinion orally, the owrd may make it
discretionary on the sétting judge to sum up the
evidence, yet it was heard in Washington s/o Odindo ¥ 82

that +..e It is very sound practice which is almost
fpes %Ly by

invariably followed by the judges exeppt im very

simplest ceses.

5

If the authority of Andrea Xulinga v st is

anything to go by them the rule is that, if a judge
choses to sum up to the issessors he must sum up both

the facts and the lawe. The court further observedi~

"The opinion of the Assessor..can be of great

value and assistance to a tiral judge but if only
they fully understand the facts of the case

before them in relation to the relevant law. If
the law is not explained and atteption not drawn
to the salient facts of the case, the value of

the Assessors eopinione is correspondingly reduced.”

An obvicus contradittion which appears in the law here
is that failure to sum up is fatal to the conviction.
In my opinion, this rule ignores the very essence of

the assessor. If indeed they don't understand and

supposed duty of aiding is correspondingly thwartede.
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For slthough the ‘Assessors might be conversant
with the English language they zre likely to be lost in the
legal jargon of the lawyers and thereby miss the basis

of the tirale.

As was enviciated im R.V. Lute s/o luzala, a
judge should make a note of the prints put by

him in his summing up to the issessors and the

evidence which he has stzted im support or otherwise

to each point. This was developed during the earlier
periods of the colonial system in order to emsure

that /Assessors based their obinions on specific evidence.

Bus th CLougR . of Be V. Jeck Jezelaui?’s

has established that an omissiom to dircet Assessors

as to the benefit of the doubt is not fatal to the
éonvictiou because the decision rests entirely on the
judge and he mmst be presumed to know the relevant

law - a dangerous presuiption that it can be. Conversely
a failure to direct the /ssessors as to any aspect

of the defence h:s always been held fatal to a eonvic:i:.’v.v:olh»'?9

This proposition cam be explained cn two justificationm:
One, in failing to direct the issessors fully in the
trial the judge will prevent them from giving
assistance which the legislature intended that they

' should, two, the omission to direct the Assessors

is strong evidence of an omission to direct himself
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on the point in question. The case of Yafula v R had

f&iher observed that a positive misdirection to the

Aspecsors will lead te 2 conviction being guashed.

The statutory provision is that Assec<sors
are to give their opinions orally end individuallye.
In practice such opinions should be given in open
court. Since the credibility of the opinion depends cn the
reasons behipd it. It has been the practice that
Agsessors should gzive reasons for their opinions.

As was elicited in R V. Psulo Luengz?l the rezsons for

the opinion becomes more useful if thes case goes on

appeale.

Although sece. 322(1) of the Kenya Procedure Code
provides that the judge shall record each opinion of
an Assessor the Gourt of Appeal in Francis Juma Muzungu
!_2?2 held that the irregularity of a judge in
failing to take the opinion of each Assessor .separatély
is curable umless it has occseioned a failure of

Justice.

Briefly stated tle role can be summarised
as follows: to determime the guilty or innccence
of the a cusede They are peculiary suit in the
light of special circumstances such, customs, habits,
modes of thought etc. However, the legal status of

the Assessor has been challenged. Prof. Allet Sed
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sub jected to colonial hangover has Wrongfully
B2 Je2iie i
argued are analogous to expert witneaaa: and
therefore their opinions should net be admissible
33

e He tentatively suggcest that like all

expert witnesses, they should be bound by the
provision of the Evidence Acte. Thare are of

course circumstances in which they mey be regarded

as expert witnesses i.2. vhen talking of matters
relating to custom; they cannot however, be regarded
80 in other casese. Indeed the reasoning in

Be Ve Rntwiunak that an opinioa of cme Assessor on
& custom without celloberation is not admizsible

is erronevus. A better view is tc be found in

R Ve Kdaaberasahca an Assessor is talking on custom
he is an expert he should be cross-eramined otherwise
the accused may be denied the opportunity to resssert
his imnocence. 't sy rate there is the vossibility
of the judge laying much weight on thkeir opinions.

In all fnirnas# therefore they should be eross-exesmined

in such casese.

However, when they give their opinions in
general as to the guilty or innocence of the sccused
they cannot be regarded as expert witnesses. Their

opinions should therefore not be contested.

A judge has inherent power to hesr additional

evidence after the /Assessors ho¥e given their
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opinions. This agsin is a rule of practice developed
by the courts to cater for the failures of the
legislation :if this happens then the opinioms of the
issessors have to be taken again, following which the
judge may daﬁﬂ'hia ru11n536 In so doing the judge is
not bound by the opinions of the Assossers.37 To
nutigute this rather absurd (if it was |
mitigation at act) the EZast African Gourt of Appeal

as early as 1954 in the case of BALAND SINGH V ROC

stated that it is desirable that a Judge should record
his reasons where he disagrees with the unanimous

opinion of the Assessors, particularly vhere the Assessors
have given good grounds for their opinions. The court
further stated that such unanimous opiniom of the
Asgessors of not guilty should be taken to be the

evidence of the existence of doubt which doubt ought

to benefit the accused. But only if this disagreement
between the judges and the Assessors has occasioned

a failure of Jjustice.

Perhaps it should be noted at this point that
the requirement that Assessors should sit throughout
the trial does not apply in "a trials withim a trial".
The rule is that in"a trial within a trial" Assessors

must be absent. The rationale behind this is that
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Assessors are 'common' men and should only hear

that which is strictly necessary complicated
arguments can only bafflo them and hence the danger
of missing the importamt points. When the question
is whether particular evidence is admissible or not
the Assessors must take leave: but thqyfﬁntitlcd

to know the income of the dinpate.39 Further if

the statement is admissible counsel for the accused
is entitled to cross-examine om ite The above
proposition was §uokd fut¢ome in the case of
Kinyori v §egundut§&° However, though it is a useful
practice to read out to the Assessors the evidence
taken in a 'trial within a trial’, failure to do se
does not nccessarily fatal a conviction unless such
irregularity has occasioned a failure of justice.
The above words were quoted and approved in the case
of Bampamiyiki v Buhilo.“l the court further stated
that the purpose of the /ssessors is defeated if

some of the evidence is witheld from them.

Finally the theoretical proposition
enviciated in this chapter do remit reflect
the practice in the courts. Very oftea the judges
disregard the rules land down and proceed om the
basis that after:ﬁ;e opinion of the Assessors is not
binding on them. Besides the procedure of selecting
Assessors is almosthapharZarde There is a gradual

inclination that the concept of English type of Jjustice
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is well entrenched here and all people are

conversant with it. For example, in a

receant case, Paul Nakwale Fkai V. R“z two of

the Assessors were of the same ethnic group as the
accusede The third was an American. Indedd, this

was not only ridiculous but a wastage of public

fundse The said white man is not only alien to

the modes of thought, cushion et of Africam but

he grew up under the jury system. The presiding

Judge justice He Muli found the accused guilty of
murdering one infamous Joy Adamson the two Turkana
Assessors had found hin not guilty while the

American found him guilty. The jud e would have a well

quoted thacker in Ogenda ve 052551?5 where the learned

judge in this rape case stated as hereunder:-

®*Each of the Assessors returms an opinion of
not guilty and I suspect that their opinions sre
based not upom evidence they have heard but
upon inter-tribal prejudice s« I deplore

their opinions which are either a result of
stupidity or perwassiveness..."

The above sentiments cannot be reviewed as utterances of a
biased judge. The words are part and parcel of a given
economic superstructure wvhere the class accepts to

live under the control and influence of another

class. It is this type of structure that we inherited

and it is the same that we jelously seek to maintain

This system insists that all African concepts are



medieval and backward looking and throned gradually
be replaced by the higher English lorums. 4Ye have
slowly been assimilated to the province of neo-
colonialism and the dictum from now om is black
skin and white naskl.““
The prejudices expressed above are not
confused to Kenya alone. In fact they are very
common in all countries, which have heen enguilfed by the
octopus arms of imperialism. A good illustration is

the Ugandan case of Mutwelumbi Bukuli and Others

Butoga.“s

the learned judge without fear or projudice said:

commenting on the opinion of the ‘ssessors

"The reason is not that they did not see
the facts but that both assessors are not
worthy the name of Assessors as they think
in religion than in justice."

Therefore the contradittions underlying the Assessor
system is only a reflection inhceremt in our entire
legal system, peacemeal reforms can only suffice for
2 limited period. The only lasting solution is to
overhaul the whole system and replace it with a

system that negates exploitation and imperialism.



In this paper I have indicated the the Assessor System is
belearguard by contradictions and scepticism as its efficacy. The
flaws of the Assessor originated and were cemented during the colonial
regime - a regime that was based on legal segregation. The colonial regime in
enacting that the role of the Assessor was to ensure that Local Customs
were not misunderstood overlooked one factor. i.e. that this position
was rendered absolete by the proviso that their opinions would not be

binding on the judge.

However this proposition should be analysed within a given superstructure.
Wnereas the regime intented that Africans should be left to lead their owm
way of life. The regime failed to appreciate the fact that they were charged
with the duty of spreading the English notions of justice and civil order
wherever feasible to the natives of the colony. These two could not almost
invariably be compatible., The colonial masters brandishing the 'repuguancy
clause' slowly replaced the customs of the natives with the abstract
notions of English Jjustice and 3%Pltj Iﬁjany case anyting that stood
on the way to obscure or eveanOVed wnatever the consequences. The system
as it was then was perhaps better then it is today. By then the couris
were permitted to apply customary law in the courts so that could reluctantly

be said that the Assessor appeared to have a role to plyy

The position of the law in our independence times is even more precarious
tne thing customary has been relegated to the periphery and that 4
Assessors in court nowadays are not there to guard customs but rather
notions of English Iaw -which they might not have knowledge of En
interviewing some of the gentlemen who have served as Assessors, I noted
with concern that most of them do not exactly understand why they are
summoned to coufto In fact some felt that the duty gives them the
opportunity to learn some laws in the court: some felt it is an
honour reserved for just a few and those who serve should fecl previlegede
I also discovered that some of thogse issessors have served more then five
times, with respect I sumbit that such a person is no longer the epitome
of a reasonablc man, there is not only the danger of becoming a proffessional
in the process but they become susciptible to corruption since people know they

are likely to serve in several sessions,

The failure of the Assessor to appreciate his usefulness in trial is due

perhaps to little education the Efaveller Winwood Reade(1) has the 7

-~

following to say on this issue:-

"Such defects are ot due to the Mental Constitution of the native but

due to the i ni f
force of circumistances and want of Education®



I wholly concur with the above and venture to add that the Government
should realize that we are no longer administering coustomary law in our
courts- hence all pedple wio serve as assessors should be educated
to a certain extent. I was mesmerised to realize that one of the Asssessors
I interviewed was so handicapped in his expression of the English language
that I was forced to speak in my mother tongue: fortunately for him (not me)

I happened to come from the same etlmic group as he does:

Further I have shown thag other then being little attention by the
legislature the Assessor are usualy treated with little respect (2)o Their
pay is not only little but it hard to come by: Iittle wonder therefore that most

of them care least what happens in the court,

My recommedations are brief. Since it is clear that we have gone too far
with adopted Iaw it would indeed be absurd to revert back to Medieval customary
Ioaw, However the whole system should be scraped and be replace with the Jury
systems There is no doubt that the Assessor system as it is today serves to
imbue the minds of the people that Assessors serve a useful purpose, Of course
the jury has its short comings but a¥ least it is o better evil than the

Assessors systen.

Secondly civil cases should be put at par with criminal cases so that the
jury should sit in both civil and Criminal cases, The Tanzanizl example of
Assessors [in our case it will be the jury] sitting at the lower courts is
worth emulating because it is in these courts where most of the cases are
dertemineds Perhaps I should point out that in India where the Assessor system
originated it has been enacted that Assessors are no longer necessarye. There
is equaly greater need to do away with the sysfem in Kenya.

FOOT NOTES:

1), THE AFRICAN SKETCH BOOK VOL II LONDCN 1893,
2)i) MUTWALULBI AND OTIIERS V BUSOGA 1964 BEA(713),
ii) OGENDA V CMUNGI 1941 19 KIR 25.
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file their vaccans heads with law which they
are ingompetent to analyse or unable to
remember, permit perties and lswyers to bewilder
then with their meazningless sophistry, thea look
ther up until the most obstinate of their
aunber ceerce -~ these others unto submission

or drive them into open revolt,"

24s Blackstone the famous commos law scholar ca the
defensive had the foilowing to says

"eee OVer has becn, and I trust ever will
bey locked upom as the glory of English law

esssthe liberties cof England cannot but
i8¢ 80 lung as this pelladium remains
sacred and violate,”



1.

Ze

3e

he

Se

6o

BIBLIOGRAPH
(HaPTer FouRr

lord Atkin - Dhalamini v King, 1942 4.C. 538.
The Penal Code
The Criminal Procedure Code Cap. 75 /Kenya/
The Law of Comtract Cap. 23 /Kenya/.

The judges have greatly been guided by the rules

governing the Jury systeme.

Cape 75 Law of Kenya Secilon 269.
Under the Jury, OUne should own some propertye.

If they can't understand the Zmglish Language,
their role is reduced to that ome ¢f a
spectatore.

Cape 75, Laws of Kenya Section 265 (2).

Cap. 75, Laws of Kenya Section 266.

Capy 75 , Laws of Kemya Section 269.
Cape. 75, Laws of Kenya, Sectiom 263
Cape 75, Laws of Kenya, Sectiom 270.
Cape 75, Laws of Kenya, Sectiom 271.

Cape 75, Laws of Kenya, Sectiom 273.

igsessor's Interviewd included Mr. G.G.¥W. Nthenge.
City Market, Muindi Mbingu, NEI.
Mr. Peter Mwania, Wamunyu Commercial Store,

Biashara Street NBI,



CHAPTER FRovR 1 BiBLicGRraLHY.
15 1959, E.A. 875.
16, Per Forbes UP East African Court of Appeal.
17. Cape,75, Laws of Kenya, Secticn 262.

18. K v ¥Wilkin (Jume 196%) per Aualey,

Cede unrcported.
19+ Daily Hatione
20e 1948 E.A.Coia 65.
2l. Section 294 CPC Cape. 75 (Kenya)e.
22e¢ 1937 EeAoCo.Be &, hl.
23, Leurenti Buselo s/o Makumbi.
2k, 19?4 21 EsheCole 392
26. 1958 E.A. 684,

27« 1934,IE.A.Cehe (106),

28. 1947 11 E.A.V.A. 70.

29, Wafula v wanimira 1957 E.i. 498,
30 1957 E.i. 498.

31. 10 E.A.Cohe /19417, p. 63.

32, 1958 E.A, 813.

%3« Frof. Allet Eesays in African Law.
3he 1935 2 EsheCe2 66.

35 1947 1h E. A,C.A. 85
36e Mulamba Mageni v R 1964 L.4.(518).



CinpTER FovR (omT.

37« Cape 75 (Kenya) Section 322 (2).
38. 1954 E.A.C.A. 209.

39. 1938, 5 E.A.C.R. 154 /Mathenge v Mariemo_/.

Lo, 1956 E.A.Cohe (23) 480,
51e 1948 E.A.C.h. 398.

42. Rim Appeal Nec. 115 of 1981).

43, 1941 19 K.LF 25.

4, TFanone.

45, 1964 E.A. (713).



