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Chap. I.

n~TRODUCTION AND SCOPE

Although the paper is limited to the role of the Assessor in the

criminal trial, (1), a strenous attempt will be made to discuss the

role of the Assessor in civil cases. (2). Various anguments may be advanc

to justify my exclusion of the civil part in ti.e paper. But it goes

without sayinb that in Kenya and no twi thstanding the provisions in the

civil procedure code, the Assessor has no 'business' in adjudicating

civil matters. Secondly no study can be completed unless there is

adequate data not only to justify its existence by also to evaluate

its practical significance within a r;iven superstructure. With respect,

the Assessor has not featured prominently in civil matters that it shou

be mentioned in obi tel' in this pape.r is understandable in the light of

the above.

The statulory provisions that provide for trial with the aid of

Assessors in Kenya confine the same to the High Court and not the

subordinate courts. There are however provisions that require Assessors

to sit to assist both the sabordinate works and the High Court in civil

matters. (3). As explained earlier these are b<.::.sicallydiscretionary

and have very little weight. It is for this reason that I find it

unnecessary to pour my scholary attributes on a topic that is almost

absolete. In all British Colonial Africa'the Assessor system was

introduced as a substitute to the more vigorous jurry system. Whether

this system was introduced as a way of administering better justice or as
means, a cl08.1<;:to cheat the natives of Africa 'tnat justice will be examine

later in this paper. Yet, one t1J.illgwas clear that the Assessor system

applied where a native was charged with a capital offence before a foreign
judge.
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On the sane veLn a wjl:i.te pe.rpe tvar or- of' cr irne VIClS tried by the jurry.

I would not he eI t.ate to ~>ayt.i10."':, t::_.~G dlscrilllD"J.:;'tion was raeant to

achieve a defini.te end.

The Assessor syst8m was larcely retained af'te~ independence. The

pivotal importance of the A3sessor is ampufied when one realizes that

the system, through colonial orientied was retained. Ofcourse it Ls

one thing to say thc1.t the Assessor is an important instution in ·the

context of administerinG justice and i 1; is quite ano tne r to say that

the ssessor has justified his existence. The importance of the Assessora

in any society was Lnunci.aned by Lord 1:lkin Ln DHALA::JINIVSl<tJVlt" where

he said:-

••••• the duty of an 8.ssessor is not siI:l91y to aid, 'it operates

and is no doubt intented to operatE: as a safeguard to nativess

accused of a :kr.l"0 t,...· to no.t.i..ves accused of cr-nne and a

guaran tee to the no.ti ve popu.Lati on that their own customes and

habi ts d.r(rf not understood'.

From the above quotation t::.rout:;h Lork ADdn was no doubt rcf'ering

to the natures in India, this is true in all 0 tiler parts including

Britain and its natives.

Earlier on I have intimated that the Assessor was retained after

independence; its existence can be liDed to Lord Denning example

of .the oak tree grovm an Africa and the invetable danger of it

withering in the absence proi,er tendiru..::;. (5) In Uganda for exanp.Le
,fvr

the .•.'8 are stc.lulory pr-ov.i sLonst.r ie.Lo viith the aid of -Assessors (6)

yet t~lis rarely happens in practice. In 'l'anzani.a the law provides

that Assessor's Day sit both in the Hii.;h Court and at the Magistrates

in any proceedi.'1~ in ';'l;ich any ru.Le of cust ornar-y Law is in issue or

relev3.nt (7).

. ... 3/-
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I Kel'lYD.. I dar th t: " , ... ,....•.. itioD i6 b tter. They ar
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i Rlt with scantl b~ he varioue cod ,ref reDC to gll
Law i therefor of little 1st ee, often hDhelpful, it 1 t
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a alt1> ar lrreley nt ecaU8e the code dlr cta refereace 0

to the crl81aal juri dietl • Ofeom' ether
ex t10 to this tat 8nt.(9) This i eh r ct r16tic f t

on v d Ita adapt tioa in Atrie. It 1s cle that it
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q t10 of wheth r the co uct t c perao confor to t

cu toaar1 patt rn i not far f tchecl. Further 1f it is au aitt
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~ cle or gi tratc C D t
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vith accur cy th timwLu8

117 true th t the tor i

thor tiv l.y



advice what spontaneous effect should result from a given cause.

The problem hardly seem to arise in England, where the jurry

system, coupled with a move generally adopted standard, makes

specific legislation of the kind we are considering unnecessaryo The

ordinary r~ of the United KinGdom seems to conform to a widespread

pattern found not only on the cLaphaman r.!inibusbut also in the mor-e

sequestered places of t~le realm. No one has given the idea a serious

consideration. The significance of tne assessor is brushed with petty

excuses, i.e. Kenya is not homogenous society and that the customary

concept of fairness mi~ht fail f~Y b..Low the wri ten law (10); wh.i.Le this

mi0ht be true it should be realised that the Kenya Courts is to

adrninistar its own society: indeed it is paradoxt.ca.lthat the wishes

of the society should fall short of the required standards of the law 0

at the same time is submi tkd that law express the ',i2..s:1esof the

society. That we are a heterogenious society is undemiable but the

the more reason why we should have the f'Lnr.L word from those who are

conversant with our norrn:..tivestandards of justiceo

At 'the risk of naking this paper somewhat pr-oxy, I sincerely

feel that the assessor chould occupy a central rolc not only- because

whatever he says conforms mor-e to the wishes of the comnuni ty but

also because it is Bore acceptable justice.

The atnbivalcc:11cepervadinG the assessor s;IstelJha:> survived the

vigours of independence. For example the legislatures of the three

Zast African countries has un conciously or pe:cl'..apsintentionaly

left the actual role of an l.ssessor in Crininal trials undefined.

This scantiness of the statulory provisions has left a large area

of uncertainity which has been filled [not completely of course]

by the rulings of the court over the years. (12)

.• -5/-
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The paper seeks to answer the following question: :Firstly

is the role played by tne h.ssesGors adeqU2.te. If not, should we

abadon the \"/l101e system cloud replace it \'Ii th the j:.U'ry system.

Secondly if vie are to r-eta iri the Assesscr systCl:1 w..at role choulc

they play in the Criruinal trial and what re~'orL's are necessary to

facilitate their role. Should the system be confirned to the

High Court j or should it be extended to the Subordinate Cour tis ,

'rile paper is di.v i.dad into der'f'c ren t chapt er-s, In Chap. 2

I will trace the hist-.;rical evolution of the A::;f3essor system to its

present r'crm, ~:!llapter three will touch on the f'unua.icrrta L princi.ples

under-Ly i.n.; both t.he jurry and the A:;;[3es30r : tile politics and

methods of tile SYSt8::1. will be evaluated in this chapter.

Chapter 4 will bas i.ca.Lycenter on t~le applicati.on of the

system Ln Kenya and :L ts inherent contradictions. I'he.r paper, in

this chapter will take a vIUer dlment i on by e:.atIlinc ~ both 1itJL

system during the colonial rule and in indepen:icnt Kenya. By so

doing t.he au thour will expoae its inherent contrud i ct i on, Chap , 5

will constilute the suggested reforms and conclusions.

• •• 61
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CHAPTER TWO

THE HISTORICAL EVOLUT!O 0F THE ASSESSOR SYSTEM IN KENYA

Towards the end of the 19th C., the European pow rs ••eting
at a con! rence in Berlin and Brussels divided the African
continent into what th ~ termed as the spheres of influenc. 1'h
tw conferences also passed G neral Acts which i.posed obli~atioJ1
on th sign tory pw ers to esta li h a system of justice in th ir
African possessions: the~ had also stressed the igportance of
judicial institutions as courtship influence.

Although the • sence .f this chapter i to anal~s the
historical evolutioa of the Assessor I should perhaps be allow
to·state Ibeit i obiter the overall administration f justic
in colonial Africa: Toward th end and even during the cot.onial

rat the proud boast was frequentl~ heard: all i~erial Legalle
Britain had confered upon her African possessions had the ii st
and the ost articulate rule of Law. It was harped that the
object at th very beginning Lrntroducing the English civiliz tioa

nd ju ticeJ and at th end tallied. I have deliberat l~
stated th above in order to la~ down premise for., argue ent:
I shall disclose that w~atever else the British introduced in
Africa two thi ga w re clear:- di crimination in the dministration
of justice and rampant corruption, :n the procedure of the Courts.

During the yeare 1887-189.5 the IBEA co pany was aharged with
the duty of adaiDist ring justic in what is now Kenyan Court.
The Company the MusH.• Courts to continue at the court: the
Kadhie were to be nominated by the Sultan, although a coapaD7
judicial officer also exercised au lim jurisdiction. In
1890 a Counsulor Court w a established by the company at Mombasa:
this court was to exercis was to exerei juri diction in cc

ccordance with the •••••••



7 -
Zanzibar Order i Council 1884. It should perhaps b entioned th t

t this ti Zanzibar wa a di trict of ~~ henee all pp al

froa the courts lay to the B.C. t Bo bay in Z nzib .(1)
In the interior tb company' gents were left a great 1tituae to
d teraine what sorts of judicial powers they should exercia • In
theor,Jthey were governed by t e ~~~~~~~~ __~ __~_t__l_8_8~9.•

Actually b fore th promulgation of that order the were t

d above the A ric

order in Council they 'Mer also governed b7 any 'tre ties' which
they concluded with the chi f8. er portal's re t n

ad inistration of the company in the interior it is
wh ther the compaD7's gent had any reg rd t their s uree of
power or wheth r th y had aD7thing which rese urt. t

its best rough and ready justice was alw y availabl to hos who
under the coap&D7's agents. As tia. w nt by by owever, it ecaae

ppar nt that th comparq was failing illits duties. In 1895 the
British Govern ent took oyer t e adaini tratio of th territory
from the eollp117.

The British Government iaherit d the u atiar ct ry and aao t
confused ad iniatration &f the previou regi.. - Lt e company-l. ~e
Co issioner made it cle r that the coastal part w continue
applying th Islaaic Lav. This was followed by a c1 ar fro. the
co issioner ddre ed to the dministr tio ffices' th i tertor
stating that they honld exercise their judicial pow r in accordance
vi tb the Indi Penal C de. Though unnoticed at the ti ul.tra-
vire the issio er. First and foraost the iat rior w governed
by the African orders in Council of 1889, which require ,Consuls d
judicial officers to apply the law of gl nd. The commi sio era
administrative ctions were confir ed, and a plificd and giv the
force of th law by the Ea t African orderxin council of 1897.(3)
This ordinance est blished BD P broyo legal syst • b ed on tripartit
division of subordinate courts ·tive cour~, usl! courts an those
named by dmini tr tive officer Dnd a~Btr8t __



There was also a duaL systen of superior Courts, one s~yle her Majesty's
court for East Africa from which appeals Lay to her Bri tant.crt.ajesty's

Court at Zanzibar and the privy council; the other was styled the native court

from which appe3.1G lay to a 3i~h Court.

No significant changes took place between 1897 - 1902 as far as a

the courts were concerned. The early administrators and policy makers were

concerned with administrative convinience and not anthropology in dec i d'ing

what sort of native courts should those be, and whL.t they observed

appeared to be bhth innefficient and not susce)tible to very much control

It was not suprisint:;therefore that the cimmissioner who had no greater

!'egatdt.",for indigenous institutions strove to change 'the who Le system.

There was for example a gradual extensLon of statutory courts at the

at the e)~ense of traditional institutionso



be traced to ~ast African Order in Co~!cil 1902. This ordance inter-alia. Prov

tbat
"in all cases civil and cr-Irai.na.l to wn.i.chnatives JrC parties evc7 court

a) Shall be ollided by a native lay! so far au it i:::: appl t.cab'Le and is not

repusinant to justice and moratiry or inconsistent with any orders

in councilor ordinance or any rcg'AI tion or r~e made Q~der my order

councilor ordinance.

b) And s~ll decide all such cases accorinc to subst~ntial justice without

undue regard to technicalities of procedure and v,it.hout undue delay" (4

The wording of this ordinance left room for the A~ricans to participate in the

administration of' justice. The fact that the courts were to be guided by

~~tive law meant that few competent Afric3lls would be consulted to give their op

on the matters in question. Yet whether or not the pr-oves was utilized adeque-se'

is debatable. There is no evidence that tne authorities positively encouraged

local Africans to participate in tne adjudication of justice. In their half-

hearted attempts to :h••v~ Africans to participate in the adzu.m.s t ra t i on justice

the Headman's aordinance was passed in. 1902 :no.221 The ordinance aziong

otner thin.;s e.((\f'owerf.{ tne Comzn.asLoncr- to appoint vi.Ll.age Headmen, who were to ~

responsible ::or mai.nta i.ng law and order in the villages. An Lnpor-tarrt

feature in this sJstc:::J.was t:l.3.t t.ne Il..adraen were not trad i tional chiefs, they we

bound by the adillinist:::-ation and naturaly were bound to serve the intercst of

the administrationo

The operation of these new appointees alonG-side tr:.e traditonal chiefs caus

a pathe tLc and SUL:y acqut ci.ence or even &.~hl;'(1cnon.; that group. It is probabl

t.hat during t_iis period of [1902- 107] the see ds of future d.ifficul ties were

sown. (l'he new 5'/ S k ""_ created was put on a finncr base by the courts ordinance

1907 (No. 13. Al tllOU6h this or-dmance was repluced by t.ue court ordinance

of 1931 the busic framework of colonial subordin~te established by tl!is ordinanc
t-2j;M-i- £.-""'5ol,efcd.Rd H-U(f--

as t.r.e co.Lon La.L; of justi.ce appl;,/inC in India were slowly beingremained. Indeed

adopted in Kenya it was always asstrtied that wnat waa good :::."orone company was go

;..'or the other hence 't.ie Assessor " .: $'(~/.ft1.

•••••4/-
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Nevertheless the history of t~!e nr La.LViith the aid of Assessoro can be traced tc

3ri tish Iridi.a (5). The earliest Lecislation wh i.ch author-Ized "';uro:?ean

functionaries ::;r:'osidil1Cin courts of' Sessions to consti tule two or mor-e

respectable natives to assist t::cm as Assessors w:.:s :'teg. VI of 1632 which

applied to 3el1[;111only. By the provisions of Act VII of 1932 the system was

ex tended to t:a.e pz-es i.dency of l.Iadras. Later t:n'2!s:'stc:a Vias extended to o the.r

p~rts of 3ritish Colonial ~frica.

Suffice it to mention t,"t:,t the Assessor sys tcn VI ,co introduced as in
P-'

British Colonial ·....frica a~substj_tute fo:c the DOTeviGorous jury ays tcra,

Po.LLowi.ngthe failure of the jurry system in the colonies of 3ritish '.;est ~·frica

it was found necessary to Ln tz-oduce a system bef(ttin~ tr.e ~.:i..'l'icdns. Tile sys tem

had worked in 3ri tish Iridi.a an« it was met i.cu.LousLy ar,;uec. t.hat there was no

reason viny tl~e system ccul.d not nor": amon., t:le Ina ti vca I of .;'.•.r-i.ca ,

Indeed various ar'guraerrts have been advanced to justify the introduction

of the Assessor system; fu:'t.:er eq ....iaLl.y strong r-eaeons 11.2.v8CO,,1eto S~.O\'i

cause why the jurr;y sy s tem could not be let to c orrti.nue, For examp l,e Al.exandez-

Gwynsaid

"T~e :::inGlish jurry system 'was cLear Ly f oun0, to be unsui table wncr e

diffc,;::'ent rucee were t ..ntinately LnvoLve d, In 3nc.;lc'nd, thh; sys tem
~~I\

worLs well •••••• f'e Ll.owa courrtz-y can and 20 adjuc.icate justl;;r and

::earlesd~r upon their ::'ellow courrtr'ymen and it Ls probable t.nat the

jurry sys tera •••••• wou.Ld be an equal suc cea.s w.ion applied to a

homogen.i.ousA:::rican ruce •••• out a.Lrc: dy •••• a I:a~l.dit;o c~,arbed

y:ith slave tradiYlu woul d be convicted be': or-e a freetown j~~ry ',i:lilst

a fre(;tovm native on t.ue s~"";';':le:,'acts wcu lr, ce 2.cquintedll(6)

There are several things wrri ch arise ::rom tr:e above quotation: (1) there is

the dangerous aseucp t i.on t:;c.. t in a ho.rogenous GGciet;;- t Le j'...lI'i is not

susciptible to ccr-rup tf.on (11) t~"ere arises the nos t ~ist~'bi.."l'=; ques tLon

as whetne.r the above quotation is tenable in tf"ie liv~"~ of t.:c fact that t.he

~nGland is no Longe.r homogerri.ous r ,

Yet at t::e tiDe when tl:c colonisers were de-lH'iGU3 to achieve their

end such r-eascm.n.: Wc.sue::e~,able! t_.8 vi tal poi.nt is, whethe r Jurinc the
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colonial reGime or not an inst11ution be it jury or assessor larGely depends

on a peo!)les development 0: public senc.e of duty hence t::"e contention that

the jurY' was unsui1;ad to Africans is not tenableo I.:' it took 3ritain over

hundred years to have t~1eil' j T:-I sys tem well es ta o.l.Lahe d, why did t __ey consider

it a failure after just u couple of years; what system woul.d start in a new

environment wit.hout se t oac.cs•• Lord :Jevlin has admitee 'tnat in (3nglend .•...vue

jurist are 0..L ten corrupt and arrive at deeisions wh.i.c...l Leave the judge hi.ghl.y

mesnerised (7)

The truth is tr...at t:he 19th C. was characterised by a Lavish praise ::or tile

jur~ trials; hence the British intention to extent this civilized motion

of administering justice in her colonies. 'l'he esteem w,ith which the jury system
was held is amplified by the words of the French
writer as quoted by ?orsyth in this book 'the hf.stoz-y of ke t2ial by jury, (8)

he said,:

"The jury serves :L-:lbuethe minds of the Citizen of a country with a par

of t.ne qua.li.tes and cnarac t er-s of a judGe; and -:;::"isis the best node i

preparinG t ....em for freedom. It spr0ads amon-.;all clusses a respect

::'01' t~e decision 0; t~le :"n.Yl. It t.eacnec t.:d.l tl:2 prac td.ce of equi t:::.bl

dealing~ 3ach nan in judging his nei.jhbour thinkinz:; tIlat he DE:..y

be so judGed in tu:cn •••• if cl otue s ev:;ry citizen with a kind of ma~iste:::·i2.l

of::ice, if makes all feel thay they 'I'ake par-t in c;overme,_t; it ::orces

man to occupy themselves \'1i th somethan., el.se othur than their own

affairs, and this combates that 'vidual selfishness which is, as

t ere, the rush of tile conmund.ty" (9)

Following this appraisal of t~le jury sys ten t!-le sys tem was introduced

in most ot the British Colonieso Several reasons led to eve~tual shift from

the application of t~1e jury to that of the Assessor, OWL."},=: the eventual decline

of the 3ritish in her acquisition of colonies, ~l1erpas t influence over these

states was of less wei-:;ht, sec ond'l.y t::le 3ri tisfl realize..i t..,e jury sys tem

could not be effectivel:t ext.ended to their newly acqui tee. colonies VIit,nout

endanger-Ln.; t:-:eir own hlterests tnere. It is not debatable that the i,ruhial

and even in the whole of the 3ri tish history in Africa and India the:::'," was

a rampant and a.lracs t a delirious attempt to conquer and subdue.



Hence it was not strange that there was often an African or European accused of

mundering one mlother. Thus if a black L1aD were to appear before his fellow

natives accused of murdering a white man the chances were tbat he would be

aqut tted before a jury, visa-V it is evident that all t~lOse white men accused of

mundering a native escaped the death penalty howe ver brutal and Lgnorarnous

the act Llight have been (10) small wonder there. ore t.hat it was not until 1960

that a European convicted of mUI'der of an African was sentenced to death,rof cour
f~~ w~ w-rt ':.us I.vI>-t f-v'al' A-Uoll ~ ~)l-HPIN'.l( A.Cllle fetll.f~+

deliberitely to appreciate is that at this time tnere were conflicting class

interest; tr-l8.tthe colonial settlers introduced their own laws to govern their

own interests to the exclussion of everyone else is i8 less doubtful wban one

realizes how desrespectively the local customs and laws were disregarded by

the colonial regim~· These practices were given the force of the law (12) in

that any customs or laws which were zepugnen t to justice and morality v:ere to

be invalid. Undoubtedly one ventures with creat difference and with grater

respect to suggest that the provisions of this order could be and indeed was

manipulated to suit certain purposes. At the rh3k of making this chapter

rather proxy I venture to say t~1at the Assessor system. was introduced not

becuase it was suitable to the Africa."lsany more than j. t was sui table to the

Bri tish at home because it was an easier instilution to manapufa te ; the opinion

of the Assessors are only of persuasive value, they are n~t binding on the

judge; and as if that was not suspicious enough before the eyes of the Africans

the colonial rigiLle insisted that Assessors would apply to the Africans while

the jury would apply to whi temen accused of cr-inr.na.l offences. Tr..i.ssystem

bas euphemestically been teI"l:lea.as the dual system ,A justice; that t!lere

was justice for tbe Africans and justice for tbe whites is surely suspect in

the eyes of the r-caaonab.Leman , 'Jith respect I dare suggest that justice

doesn't know colour and this &tibivalence in the application of the law was

meant to achi.eve a certain end.

The implications of the dual system have been discribed by Ghai &
( .~Mauslan 13) in the following; I quote him verbatim;

•••••• 7/·
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1I\\'hatever the validi tv of the reasons Give~l :,.'or the use 0:: the

Assessors, t:ae assumptions behind t.tem in Kenya wer-e ulwaJs clenrely

erroneous, and the contrasts between the two s~'Gte::.s of -:;ricJ. as t.hey

operateJ in practice reveals the essentialy discriminatory nature of

jury trial. Tl1.e views and op in'i ons of Lf::,'icx: and _'•si.an .~sGessors

had to be stated 8..YJ.d could then be, 8..1'1: 0:[-:;:::::1we:,:,..;,disPlissed

by tile trial jud e as i,'orth2.es:J t:1rOU~£lbf.as or prejudice, or as

irreleva'lt for the purposes 0:: aae Leora ti::1"';t:18 vOGo'UYs0::.' the

alien criminal 1m-IS: But tile views of t:.3 .>JUTopeanjury did not

have to co s te.t ed , while tl1eir conc Lusi ons ::ou.nCed on 'the ae vLews

and opinion, of ten as much on t:.e evide:.ce 0::1<1 tr:e law, had to be

accepted by the judge."

AnyhO':;Vlclbtever cri ticis:as we nn;;! level aga ms t t~ e colonial re.:::i::'!8one

thing is clear : ";;:.3. t L..e jurJ" ::':'lct tlw assessor SY87,·2 ..:" vrez-e for tbe

Surol3e&ns LnG the '~fricLU1.S:::'cs,:--cctively. I have a:-,;,:.l~rscdtl~e in-:;ial corif'us Lon

encountered in the Lntr-oduc ti on 0:.:' the Assessor 2:rzte .. I -;rill no\', atrtcmp t

a sketch of tl:c ret;1..u8.l;io:J.:::3,,~l'"v ,-,Sovet:::e .:.sses,:o::" s:st;::IJ "~118rcq,u:..red. :L:: .e tus ,

'I'ne 1087 or-der-s in counci.L W::iC1.1set up t?:.e ":"L'st cour-ts (14), - adopted

among other acts, t::e Indian c r-inn.na.L pr-ocedure code 1882 except rcr chap te r

XXXIII, tl:.e cnap te r Layc.n.; ~ovm spec Le.Lprovisions '::or t:::ial of Eur-opeans

and Americans. U::1derSection 269 of tl1e corle the adr.1inistrator could horrever

order a tri8.1 by jury after all the court was deemed to be a court of

Sessions. The 1897 lJa.tive Cour ts rebula tions see. 8 proviued :or tlle tric.l

with the aid 0: Assessorso

It read

consu'Lat i.ve voi ce o;"l~i _or t:-:e purposes of ;}:lrj Ll::or;aution v.r.cr-e

i-equi.red z-espec i.ng na tc.ve law and cus tcm" 0

This provision cLeazLy Lndi.c; tes t~-:.,~t appo.zrtnerrt to :::;it anc hear of a. case w:t::-erE

were purely discretionary. 1::1t_.e wo::::,Q.sof Lord ;~l~:ijl 't. ',,:::8 Wi..-.S t.ne cancer of

local custom oei.n., nisunJ.erstoo.d and r.ence t~~e C::"L[j 0:: just::'ce not beine rca::izec

In 1898 t::e L'lG.ifillcodo of 1882 ViaS r-ep.Lac ea by t:1C code of India of 1889.

Perhaps I snoul.d .aent Lon 11":"',,tl:a.t acc or-dd.n., "i;~leSec. II (1) of tile

•••0.8/-



''t

Section 11 (d) of the East African order in Council 1897,
it was en acted that any act of the governor general of
India in Council amending or substituting any law shall apply
to Kenya. In Zanzibar this proviso did not affect trial by
jury: the Commissioner retained the discretion to order trial
by the jury. In 1902 trial with the and of Assessors was
extended to the Subordinate Courts. The ordinance provided that

"The collector may sit in any case where he thinks
fit or where it may be prescribed by rules of Court,
appoint me or more native assessors to sit with him,
but such assessors shall have a consultative voice
only". (16)

In regard to trials by jury, the problems remained largely the
same until the criminal procedure ordinance was passed in 1906.
This act enpoViered that all Europeans and Americans commited
for trial were to be tried by a panel of jurists of English
and American origin. The discriminatory nature of the
Colonial regime is laid bure when one realises that at this
time and whereas the trial by jury was Mandatory trials on the
Africansite continued to be discretionary. Further the Commissioner
still retained power under section 269 to order trial by jury
even for non - Europeans accused of certain offenceso However
in 1907 following the inanguration of the Courts ordinance
this power was taken away. The ordinance provided inter alia:-

"except where otherwise expressly provided by
law any person committed for trial to the
High Court shall be tried by a judge of the
High Court sitting with not less than 3 Assessors".

This was indeed a revolution within the existing legal system:
the word shall according to the then interpretation of statutes
and General proY1sions Act meant 'Mandatory'.
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The foundations of the Assessor system were being laid down.
Though this was a positive development towards the establishment
of a vital institution in the society its operation was the
more important. As I have already indicated before these there
were peacemeal reforms to act as a respectable legal cloak that
justice was being done. Of waht authoritave value was the
Assessor if his opinion was not binding on the judge?

Initially and prior to 1908 the Indian Criminal procedure
code Sec. (306) provided that the judge could give a judgement
in accordance with the verdict of a bare Majority of the jurorso

This was yet another depature from the normal procedure adopted
in jury trials. In England the Verdict of the jury must be
unanimous, if incase the jurors can't agree then the normal
procedure is that that body is dissolved and a new body
appointed to try the same case. A recurrent feature in the
whole of stretch of the Colonial Legal regime is that strict
application of the law was always avoided whenever it could
serve their purpose. Justice was glaringly being sacrificed
for expediency.

In 1908 this daring departure was exposed to savage
criticism, its rationale was questioned both in Indian
Parliament and in Britain itself. The criticisms bore fruit:
In the same year the Sections of the Indian Code allow~ing
a majority verdict were repealed and replaced by provisions
requiring a unamious verdict from the jury in all cases (18)0

The importance of unanimous verdict was echoed by Lord Devlin,
he said;

"The criminal verdict is based on the absence of
reasonable drubt: if there is a dissenting minority
of a third or a quater that would of itself suggest
to the popular mind the existence of a reasonabled
dourbt and might impa~r public confidence in thecriminal verdict" (19)
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The granting of a right to jury trial to one race only
was on exception in the history of the jury system in the
territories that were under the British rule: Kenya was
therefore an exception. In Zanzibar a similar situation was
not reached until 1917, while in Southern Rhodhesia Africans
tried on indictment continued to be tried by a jury, albect a
European jury until 1927. Several factors are held to have
been the cause of this ambivalence, it was among other things
submitted that the jury system is not fitted to function, even
with adaptation in a hei~rogeniOus and largely on educatd
Community and Secondly, the demands of the su~ers that it
is an Englishman's birth right in a British territory to be tried
by a.jury of his peers. Whereas this argument is not far from
the truth the fact that the colonial regime insisted that the
whites were to be tried by the jury while their african counter
parts were tried with the aid of Assessors made it suspect,
infact these suspicious have been proved true by history.
No European was convicted of murder till 1959 though there were
so many cases of murder, some with overwhelning evidince. As
it has turned out such acts were a fertile source for racial
discrimination.

In 1914 the indian criminal procedure code of 1898 and
its amending ordinances procedure ordinace were repealed by the
Kenya criminal procedure ordinance (20). The power of the
Governor to order trial by jury for any offence or class of
offennes was restored (21) although no use was made of it.
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Sec. 351 provided that all Europeans committed to the High
Court were to be tried by a jury the size of which was to
be fixed by the Governor at a figure not less than five.
Sec. 262 provided that only Europeans qualified to serve
as g:)'l,P~It017s. This proviso is excusable as long as the
said C~~~~~s were only made to try English cases. Both
junors and Assessors are layman, they are not conversant
with protracted though and intelectual bargaining; their
verdict is therefore an expression of the common man; ie.
the socities determination of the guilty or innocence of
the accused. I hesitate to say that no fears were expressed
regarding the administration of Justice in a foreign land by
a foreign Judge yet so such fear was expressed in England
regarding the trial by jury. Prior to the introduction of
the jury it was argued that a judge could not be trusted to

dispense acceptable justice because of his learning. Further
his learning might elevate him to heights beyond those of the
Society from whence the crime arose. A jury was deemed
necessary to safeguard the wishes of the society. Was it not
strange then that no such arguments were effectively advanced
during the introduction of the Assessor system, What guantee
did the Africans have that the white man would handle their
norQOS of Justice without impunity? and lastly what standards
did the colnuzers use to determine that they were competent
to adjudicate en a society that was econom:1oaly.,.poli ticalY'o
and socia11so diverse from theirs? these are some of the
questions which I shall naniply try to graple with in chapter 3.
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The 1914 ordinance was repleaced by the criminal procedure
ordinance of 1930 which survived till independence without any
modifications. Section 222 of the 1930 ordinance provided
that all Europeans committed for trial is the Supreme court shall
be tried by a jury of Europeans, the number of which shall be
twelve where the charges is the murder, treason, rape and five
where the charges is of another type. Sec. 223 provided that
where a European was charged with a non - European the procedure
shall be the same as if the European were tried separately.
The dscrimination herein· was not confused to more of trial if
permeated the entire thread of the colonial legal system for
example it vms wider in the jurisdiction of the Magistrate
courts, these courts va:t1etJ...according to the race which was
being tried; the Europeans were treated with unresirable
leniency (22) Section 316 of the Criminal procedure code of
1930 provided that to be eligible for a junior one had to
be a European and between the ages twenty one and Sixty the
property qualification which applied in Britain and many of
her colonies was not adopted in Kenya. A cousipicuos absentee
on the provisious of this code was that there was nothing to

1.,)\-P

indicate that those~were entitled to trial by jury were allowed
to elect to be tried with the aid of Assessors instead.
The Separation - trial by jury for the Europeans and trial
with Assessors for Africans and Assians was rigidly mantained.
In-all other British colonies the accused were as of right
entitled to elect whether to be tried with the aid of Assessors
or by the jury.
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No changes took place in the overal application of either

the Assessor syste or the jury system. It was not until 1950's
that the colonial authorities began to address themselves to
the question of elimination of the Segragated legal system
which in varying degrees was a characters tic feature o£ ~he
British colonial administration in East and Central Africa.
Intergration of the oourts became official policy, but this
was concerned more with the creation of a unfied system of
appeals to the local High or supreme court, and the elimination
of racial distinctions in the Jurisdication and the procedure
of the courts (23) Even in the former two matters integration
proceeded very slowly in Kenya and the beginning of 1960's
saw no change in the basic racial divisions of the system and
very few changed in the other aspects of the segragated system.

In 1963 when Kenya attained her independence the dual
system was abolished. All people tried before the High court
were to be tried with the aid of Assessor irrespective of race.
Section 262 of the priminal procedure code cap 75 1968 provides
that "all trials before the High court shall be with the aid
of Assessors".

CONCLUSION:

The dramatic change during the 1950's and continuing in
the sixties of the colonial powers must not be solely altributed
to political pressure brought upon to bear on the colonial r~e.
The inherent desire that the (colonial regime) were about to
leave and were very auxious to secure their stay here also
played a significant role: the fact that judges who had served
under colonial rule were Willing and lavishly anxious to serve

" "



under the new rules in which all people would be tried with
the aid of Assessors was not an ordinary act. The judg~
knew that it would take time before they could be removed
from office; at any rate, the constitution granteed their
tenure of office, hence they hoped to protect the interest
of their fellow brothers who had unscrupulously sabotaged
the paths of justice and who were likely to appear before the
independent government to show cause why they should not be
punished.

The fairest summing up that can be made in the colonial
regime in its application of the dual system is that the
judges and administrators were victims of their own propaganda.
They idealized the pictures of their own work which failed to
take into account the inherent contradictions in it. Indeed
they were prepared to admit for instance they relied / and
it was expected anyway / on British conceptions of justice
to alter the composition, power, and function of traditional
institutions, until they were no longer recognizable as such,
and had become wholly a part of the colonial system, yet they
purputed to rely on African conceptions of justice, or what
they conceived them to be.
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CHAPTER FOUR

THE APPLICATION OF THE ASSESSOR SYSTEK AND ITS

CHANGING ROLE.

The assessor system In i~s embroynic stage

sought to operate as a safeguard to the natives of

the countries where it applied that their own customs

and habits were not 1lsunderstood. However, over

the years this role bas been odified to suit the

changing conditions. Notable a ong these changes

is the fact that customary law has been relagated

to the periphery by the holesal importation of the

civil and cri Inal 1 w of England into the law of
2Kenya.

Perhaps it should be not d at this point that

Legislation in respect of Assessors has always been

scanty, at its worst it has been contradictory and

e barrasment to t40se who view the system as tbe

means of invollring ass participation In the administratiol

of justice. In its Initial stages it was to say the

least a flawless myriad of 'corpus', no one bothered to

define what an Assessor was, nor did anyone think

it was vital to define his role. It is not surprising

therefore that over the years the courts have bad to

fll the gaps left by this pbasard legislation. Indeed

It is correct to say tbat there is no other brancb of
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cri Ina1 law that bas been invaded by judicial
3legislation than the Assessor.

(A) Sel ctton of assessors

The 18 Is th t all per ons between the ges
421 and 60 are eligible for the A sessor service.

Unlike the jury syste the eligibility for Assessorship

does not provide for any literacy or property

qualifications.' Boweverr the fact that the language

of the court i English and that As essors are supposed

to 11st n and give their opinions from the proceedings

natur ly ans that an Assessor is better placed If

he 1 able to understand the English LnagUage.6

The once cherished idea that Assessors should

come fro the s me place as the accused has long been

bandoned and for good reasons of fourse. Given that

customary law has been hached to almost nothing by

the judicature Act sec. 3(2) and that it has been

replaced by the English law, the need te have the

Assessor co Ing from the permanent dominate of the

ceu ed can be dispensed with. Anyon endowed

with a reason bl intelligence and possessed of the

prellquisite y serve as an Assessor. But the

Chi~f JustIce has discreti acy power to make rules

pertaining to areas within which a person may be

summoned to serve as an A sessorJhe also has
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inherent power to regulat be selection and
7sum oning of Assessors.

Th t Assessors hould be common people is a ply

de 0 sttated by provision which exclude certain

peopl fro serving as Asse Gor. These people, the

law BSSU es, are not co mon. The exceptions

include:- the presid nt and the cabinet of inisters,

the speaker and the members of the national assembly,

the clerk of the national assembly, and the persons

appointed to act as off clal reporters to the national

asse bly. Also excluded ae person actively discharging

the duties of priests or inlsters of their re pectiv

rellgioo , physicians, Surgeons and apothecaries

In active practice, legal practi~ioners in active

practice, offieers and others 1n the armed forces,

members of the police foree, persons exempted from

personal appearance in court under the provision of

civil procedure Act or any rul m de there under,

persons disabled by mental or bodily infirmity, and

other persons ex pted by the altorney gener 1 from

liabIlity to serve as As essors.8 Thus except for

the property qu lification the afore entioned bears

clo e se blance to the jury ey tems In UK.

Th law requires tbt the gistrar of the High

Court at Ie t s ven days before the day which may

from ti e to time b fixed for holdin9 a seasion of
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the Hlgh Court to send a letter to a Magistrate

bolding a surbodinate cou~t of the Fisst class,

baving ju .w~_·tin in the provinee or district in

wbich such sessions are to be held requesting him to

su mon s any persons as e po sible to the judge.

who is to preside at tbe e sions to be needed for

trials with the aid of Assessors at the aid session .9

It further stipulates that th must sel ct only tbree

out of tbo e who bave be n su oned to aerv t the

tri 1.10 B ry so mons to an A sessor ball b in

writing and r quit his attendance as an Assessor at

a tim~ nd plac 11to be ther in specified. Tbe

H1gb Court ay for reasonable cau excuse any

Assessor from attendance at any particular session

and ay, if it thinks fit, a the conclusion of any

tri 1, direct that the A sessor ~hc have served

at such trlal sh 11 not be su~moned to s rye gain

as Assesscu:s for period cf tw£lve months or for
h 1 r: d th t d . 12suc onger p r~o as e cour may eem appropr1ate.

The bov ords indicate that there is no

l1m1 atioD for the period in which a person ay serve

as n A a s or. It is possibl that on ay

continually ser as an A sessor for as long as

the eourt wi bes. The rl as }suCh provision cannot be

over emphasized. By continuing serving as n Assessor

tb .aid p r Q cases to be a co on man. By daptation

and out of long 'stay in the eourt he becomes showered



with virtues 81 lIar to tbose of tbe judge. Mor

serious bowever is the fact that be become succ

ueceptible to corruption th n ruining the ba 1

of asses tag t notion of 'fair playf.

Any per on su mon d 0 tt nd as an Aases or

who without .awful excu e falls to attend as

required by the sum ons O~ who having attended,

departs without baving ob ain d • rmlss10n of the

High Court~ 0 fails to at e Q fter adjourn nt of

the court is liable to a £t e of Dot more than four
13hundred shilling •

Although the Assessors initially offered voluntary

ai~ thus without a king for ny payment, with the

gradual encroach ent of the m'netary economy it has

beco e vital to pay them for th ti e spent in court.

Asseseors are paid what in the words of the Regisrar

is a rea onable • from th court's pocket expense.

Bowever, a rea nt intervi w *ith several Ass ora

revealed to the contr rye They alleged, nd truly

so, that the pay ent is egre, not worthy wasting

ti et~nd .oon.l• further they contented that ODce

they hav s rved ev n that am 11 mount is hard to

be r alis d. SThe delays are ec.t\\\sedby pettyexecuses

But this qeneral laxity on th part of the admin! tration

is aecentu led by th lstak n f eling that Assessors

are not a important a the judge.



Actualy, not all people sUJlmoned to serve as

Assessors qualif.ily to serve. There lDay be

preliminary objection on the ground that they know

the facts or that they are related to the accused.

Indeed there is no express provision in the criminal

procedure cod requirin9 that an accused be 9iven tbe

opportunity of objectin9 to any of the Assessors. But
1Sas was stat d in NDIRAll~U v!.-lh. Objection to a

particular Assessor on 9004 grounds is clearly sound

practice. The Appellant herein was convinced of murder

on the evidence of e.y~-witness. Throu<,Jhoutthe

trial the Appellant chose to remain mute and took

no part whatsoever in his trial. On appeal when called

upon, he said that wife of out the Assessors at his

trial the sister:}Of the deceased·s wife and he

complained that this had prejudiced him. The court
16concerned on grounds to object t1) an Assessor.

1n practicea yearly list 1s made which shows only
tbe names and addressesof the Assessor:s.When a session

of the court 1s to begin whieb requires the aid
17of Assessors, ana they shGuld always be there.

people from this list are SUllillolledto appear in

court for Assessor service. ~he practice nowadays

is that it doesn't matter what race the Assessor

belongs to* his tribe, religion, station in life are

irrelevant. ~here 1s an exception to this .ule,
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in Kenya p at experience indicated that Assessors

cho esn for trial were

the accused. This rule ha been relegated to the

periphery xpect in cases of provocation, where th

Assessor should co e fro the sa e ethnic group as

the accused.18 Further there is no statutory

provision th t they LA sessors_/ should know ho to

read but practice has shown that they should be

conversant with tbe English language. The court also

bas the discretion to discharge any Assessor who bas

be n objected to, or any Assessor who admits that

be is related to the accused, or knows the facts or

Is In any way connected to the accused. In a recent
19ca e of urdec before the Hon.JustlceNyarangi

It transpured th t one of th Assessors in the case

had been appro cb d by th parents of the Accused about

the case. In the course of escertarning whether

any of the Assessors .knft4tJthe facts the said Assessors

admitted, and the judge had/~isCbarge hi •

Ad i*tedly the law on this subject is not

adequate. f~ should be penal provi ion for th se

Assessors wbo knowing the facts refuse to disclose

so during ~ to the trial.



(B) THE SSE~SOR I THE PHOVI CE OF CRIMI- L TRI;.x.s

1'heactual ture nd xtent of the function of
the Asa S80r in cr' in 1 trails in Kenya i not defined
by the tatute. As indicated before the court have had.
over the y r to fil ia the g p 1 ft 01 the legi 1 tiOD.

it were the court h ve nev r failed on their p t.
In that a of GUS MBIZI WESONG~O th court correct11
obs l"Vedthat in the xe~ci8e of ny functions of
Ass 6 ore the court ie lways to pply th teat of what
i fair to accu ed person, ke ping in mind what i
f 1r to accu d P reon nd con tdering the principles f

tural justic. In obt r th court turther reviewed
th t th purpos of a judg ittin with an as essor
1 to cODSult with them in order to ascertain. tters

floc 1 cuato.. The Assessors v to give the.
opinioDS, if required to do 80, b7 the judges 88 ~

vh t wight hould be attached to the vidence of a
particular witness.

indicated arli r on all trials at th High
Court should st nt with thr e seseore. The b Dca
of one r will not inv lidate th trial but
th ab enee of two .or mor vill.2l For xaaple, in
the case of ah Sigh22, the app 11 t was tried for
aete.pt d r on ad CODvict d b1 judg itting
with, Asses or. Ouri g the trial on of the
va bsent tor e dll1'(duri which oDl7 vid nee



t a tOI'll 1 tur v tak ). e th n res •
• piae v pre t du tag t t the

tr! nd ay. h opiDi with t a

court f pp 1 for ter lDOusiy

LJ..U~' th t t trl 1w a nullity beau t.
A. e. ra Yi b a ent during 0 • 'a h

d be D 110w d 1" . resWI and gt ell aD opinion.

tber th fact t at the A6 ge r instead of .ing
lDdivid 1 opinio 8 at the elose of th ing up, w re

110wed to retir d consult ,v s a further OUDd

e ftieient to 1" nder the tri-i • l11t1_ Alo it
Il 41 char • co eDe ent

of the tri 1 ound of p raoll intere t th n the oth
t ould t cOlltin with t ese,
tr tri 1 hould h order d.23

The cnya Crieiaal Procedure Code Section
294 aakee I' tere ce 0 11 to the "P!l7 ic 1 abaenc (or
p rhape to th ph)ra1ecl condition ot tb Aaae 801' an
calmo·t b. xt.nde4 to sea vber tbe

~ ic 117 re t and 1 to act is Cl8ClWllifi d rros

acti re Oil ot special eirc
• .eh 1 int rest 'I

Tho gb th 1'01 of tbe Aa.~ef!lsor h s been de cribe
at lding th courtt I would des crib. 1t th rvise;

their uty strict1, spe ng i to peet te the flawl ss
ri d term d the 1 w tled and kiek 4 ahout b7 the

legal pI' etit1oner. Their duty is th retore relegated
to chasing between guilt1 or n t i1t1 d peDdiag on



dep r4di OD 18 .tio· f••U t the tl •••

.tably the7 c D 0 1 ask th witnesees specific
24ue tio with the pe~8 iOD of the court. At the n4

ot a heart d within the bit of s ction 322

proc decode ( 111&>, a .1 dg azq

the evid ca for the pro ctio a d f r the defanc
vhereupon he hould r quire e ch of t e.8 to

at te hie ova opinion or 117, th vrd M7. 8:1 t

iaeret10 OD th .6ttl jd e to sua up the
evid ce, ,..t it was he rei i

h t ••••• It i8 v ry oun pr ctlc
:r

by th juelg 8

which is a 0 t

1 .ari 17 ~ llow
illple t e s e.

It th
thi to 0 b,. th • th rul ie th t. if judg

cho a u to rs he u t u both

the facta ad th 1 •.. fur her

'''1'118

obvious contradlttl0 wblch pp r 1n the 1 v h re
1a that t ilure to ie fat 1 to the conviction.
I ~ opinion, thi rul i orea the very eS8 nC8 of
t saor. If inde erstand

d dut,. of aiding ia corr pondin 1,. thw~rted.



or thoug the Asses ora might e cOllver t

wi th the Eugll 18 ag the, ~r 1ik 11 to be lost in th
1 g 1 j gon of the 1 w1ers d there 7 is& the ba i.

ot t e tiral.

w nricl ted i

j ge a note of tbe prints put b1
hi. 1n hiB up to the Asa aora an the
eyideace which he h 8 9tat Q i cupp rt or ot erwis
t point. Thi vaa dayelope duri
p nods of tb coloni 1syst in order to e ure

•t t bas d t ir opinions on Gpeciflc e.idtiDC •
B....•+- t~ L-~ of R. V. Jeek u zel.ani28

h establis d th t n 0 i aion to direct !S~el!Ors

to the ben tit of the doubt is not f t 1 to th
connct!o the d cisio r st ent r 17 on tb

t be pre used to know the releva t

1 v - a d ng ro • preBl~tion th t it c be. Cony rs 17
failure to dir ct tbe A saors as to tUq P ct

of the detence h:18 always b ell held ratal to a COil lotio Z9•

proposition c be expl in cn t ju tifica ioa:
e, in iai11n to dir ct the Asses ors tul17 i the

trial the jud vill pr vent thea trom vi
81 t ce which the leg! 1 tre intend th t they

8hould, two, the oai 10n to direct he essora
ia 8trong evidence of an 0 aio to dir ct hi elf
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30
t P i t in qu tio • e se of rula .•R h

t ~h r b rved that a po itivo sdir etiun t the
re vi~l lead to a conviction bei qUa.Bhd.

The t tutory pro i on Ass ~ or
e to giv their opt 117 nd IDdividuoll7.

I pr ctic llch oplnioM ould be g1'.I}D 1 op D

c urt. Si~ee t • r,~edibillt1 t th~ opinion dep Dds on th
r a.eo be i d it. It b~. been h practice th

a S ors should. • r 80 tor h ir opi 0 •

11ci ed :.n R V. Paulo th reasons tor
e se go 8 ODbe p nion beco

app 1.
re u~eful if t

Altho c. 322(1) t the • Procedure Code
ro.•id that the judge shall record e ch opinion 1

esaer the urt ot Appeal in J_ua~a__Mu__zu_n_6!~

1-- eld th t the irr gul 1t7 01 a judge in
laill
1

to t k tb opin on t e C Aaa aaor
i h C Gee 10n-d ~ failure o!

justic •

i t17 at ed r.ol SU~mDfllrisd

iltJ or inn c nee
liar,r uit in the

toll
ot th a,cus d. Th 7 re P
11 t t sp cia1 eir • eu to , its,

otde ot tho bt tc. wever, th 1 g 1 stat
the Asaessor ha b n chall ng d. Prot. Allot f~
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sub jeeted to colonial h has wr:O~ ~ lL::J
J;::l1u-s-e~!.od

argu d,..are logoua to expert . tnesse8 and

should not be adaisBiblethere tore tb 1r opin10
per e." geat tha.t like 11

expert witnesses, they should b bound b,. the
pronsion of the

expert witnesses i.e. ~hen talk! of l! t,te 8

BO in cases. Indeed the rea oning in
that en opinion of oao

a (;usto without collobol'atiCiR is not ad i,,)81b10

is erron us. A better view 1s to be found in
~ v. ~de bera';hec an A&seesor is talking on custom

the aCCll ad 1ltQ, be denied the opportunit~ to !"e.~,s8er't

hi innocence. :~tfJ.J.l7 rate th r iF.) th4P:' ~o8sibiltty
of the jo ego l.aying much .eight OD their opiniollS.

I all fUrnes8 th retore theY' ahould be er~ss-e-%,.~a~ft

However, when the,. give their opinions in
en r41 as to tbe guilt7 or innocene- of the ~ccused

optnioDB should th,refore not be coatest d.

A judge bas tah_ent power to hear additional
evidence after the Assessors b ~e gi eft their



opinio • This again ia rule of pr ctice dev loped
b7 th cour to c t r for the failures of the
legi. 1 tiOD l if th happ u then the opinio of the

ses ora v to be taken gain, following which th
jud aay ~tl~"~rhis rul.iDS,6 In BO doing the jud e ia

ot bound by the opinions of the As 8S ora.'? To
DUtigute this rath r absurd (if it w

attigation at act) the t Afric n 60urt of Appeal
e rly as 1954 in the ca of BALAN» S au v R,a

st ted that it is desirable that jud hould record
hie re where he disa re s with t UD Dill us
opinion ot the aesBora, p ticularly where the A es or
h v given geod ound for their opinions. The court
furth r at ted th t such un ni u opinion of the

sore of not ilty should b taken to be th
vidence of the exist nc ot doubt wbic doubt ou t

to b n fit the accused. t on17 if thia d1 gree nt
b tween the judg s and the eo ora has oeca ion d

a t ilure of justice.

Perh~ps it should be not d t thia point thnt
th require nt tb t hould 8it throughout
the trial doe not apply in fl. trials withi trial".

rule is that in"a -trial within a trialll ses ora
t absent. r tioD le b hind this i t at



eBaora are 'eo oa'.e d should only hear
t t whieh ia strict17 aeee a~ C08plicat d
nPJ~.ntB can only batfle the. ad hence the daager
ot aing t e i rt t pointa. n the q tion
1e vh th r partic lar vidence te adais ible or n t

"rethe FS Ugt take 1e v : b t th 1lentltl d
t know the inco of the dlaput

dill ible co

'9• h r if
t e tate ent i 1 f r the accu ed
1 entitl d t croa~- x .i o it. The abov
propositioa was ~oIJ 0 ~tf. Iv t(o Me.. in t e c se of

40____~~ __~p~u_nd__u_t~i_. weY r, though it i a us tul

pr ctice to re dot to the ea or th rid nce
t en in a 'trial within a tri 1t, f ilure to d

e not a c8ssarily t t 1 a convictio unle such
irr gal rit1 h occ aion d a tailure of justice.
Th above word were quoted and approved in t e case

41~=z==:.===-~Y-:Bu=h=i~1:e~.the court further at t d
t t th purpose of the as sore i dete t d it

eo e ot the evidence i vitheld fro. th ••

i 11y the theoretical proposition
yiei t d in this chapter do r ait *eflect

the pr ctic in the courts. Very ottea the j dges
dlar g rd th rule 1 nd do d on th

~
b tter"the pinion of the As essora i8 t
hi di g on the. B side the procedure ot 1ecti

ra is d. Tllereie a adu 1
inclination that the concept ot English typ ot ju tic



1 w.ll trenched here and 11 people are
co t with it. For ex le, in a
rec Dt two of
the Asses ora wer of tbe e••• thDic oup as the
accused. The third was an erican. Ind.del,thiB

not only ridiculous but a wastage of public
id white man is not only alien to

the modes of thought, cushioD et of African but
he grew up under th jury syst a. Th presiding
judge justice H. Ii found the accused guilty of

dering De i t mollSJoy Ad on tbe two Turk na
d found hin not guilty while tb

erican found him jud e would have w 11
ngi4, where the 1 rnedte th cker in Ogenda v. 0

judge in thi r p cas stated 8 hereund r:-

-Each of the easorB retur an opinio of
DOt ilty a d I suspect that their opinions r
based not upon evidnce they hay heard but
upon i ~er-tr1bal prejudic ••• I d plore
their opiniq which are either a result of
etupiciityor p rIr ssivenes •••"

• bove senti nt c nnot b r view d tterance of
ias d judg • The words ar p t and parcel of a give
eo 0 e up rstructur here the c1 8 acc pt to

live und r the control and 1nflue ce of noth r
cl se. It is thi typ of structure that we inherited
and it is the salleth t w je10u81y s k to inta!

insists th t all African concepts are
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• dle al and backw looking nd thron d gr du 11y
be repl ced b,.th high r 11sh Lor • 'e hav

lowl1 been as 1.ilated to th province ot neo-
coloni lis. d the dictu. trom now OD is black

ks."

Tn pr judices expr 86ed abo.e are not
contu d to KeDY_ aloD. In t ct they Tery
COIlI2llOD in all countries, which hay ea n uilfed by the
octop • of iap ri li •• good illustr tion i

uli and Otb r
co entia on th opinion of th rs

the 1. Ded j ag without fear or projudice 8 id:

tt r on is not
the facts but t t
wort y the •• of
in rligion th i

th t th ,.did not
both 6 e eor ar

8 8S r II th Y
j stice."

not
th

~ refore th contradiCtions underlyi g the ses or
onl,. ratl etian i 'rent i our entir

legal By t ,p c ae 1 r f raa can only ffice t r
li ita4 p rtod. ~h only 1 ti oluttOD i to

overh ul th whol and r lace it with a
87 ta that exploit tiOD iaperi li •



In this paper' I have indicated the the Assessor System is
belearguard by contradictions anJ scepticism as its efficacy. The
f'Laws of tileAssessor originated and we:'e cenen ted during the colonial
recime - a regime t;w.twas based on Lega.L segreGation. The colonial reGime in
enacting that the role of the Assessor was to e~SUIe tlk~t Local Customs
were not mi.eunderstood overlooked one factor. i.e. that ti1is position
was rendered absolete by t~e proviso that tl:eir opini.onswould not be
bindL"lg on the judge.

However this proposition should be ana.Lysed Vii thin a given superstructure.
'.'fhereast.he regime Ln-terrtedthat Africans should be Lef t to lead their ovm
way of life. The regime failed to appreciate the fact tl'.atthey were charged
with the duty of spreadinG the English notions of justice and civil order
wherever feasible to the na~ive6 of the colony. These two could not almost
invariably be compatible. The colonial masters brillldishingthe 'repuguancy
clause' slowly replaced t~e customs of the natives with the abstract
notions of English justice and equity, In any case anyting that stood

o~.ffc4- h.a.~ .)v bk
on the way to obscure or evenl..movedwhatever the consequences. The system
as it Vias tden was per-haps better t ten it is today. By then the courts
were perlnitted to apply customary law in the courts so tl"B.tcould reluctantly
b~ said tr..atthe Assessor appeared to have a role to ply¥

The position of the law in our independence tines is even more precarious
tne thing customary has been relegated to the periphery and .tnat ~
Assessors in court nowadays are not there to guard customs but rather
notions of English law -which they might not have Imowledge of; In
interviewing some of the gentlemen who have served as Assessors, I noted
with concern that most of them do not exactly understand why they are
summoned to courto In fact some felt that the duty gives them the
opportunity to learn some laws in the court: some felt it is an
honour reserved for just a few a.nd those who serve should feel previleged.
I also discovered that some of t.hoae ,~ssessors have served more than five
timeso with respect I sumbit tr~t such a person is no lop~er the epitome
of a reasonable IJ.::Ul, there is not only the danger of becoming a proffessional
in the process but tiley become susciptible to corruption since people know they
are likely to serve in several sessions.

The failure of the Assessor to appreciate his usefulness in trial is due
perhaps to little education the traveller WL~wood Reade(1) has the ~p.'"following to sayan this issue:-

"Such defects are not due to the Mental Constitution of the native but
due to the force of circumistances and want of Education~



I wholly concur with the above and venture to add tl:L'l.ttne Goveznnen t

shou..d realize tint we are no longer admi,~-.isterinbcous tonary law in our
courts- hence all people W:lO serve as asaeascr's shoul.d be educated
to a certain ext ent , I was mesmerised to realize t~:Dt one of tne Asssessors
I interviewed was so handicapped in his expression of the English l~mguage
tl1at I was forced to speak in my mother tongue: fortunately for him (not me)
I happened to come from the same etlmic group as he does:

Further I have shown thai!iother than being little attention by the
Legislat'..U'ethe Assessor are usualy treated with little respect (2)0 Their
pay is not only little but it hard to come by: Little wonder therefore that most
of the~llcare least what happens in the cour t ,

My recolOmedations are briefo Since it is clear that we r18.vegone too far
with adopted law it would indeed be absurd to revert back to Medieval customary
law. However the whole system ahou.Ld be scraped and be replace Viith the Jury
system. There is no doubt that the Assessor system as it i3 today serves to
imbue the minds of the people that Assessors serve 0. useful purposeo Of course
the jury has ito s.ior-tcomings but a~ least it is Co better evil than the
Assessors system.

Secondly civil c..ses anou.l.dbe )ut at par with crL:inal cases so that the
jury should sit in both civil and Criwinal cases. The Tanzanio.l example of
Assessors [in our case it will be the jury] sitting at the lower courts is
worth emulating because it is in these courts where most of t~e cases a,re
dertemined. Perhaps I should point out tb.at in India where the Assessor system
originated it has been enacted that Assessors are no lancer neces"ary. There
is equaly gr cate:rneed to do away with the system L'"1 Kenya ,

FOOT NOTES:

1). THE AFRICAH S.KETC::IBOOK VeL II LONDON 18930
2)i) MUTWALlllIBIA.ND OTHERS V BUSOGA 1964 EA(713) 0

ii) OGmmA v Gi.1JNGI1941 19 :=LR 25.
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